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Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re:

JPMorgan Chase & Co.
Shareholder Proposal of John Harrington
Securities Exchange Act of 1934 Rule 14a-8

Dear Ladies and Gentlemen:
We submit this letter on behalf of our client JPMorgan Chase & Co., a Delaware
corporation (the "Company'), which requests confirmation that the staff (the "Staff') of the
Division of Corporation Finance of the U.S. Securities and Exchange Commission (the
"Commission') will not recommend enforcement action to the Commission if, in reliance on
Rule 14a-8 under the Securities Exchange Act of 1934 (the "Exchange Act'), the Company
omits the enclosed shareholder proposal (the "Proposal') and supporting statement (the
"Supporting Statement') submitted by John Harrington (the "Proponent") from the Company's
proxy materials for its 2013 Annual Meeting of Shareholders (the "2013 Proxy Materials").
Pursuant to Rule 14a-8(j) under the Exchange Act, we have:
•

filed this letter with the Commission no later than eighty (80) calendar days before the
Company intends to file its definitive 2013 Proxy Materials with the Commission; and

•

concurrently sent copies of this correspondence to the Proponent.

A copy of the Proposal and Supporting Statement, the Proponent's cover letter submitting
the Proposal, and other correspondence relating to the Proposal are attached hereto as Exhibit A.
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Pursuant to the guidance provided in Section F of Staff Legal Bulletin 14F (October 18,
2011 ), we ask that the Staff provide its response to this request to Martin Dunn, on behalf of the
Company, via email at mdunn@omm.com or via facsimile at (202) 383-5414, and to John
Harrington, the Proponent, via email at john@harringtoninvestments.com or via facsimile at
(707) 257-7923.
I.

SUMMARY OF THE PROPOSAL

On November 9, 2012, the Company received a letter from the Proponent containing the
Proposal for inclusion in the Company's 2013 Proxy Materials. The Proposal reads as follows:
"RESOLVED:
Shareholders request that the Board adopt public policy principles for national and
international reforms to prevent illicit financial flows, especially financial flows through
US institutions to terrorist organizations and other countries or entities operating against
US national security interests, based upon the following principles:

II.

•

That all privately held corporations that seek access to US financial markets
should be obliged by public policy to disclose the names of natural persons
having a substantial economic interest in such entity or exercising de facto control
over its policies or operations.

•

That other actors in financial market transactions, such as realtors and escrow
agents, attorneys and their client accounts, should be subject by public policy to
transparency requirements that allow banks to scrutinize transactions for money
laundering.

•

That the United States government should implement these principles through its
policies, and by advocating for appropriate international mechanisms."

EXCLUSION OF THE PROPOSAL
A.

Basis for Exclusion of the Proposal

As discussed more fully below, the Company believes that it may properly omit the
Proposal from its 2013 Proxy Materials in reliance on paragraph (i)(7) of Rule 14a-8, as the
proposal deals with matters relating to the Company's ordinary business operations.

B.

The Proposal May Be Excluded in Reliance on Rule 14a-8(i)(7), as It Deals
With Matters Relating to the Company's Ordinary Business Operations

A company is permitted to exclude a shareholder proposal from its proxy materials under
Rule 14a-8(i)(7) if the proposal deals with a matter relating to the company's ordinary business
operations. In Commission Release No. 34-40018 (May 21, 1998) (the "1998 Release'1, the
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Commission stated that the underlying policy of the "ordinary business" exception is "to confine
the resolution of ordinary business problems to management and the Board of Directors, since it
is impracticable for shareholders to decide how to solve such problems at an annual shareholders
meeting." The Commission further stated in the 1998 Release that this general policy rests on
two central considerations. The first is that "[c]ertain tasks are so fundamental to management's
ability to run a company on a day-to-day basis that they could not, as a practical matter, be
subject to direct shareholder oversight." The second consideration relates to "the degree to
which the proposal seeks to 'micro-manage' the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to make an
informed judgment." Importantly, with regard to the first basis for the "ordinary business"
matters exception, the Commission also stated that "proposals relating to such matters but
focusing on sufficiently significant social policy issues (e.g., significant discrimination matters)
generally would not be considered to be excludable, because the proposals would transcend the
day-to-day business matters and raise policy issues so significant that it would be appropriate for
a shareholder vote."

1.

It is the subject matter of the Proposal, not the specific action requested,
that dictates the application of Rule 14a-8(i)(7)

As addressed below, the Proposal relates to the Company's ordinary business operations;
specifically, the Proposal relates to the financial services the Company offers to its customers
and its compliance with laws and regulations. As a threshold matter, however, it is important to
note that it is the subject matter of the Proposal, not the specific action requested, that dictates
the application of Rule 14a-8(i)(7) to the Proposal.
The subject matter of the Proposal-- policies and regulations to curb ·'illicit financial
flows" -- clearly is a matter relating to the Company's ordinary business. In this regard, the
Commission stated in 1983:
"In the past, the staff has taken the position that proposals requesting issuers to
prepare reports on specific aspects of their business or to form Special Committees to
study a segment of their business would not be excludable under rule 14a8-([i])(7).
Because this interpretation raises form over substance and renders the provisions of
paragraph ([i])(7) largely a nullity, the Commission has determined to adopt the
interpretive change set forth in the Proposing Release. Henceforth, the staff will
consider whether the subject matter of the special report or the committee involves a
matter of ordinary business; where it does, the proposal will be excludable under rule
14a-8([i])(7)." 1
Applying the Commission's 1983 statement to the Proposal renders a clear conclusion -
if the subject matter of the Proposal is not a "significant social policy issue," it is the subject
See SEC Release No. 34-20091 (August 16, 1983).
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matter of the Proposal and not the specific action requested that is to be considered in
determining the application of Rule 14a-8(i)(7). As neither the Commission nor the Statfhas
determined that measures to prevent "illicit financial flows" are a "significant policy issue" for
purposes of Rule 14a-8(i)(7), the subject matter of the Proposal is to be considered in
determining whether the proposal deals with a matter that relates to the ordinary business
operations of the Company. See JPMorgan Chase & Co. (February 17, 2011)) ("JPMorgan
2011'}, Bank ofAmerica Corporation (February 17, 2011), and Citigroup Inc. (February 17,
2011) (permitting exclusion of a proposal nearly identical to the present Proposal, on the grounds
that the subject matter pertained to ordinary business operations, and did not raise a significant
social policy issue); see also Citicorp (January 8, 1997) (concurring in the exclusion of a
proposal seeking a report on the company's policies and procedures to monitor the use of
accounts by customers to transfer capital under the predecessor to Rule 14a-8(i)(7) as relating to
the conduct of the ordinary business operations of the company (i.e., monitoring illegal transfers
through customer accounts)) and Citigroup Inc. (February 21, 2007) (discussed below).
The manner of implementing the Proposal, whether it is the issuance of a report or the
formation of a special committee as discussed by the Commission, or the adoption of principles
as provided in the Proposal, is irrelevant to the application of Rule 14a-8(i)(7) to the Proposal.
The subject matter of the Proposal relates to the Company's ordinary business operations.
Specifically, a significant portion of the Company's business is providing products and services
to customers and other participants in the "financial system" in compliance with legal
requirements designed to curb the movement of illicit funds through financial institutions. As
explained in the Supporting Statement, the subject matter of the Proposal is "the flow of illicit
funds through our company and the financial system." Applying the Rule 14a-8(i)(7) analysis
mandated by the Commission to the subject matter of the Proposal and the Company's ordinary
business operations results in a straightforward question that determines the application of Rule
14a-8(i)(7) to the Proposal-- do the laws, regulations and procedures designed to prevent illicit
financial flows in the United States and internationally relate to the ordinary business operations
of a company in the business of providing financial services in the United States and
internationally? Only if the answer to that question is "no" can it be concluded that the
Company may not exclude the Proposal in reliance on Rule 14a-8(i)(7). We believe that the
answer to that question is "yes" and, as such, the Company may properly exclude the Proposal in
reliance on Rule 14a-8(i)(7).
The Company is a global financial services firm that specializes in investment banking,
financial services for consumers, small business and commercial banking, financial transaction
processing, asset management, and private equity. As such, the Proposal relates to the
Company's ordinary business operations because it involves the Company's decisions as to
whether to offer particular products and services to its customers, the manner in which the
Company selects those products and services, and the manner in which the Company complies
with the laws and regulations put in place to prevent money laundering and other prohibited
activities. Indeed, these decisions are precisely the kind of fundamental, day-to-day operational
matters meant to be covered by the ordinary business operations exception set forth in Rule
14a-8(i)(7).
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2.

The Proposal may he omitted in reliance on Rule 14a-8(i)(7) because it
relates to the Company's products and services

In JP Morgan 2011, the Staff concurred with the Company's view that it could exclude a
nearly identical proposal (the "2011 Proposal') by the Proponent because it concerned the
Company's ordinary business operations. Specifically, the Staff stated "[t]here appears to be
some basis for your view that JPMorgan Chase may exclude the proposal under rule 14a-8(i)(7),
as relating to JPMorgan Chase's ordinary business operations. In this regard, we note that the
proposal relates to principles regarding the products and services that the company offers and
that it does not focus on a significant social policy issue." In Bank ofAmerica (February 17,
2011) and Citigroup (February 17, 2011 ), the Staff also concurred that those companies could
exclude the same proposal from their 2011 proxy materials under Rule 14a-8(i)(7).
Like the 2011 Proposal, the present Proposal relates to the Company's ordinary business
operations. The present Proposal is nearly identical to the 2011 Proposal, as demonstrated in the
following chart (language not included in the 2011 Proposal is underlined in the current
Proposal):

2013 Proposal

2011 Proposal

Paragraph 1:

Paragraph 1:

"RESOLVED:

"RESOLVED:

Shareholders request that the Board adopt
public policy principles for national and
international reforms to prevent illicit financial
flows, especially financial flows through US
institutions to terrorist organizations and other
countries or entities operating against US
national security interests, based upon the
following principles:"

Shareholders request that the Board adopt
principles for national and international
reforms to prevent illicit financial flows, based
upon the following four principles:"

Paragraph 2:

Not included in the 2013 Proposal

"That there should be established by
governments or other third parties an
international, publicly administered database of
politically exposed persons so that all financial
institutions can access it, and be privy to the
same information, to enable consistently
rigorous due diligence across the industry."
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Paragraph 3:

Paragraph 3:

"That other actors in financial market
transactions, such as realtors and escrow
agents, attorneys and their client accounts,
should be subject by public policy to
transQarency reguirements that allow banks to
scrutinize transactions for money laundering."

"That other actors in financial market
transactions, such as realtors and escrow
agents, attorneys and their client accounts,
should be subject by public policy to strict
anti-money laundering safeguards."

Paragraph 2:

Paragraph 4:

"That all privately held corporations that seek
access to US financial markets should be
obliged by public policy to disclose the names
of natural persons having a substantial
economic interest in such entity or exercising
de facto control over its policies or operations."

"That all privately held corporations that seek
access to US financial markets should be
obliged by public policy to disclose the names
of natural persons having a substantial
economic interest in such entity or exercising
de facto control over its policies or operations."

Paragraph 4:

Paragraph 5:

"That the United States government should
implement these principles through its policies,
and by advocating for appropriate international
mechanisms."

"That the United States government should
implement these principles through its policies,
and by advocating for appropriate international
mechanisms."

As demonstrated by this chart, the present Proposal is substantially identical to the 2011
Proposal and asks the Company to take the same actions (i.e., adopt principles for national and
international reforms to prevent illicit financial flows) regarding the products and services it
offers. The only differences between the proposals are: (1) stylistic word changes to paragraphs
one and three; and (2) removal of paragraph two ofthe 2011 Proposal. These changes do not
alter the substance of the Proposal, which, like the 2011 Proposal, relates to the Company's
ordinary business operations (i.e., principles regarding the products and services that the
Company offers). Therefore, as it demonstrated with regard to the 2011 Proposal, the Company
believes that it may properly omit the Proposal and Supporting Statement from its 2013 Proxy
Materials in reliance on Rule 14a-8(i)(7).
Similar concerns as those raised by the Proposal and Supporting Statement were raised in
JPMorgan Chase & Co. (February 26, 2007), Bank ofAmerica Corporation (February 21, 2007),
and Citigroup Inc. (February 21, 2007). In these situations, the companies received three nearly
identical shareholder proposals requesting a report on policies against the provision of services
that enabled capital flight and resulted in tax avoidance. In its no-action request regarding the
shareholder proposal, Citigroup expressed its view that "policies governing whether Citigroup
will engage in any particular financial service for our clients are formulated and implemented in
the ordinary course ofthe Company's business operations" and requested exclusion of the
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proposal because it "usurps management's authority by allowing stockholders to manage the
banking and financial relationships that the Company has with its customers." The Staff
concurred with the views of each of these three companies that the proposals could be omitted in
reliance on Rule 14a-8(i)(7) as related to ordinary business operations (i.e., the sale of particular
services). As in these situations, the Proposal seeks policies regarding the Company's basic
business decisions as to which products and services to offer, to whom to offer those products
and services, and the manner in which it should best satisfy its legal obligations to screen and
monitor customer activities for illegal activities.
In Bank ofAmerica Corporation (March 10, 2009), the Staff concurred with the view that
a proposal requesting the termination of the company's acceptance of matricula consular cards
for identification when providing banking services could be omitted in reliance on Rule
14a-8(i)(7) as relating to the ordinary business operations (i.e., the sale of a particular service).
In that matter, the supporting statement to that proposal asserted: "Since the U.S. government
believes that the matricula consular cards are primarily used by illegal aliens, the Bank should
not be accepting such cards as proper identification for its customers. The Bank encourages
illegal immigrants to use its services and consequently their residency [by accepting matricula
cards as a form of identification]." Despite the proponent's view that Bank of America's actions
promoted "illegal activity," the Staff concurred that decisions regarding the types of
identification to accept for banking services were ordinary business matters. Similarly, the
Supporting Statement cites the Company's recent settlement with the U.S. Department of the
Treasury relating to alleged transactions with Cuban and Iranian interests between 2005 and
2009 as support for the view that the financial industry could benefit from promoting public
policies that address some of the external factors that contribute to the flow of illicit funds.
Consistent with Commission statements and prior Staff precedent, however, the manner in which
the Company provides products and services to its customers, including determinations regarding
the sort of information to require of new customers and the safeguards to put in place to monitor
customer accounts, is precisely the type of ordinary business matters addressed in Rule
14a-8(i)(7).
Because the Proposal and Supporting Statement address ordinary business matters
relating to the provision of products and services, the Proposal may be properly omitted in
reliance on Rule 14a-8(i)(7).

3.

The Proposal may be omitted in reliance on Rule 14a-8(i)(7) because it
relates to the Company's legal compliance program

The Proposal requests that the board adopt principles for reform to prevent illicit
financial flows. As a global financial services firm, the Company is subject to myriad
international, federal, and state laws and regulations. As part of its ordinary day-to-day business,
the Company has established mechanisms to monitor its compliance with its legal requirements
and to determine whether there is any need for an investigation into a particular matter. The
Proposal's focus on compliance with or adoption of new laws intended to prevent illicit financial
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flows impermissibly interferes with the discretion of Company's management in this highly
complex business area.
The Staff has taken the position that a proposal presenting very similar issues to the
Proposal could be omitted in HR. Block, Inc. (June 26, 2006). In HR. Block, Inc., the company
expressed its view that a proposal seeking to establish a special committee of independent
directors to review the company's sales practices after allegations of fraudulent marketing by the
New York State Attorney General related to the company's ordinary business operations. In
particular, H&R Block argued that "the examination of company practices for compliance with
various regulatory requirements should properly be left to the discretion of the company's
management and board of directors." Similarly, the Supporting Statement makes reference to
certain statements made by industry participants and a settlement between the Company and the
U.S. Department of the Treasury as evidence of a perceived deficiency in the manner in which
the Company (and other financial institutions and actors in financial transactions) comply with
existing laws and regulations. This kind of compliance issue is an ordinary business matter.
The Company believes that omission of the Proposal is further supported by a long line
of Staff precedent recognizing that proposals addressing a company's compliance with state and
federal laws and regulations relate to ordinary business matters. See, e.g, Yum! Brands, Inc.
(March 5, 201 0) (concurring in the omission of a proposal seeking management verification of
the employment legitimacy of all employees in reliance on Rule 14a-8(i)(7) because it concerned
the company's legal compliance program); Johnson & Johnson (February 22, 2010) (same);
FedEx Corporation (July 14, 2009) (concurring in the omission of a proposal seeking
establishment of a committee to prepare a report on the company's compliance with state and
federal laws governing proper classification of employees and independent contractors in
reliance on Rule 14a-8(i)(7) because it concerned the company's general legal compliance
program); The AES Corporation (March 13, 2008) (concurring in the omission of a proposal
seeking an independent investigation of management's involvement in the falsification of
environmental reports in reliance on Rule 14a-8(i)(7) because it concerned the company's
general conduct of a legal compliance program); Coca-Cola Company (January 9, 2008)
(concurring in the omission of a proposal seeking adoption of a policy to publish an annual
report on the comparison of laboratory tests of the company's product against national laws and
the company's global quality standards in reliance on Rule 14a-8(i)(7) because it concerned the
company's general conduct of a legal compliance program); The AES Corporation (January 9,
2007) (concurring in the omission of a proposal seeking establishment of a committee to monitor
the company's compliance with applicable laws, rules, and regulations of the federal, state, and
local governments, and the company's Code of Business Conduct and Ethics in reliance on Rule
14a-8(i)(7) because it concerned the company's general conduct of a legal compliance program).
The Proposal seeks Company action with regard to the flow of illicit funds through the
financial system, including promoting strict adherence to anti-money laundering safeguards by
actors in financial market transactions. As part of its ordinary day-to-day business, the Company
has established policies and procedures designed for compliance with its legal obligations
relating to the subject matter of the Proposal. Because the Proposal seeks to impact the
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Company's implementation of its legal compliance program as described above, the Proposal
may be properly omitted under Rule 14a-8(i)(7).

4.

Conclusion

Based on the Staffs concurrence that the 2011 Proposal related to the Company's
ordinary business operations and the additional arguments set forth above, the Company believes
that it may properly omit the Proposal and Supporting Statement from its 2013 Proxy Materials
in reliance on Rule 14a-8(i)(7).
III.

CONCLUSION

For the reasons discussed above, the Company believes that it may properly omit the
Proposal and Supporting Statement from its 2013 Proxy Materials in reliance on Rule 14a-8. As
such, we respectfully request that the Staff concur with the Company's view and not recommend
enforcement action to the Commission if the Company omits the Proposal and Supporting
Statement from its 2013 Proxy Materials. If we can be of further assistance in this matter, please
do not hesitate to contact me at (202) 383-5418.
Sincerely,

Martin P. Dunn
ofO'Melveny & Myers LLP
Attachments
cc:

Mr. John Harrington, Harrington Investments, Inc.
Anthony Horan, Corporate Secretary, JPMorgan Chase & Co.

Shareholder Proposal of John Harrington
JPMorgan Chase & Co.
Securities Exchange Act of 1934 Rule 14a-8

EXHIBIT A

HARRINGTON
I N V

E 5 T M

E

RECEiVE~

ay THE

N T 5. I N C .

NOV 09 2012
O FFICE OF THE SEC RETARY

November 8, 2012
Corporate Secretary
JPMorgan Chase & Co.
270 Park Avenue
New York, New York 10017-2070

Dear Secretary,
As a beneficial owner of JP Morgan Chase stock, I am submitting the enclosed shareholder
resolution for inclusion in the 2013 proxy statement in accordance with Rule 14a-8 of the
General Rules and Regulations of the Securities and Exchange Act of 1934 (the "Act"). I am the
beneficial owner, as defined in Rule 13d-3 of the Act, of at least $2,000 in market value of JP
Morgan Chase common stock. I have held these securities for more than one year as of the filin g
date and will continue to hold at least the requisite number of shares for a resolution through the
shareholder's meeting. I have enclosed a copy of Proof of Ownership from Charles Schwab &
Company. I or a representative will attend the shareholder's meeting to move the resolution as
required.

Sincerely,

U •-r ·

ht: v :._,•

Poli,cy on financial flows and US national security

. •

NOV 09 2012
OFFICE OF THE SECRETARy

WHER EAS:
US national security may be jeopardized by the failure of banks to prevent transactions that
transfer wealth to terrorists and other organizations operating against US interests. For
instance, JPMorgan Chase agreed to pay $88.3 million to the treasury department in 2011
to settle allegations that it had processed roughly $1 78.5 million for Cubans in 2005 and an
improper $2.9 million loan in 2009 to a bank tied to Iran's government on a shipping line. The
shipping line was known to carry weapons for terrorist organizations.
New York Dist. Atty. Robert Morgenthau has reported that Iranian entities move money all
over the world without detection, including through banks located in Manhattan, in order to
pay for materials necessary to develop nuclear weapons, long-range missiles and roadside
bombs.
Jack Blum, former head of the United Nations Experts Group on Asset Recovery and a
Former Investigator for the Senate Committee on Foreign Relations Subcommittee on
Narcotics, Terrorism and International Operations, has stated in a hearing of the US Senate
Homeland Security Committee that the single most important tool for people trying to hide
money from law enforcement is the anonymous shell corporation.
The financial industry can only benefit from promoting public policies that begin to address
some of the external factors that contribute to the flow of illicit funds such as these through
our company and the financial system.

RESOLVED:
Shareholders request that the Board adopt public policy principles for national and
international reforms to prevent illicit financial flows, especially financial flows through US
institutions to terrorist organizations and other countries or entities operating against US
national security interests, based upon the following principles:
• That all privately held corporations that seek access to US financial markets should be
obliged by public policy to disclose the names of natural persons having a substantial
economic interest in such entity or exercising de facto control over its policies or operations.
• That other actors in financial market transactions, such as realtors and escrow agents,
attorneys and their client accounts, should be subject by public policy to transparency
requirements that allow banks to scrutinize transactions for money laundering.
• That the United States government should implement these principles through its policies,
and by advocating for appropriate international mechanisms.

NOV. 7. 201 2 10 :49AM

CHARLES SCHWAB

charles ADVISOR
scHWAB
SERVICES

NO. 007

P. 2

RECEIVED BY THE

OFFICE OF THE SECRETARY

November 8, 2012
Cor,porate Secretary
Chase & Co.
270 Park Avenue
New York, New York 10017 - 2070

Attn~

~Morgan

RE;

Accoune
***
FISMA & OMB Memorandum M-07-16 ***
Harrington Inv Xnc 401k Plan
FBO John C. Harrington

Dear corporate Secretary:
?lease accept this letter as confirmation of ownership of 100 shares of
JP Morgan chase (S~ol: JPM) in the account refere~ced above. These
shares have been held continuously since initial purchase on 01/06/09.
Should additional information be needed, please feel free to contact me
directly at 888-8~9-7463 between the hours of lO:OOam and 6:30pm EST .
Sin'Cerely,

Cannon C, Wray
Senior Relationship Specialist
Advisor services
Charles schwab & Co. Inc .
cc:

John Harrington

Scnwan Advisor Services inctu<les 'tile -sa¢uritie& brokerage services Cf Charles SchWab 8c Co., Inc.

