UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

January 30, 2013

Marc O. Williams
Davis Polk & Wardwell LLP
marc.williams@davispolk.com

Re:  Morgan Stanley
Dear Mr. Williams:

This is in regard to your letter dated January 30, 2013 concerning the shareholder
proposal submitted by the Equality Network Foundation for inclusion in Morgan
Stanley’s proxy materials for its upcoming annual meeting of security holders. Your
letter indicates that the proponent has withdrawn the proposal, and that Morgan Stanley
therefore withdraws its January 7, 2013 request for a no-action letter from the Division.
Because the matter is now moot, we will have no further comment.

Copies of all of the correspondence related to this matter will be made available

on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For

your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.

Sincerely,

Mark F. Vilardo
Special Counsel

cc: Bruce T. Herbert
Investor Voice, SPC
team@investorvoice.net
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Mare O. Williams

Davis Polk & Wardwell LLP 212 450 6145 tel

450 Lexington Avenue 212 701 58483 fax

New York, NY 10017 marc.williams@davispolk.com
January 30, 2013

Re: Morgan Stanley Withdrawal of No-Action Request Dated January 7, 2013
Regarding Shareholder Proposal of Investor Voice on behalf of the Equality
Network Foundation

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N .E.

Washington, D.C. 20549

Ladies and Gentlemen:

We refer to our letter, dated January 7, 2013 (the “No-Action Request”), pursuant to
which we requested that the Staff of the Division of Corporation Finance of the Securities and
Exchange Commission concur with our view that Morgan Stanley (the “Company”) may exclude the
shareholder proposal and supporting statement (the “Proposal”) submitted by Investor Voice on
behalf of the Equality Network Foundation (the “Proponent™) from the proxy materials it intends to
distribute in connection with its 2013 Annual Meeting of Shareholders.

Attached hereto as Exhibit A is a communication, dated January 26, 2013 (the “Withdrawal
Communication™), from the Proponent to the Company withdrawing the Proposal. In reliance on the
Withdrawal Communication, we hereby withdraw the No-Action Request.


mailto:marc.wiiHams@davlspolk.com

Please contact the undersigned at (212) 450-6145 or marc.williams@davispolk.com if you
should have any questions or need additional information. Thank you for your attention to this matter.

Respeciflly yours,

Marc O. Williams

Attachment

cc w/att:  Martin Cohen, Corporate Secretary, Morgan
Stanley

Jeanne Greeley O’Regan, Deputy Corporate
Secretary, Morgan Stanley

Bruce T. Herbert, Chief Executive, Investor Voice
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Exhibit:A

Withdrawal Communication.



From: Bruce Herbert - Team IV <team®@investorvoice.net>
Date: January 26, 2013, 10:51:22 AM EST
To: "ShareholderProposals@sec.gov" <ShareholderProposals@sec.gov>

Cc: 'Jeanne Greeley' <Jeanne.Greeley@morganstanley.com>, 'Jacob Tyler'
<Jacob.Tyler@morganstanley.com>, "Williams, Marc O." <marc.williams@davispolk.com>,

Bruce Herbert - IV Team <team@investorvoice.net>
Subject: MS. Withdrawal of Shareholder Proposal.

VIA ELECTRONIC DELIVERY
To: ShareholderProposals@sec.gov

January 26, 2013

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street NE

Washington, DC 20549

Re: Morgan Stanley, Withdrawal of Shareholder Proposal
Dear Madam or Sir:

Morgan Stanley, by letter dated January 7, 2013, submitted (via counsel, Davis
Polk & Wardwell, LLP) a no-action request under Rule 14a-8, in response to a
shareholder Proposal submitted December 6, 2012 by Investor Voice on behalf
of the Equality Network Foundation.

As a result of worthwhile interactions with the Company and in anticipation of
ongoing dialogue on the important governance topic of vote-counting, we write to

formally withdraw the shareholder Proposal.

In respect for the Commission’s time and resources, this makes further
consideration of the no-action request unnecessary and, indeed, moot. We
thank the Staff for its time and attention to this matter.

Should you have comments or questions, please feel free to contact me at (206)

522-1944 or team@investorvoice.net
Happy New Year, . . . Bruce Herbert

cc.  Jeanne Greeley, Deputy Corporate Secretary, Morgan Stanley
Jacob Tyler, Assistant Corporate Secretary, Morgan Stanley
Marc Williams, Davis Polk & Wardwell, LLP
Equality Network Foundation




.

Bruce T. Herbert | AIF
Chief Executive | Accredited Investment Fiduciary
Investor Voice, SPC

2212 Queen Anne Ave N, #406

Seattle, Washington 98109
(206) 522-1944
vest ice.net

www.investorvoice.net
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Davis Polk

Marc O. Williams

Davis Polk & Wardwell LLr 212 450 6145 tel
450 Lexington Avenue 212 701 5843 fax
New York, NY 10017 marc.williams@davispolk.com

January 7, 2013

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, D.C. 20549

via email: shareholderproposals@sec.gov

Ladies and Gentlemen:

On behalf of Morgan Stanley, a Delaware corporation (the “Company”), and in
accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), we are filing this letter with respect to the shareholder proposal and
supporting statement dated December 6, 2012 (the “Proposal”) submitted by Investor Voice on
behalf of the Equality Network Foundation (the “Proponent™) and received by the Company on
December 7, 2012 for inclusion in the proxy materials Morgan Stanley intends to distribute in
connection with its 2013 Annual Meeting of Shareholders (the “2013 Proxy Materials”). The
Proposal and related correspondence are attached hereto as Exhibit A and Exhibit B, respectively.

We hereby request confirmation that the Staff of the Division of Corporation Finance (the
“Staff’) will not recommend any enforcement action if| in reliance on Rule 14a-8, Morgan
Stanley omits the Proposal from the 2013 Proxy Materials. In accordance with Rule 14a-8(j),
this letter is being filed with the Securities and Exchange Commission (the “Commission™) not
less than 80 days before Morgan Stanley plans to file its definitive proxy statement.

Pursuant to Staff Legal Bulletin No. 14D (CF), Shareholder Proposals (November 7,
2008), question C, we have submitted this letter and any related correspondence via email to
shareholderproposals@sec.gov. Also, in accordance with Rule 14a-8(j), a copy of this
submission is being sent simultaneously to the Proponent as notification of the Company’s
intention to omit the Proposal from the 2013 Proxy Materials. This letter constitutes the
Company’s statement of the reasons it deems the omission of the Proposal to be proper.
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THE PROPOSAL
The Proposal asks that the shareholders of the Company adopt the following resolution:

“RESOLVED: Shareholders of Morgan Stanley (or “Company”) hereby
ask the Board of Directors to amend the Company’s governing documents
to provide that all matters presented to shareholders shall be decided by a
simple majority of the shares voted FOR and AGAINST an item (or,
“withheld” in the case of board elections). This policy shall apply to all
matters unless shareholders have expressly approved a higher threshold
for specific types of items.”

REASONS FOR EXCLUSION OF PROPOSAL

The Company believes that the Proposal may be properly omitted from the 2013 Proxy
Materials pursuant to:

¢ Rule 14a-8(i)(2) because the Proposal would, if implemented, violate Delaware law;
e Rule 14a-8(i)(6) because the Company lacks the power to implement the Proposal;

¢ Rule 14a-8(i)(l) because the Proposal deals with a matter that is not a proper subject for
action by stockholders under Delaware law; and

¢ Rule 14a-8(i)(3) because the Proposal contains vague and materially false and misleading
statements in violation of Rule 14a-9.

1. The Company may omit the Proposal pursuant to Rule 14a-8(i)(2) because the
Proposal would, if implemented, violate Delaware law.

Rule 14a-8(i)(2) permits the omission of a proposal when “the proposal would, if
implemented, cause the company to violate any state, federal, or foreign law to which it is
subject.” The Proposal would, if implemented, cause the Company to violate the General
Corporation Law of the State of Delaware (the “DGCL”) because it would, with respect to a
number of matters, impose a voting approval standard at odds with the voting approval standard
required by the DGCL.

The Company is a Delaware corporation and is governed by, among other things, the
DGCL. The Proposal requests that the Company’s Board of Directors (the “Board’) amend the
Company’s governing documents so that all matters presented to stockholders be decided by a
simple majority of shares voted for and against an item (or withheld, in the case of director
elections). As more fully described in the opinion of Richard, Layton & Finger, P.A., Delaware
counsel to the Company (“Richards Layton™), which is attached as Exhibit C, the DGCL does
not permit the uniform voting standard requested by the Proponent.

The DGCL specifies a number of corporate actions as to which stockholder approval is
required, and sets forth the vote required for stockholders to approve such corporate actions. The
voting standard requested by the Proponent would, if implemented, violate Delaware law
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because the DGCL specifies that a higher voting standard is required for a number of actions.
For example, a number of actions require the affirmative vote of at least a majority of the
outstanding stock of the corporation, including pursuant to the following DGCL sections:

e Section 251 of the DGCL (mergers and consolidations);
e Section 271 of the DGCL (sales of all or substantially all of the Company’s assets); and
e Section 275 of the DGCL (dissolution, if previously approved by the Board).

Furthermore, Section 242 of the DGCL requires the affirmative vote of at least a
majority of the outstanding stock of each class of the corporation to approve an amendment to
the Company’s charter and Section 266 of the DGCL requires the affirmative vote of all
outstanding stock of the corporation to approve the conversion of the Company from a
corporation into another legal entity.

All of the provisions of the DGCL referenced above require the affirmative vote of at
least a majority of the outstanding stock of the Company, while the Proposal would only require
a simple majority of votes cast for and against an item. The DGCL does not permit a corporation
to specify a lower voting standard with respect to the corporate actions for which a stockholder
vote is specified. Specifically, Section 102(b)(4) of the DGCL permits a Delaware corporation
to include in its certificate of incorporation provisions that increase the requisite vote of
stockholders otherwise required under the DGCL. That subsection provides that “the certificate
of incorporation may . . . contain . . . [p]Jrovisions requiring for any corporate action, the vote of a
larger portion of the stock . . . than is required by [the General Corporation Law].” While
Section 102(b)(4) permits certificate of incorporation provisions to require a greater vote of
stockholders than is otherwise required by the DGCL, that subsection does not (nor does any
other section of the DGCL) authorize a corporation to provide for a lesser vote of stockholders
than is otherwise required by the DGCL. As a result, a stockholder vote sufficient to satisfy the
Proposal’s voting standard could very well be insufficient to satisfy the minimum vote
requirement under the DGCL. Because the Proposal specifies that “all matters presented to
shareholders shall be decided” by the standard set forth in the Proposal, implementing the
Proposal would require the Company to commit to adhere to the results of a stockholder vote
even if the stockholder vote does not meet the minimum standard required by the DGCL. For
this reason, the Company simply may not implement the Proposal as a matter of Delaware law.

In addition, the Staff has previously granted no action relief for the exclusion of similar
stockholder proposals to that of the Proponent under Rule 14a-8(i)(2). See The J. M. Smucker Co.
(June 22, 2012) (excluding a proposal nearly identical to the Proposal that “all matters presented
to shareholders shall be decided by a majority of the shares voted FOR and AGAINST an item”
pursuant to Rule 14a-8(i)(2) because it violated state law); The Boeing Co. (March 4, 1999)
(excluding a proposal that the bylaws be amended so that “issues submitted to shareholder vote
[be] decided by simple majority vote of shares present and voting” pursuant to Rule 14a-8(i)(2)
because it violated Delaware law); AlliedSignal, Inc. (January 29, 1999) (same); Abbott
Laboratories (February 2, 2011) (excluding a proposal providing that “each shareholder voting
requirement impacting our company, that calls for a greater than simple majority vote, be
changed to a majority of the votes cast for and against the proposal” under Rule 14a-8(i)(2)
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because Illinois statutory law required the affirmative vote of a majority of the shares represented
at the meeting and entitled to vote on a matter, unless Illinois statutory law or charter required a
higher vote); see also AT&T Inc. (February 12, 2010) (permitting exclusion of a proposal under
Rule 14a-8(i)(2) that requested a voting standard for stockholder action by written consent that
was lower than would be required under the DGCL for certain actions); Bank of America Corp.
(January 13, 2010) (same); Pfizer Inc. (December 21, 2009) (same); Kimberly-Clark Corp.
(December 18, 2009) (same).

While matters requiring stockholder action other than those enumerated in the DGCL
could be authorized by a majority of the shares voted for and against if the Company’s charter or
bylaws so provided, the Proposal is not limited in its scope to such matters — instead, it seeks to
apply this standard to all matters, even where a higher standard is required by law. This
distinguishes the Proposal from other similar proposals for which the Staff has declined to take a
no-action position. For example, in Gilead Sciences, Inc. (February 19, 2010), the shareholder
submitted a similar proposal to the Proponent’s, which called for “each shareholder voting
requirement...[to] be changed to a majority of votes cast for and against the proposal...”
However, in that case the proposal would have applied this standard only where doing so would
be “...in compliance with applicable laws.” The Proposal, however, contains no such
qualification but rather applies to “all matters unless shareholders have expressly approved a
higher threshold for specific types of items.” As discussed above, a variety of matters require
approval by at least a majority of the outstanding shares under the DGCL. Therefore, the
Proposal, if implemented would cause the Company to violate Delaware law.

For the reasons stated above, the Company believes that the Proposal may be excluded
from the 2013 Proxy Materials under Rule 14a-8(i)(2).

2. The Company may omit the Proposal pursuant to Rule 14a-8(i)(6) because the
Company lacks the power to implement the Proposal.

Rule 14a-8(i)(6) provides that a company may omit a proposal “if the company would
lack the power or authority to implement the proposal.” The Proposal may be excluded on this
basis because, as described above, implementation of the Proposal would violate the DGCL. See
Exhibit C for the opinion of Richards Layton to this effect. Because implementation of the
Proposal would cause the Company to violate the DGCL, the Company does not have the power
and authority to do so. See PG&E Corp. (February 25, 2008) (excluding a proposal pursuant to
Rule 14a-8(i)(6) because the proposal, if implemented, would cause the company to violate state
law); Schering-Plough Corp. (March 27, 2008) (same); Bank of America Corp. (February 26,
2008) (same); see also Schering-Plough Corp. (March 27, 2008); Bank of America Corp.
(February 26, 2008); Boeing Co. (February 19, 2008); Xerox Corp. (Feb. 23, 2004); Burlington
Resources Inc. (Feb. 7, 2003).

In addition, the Company lacks the power to implement the Proposal because it would
violate the New York Stock Exchange (“NYSE”) listing standards. The Company is listed on
the NYSE and is therefore subject to the rules set forth in the NYSE Listed Company Manual,
which require stockholder approval of a number of matters (e.g., issuances of securities in certain
situations and adoption of equity compensation plans). See NYSE, Inc. Listed Co. Manual §312,
§303A. Under Section 312.07 of the NYSE Listed Company Manual, when stockholder
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approval is required for “the listing of any additional or new securities of a listed company, the
minimum vote which will constitute shareholder approval for listing purposes is defined by a
majority of votes cast on a proposal...provided that the total votes cast on the proposal represents
over 50% in interest of all securities entitled to vote on the proposal.” The NYSE staff has

- consistently taken the view that abstentions are to be counted as “votes cast” under Section
312.07. Because the Proposal would require the Company adhere to a voting standard that is at
odds with the voting standard mandated by the NYSE rules to which the Company is subject, the
Company lacks the power to implement the Proposal.

For these reasons, the Company believes that the Proposal may be excluded from the
2013 Proxy Materials under Rule 14a-8(i)(6).

3. The Company may omit the Proposal pursuant to Rule 14a-8(i)(1) because it deals
with a matter that is not a proper subject for action by stockholders under Delaware
law.

Rule 14a-8(i)(1) allows a company to omit from its proxy materials shareholder proposals
that are “not a proper subject for action by shareholders under the laws of the jurisdiction of the
company’s organization.” Proposals that, if adopted, would require a Delaware corporation to
violate the DGCL are not a proper subject for stockholder action. As described above, the
Proposal, if adopted, would cause the Company to violate Delaware law. See Exhibit C for the
opinion of Richards Layton to this effect. For this reason, the Company believes that the
Proposal may be excluded from the 2013 Proxy Materials under Rule 14a-8(i)(1).

4. The Company may omit the Proposal pursuant to Rule 14a-8(i)(3) because the
Proposal is inherently vague and indefinite and contains materially false and
misleading statements in violation of Rule 14a-9.

Under Rule 14a-8(i)(3), a proposal may be excluded if “the proposal or supporting
statement is contrary to any of the Commission’s proxy rules, including Rule 14a-9, which
prohibits materially false or misleading statements in the proxy materials.”

Rule 14a-9 provides that no solicitation may be made by means of any proxy statement
containing “any statement, which, at the time and in the light of the circumstances under which it
is made, is false or misleading with respect to any material fact, or which omits to state any
material fact necessary in order to make the statements therein not false or misleading.” In Staff
Legal Bulletin No. 14B, the Staff states that exclusion under Rule 14a-8(i)(3) can be appropriate
where the “company demonstrates objectively that a factual statement is materially false or
misleading.” The Staff has previously granted no action relief for the exclusion of stockholder
proposals that contained false and misleading statements under Rule 14a-8(i)(3). See, e.g.,
General Electric Co. (January 6, 2009) (excluding a proposal under Rule 14a-8(i)(3) on the basis
of false and misleading statements regarding the company’s current vote counting standard for
director elections); Johnson & Johnson (January 31, 2007) (excluding a proposal to provide an
advisory vote to approve the compensation committee report under Rule 14a-8(i)(3) because of
false and misleading statements implied in the proposal about the required contents of such
report under Commission rules); Entergy Corp. (February 14, 2007) (excluding a proposal under
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Rule 14a-8(i)(3) because it contained objectively false and misleading statements regarding the
Company’s executives, directors and policies).

In the supporting statement, the Proponent states that the Company “does not follow the
SEC standard” for counting votes. The Proponent implies that the “SEC standard” is to
determine results by counting the “votes cast FOR, divided by the FOR plus AGAINST votes.”
In support of this claim, the Proponent cites the Commission rules on vote-counting for
“resubmission of shareholders sponsored proposals.” While in Staff Legal Bulletin No. 14, the
Staff states that for purposes of Rule 14a-8(i)(12) regarding resubmissions of shareholder
proposals results are determined by counting votes for the proposal, divided by votes for the
proposal and votes against the proposal, this is not the only vote counting standard the
Commission uses. For example, under Rule 16b-3(d)(2) of the Exchange Act, the Commission
specifies a vote counting standard of a “majority of the securities of the issuer present or
represented, and entitled to vote at the meeting,” for exempting certain transactions from Section
16(b) of the Exchange Act — the same standard as is embodied in the Company’s bylaws.'
Similarly, Rule 18f-2(a) of the Investment Company Act of 1940, specifies a voting standard of
“a majority of the outstanding voting securities of each class or series of stock affected by such
matter.” However, nowhere does the supporting statement acknowledge that the Commission
has applied different standards in different contexts. Instead, after first introducing the Rule 14a-
8(i)(12) standard, the supporting statement refers to the “SEC standard” or “SEC vote-counting
standard” in six separate instances without ever acknowledging that the Commission has not in
fact adopted a uniform standard. For these reasons, the Company believes that the Proposal
contains materially false and misleading statements and may be excluded from the 2013 Proxy
Materials under Rule 14a-8(i)(3).

In addition, the Proposal is inherently vague and indefinite so as to be materially
misleading because there is no way for the Board to know how it should implement the Proposal
— and similarly there is no way for stockholders to know what they would be supporting were
they to vote for the Proposal - because the Proposal cannot be implemented without causing the
Company to violate Delaware law and NY SE listing standards. The Staff has specifically
allowed the exclusion of proposals in reliance on rule 14a-8(i)(3) where, as is the case with the
Proposal, a misapplication or misunderstanding of Delaware law caused the proposal to be vague
or misleading. See Jefferies Group, Inc. (February 11, 2008) (excluding a proposal requesting
that management submit and support certain proposals in future proxy statements where such
tasks are the province of the board of directors under Delaware law); Newell Rubbermaid
(February 2, 2012) (excluding a proposal that was subject to multiple interpretations because its
language erroneously suggested that Delaware established a minimum required stock ownership
for stockholders to call special meetings). Similarly, the heart of the Proposal is built on the
erroneous proposition that the Proponent’s vote counting standard, as proposed, is permissible
under Delaware law and NYSE listing standards. In fact, it is not, and because the Company
cannot implement a proposal that would cause it to violate either Delaware law or the NYSE

! The Company’s bylaws provide that “...all matters other than the election of directors submitted to
stockholders at any meeting shall be decided by the affirmative vote of a majority of the voting power of the shares
present in person or represented by proxy at the meeting and entitled to vote thereon...” Section 2.08 of the
Company's Amended and Restated Bylaws dated March 9, 2010.



listing standards, there is no way for the Company to know how to implement the Proposal or for
stockholders to understand for what they would be voting were they to support the Proposal.

For these reasons, the Company believes that the Proposal is inherently vague and
misleading and may be excluded from the 2013 Proxy Materials under Rule 14a-8(i)(3).



CONCLUSION

The Company requests confirmation that the Staff will not recommend any enforcement
action if, in reliance on the foregoing, Morgan Stanley omits the Proposal from its 2013 Proxy
Materials. If you should have any questions or need additional information, pléase contact the
undersigned at (212) 450-6145 or marc.williams@davispolk.com. If the Staff does not concur
with the Company’s position, we would appreciate an opportunity to confer with the Staff
concerning these matters prior to the issuance of its response.

. Williams

Attachments

cc w/att:  Martin Cohen, Corporate Secretary, Morgan
Stanley

Jeanne Greeley O’Regan, Deputy Corporate
Secretary, Morgan Stanley

Bruce T. Hebert, Chief Executive, Investor
Voice
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2206 Glvaen Anie Ave N
Sulte 402
Seattle, WA 98109

ViA OVERNIGHT DELIVERY (206) 5221944

Thursday, December 6, 20] 2

Mr. Martin M. Cohen
-Corporate Secretary.

Morgan Stanley

1585 Broadway,,Svite C.
- New York, NY 10036

Re:.  Shareholder Proposal on Bylaw Change in Regard to Vcte;-Counﬁng
Dear Mr. Cohen:

Investor Voice, on behalf of clients, reviews the financial, social, and
governance implications of the policies and practices of public corporations. In so
-dolng, we seek win-win outconies that create higher levels of economic, social, and
environmental wellbeing — for the benefit of investors and compdnies alike.

There appears to be more than one vote-counting formula in-use in the Morgan
Stanley proxy, which is a practice that may confuse and possibly disadvantage
shareholders. We would welcome a discussion of your thinking in regard to these.
policies. We have successfully discussed this good-govemance topic with other major
corporations with the result that their Boards have adopted changes that ensure a
more consistent and fair vote-counting process across-the-board.

See for example:
Curdmcll Health (2012 proxy,. pclge 2)

tr.cardinalheal annyal-

Plum Creek (2011 proxy, page 4)
http:/, .pll .com/Investo

We believe, and Boards of Directors have concurred, that the adoption-of o
consistent vote-counting standard — the “SEC Standard” — enhances shareholder value
over the long term.

Therefore, on behalf of the Equality Network. Foundation (authorization attached),
please find the enclosed resolution that we submit for consideration and action by
stockholders at the next annual meeting, and for inclusion in the proxy statement in
accordance with Rule 14a-8 of the general rules and regulations of the Securities
Exchange Act of 1934. We would appreciate your indicating in the proxy statement
that Investor Voice is the sponsor of this resolution.

Improving the Performance of Public Companies=



Maifin M. Cohen
Morgon Stanley
12/6//2012
Page 2

The Equality Network Foundation is the beneficial- owner of 142 shares. of
common stock entitled to be voted at the next stockholder meeting (supporting
docymentation available upon request), ‘which-have been: cmﬂnuously held since July

of 2007. 'In accordance with SEC rules, it is the client’s intention (statement attached)
to continue to hold a requisite quantity of shares in the Company through the date of
the next.annual meeﬁng of stockholders; and (if required) a represe.ntative of the filer
will ‘attend the meeting 1o move the resolution.

There is ample time between now. and the proxy printmg deadiine to discuss
the issue, and we hope that a meeting of the minds will resultin steps being taken that.
-will allow the praposal o be withdrawn,

Toward that end, you may contact us via the address and phoneliste'd above

.Many thanks. We look forward to hearing from: you and enjoying a robust
discussion of this important governance topic.

Brnfce T. Herbert |'AIF
Chief Executive | ACCREDITED INVESTMENT FIDUCIARY:

o« Equality Nefwork Foundation
Interfaith Center on Corporate Responsibility (ICCR)
enc:  Shareholder Proposal on Vote-Counting

Appointment Letter for Investor Volce
Statement of infent to Hold Shares



Morgan Stanley 2013 - Fair Vote-Counting
(Cgmet-wto for identification purposes only, not Intended for publication)

RESOLVED: Shareholders of Morgan Stanley (or “Company”) hereby ask the Board of Directors to amend
the Company’s governing documents to provide that all matters presented to shareholders shall be
dedided by a simple majority of the shares voted FOR and AGAINST an item {or, “withheld” in the case of
board elections). This policy shall apply to all matters unless shareholders have expressly approved a
higher threshold for specific types of Items. ’

SUPPORTING STATEMENT:

Morgan Stanley is regulated by the Securities and Exchange Commission (SEC). The SEC dictates
a single vote-counting standard for establishing eligibility for resubmission of shareholder-sponsored
proposals. It is the votes cast FOR, divided by the FOR plus AGAINST votes.

Morgan Stanley does not follow the SEC standard, but instead determines results by the votes cast
FOR a proposal, divided by the FOR votes, AGAINST votes, and ABSTAIN votes.

Morgan Stanley’s policy states (for shareholder-sponsored proposals) that the “Effect of
Abstentions” is that of a “Vote Against.”

This variant method makes Morgan Stanley an outlier among its peers In the S&P 500, which
generally follow (with limited exceptions) the SEC standard.

Using ABSTAIN votes as Morgan Stanley does counters a hallmark of democratic voting — honoring
voter intent. Thoughtful voters who choose to abstain should not have their choices arbitrarily and
universally switched to benefit management.

THREE CONSIDERATIONS:

[1] Abstaining voters consciously act to abstain — to have their vote noted, but not counted. Yet,
Morgan Stanley unilaterally counts all abstentions in favor of management (irrespective of the voter’s intent).

[2] Abstaining voters consciously choose pot to support management’s recommendation against a
shareholder-sponsored item. However, again, Morgan Stanley unilaterally counts all abstentions in favor
of management (irrespective of voter intent).

[3] Further, we observe that Morgan Stanley embraces the SEC vote-counting standard (that this
proposal requests) for director elections. In these cases, the Company excludes abstentions, saying the
“Effect of Abstentions” is “No Effect” — which boosts (and therefore favors) the vote-count for management-
nominated directors.

However, when it comes to shareholder-sponsored proposals, Morgan Stanley does not choose the
SEC vote-counting standard. Instead, the Company switches to a more stringent method that Includes
abstentions (again, to the benefit of management).

IN CLOSING:

Except to favor management in each instance, these practices are arbitrary, fail to respect voter
intent, and run counter to core principles of democracy.

We believe a system that is internally inconsistent harms shareholder best-interest, and instead
empowers management at the expense of Morgan Stanley's true owners.

Morgan Stanley tacitly acknowledges the inequity of these practices when it applies the SEC
standard to board electicns, but applies more stringent requirements to shareholder-sponsored proposals.

This proposal calls for democratic, fair, and consistent use — across-the-board — of the SEC
standard, while allowing flexibility for adoption of higher thresholds for extraordinary items.

Therefore, please vote FOR this common-sense proposal that embraces corporate govemnance
best-practices for the benefit of both Company and shareowners.

~ -~

FINAL, 2012.1206



Wednesday, May 16, 2012

Bruce T. Herbert :
2206 Queen Anne Ave N, Suite 402 .
Seattle, WA 98109 -

Re: Appoinfment of Newground / Investor Voice
To Whom It May Concern:

By this letter the Equality Network Foundation authorizes and appomis
Newground Social Investment and/or Investor Voice (or its agents), to
represent us for the securities that we hold in all matters relating to
shareholder engagement — including (but not limited to) proxy voting; the
submission, negotiation, and withdrawal of shareholder proposals; and
attending and presenting at shareholder meetings. :

This authorization and appointment is intended to be forword-loéking
as well as retroactive. -

Sincerely,
signofure
Charles M. Gust

Executive Director



Wednesday, May 16, 2012

Re: Intent to Hold Shares
To Whom It May Concern: _

By this letter the Equality Network Foundation hereby expresses its
intent to hold a sufficient value of stock (as defined within SEC Rule 14a-8)
from the time of filing a shareholder proposal through the date of the
subsequent annual meeting of shareholders. :

This statement of intent acknowledges this responsibility under SEC
rules, and applies to the shares of any company that we own at which a
shareholder proposal is filed (whether directly or on our behalf). This
statement of intent is intended to be durable, and forward-looking as well as
retroactive.

Sincerely,

LA

signature
Charles M. Ggst
Executive Dirgctor

¢/o Bruce T.-Herbert
2206 Queen Anne Ave N, Suite 402
Seattle, WA 98109
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1221 Avenue of the Americas

New York, NY 10020
Morgan Stanley
December 13, 2012
VIA OVERNIGHT DELIVERY
Investor Voice
2206 Queen Anne Ave N, Suite 402
Seattle, WA 98109

Attn: Bruce T. Herbert, Chief Executive

Re: Morgan Stanley Stockholder Proposal
Dear Mr. Herbert:

On December 7, 2012, we received your letter dated December 6, 2012 submitting a proposal for
inclusion in Morgan Stanley’s (the “Company’”) 2013 proxy statement on behalf of the Equality Network
Foundation.

Rule 14a-8(b) promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), requires that in order to be eligible to submit a proposal for inclusion in the Company’s proxy
statement the Equality Network Foundation must, among other things, have continuously held at least
$2,000 in market value of Morgan Stanley’s common stock for at least one year by the date you submitted
the proposal. The Equality Network Foundation is not currently the registered holder on Morgan Stanley’s
books and records of any shares of Morgan Stanley common stock and has not provided adequate proof of
ownership. Accordingly, the Equality Network Foundation must submit to us a written statement from the
“record” holder of the shares (usually a broker or bank) verifying that on the date you submitted the
proposal, December 6, 2012, the Equality Network Foundation had continuously held at least $2,000 in
market value of Morgan Stanley common stock for at least the one year period prior to and including the
date you submitted the proposal.

Most large U.S. brokers, banks and other securities intermediaries deposit their customers’
securities with, and hold those securities through, the Depository Trust Company (“DTC™), a registered
clearing agency that acts as a securities depository (DTC is also known through the account name of Cede
& Co.). Such brokers, banks and securities intermediaries are often referred to as “participants” in DTC. In
Staff Legal Bulletin No. 14F (October 18, 2011) (copy enclosed), the SEC staff has taken the view that only
DTC participants should be viewed as “record” holders of securities that are deposited with DTC.

In Staff Legal Bulletin No. 14G (October 16, 2012) (copy. enclosed), the SEC staff has taken the
view that a proof of ownership letter from an entity that directly, or indirectly through one or more
intermediaries, controls or is controlled by, or is under common control with, (an “affiliate™) of a DTC
participant satisfies the requirement to provide a proof of ownership letter from a DTC participant.

The Equality Network Foundation can confirm whether its broker, bank or securities intermediary
is a DTC participant or an affiliate of a DTC participant by asking its broker, bank or securities
intermediary or by checking the listing of current DTC participants, which is available on the internet at:
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. In these situations, sharcholders
need to obtain proof of ownership from the DTC participant or affiliate of a DTC participant through which
the securities are held, as follows:


http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf
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o If the Equality Network Foundation’s broker, bank or securities intermediary is a DTC participant - .

or an affiliate of a DTC participant, then the Equality’ Network Foundation needs to submit a
written statement from its broker, bank or securities intermediary verifying that the Equality
Network Foundation continuously held the required amount of Morgan Stanley shares for at least
the one year period to and including the date you submitted the proposal, December 6, 2012.

e If the Equality Network Foundation’s broker, bank or securities intermediary is not a DTC
participant or an affiliate of a DTC participant, then the Equality Network Foundation needs to
submit - proof of ownership from the DTC participant or affiliate of a DTC participant -through

which the securities are held verifying that the Equality Network Foundation- ‘continuously held'the -
required-amount ‘of Morgan Stanley- shares for at least the one yéar periodprior to and including the. -

date you submitted the proposal, December 6, 2012. The Equality Network Foundation should-be

able to find out who this DTC participant or affiliate of a DTC participant is by askmg its broker, - - |
bank or securities intermediary. If the Equality Network Foundation’s broker is an introducing - -

broker, it may also be able to learn the identity and telephone number .of the DTC participant or
affiliate of a DTC participant through its account statements, because the clearing broker identified
on its account statements will generally be a DTC participant.

e If the DTC participant or affiliate of a DTC participant that holds the Equality Network
' . Foundation’s shares knows the Equality Network Foundation’s broker’s, bank’s or securities
intermediary’s holdings, but does not know the Equality Network Foundation’s holdings, the

- Equality Network Foundation needs to submit two proof-of ownership statements verifying that the - -

) reqmred amount of Morgan Stanley shares were continuously held for at least the one year pénod !
prior to and including the date your submitted the proposal; December 6, 2012: one from.the
~Equality Network Foundation’s broker, bank or securities mtennedlary confirming the Equality
- Network Foundation’s ownership, and the other from the DTC participant or affiliate of:a DII‘C

o zpamclpant conﬁnmng the broker, bank or secunnes mtermedxary s: ownerslnp AT

“In order to meet the eligibility requirements for subrmttmg a shareholder proposal you must
provide: the ‘requested information no later than 14 calendar days from the-date you-receive this letter. If you

| - provide us with .documentation correcting these eligibility deficiencies, postmarked or transimitted - .
electronically- no later than 14 calendar days after the date you receive this letter, we will review: thea SE
- proposal to determine whether it is appropnatc for inclusion in our proxy statement. :

A copy of Rule 14a-8, which applies to shareholder proposals: submitted for inclusion in. proxy* i
statements, is enclosed for your reference. I can be reached at (212) 762-7325  or at,

jacob.tyler@morganstanley.com.

Sincerely, -

Enclosures
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Title A7z Commodlty and Securiies Exchanges . . \
PART 240—GENERAL RULES AND REGULATIONS SECUR]T]ES EXCHANGE ACT OF 1934

: f;g 2404428 Shareholder proposals.

i 'Ihls section addresses when a company must: include a shareholdex’s pmposal ln its. pmxy“ =
‘ lstatemni and identify the: pnoposal In its form of proxy when: the. oompany;holds an: annual or special.: -

; meet!ng of shareholders. In. sumrnary in order to'have your sharehoider proposal included ona -
oompariy’s proxy card, and included along with gny. supporting statement in'its proxy: statement. you...
‘st be eligible and follow: certain procedures. Under a few specrﬁc circumstances, the company'is-.

. pennitted ‘to exclude your proposal but only after submitting its reasons to the ‘Commission- We -

strctured this section in a question-and-answer format so that it is easier to understand. The
: referenoes to “you® areé to a shareholder seeking to subm:tthe proposal..

(a) Question 1: What is a pmposal? A shareholder proposal is your reoommendat:on or , A
~=requirement that thé company and/or its:board of directors take action, which you mhend to-presentat
-amesting of the company’s. shareholders. Your proposal should state as cléaryas possible the--

~‘course of action that'you belleve the.company should follow. If your. proposal is:;placed.orithe. - -
* comnpany’s proxy card, the company must also-provide in the form of proxy means for shareholders to .
_ specify by boxes:a ‘choice between approval or disapproval, or abstention.. Unless otherwise indmted
the woord preposal' as used In this section refers both.to your proposal, and to your oonespond’ng
E sta’lement in support of your proposal (if any)..

. (b) Question 2; Who is eligible to submit a proposal, and how do | demonstrate to the- mmpany
oo that,l am:eligible? (1) In order to be eligible to submit a proposal; you must have continuously-held:at
- léast$2,000.in market value, or 1%, of the company's securities erititled to: be voted ‘on the: proposal at:
'the mesting for at least one year by the date you submitthe proposel You must comlnueto holdthose.
. securibes through the date of the meeting. v

(2) if you are the regtstered holder of your securities, whzch means that your name appearsjn the
_company’s records as a shareholder, the company can verify your: ellgibxlity on its own; althoughyou -
- will still have to provide the company with a written statemient that you'intend to continue ta:hold the
‘securitles through the date of the meeting of shéreholders. However, if like many: shareholde)'s youare .
‘ot a; regustered holder, the company llkelydoes not know that you are:a. shareho!der, orhowmany
‘ -shares you.own. In this case, at the time you submit: your proposal you muet prove: yourzehglbllny to
* thé company in one:of two ways:

(i) Thefirst way is to submit to the company ‘awritten statement from the “"record™ holdemfyour
.securities (usually a broker or bank) verifying that, at the time yousubmitted yotir proposal; you
. -continugusly: ‘held the securities for 4t least one year. You must dlso include your:own written..
. sha , h‘e)rlt‘that you intend to continue to-hold: the secunhes thmugh;the date ofthe meetmg of
Iders; or ‘ _

e'd a Schedule 130,(§.240 13d-
-, 1401), Schedule 13G (§ 240.13d-102), Form 3:(§.249.103:of this' chapter), .Form 4 (§ 249:104:0f this:
Sl cbapter) and/or Forin 5 (§ 249:105 of this: <chapte),-or. amendments tothose documents or:updated, -

o ::fbnns, reﬂectlng your ownershlp of thie'shares as of or béfore- theﬂate:on which the oneayeane"llglbmty

(rg)The second ‘way'{ to prove ownership apphes only ifyou have ﬁ

littpJ/Ww.ecﬁ.gov/cgi—bin/text-idx?c=ecfr&S[D‘=aaZB16e50797;53994ee897b68_24a4e2;;-. - 12/12/2012
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period begins. If you have filed one of these documents wuth the SEC you may demonstrate your“? At
ehg:bllrty by submlttmg to the oompany ‘

(A) A copy of the schedu!e and/or form, and any subsequent amendments reportmg a change in
your ownership level;

(B) Your written statement that you continuously held the required number of shares for the one-
year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownershlp of the shares through the date of
the company's annual or special meeting.

(c) Question 3: How many proposals may | submit? Each shareholder may submit no more than
one proposal to a company for a particular shareholders’ meeting. :

(d) Question 4: How long can my proposal be? The proposal, including any acoompanylng
supporting statement, may not exceed 500 words

(e) Question 5: What is the deadline for submrttmg a proposal? (1) if you are submitnng your
proposal for the company's annual meeting, you can in most cases find the deadline in last year's
proxy statement. However, if the company did not hold an annual meeting last year, or has changed
the date of its meeting for this year more than 30 days from last year's meeting, you can usually find
the deadline in one of the company’s quarterty reports on Form 10-Q (§ 249.308a of this chapter), or in
shareholder reports of investment companies under § 270.30d-1 of this chapter of the Investment
Company Act of 1940. In order to aveid controversy, shareholders should submit their proposals by
means, including electronic means, that permit them to prove the date of delivery. :

. (2) The deadline is calculated in the following manner if the proposal is submitted for.a regularly
scheduled annual meeting. The proposal must be received at the company’s principal executive
offices not less than 120 calendar days before the date of the company’s proxy statement released to
shareholders in connection with the previous year's annual meeting. However, if the company did not
hold an annual meeting the previous year, or if the date of this year's annual meeting has been
changed by more than 30 days from the date of the previous year's meeting, then the deadline isa
reasonable time before the company begins to print and send its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.

. {f) Question 6: What if  fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but
only after it has notified you of the problem, and you have failed adequately to correct it. Within 14~
calendar days of recsiving your proposal, the company must notify you in writing of any procedural or -
eligibility deficiencies, as well as of the time frame for your response. Your response must be :
postmarked, or transmitted electronically, no later than 14 days from the date you received the

- company’s notification. A company need not provide you stich notice of a deficiency if the deficiency -
cannot be remedied, such as if you fail to submit a proposal by the company's properly determined -
“deadline. If the company intends to exclude the proposal, it will later have to make a submission under .
§ 240 14a-8 and provide you with a copy under Question 10 below, § 240.14a-8(j).

'(2) If you fail in your promise to hold the required number of securities through the date of the:

,meetmg of shareholders, then the company will be permitted to exclude all of your pmposals fnom lts‘ ;
g pnoxy materials for any meetmg held in the following two calendar years.

http://www .ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=aa2b16e5079753994ee897b6824ade2... 12/12/2012
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(g) Quostion 7 Who hasthe burden.of persuadmg the Commisslon orits shff that: my proposal A
- can be-excluded? Except as othenmse noted, the burden ison the company to. demonstrate that it is :
entitied to exclude a proposal. = - -

(h) Questton 8: Must |.appear personally atthe shareholders' meeting to present the proposal? (1)
Either you, or your representative who is qualified under state law to present the proposal on your-
behalf, must attend the meeting to present the proposal. Whether you attend the meeting yourself or
send a qualified representative to the meeting in your place, you should make sure that you, or your
representa’tivle, follow the proper state law procedures for attending the meeting and/or presenting
your proposal.

(2) if the company holds its shareholder meeting in whole orin part via electronic. media, and the
company permits you or your representative to present your proposal via such media, then you may .
appear through electronic media rather than traveling to the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your pmposals from its proxy materials for any
meetings held in the following two calendar years.

(i) Question 9: if | have complied with the procedural requirements, on what other bases may é
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper
subject for action by shareholders under the laws of the jurisdiction of the company’s organization;

NoTE 70 PARAGRAPH ( i }(1): Depending on the subject matter, some proposals are not considered proper
under state law if they would be binding on the company if approved by shareholders. In our experience, most
proposals that are cast as recommendations or requests that the board of directors take specified action are
proper under state law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is proper unless the company demonstrates otherwise.

{2) Violation of law: If the proposal would, if implemented, cause the company to violate any state,
- federal, or foreign law to which it is subject;

NOTE TO PARAGRAPH ( | }2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state
or federal law. .

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission’s proxy rules, including § 240.14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special inferest: If the proposal relates to the redress of a personal claim - .
or grievance against the company or any other person, or if it is designed to result in a benefit to you,
or to further a personal interest, which is not shared by the other shareholders at large; -

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the .
company’s total assets at the end of its most recent fiscal year, and for less than 5 percent of its net -
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to-the:" -

, company's business; . ;

(6) Absence of power/authonty If the oompany would lack the power or authority to lmplement the
proposal;

‘ (4] Management functtons If the proposal deals with a matter relating to the company's ordmary
: busmess operatxons.

hitp:/fwww.ecfr.gov/cgi-bin/text-idx ?c=ecfr&SID=2aa2b16€5079753994ec897b6824a4¢€2... 12/12/2012
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k -(8) DiractorelechonS' lf the: proposal IR f{_“* S A
""’(r) Would disqualrfy a noniinee who is standmg for elechon,
(i) Would remove a director from office before his or herterrn expired;

(iii) Questions the oompetence, business judgment, or character of one or more nominees or
directors; - A

~ (iv) Seeks to include a specific individual in the company's proxy materials for elechon to the .

board of directors; or

(v) Otherwise oould effect the outcome of the upcoming election of directors.

(9) Conﬂrcts with company's proposal: If the proposal directly conflicts with one.of the oompany's :
own proposals to be submitted to shareholders at the same meeting;

NOTE 70O PARAGRAPH ( | X9): A company’s submission to the Commission under this section should specify
the points of conflict with the company’s proposal.

(10) Substantially implemented: If the company has already substantially lmp!emented the
proposal;

NOTE TO PARAGRAPH ( i }(10): A company may exclude a shareholder proposal that would provide an advisory
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to item 402
of Regulation S-K (§ 229.402 of this chapter) or any successor to Item 402 (a “say-on-pay vote") or that relates
to the frequency of say-on-pay votes, provided that in the most recent shareholder vote required by § 240.14a-21
(b) of this chapter a single year ( i.e., one, two, or three years) received approval of a majonty of votes cast on
the matter and the company has adopted a policy on the frequency of say-on-pay votes that is consistent with .
the choice of the majority of votes cast in the most recent shareholder vote required by § 240.14a-21(b) of this .
chapter.

(11) Duplication: If the proposal substantially duplrcates another proposal previously-submitted to
the company by another proponent that will be included in the company's proxy materials for the same
meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another .
proposal or proposals that has or have been previously included in the company's proxy materials
within the preceding 5 calendar years, a company may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time it was included if the proposal received:

--(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(i) Less than 6% of the vote on its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years; or

(nr) Less than 10% of the vote on |ts last submission to shareholders if proposed three: tlmes or
more prevrously within the preoedmg 5 calendar years; and

(13) Specific amount of dividends: If the proposal relates to specrﬁc amounts of cash or stock
dividends. v

(i) Question 10: What procedures must the company follow if it tntends to exclude my proposal?! o

~‘(1) If the company irtends to exclude a proposal from its proxy materials, itmustfile its reasonswith - -

12/12/2012
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‘ "me'Commisslon no Iater than 80 calendar ‘days beforeit files: :ts deﬂmtlve ‘proxy- statement and -

‘ form of proxy with the Commission. The company must simultaneously provide you with-a .copy of ts

~-submission: The Commission staff may permit the company to make.its submission later than 80 days -
" before the company files its definitive proxy statement and form of proxy, if the company demonstrates
- good cause-for mis'_sing the deadline.

(2) The company must file six paper copies of the following:
(i) The proposal;

(ii) An explanation of why the company believes that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority, such as prior Division letters issued under the
rule; and

(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign
law. ; '

(k) Question 11: May | submit my own statement to the Commission responding to the company's
arguments?

Yes, you may submit a response, but it is not required. You should try to submit any response to
us, with a copy to the company, as soon as possible after the company makes its submission. This
way, the Commission staff will have time to consider fully your submission before it issues its
response. You should submit six paper copies of your response.

(l) Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?

(1) The company’s proxy statement must include your name and address, as well as the number
of the company’s voting securities that you hold. However, instead of providing that information, the
company may instead include a statement that it will provide the information to shareholders promptly
upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement.

~ (m) Question 13: What can | do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and | disagree with some of its
~ statements?

(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own point
of view, just as you may express your own point of view in your proposal's supporting statement.

(2) However, if you believe that the company’s opposition to your proposal contains materially
false or misleading statements that may violate our anti-fraud rule, § 240.14a-9, you should promptly
send to the Commiission staff and the company a letter explaining the reasons for your view, along
with a copy of the company’s statements opposing your proposal. To the extent possible, your letter
* should include specific factual information demonstrating the inaccuracy of the company’s claims.

* Time permitting, you may wish to try to work out your differences with the company by yourself before
-oontachng the Commlssmn staff.

(3 We:requue the company to send you a copy of its statements opposing your proposal before it
.. sends:its proxy materials, so that you may bring to our attention any materially false or misleading . -

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=aa2b16e5079753994ee897b6824ade2... 12/12/2012
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(') tfour no-actlon response requires that you' make revisions to your proposal or supportmg o i
statement as a condition to requin‘ng the company to include it in'its proxy materials, then the company
must provide you with a-copy of its opposition statements no later than 5 mlendar days aﬂer the
company receives a copy of your revised proposal; or

(ii) In all other cases, the company must provide you with a copy of its opposition. étatements no
later than 30 calendar days before its files definitive copies of its proxy statement and form. of proxy
under § 240.14a-6.

i63 FR 29119, May 28; 1998; 63 FR 50622, 50623, Sept. 22, 1998,~ as amended at 72 FR.4168, Jan. 29, 2007;
72 FR 70456, Dec..11,2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 56782, Sept. 16, 2010} :

For questions or comments regarding e-CFR editorial content, features, or design, emall ecfr@nara.gov.
For questions concerning e-CFR programming and delivery issues, email webteam@gpo.gov.

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=aa2b16e5079753994ec897b6824ade2... 12/12/2012
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at htips://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

« Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avoid when submitting proof of
ownership to companies;

e The submission of revised proposals;

» Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

s The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following

http://www.sec.gov/interps/legal/cfslbl14f htm 12/12/2012
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bulletlns that are avallable on the Commissnon (] website S_I,B_l\_l_o__m s_
!‘.LO__LA. _S_L_N.Q._li_ §L_BN9.._4Q, Mm and SLB-No, 14E. :

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
~continuously held at least $2,000 in market value, or 1%, of the company’s.
securities entitled to be voted on the proposal at:the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.2

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by t.S. companies,
however, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a:brokerora :
bank. Beneficial owners are sometimes referred to as “street name”

holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities
continuously for at least one year.2

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company (“DTC"),
.a reglstered clearing agency acting as a'securitiés depository. Such brokers
and banks are often referred to as particupanis" in DTC.2 The names of

~ these DTC participants, however, do rnot appear as the registered owners of

the securities: deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A:.company
‘can request from DTC a “securities position:listing” as of a specnﬁed date,
which identifies the DTC participants having a-position in the company’s -

. securities and the number of ‘'securities held by each DTC particspant on’ that
date.? '

3. Brokers and banks that constitute “record” 'hdld,ers under Rule
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'. 14a-8(b)(2)(|) for purposes of venfymg whether a beneﬁmal
- ‘owner is ellglble to submit a proposal under Rule 14a-8

In 771@ Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.2 Instead, an introducing broker
engages another broker, known as a “clearing broker," to hold custody of
dient funds and securities, to clear and execute customer trades, and to
handle ‘other functions such as issuing confirmations of customer: trades -
and customer account statements. Clearing brokers generally-are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are riot DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company Is unable to verify the positions against its own
or its transfer agent’s records or against DTC'’s securities position listing.

In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company's securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record” -
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,2 under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for- purposes of

. Sections 12(g) and 15(d) of the Exchange Act.

_ Compames have occasionally expressed the view that, because DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC
or Cede & Co. should be viewed as the “record” holder of the securities’ held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownershlp.f

"letter from DTC or Cede & Co., and nothing in this gundance should be -
construed as changing that view.

How can a shareholder determme whether hlS or her broker or bank isa
| bTC partlc:pant?
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, Shareholders and. compames can confirm: whether aparticilar brokerfbr i

- bank is a:DTC participant by checking DTC's part;clpantllst, whichis - |-
‘currently availgble on the Internet at S E
' http [Iwww, dtcc.com/downloads/membershlp/dlreetoriesldtc/alpha.pdf

: .Wha‘t If a shareholder’s broker or bank Is nqt.on',DTG.’s participant list? ;
I The shareholder will need to obtain proof of ownership from'the DTC |
participant through which the securities are’héld.. The shareholder b
sheuld be able to find'olit Who this: DTC.participantiis:by. asldng the 1

.shareholder's bi’oker ot bank.2 ;

Ifthe DTC partlapant Kriows the shareholder’s broker or bank’ R ¢
holdlngs, but does not know the shareholder’s holdings, a shareholder ¥
“couid satisfy Ruie 14a-8(b)(2)(1) by obtaining and submitting two: proof -
- of ownership:statements verifying that, at the time‘the proposal was.
submitted, the: required amount-of securities were continuously: held for -
at least one:year ~ one from the shareholder's broker-or bank
confirming the shareholder’s. .ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the :staff process no-action requests: that. -argue for. excluslon on
“the basis that the sharehalder’s proof-of ownership is not from a DTE
| participant?

The staff will grant no-action relief to a company on the basis that the .
shareholder’s. proof: of ownership Is not from-a DTC. sparticipant only if.
the: company’s‘notice of defect descnbes the required proof of
ownership.in-a manner that is consistent with'the guidance contained in
this bulletin. Under.Rule 14a-8(f)(1), the shareholder will- have.an.
opportunity to obtain the requisite proof of ownership after- recelvlng the
notice of defect

C. Common errors shareholders can avoid when submlttmg proof of:
ownershlp to compames

Inthis sectlon, we: descrlbe two:comimon: errors. shareholders make when’
submitting proof of ownership for:purposes of Rule 14a-8(b)(2), and we
.provide guidance on how to avoid these errors:

First; Rule 14a-8(b) requiresa shareholder to. provide proof of ownership
that he or she’'has “continuously held at least $2,000 in-market: valueor:
1%, of the company's secunties entitled to be voted on the proposal atthe
.meeting for atileast one year ,
proposal” (emphasis-added).12 We note that: many proof of ownership
letters do niot satisfy this requirement because they do not verify'the
'shareholder’s beneficial ownership for the entire one-year: period: prec’edmgp :
and-including the date the proposal is submitted..In some.cases; the Ietter
-speaks as of a date before the date the proposal is:submitted; therehy:
leaving a. gap between the date of the verification-and the date the. prpposal
is submitted. In other cases, the.letter speaks as of a date- afterthe:date
the proposal was subimitted but covers a: period-of only one year; thus
failing to verify the:shareholder’s beneficial ownership-over the required full
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\:me-year»perlod precedlng lthe datesof tne proposal’ssutlmlsslon,

Second. fmany: letters ‘fail to: conﬂnmwhunuous owhershipof the'seauitnes,
Thisican ogcur:when a biroker or bank:submits a [etter-that confimis-the
shareholdef's beneficlal ownership: onlyas.of a specified-date but: omits: any
reference to continuous ownership fora one-year period.

We recognize that the requirements.of Rule. 14ao8(b) are highly. prescnpl:lve
“and.can’ cause! inconvenience for shareholders:when submlttlng proposals;-
Although: our administration of Rulg 14a+8(b) Js- constrainied by the terms of
the rule, we belleve thatshareholders:can:avold-the two: errors hlghllghteds
‘above by arrariging to have their:broker:or bank provide the required- : .-
verificatioh :.of awnership ‘as of the-date they plan to submitithe: proposal
using the: followmg format:

*As.of [date the proposal Is submitted], [name: ot‘shareholder]

‘held, and has held. contmuously for.at.least one year,: [number
of securities] sharés of [company name] [class of securities].“4

As discussed above; a shareholder may also need to:provide a separate
written statement from the DTC participant through which the sharefitlder’s :
securities are held if the shareholder’s broker or bank is'not.a DTC.

participant.
D. ‘l‘he.suhmis.sion-'of' revised proposals-

- On-occasion, a: shareholder will revise.a proposal after submitting. it toa
company. This sectjon addresses questions we'have received regardlng
revisions to.a proposal or supportlng statement

1. A shareholder submits a timely proposal. The: shareholder the_n
submits-a revised proposai before.the' company’s. deadlinefor
receiving proposals. Must the company accept the. revisions?"

‘'Yes. In this situation, we believe the revised: proposal serves asa-

replacement of the mltlal proposal. By submiitting a révised proposal, the
shiareholder. has.effectively withdrawn:the-initial proposal. Therefore, the
shareholder ls not ln wolatlon of the one-proposal llmltatlon in Rule 14a-8

‘Wlth respect to the tevised proposal

We recognlze that in Questlon and Answer E.2 of: SLB No 14 we lndlcated‘:

-sulimlts its: no-actlon request, the. tolnpany can choose wh“ether to: accept
the revisions:. However, this. guldance has:led ‘some- companles to: belleve
that, In.cases:where shareholders: att’emptto make:changes-to:an initial -
proposal, the.company is free to ‘ighore such revisions:éven if the rewsed
‘proposal i§ submitted before the: company's deadline Tor receiving
shareholder proposals We: are. revlslng our guidance: on-this-issue to. make'
clear thal: -a company may | not lgnore a revlsed proposal In this: situatlon.ﬁ

2.A: shareholder submits-a timely proposal. After the deadline for
reeeMng proposals, the: shareholder s,ubmlts a Fevised proposal.
Must: the .company accept the revisuons?
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. Nos ;[f a shareholder subinits. revisions'to a proposal after»the deadline»for
ireceiving: proposals-under:Rule 14a-8(e), the company: Is:not:reqtiired £o.
-acceptithe revisions. However, if the company does:not accept the:  ~

revis|9ns, it must treat the revised proposal as a: ‘secohd: proposal and -
subriit a notice stating its:intention to‘exclude the. revised *proposal as
required by Rule 14a-8(j). The company's notice-may-cite Rule -14a-8(e) as.
the reason for excluding the. revised proposal. If the: ‘company does not
&ccept the révisions-and.intends to exclude the initial proposal, it would:
also need to'submit its reasons for exciuding the initial proposal

3. Iifa shareholder submgts areyised proposal, ‘as. of which fdate
must the shareholder prove .his orher share ownershup? :

A shareholder must prove ownershlp as-of the date the- originai proposal.is
submitted. When the Commilssion has: dlscussed revislons:to proposals; 1 it
“has not: 5uggested tbal:a Fevision triggers a requirement to: prowde proofof -
.ownership-a second time: As outlined in Rule'14a-8(b), proving ownership
inqiudes providing.a written statemient that the shareholder intends to
continue to hold the securities through the date of the shareholder rneeting.
'Rule 14a-8(f)(2) provides that if the shareholder “falls in [his or her].
promise-to hold the required number of securities throqugh the date of the
meeting of shareholders, then the company will be-permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in the following two calendar years,” With these provisions In
mind, we do not interpret:Rule 14a-8 as requiring -additional proof-of
ownership when a shareholder submits a revised proposal A5

E. Procedures for wifhdrawmg no-action requests for proposals.
‘submitted by multiple proponents

We have. previously addressed the requirements for withdrawing a Rule
14a-8 no-action request.in SLB Nos. 14 and 14C: SLB No. 14 notes that.a-
company-should include: with*a withdrawal letter documentation

N

demonstrating/that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by rnultiple shareholders ls wrthdrawn, SLB'No.

oD Its behalf. and the company is abie to demonstrate that the mdividuai is
-authorized to-act on behaif of all of the proponents;, the company need only.
provide a letter from that lead individual indicating that the lead individual
is. withdrawing the proposal on behalf of all of the proponents:.

‘Because there js.no relief granted by the staff in cases where a-no-action
-réquest is withdrawn. foilowing the withdrawal of the related: proposai, we.
recognize that the threshold for withdrawing a no-action requestneed nat
be:overly burdensome. Going forward; we will process-a: withdrawal reqiiest
-If the: ‘company provides a letter from the lead ﬂler that mcludesa

behalf of each proponent identlﬁed n. the company’s no-action request 48

F. Use: of. emali to transmit our Ruile. 14a-8 no-action. responses to..
compames and proponents

To date, the Divisron has transmitted copies of our Ruie 14a-8 no-actron

connection with such requests by U S maii to. companies and proponents
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\--?:‘Wecalso«post our?esponse;and the;re[ated correspondence;to \thee
-:Gommisston's website shortly after’ issuance of.our:response.

rIn order to accelerate dellvery of staff responses to oompames and

A_:;proponents, andito; reduce Our copying-and: postage, costs, i going: forWard
‘we intend to'transmit our Rulé 14a-8 no-action. responses:by.email to -

: companies and: proponents;. We: therefore encourage‘both cornpaniesand
A proponents to Include emall contact informatlon in:any. Corresporidence to-.
eath-other:and to-us. We will-use:0.S. mail to transmit. our no-actior -
response to any company.or pmponent for- which wedo’ not have email

: contact lnformation. v

: Given ﬂxe ava1lability of .our. respdnses and the: related correspondence on, ,
the Commiission’s website-and the requirement under. Rule'd4a-8:for -

-companies.and proponents.to-copy-each:other on: correspondence
submitted to the Commission, we believe it Is: unnecessary | ‘to- transmit-
rcopi&s of the related: correspondence along with-our: ho-actién résporise: .
Therefore; we'intend to transmit-only our staff responseand notthe .
caorrespondence we recelve from the parties. We will continue to post to the:
‘Comimission’s website coples of this correspondence at the sametimeé: that
we post: our staff no-action respons:e

2-For an explanation:of the types of share ownership in the U.S.,.see:

- Concept Release on U.,S. Proxy System; Release No. 34-62495 (July'14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Release"), at Section’ II A
“The:term “beneficial owner” dogs not have.a uniform meaning under the
federal-securities: laws. Tt'has a different meaning In:this. bulletin as .
compared to “beneficial-owner?and “beneficial- ownership ‘In:Sections 13.

.and 16:of the Excharige Act. Gur use'of the term in:this bulletin is not
mtended to suggest that registéred ownérs are not beneficlal ownersfor:

- purposes of those Exchange“Act provisions. See Proposed Amendmentsto
Rule 14a-8 unider’the: Securities Exchange Act of 1934 Relating to: Proposals‘
by Security Holders, Release Na. 34-12598 (July 7, 1976) [41:FR 29982],
atn.2 (“Theterm “beneficial-owner” when used.in the:context:of the proxy

' rules, and in light of the purposes: of those rules, may be interpretéd to -
havesa broader meaning than it would for-certain 6ther:purpose[s].under-
thie federal securities laws, such as:reporting pursuant to-the Williams
“Act.”.

‘3 1f a-shareholder has.filed:aSchedule 13D Schedule 13G, Form 3; Form4
-or Form 5.reflecting ownérship of the required amount: ofshares, the
- shareholder: may instead prove: OWnershtp by submltting a-copy’ ‘of Stich
~ -fllingsand. providing the additional information that:is: deserlbed ianule
14a-8(b)(2)(W).

4 DTC holds. the deposited $ecurities in‘“fungiblé bulk,” meanlng that there
“are-no:; speéiﬁcally ldentfﬂable shares directly owned by the DTC:
,Partlc;pants. Rather; each DTC participant holds a pro rata interest o -

position in‘the.aggregate number of shares of a particular issuer held:at

DTC.. Con'espondlngly, each customer.of a DTC participant - such:as-an

lndivldual investor ~owns a pro ‘rata intérest in the' shares in: which the DTC
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x ‘particnpant has a pro rata lnterest. See Proxy Mechanlcs Concept Release,
~ at Section 11.B.2.a. : . .

2 See Exchange Act Rule 17Ad-8.

§ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
569731 (*Net Capital Rule Release”), at Section II.C.

Z see KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); :Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010) In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 1n addition, if the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
I1.C.(iii). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company'’s receipt date of the proposal, absent the
use of electronic or other means o’f same-day delivery.

A1 This format is acceptable for purposes of Rule 14a-8(b), but it is not '
mandatory or exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for
mulitiple proposals under Rule 14a-8(c) upon receiving a revised proposal. -

13 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for recewmg proposals, regardless of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the sharehoider affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from:its proxy .
materials in reliance on Rule 14a-8(c). In light of this gu:dance, with
respect to proposals or revisions received before a company’s-deadline for
subrhission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such .
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earller proposal was |
. excludable under the rule.

14 _Se_e, e.g., Adoption of Amendments Relating to Proposals by Security -
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].
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‘Bec u e the relevant date tor proving ownershl und_ Rule.; -4a-8(

ooth date*the proposal is submitt“ed a proponent who does not:adequately

.. prove: ‘ownership in connection with a-proposal is not permitted to:submit--
another proposal for the same meeting on a later date. :

18 Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its
authorized representative.
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U.S. Securities and Exchange Commission

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14G (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 16, 2012

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the “"Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

= the parties that can provide proof of ownership under Rule 14a-8(b)
(2)(i) for purposes of verifying whether a beneficial owner is eligible
to submit a proposal under Rule 143-8;

« the manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required under
Rule 14a-8(b)(1); and

» the use of website references in proposals and supporting
statements.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D, SLB No. 14E and SLB
No. 14F.
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B - 8 Parties that can provide proof of ownershnp under Rule 143-8(b)‘-" -
(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8

1. Suff‘ iciency of proof of ownership letters provided by
a(af)f' iliates of DTC participants for purposes of Rule 14a-8(b)(2)
i

To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencmg that the
shareholder has continuously held at least $2,000 in market. value, or 1%,
of the company’s securities entitled to be voted: on the proposal at the
shareholder meeting for at least one year-as of the date the shareholder
submits the proposal. If the shareholder is a beneficial owner of the
securities, which means that the securities are held in book-entry form
through a securities intermediary, Rule 14a-8(b)(2)(i) provides that this
documentation can be in the form of a “written statement from the ‘record’
holder of your securities (usually a broker or bank)....”

In SLB No. 14F, the Division described its view that only securities
intermediaries that are participants in the Depository Trust Company
("DTC") should be viewed as “record” holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a
beneficial owner must obtain a proof of ownership letter from the DTC
participant-through which its securities are held at DTC in order to satisfy
the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, some companies questioned the
sufficiency of proof of ownership letters from entities that were not
themselves DTC participants, but were affiliates of DTC participants.1 By.
virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affiliated DTC participant should be in a position
to verify its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter
from an affiliate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances in which securities -
intermediaries that are not brokers or banks maintain securities accounts in
the ordinary course.of their business. A shareholder who holds: securities - -
: through a securities intermediary that is not a broker or bank can-satisfy
. ~ Rule 14a-8s documentation requirement by submitting a proof of ‘
C ownership letter from that securities inten'nedlary.2 If the securities -
intermediary is not a DTC partlcipant or an.affiliate of a DTC participant,
then the shareholder will also need to obtain a proof of ownership letter:
-from the DTC participant or an affiliate. of a DTC partlcipant that can verify
the holdings: of the securities intermediary.

C. Manner in which companies should notify proponents of :a failure:
to provide proof of ownership for the one-year period required
under Rule 14a-8(b)(1)
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. - As discussed in Section.C of SLB No. 14F, a-common‘error:in proofoof. -. -
-+ -.ownership letters is that they-do not verify-a proponent’s beneficial. .~ -
~ownership for the entire one-year period preceding and including the date -
the proposal was submitted, as required by Rule 14a-8(b)(1).-In'some -
cases, the letter speaks as of a date before the date the proposal was
submitted, thereby leaving a gap between the date of verification and the
date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of only
one year, thus failing to verify the proponent’s beneficial ownership over
the required full one-year period preceding the date of the proposal’s
submission.

Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only if it notifies the proponent. of the defect and the proponent fails to
correct it. In SLB No. 14 and SLB No. 14B, we explained that companies
should provide adequate detail about what a proponent must do to remedy
all eligibility or procedural defects.

We are concerned that companies’ notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects in proof of ownership letters. For example, some companies’ notices
of defect make no mention of the gap in the period of ownership covered by
the proponent’s proof of ownership letter or other specific deficiencies that
the company has Iidentified. We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f).

Accordingly, going forward, we will not concur in the exclusion of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent’s proof of
ownership does not cover the one-year period preceding and including the
date the proposal is submitted unless the company provides a notice of

- defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying continuous ownership of the requisite amount of securities
for the one-year period preceding and including such date to cure the
defect. We view the proposal’s date of submission as the date the proposal
is postmarked or transmitted electronically. Identifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above-
and will be particularly helpful in those instances in which it may be difficult
for a proponent to determine the date of submission, such as when the
proposal is not postmarked on the same day it is placed in the mail. In
addition, companies should include copies of the postmark or evidence of
-electronic transmission with their no-action requests.

D. Use of website addresses in proposals and supportin
statements '

- Recently, a number of proponents have included in their proposals or in
their supporting statements the addresses to websites that provide more
information about their proposals. In some cases, companies have sought
to exclude either the website address or the entire proposal due to the
reference.to the website address.

In SLB No. 14, we explained that a reference to a website address in a
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v _~proposal does not raise the concems addressed by the Sooawordf Iimltat‘lo
-in Rule 14a-8(d).' We continue to be of this view and accordingly, we:
- -continue to-count a website address as one word for. purposes: of:Rule;
".8(d). To the extent that the company seeks the exclusion:of a website -
-reference In a proposal, but not the' proposal itself, we will continue'to. .- - . . -
follow the guldance stated in SLB No. 14; which provides that: references to
website addresses in proposals or supporting statements could :be subject -
to exclusion under Rule 14a-8(i)(3) if the information contained:onthe. -
website is materially false or misleading, irrelevant to-the.subject ‘matter of -
the pro?lposal or otherwise in contraventlon of the proxy rules, including' Rule
14a-9.

~ In light of the growing interest in including references to website addresses. ' : ¢ < -+
in proposals and supporting statements, we are providing additional g

- guidance on the appropriate use of website addresses in- proposals and
supporting statements.4

1. References to we'bsite addresses in a proposal or
supporting statement and Rule 14a-8(i)(3)

References to websites in a proposal or supporting statement may raise
concerns under Rule 14a-8(i)(3). In SLB No. 14B, we stated that the
exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may
be appropriate if neither the shareholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basis, we consider only the information contained in the proposal
and supporting statement and determine whether, based on that :
information, shareholders and the company can determine what actions. the
proposal seeks.

If a proposal or supporting statement refers to a website that provides-
information necessary. for shareholders and the company to understand -

with reasonable certainty exactly what actions or measures the. proposal
réquires, and stich information is not also contained in the proposal or in

the supporting statement, then we believe the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(i)(3) as vague and indefinite. By contrast, if shareholders and the
company can understand with reasonable certainty -exactly what actions or
measures the proposal requires without reviewing the information provided
on the website, then we believe that the proposal would not be subjectto -
exclusion under Rule 14a-8(i)(3) on the basis of the reference to the
website address. In this case, the information on the website only
supplements the information contamed in the. proposal and in the
‘supporting statement. . ;

2. Provndmg the company with the materlals that wnll be
published on the referenced websnte T :

- We recogmze thatif a proposal references a website that is not operational
~at the time the proposal is submitted, it will be impossible for a company OF. .
‘the staff to evaluate whether the website reference may be excluded: In-
our view, a reference to a non-operational website in a proposal or
~supporting statement could be excluded under Rule 14a-8(i)(3) as
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e information related to the. proposal but wait to activate the website until.vt
_ becomes clear that the proposal will be included in the company” S proxy

materials. Therefore, we will not concur that a reference to a website may.
be excluded as irrelevant under Rule 14a-8(i)(3) on the basis that it Is not
yet operational if the proponent, at the time the proposal is submitted,
provides the company with the materials that are intended for pub'l'ication
on the website and a representation that the website will become
operatit}nal at, or prior to, the time the company files its definitive proxy
materials.

3. Potential issues that may arise if the content of a
referenced website changes after the proposal is submltl:ed

To the extent the information on a website changes after submission of a
proposal and the company believes the revised information renders the
website reference excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may be excluded must submit a
letter presenting its reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy materials, we may
concur that the changes to the referenced website constitute “good cause”
for the company to file its reasons for excluding the website reference after
the 80-day deadline and grant the company’s request that the 80-day
requirement be waived.

1 An entity is an “affiliate” of a DTC participant if such entity directly, or
indirectly through one or more intermediaries, controls or is controlled by,
or is under common control with, the DTC participant.

2 Rule 14a-8(b)(2)(i) itself acknowledges that the record holder is “usually,”
but not always, a broker or bank.

3 Rule 14a-9 prohibits statements in proxy materials which, at the time and
in the light of the circumstances under which they are made, are false or
misleading with respect to any material fact, or which omit to state any
material fact necessary in order to make the statements not false or
misleading.

4 A website that provides more information about a shareholder proposal
may constitute a proxy solicitation under the proxy rules. Accordingly, we -
remind shareholders who elect to include website addresses-in their ‘
proposals to comply with all applicable rules regarding proxy solicitations.
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¥ INVESTOR
JiL VOICE

Investor Voice, SPC
2206 Queen Anne Ave N
Suita 402

Seattle, WA 98109

(206) 522-1944

IMPORTANT FAX FOR:

Jacob E. Tyler
Assistant Secretary
Morgan Stanley

Tel: 212-762-7325
Fax: 212-507-0010

From:

Bruce T. Herbert
Tel: 206-522-1944
Fax: 678-506-6510

Date: 12/27/2012 3 page(s), including cover

Memo:

Re: Verification of Shares for the Equality Network Foundation

Please see the attached materials regarding the Letter of Verification for
the Equality Network Foundation, in response to Mr. Tyler's 12/13/2012
letter.

Improving the Performance of Public Companies™
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VIA FAGSIMILE (to 212-507-0010)

Thursday, December 27, 2012

Jacob E. Tyler

Assistant Secretary

Morgan Stanley

1221 Avenue of the Americas
New York, NY 10020

NEWGROUND SOCIAL INV

Re:  Shareholder Proposal Regarding Vote-Counting

Dear Mr. Tyler,

PAGE 82

T INVESTOR
2L VOICE

Investor Voice, SPC
2206 Queen Anne Ave N
Suite 402

Searttle, WA 98109

(2086) 522-1944

We received on December 14, 2012 your letter dated December 13, 2012 which

requested verification of shareholding for the Equality Network Foundation, in regard to a
shareholder proposal which was filed via letter dated December 6, 2012.

Attached is a letter from the custodian that verifies that the shares have been
continuously held since 7/5/2007. This should fulfill the requirements of SEC Rule 142-8
in their entirety — please inform us in a timely way should you feel otherwise.

The shareholder requests that you direct all correspondence related to this
matter to the attention of Investor Voice, at the address listed below or at the e-mail
address: team@investorvoice.net

For purposes of clarity and consistency of communication, please commence all
e-mail subject lines with your ticker symbol "MS." (including the period) and we will do
the same.

Thank you. As expressed in the 12/6/2012 letter, the issue of fair and consistent
vote-counting is of importance to all shareholders. We look forward to a substantive
discussion of this critical corporate governance matter.

T. Herbert | AIF
Chlef Executive | ACCREDITED INVESTMENT FIDUCIARY

cc Equality Network Foundation

Improving the Performance of Public Companies™
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RICHARDS
[AYTON&
FINGER

Atfomeys at Law

Tanpary.7, 2013

“Mingan Sfanley
1585 Broadway

New. York; New York 10036
Re;

Ladies-and Genflemen:

We have acted as special Delaware counsel to Morghn ‘Stanley, a Delaware
corporation (the “Company”), in comnection with a2 stockholder proposal (the “Proposal™) on
beha]f of Equality Network Foundation (the “Proponent™), dated DecemberG 2012, for the 2013.

annual meeting of stockhelders of the Company (the “Annual Meeting™). In this connection, yoir
have requested our opinion.as to certain matters under the laws of the State of Delaware.

For the putpose of rendering ouf opinion as expresséd herein, we have been
furnished with and have reviewed the following documents: (i) the Amended and Restated
Certificate of Incorporation of the Comipany as filed with the Secretary of State of the State of
Delaware (the “Secretary of State”) on April 9, 2008, as amended by the Certificates of
Designation of the Company as filed with the Secretary of Stat¢ on Qctober 10, 2008, October
13, 2008 and October 28, 2008, respectively, the Certificates of Elimination'of the Company as.
filed. with the Secrefa:y of ‘State on June 23, 2009 and July 20, 2011, and the Certificate of
Merger as filed with the- Secrewry of State on December 29, 2011 (colléctively, the “Certificate
of Incorporatxon % (ii) the Bylaws of the Company; amended and restated on March9; 2010 (the
“Bylaws™); and (iii) the Proposal.

With respect to the foregoing documents, we have assumed: (i).the avthenticity of
all documents submitted to us as originals; (ii) the. conformity to authentic originals of all
documenits submittéd to us as copies; (iii) the genuineness ofall signatures and the legal capacity
of natural persons; and (iv) that the foreégoing documents, in the forms thereof submitted to us for
our review, have not been and will not be altered or amended in any respect material to our
opinion as expressed herein. We have not reviewed any dociiment pther than the documents
listed above for purposes of rendering this oplmon and we assume that there exists ng provision
of . any -such other document that bears upon or is inconsistent with. qur opinion. as expressed
herein, In addition, we have conducted no independent factual investigation of 6ur own but
rather have relied solely on the foregoing documents, the statements ant ‘information set. forth

mnen
One Rodney Square @ 920 North King Street 8 Wilmingtom, DE 19801 @ Phone: 302-651-7700 @ Fax: 302-651-7701
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‘Morgan Stanley
January 7, 2013
Page2

thetein and the additional factual matterstecited or assumed herein, all of which we assume to be
trug; complete and accurate iri all material respects.

THE PROPOSAL
The Proposal states the following:

RESOLVED: Shareholders of Morgan Stanley (or “Company”)
hereby ask the Board of Directors to amend the Company’s
governing documents to provide that all matters presented to
shareholders shall be decided by a simple majority of the shares
voted FOR and AGAINST an item (or, “withiheld” in the case of
bodrd elections). This policy shall apply to all matters unless
sharcholders have expressly approved a higher threshold for
specific types of items.

We have been advised that the Company is considering excluding the Proposal
fram the Company’s proxy statement for the Annual Meeting under, among-other reasons, Rules
14a-8(i)(1), 14a-8(i)2) and 14a-8(1)(6) promulgated under the Securities Exchange Act of 1934,
as amended. Rule 14a-8(1)(1) provides that a registrant may omit a stockholder proposal “[iJf the
proposal is not a proper subject for action by shareholders under the laws of the jurisdiction of
the company’s organization.” Rule 14a-8(i)(2) provides that a registrant may omit a proposal
from its proxy statement when “the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject.” Rule 14a-8(i)(6) allows a
proposal to be omitted if “the company would lack the power or authority to implement the
proposal.” In this connection, you have requested our opinion as to whether, under Delaware
law, (i) the Proposal is a proper subject for action by the Company’s stockholders, (i) the
implementation of the Proposal, if adopted by the Company’s stockholders, would violate
Delaware law, and (iii) the Company has the power and authority to implement the Proposal:

For the reasons set forth below, the Proposal, in our opinion, (i) would violate
Delaware law if implemented; (ii) is beyond the power and authority of the Company to
implement, and (iii) is not a proper subject for stockholder action under Delaware law.

DISCUSSION

I The Proposal would violate Delaware law if implemented.

The Company i$ a Delaware corporation governed by the General Corporation
Law .of the State of Delaware (the “General Corporation Law”). The Staff of the Division of
Corporation Finance (the “Staff”) has previously permitted the exclusion of stockholder
proposals, like the Proposal, that, if implemented, would require a Delaware corporation to
mandats a stockholder voting standard for corporate action that is lower than the standard

RLF1 7706760v.3
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required by the General Corporation Law based on the proposal violating Delaware law.! Tn
addition, the Staff also recenitly permitted exclusion of a stockholder proposal submitted by the
Proponent’s representative to an Ohio corporation that was identical to the Proposal on the
grounds that it required implementation of a véting standard that would violate similar statutory
voting standards under Ohio corporate law.? For the very same reasons, the Proposal submitted
to-the Company by the Proponent would violate Delaware law. Specifically, the Proposal would
require the Company’s Board of Directors (the “Board”) to seek an amendment to-the Certificate
of Incarparation and/or Bylaws that, if implemented, would violate Delaware law in that it would
pusport to enable stockholdets to authorize the taking of ceitain corporate actions by the vote afa
simple majority of the votes cast FOR and AGAINST the action, rather than the minimumn vote
required by the General Corporation Law to authorize such actions.

| Although stockholders could in some instances authorize the taking of corporate
action by a simple majority of the votes cast on the matter,? there are a number of actions that,
under the General Corporation Law, mandate approval by stockholdets representing a majority
or more of the outstanding shares entitled to vote on the matter. For example, the General
Corporation Law provides that: (i) conversion of a. corporation to a limited liability company,
statutory trust, business trust or association, real estate investment frust, common-law trust or
partnership (limited or general) must be g})prove_d by all outstanding shares of stock of the
corporation, whetliér voting or nonvoting;” (ii) any transfer or domestication of a Delaware
corporation to a foreign jurisdiction must be approved by all outstanding shares of stock of the
corporstion, whether voting or nonvoting;’® ‘(fif) a proposal to dissolve the corporation, if not
previously ‘approved by the board, must be authorized by the written consent of all of the
stockholders entitled to vote thereon;® and (iv) any election by an existing stock carporation to be
treated as a “close corporation™ must be approved by “at least 2/3 of the shares of each class of

! See AT&T Inic. (Feb. 12, 2010) (permitting exclusion of stockholder proposal under
Rule 14a-8(i)(2) where proposal sought implementation of voting standard for stockholder action
by wWritten consent that was less than would be required under the General Corporation Law for
certain actions); Bank of America Corporation (Jan. 13, 2010) (same); Pfizer Inc. (Dec. 21,
2009) (game); Kim_bérIy-Clark Corporation (Dec. 18, 2009) (same).

See The J M. Smucker Company (June 22, 2012) (permitting exclusion because certain
provisions .of the Ohio Revised Code require a greater stockholder vofing standard than the
standard set forth in the proposal for taking certain corporate actions).

3 For example, Section 216 of the General Corporation Law permits a Delaware
corporation to specify in its certificate of incorporation or bylaws the stockholder vote necessary
for the transaction of business at any meeting of stockholders, which could be set at a simple
majority of the votes cast on the matter. However, Section 216 also provides that-a corporation’s
authority to specify such a voting standard is expressly subject to the stockholder vote required
by the General Corporation Law for a specified action. See 8 Del. C. § 216.

4 Id. -§ 266(b).

3 Id. §390(b).

6 1d.-§ 275(c).
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stack -of the corporation which are outstandmg:” In addition to the foregaing, the General
Comomtlon Law requires & number of corporate actions be adopted or approved by the
affirmative vote of a majority of the outstandmg stock entitled to vote thereon, such as: (i) the
remaval of .a director without cause;® (ii) an amendment to a eorporatlons certificate of
mcorporation aftér the corporation has received payment for its stack;’ (m) an agreement of
merger; (iv) the sale of all or substantially all of the: corpotatlon s assets;' and (v)a proposal o
dissolve the corporation, if previously appraved by the board."?

Contrary to the request set forth in the Proposal; the Board could not take such
steps as would be necessary “to provide that all matters presented to shareholders shall be
decided by a: simple majority of the shares voted FOR and AGAINST an item” with respect to
any of the matters set forth above hecause, under the General Corporation Law, these corporate
actions require the vote of stockholders representing more than a simple majority of the votes
cast. The General Corporation Law does not permit a corporation to specify a lower voting
standard with respect to the corporate actions for which a stockholder vote is specified.
Sp&mﬁcally, Section 102(b)(4) of the General Corporanon Law penmts a Delaware corporation
to include ‘in its certificate of incorporation provisions that mm‘ease the requisite vote of
stockholders otherwise required under the General Corporation Law.'® That subsection provides
that “the certificate of incorporation may . . , contain . . . [pJrovisions requiring for any corporate
action, the vote of a larger portion of the stock . than is required by [the General Corporation
Law].”'* While Section 102(b)(4) permits cemﬁcate of incorporation provisions to require a
~,gre‘ater vote of stockholders than is otherwise required by the General Corporation Law, that
subsection does not (nor does any other section of the General Corporation Law) authorize a

d § 344; see also id.-§ 203(a)(3) (requiring a businéss combination to be apptoved “by
the affirmative vote of at least 66 2/3% of the outstanding voting stock which is not owned by
the interested stockholder”).

¥ Id § 141(k). Section 141(k) expressly provides that “[a]ny director or the entire board
of directors may be removed; with or without cause, by the holders of :a majority of the shares
then entitled to vote at an election of directors.” In addition, Section 141(K) further provides that
“[wlhenever the holders of any class or series are entitled to elect 1 or more directors by the
certificate of incorporation, this subsection shall apply, in respect to'the removal withont cause of
a difector or directors so elected, to the vote of the holders of the outstanding shares of that class
or series and not to the vote of the ontstanding shares as a whole.”

S Id § 242(b)(1) (requiring “a majority of the outstanding stock entitled to vote thereon™)..

¥ 1d. § 251(c) (requiring “a majority of the outstanding stock of the corporation entitled
to vote thereon™).

Y § 271(a) (requiring “a majority of the outstanding stock of the corporation entitled
to vote thereOn”)

12 14, § 275(b) (requiring “a majority of the outstanding stock of the corporation entitled
to vote thereon™).

o Id. § 102(b)(4).

“1d
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corporatior to provide for a lesser vote of stockholders than is-otherwise required by the General
Corporation Law. Any such provision speclfymg a lesser vote than the minimum-vote required
by the Geneml Corporation Law would; in our view, be invalid and unenforceable urder
Delaware law.®

Moreover, under Delaware, law, actions that mandate approval by stockholders
representing a majority or more of the outstanding shares entitled to vote on the iatter; require
that abstentions, broker non-votes and shares gbsenf from the meeting. of stockholders must be
counted 45 votes againist the action. Because the Proposal would treat abstentions, broker non-
votes and shares absent from the meeting of stockholders as having no effect on the outcome of
the votés on such actions, the Proposal violates Delaware law.

The Proposal would also violate Delaware Iaw in that it would purport to enable
stockholders to amend the Certificate of Incorporation even in those cases where the General
Corporation Law expressly requires the separate vote of the holders of a specific ¢class or series
of stock. Under the Certificate of Incorporation, the Company has authorized twa classes of
capiral stock: Common Stock and. Preferred Stock.'® Indeed, pursuant to the Certificate of
Incorporation, the Company has designated several series of Preferred Stock.'” The holders of
the Company’s outstanding Common Stock and Preferred Stock, therefore, aré entitled to the
separate class voting rights applicable under Section 242(b)(2) of the General Corporation Law.
That subsection provides, in relevant part, as follows:

The holders of the outstanding shares of a class shall be entitled to
vote as a class upon a proposed amendment, whether or not
entitled to vote thereon by the certificate of incorporation, if the
amendment would increase or decrease the aggregate number of
authorized shares of such class, increase oi decrease the par value
of the shares of such class, or alter or change the powers,
preferences, or specxal rights of the shares of such class so as to
affect them adversely.'®

The Proposal, if implemented, would purport to enable stockholders to act by a simple majority
of the votes cast to approve any action, including an amendment to the Certificate of
Inéorporation that would, for example, alter the powers, preferences or special rights of the
Preféerred Stack or Common Stock so asto affect them adversely, without regard for the separate
class vote required by Section 242(b)(2). To the extent the Proposal purports to eliminate this
statutorily-required vote, it would, in our view, also violate the General Corporation Law.

13 See, e.g., Telvest, Inc. v. Olson, 1979 WL 1759, at *1 (Del. Ch, Mar. 8, 1979) (referring
to DGCL vote thresholds as “minimum requirements™).
See Morgan Stanley, Current Report (Form 8-K), Bx. 3.1 (Apr. 10, 2008).
"7 See Morgan Stanley, Annual Report (Form 10-K) (Feb. 27, 2012).
18 8 Del. C. § 242(b)(2).
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I.  The Proposal is beyond the power and authority of the Company to
impleinent.

As set forth in Section 1 above, the Proposal, if implemented, would violate
Delaware law. Therefcre, in our view, the Company lacks the power and authority to implement
the Proposal. Indeed, the Staff has repeatedly recognized that companies do fiot have the power
and authority to implement proposals that violate state law.'?

III.  The Proposal is niot a proper matter for stockholder action under Delaware
law.

As set forth in Sections I and II above, the Proposal, if implemented, would
violate Delaware law and the Company lacks the power and authority to implement the Proposal,
Accordingly, the Proposal, in our view, is an improper subject for stockholder action under
Delaware law.

CONCLUSION

Based upon and subject to the foregoing and subject to the limitations stated
herein, it is our opinion that the Proposal, if implemented, would violate Delaware law, that the
Company lacks the power and authority to implement the Proposal and that the Proposal is not a
proper subject for action by the stockbolders of the Company under Delaware law.

‘The foregoing opinion is limited to the laws of the State of Delaware. We have
not considered and express no opinion on the laws of any other state or jurisdiction, including
federal laws regulating securities or any other federal laws, or the niles-and regulations-of stock
exchanges or of any other regulatory body.

The foregoing opinion is rendered solely for your benefit in connection with the
matters addressed herein. We understand that you may furnish a copy ¢ of ﬂ]lS opinion letter to the
Securities and Exchange Commission and to the Proponent in connection with the matters
addressed herein, and ‘we consent to your doing so. Except as stated in this paragraph, this
opinion letter may not-be furnished or quoted to, nor may the foregoing opinion be relied upon
by, any othier person or entity for any purpose without our prior written consent.

Very truly yours,

W‘Q/%&i vEou £ 4.

WH/NS

19 See, e.g., Schering-Plough Corp. (Mar. 27, 2008); Bank of America Corp. (Feb. 26,
2008); Xerox Corp. (Feb. 23, 2004); Burlington Resources Inc. (Feb. 7, 2003).
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