UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

March 5, 2013

X. Lane Folsom
Locke Lord LLP
lfolsom@lockelord.com
Re:

PMC Commercial Trust

Dear Mr. Folsom:
This is in regard to your letter dated March 4, 2013 concerning the shareholder
proposal submitted by Adam Goldstein for inclusion in PMC Commercial's proxy
materials for its upcoming annual meeting of security holders. Your letter indicates that
the proponent has withdrawn the proposal and that PMC Commercial therefore
withdraws its February 1, 2013 request for a no-action letter from the Division. Because
the matter is now moot, we will have no further comment.
Copies of all of the correspondence related to this matter will be made available
on our website at htq?://www.sec.gov/divisions/cor:pfmlcf-noaction/14a-8.shtml. For
your reference, a brief discussion of the Division's informal procedures regarding
shareholder proposals is also available at the same website address.
Sincerely,
Matt S. McNair
Special Counsel

cc:

Adam Goldstein
*** FISMA & OMB Memorandum M-07-16 ***
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March 4, 2013

VIA EMAIL
shareholderproposals@sec.gov
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re:

PMC Commercial Trust-Withdrawal of No-Action Request With Respect to Shareholder
Proposal Submitted by Adam Goldstein

Ladies and Gentlemen:
On February 1, 2013, we submitted a no-action request to the Staff of the Division of
Corporation Finance (the "Staff') on behalf of PMC Commercial Trust (the "Company")
requesting that the Staff concur with the Company's view that, for the reasons stated in the
request, the shareholder proposal (the "Proposal") submitted by Adam Goldstein (the
"Proponenr} may be omitted from the Company's proxy materials for its 2013 Annual Meeting
of Shareholders.
On February 28, 2013, the Proponent notified the Company the that he withdraws the
Proposal. Based on the withdrawal of the Proposal by the Proponent, the Company hereby
withdraws its no-action request. A copy of this letter is being provided to the Proponent. A copy
of the Proponent's notice of withdrawal is attached to this letter as Exhibit A.
If we can be of any further assistance in this matter, please do not hesitate to call me at
(214) 740-8723.
Very truly yours,

Enclosures
cc:

Mr. Jan F. Salit
Mr. Adam Goldstein
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Lane
From:

Sent:

To:
Cc
Subject:

*** FISMA & OMB Memorandum M-07-16 ***
Adam Goldstein
Friday, March 01, 2013 4:04 PM
j.salit@pmctrustcom
Folsom, Lane; b.berlin@pmctrustcom
Re: PMC Commercial Trust 2013 Annual Meeting·-Omission of Shareholder
Proposal Submitted by Adam Goldstein

Jan,
I've decided to withdraw my proxy access shareholder proposal for 2013, so this no-action request to the SEC is no
longer unnecessary. Please let this email serve as my official decision to withdraw the proposal.
Sincerely,
Adam Goldstein
PMC Commercial Shareholder

From: aFolsom, lane" <lfolsom®lgckelord.com>
To:
*** FISMA & OMB Memorandum M-07-16 ***
Cc: "i.sallt@pmctrust.com" <j.salit@pmctrustcom>
Sent: Friday, February 1, 2013 4:56 PM
Subject: PMC Commercial Trust 2013 Annual Meeting-Omission of Shareholder Proposal Submitted by Adam
Goldstein

From: Folsom, Lane
sent: Friday, February 01, 2013 3:27PM
To: 'shareholderproposals@sec.gov'
ec t,salft@prnctrust.com

SUbject: PMC Commercial Trust 2013 Annual Meeting-omission of Shareholder Proposal SUbmitted by Adam
Gofdsteln

Ladies and Gentlemen:
Pursuant to Section C of Staff Legal Bulletin No. 140 (November 7, 2008), we are emailing the attached
request that the Staff of the Division of Corporation Finance of the Securities Exchange Commission concur
with our view that PMC Commercial Trust (the "Company") may omit the shareholder proposal submitted
by Adam Goldstein from the proxy materials to be distributed by the Company in connection with its 2013
annual meeting of shareholders.
If the Staff has any questions or requires any additional infonnation, please contact me at the number listed
below.
Very truly yours,

X. Lane Folsom
Partner
Locke lord LLP
2200 Ross Avenue
Suite2200
Dallas, Texas 75201

T: 214.740.8723
F: 214.740.8800
lfolsom@lockelord.com

www.lockelord.com

Atlanta, Austin. Chicago, Dallas. Hong Kong. Houston, London,
Los Angeles. New Orleans, New York, Sacramento. San Francisco. Washington DC

Locke
Lord'"
Attorneys & Counselors

2200 Ross Avenue Swte 2200
Dnllas TX 75201
TP-Iephone 214 740-8000
Fa~ 211\-7 40-8800
wv.w lockclord com
X Lane Folsom
Dtrect Teluohone 214 740-8723
Otrec; Fa< 214-?!ib-872~
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February 1, 2013
VIA EMAIL
shareholderproposals@sec.gov
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, NE
Washington , DC 20549
Re:

PMC Commercial Trust
Shareholder Proposal Submitted by Adam Goldstein
Securities Exchange Act of 1934-Rule 14a-8

Ladies and Gentlemen:
This letter is to inform you that our client, PMC Commercial Trust (the "Company"), intends to
omit from its proxy statement and form of proxy for its 2013 Annual Meeting of Shareholders
(collectively, the "Proxy Materials") a shareholder proposal (the "Proposal") received from Adam
Goldstein (the "Proponent"). The Company received the Proposal on December 26, 2012,
accompanied by an email transmission from the Proponent. A copy of the Proposal and the
related correspondence with the Proponent are attached to this letter as Exhibit A.
Pursuant to Rule 14a-80), we have:
•

filed this letter with the Securities and Exchange Commission (the "Commission") no
later than eighty (80) calendar days before the Company intends to file its definitive
Proxy Materials with the Commission; and

•

concurrently sent a copy of this correspondence to the Proponent.

Rule 14a-8(1) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB 14D") provide that
shareholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance
(the "Staff'). Accordingly, we are taking this opportunity to inform the Proponent that if the
Proponent elects to submit additional correspondence to the Commission or the Staff with
respect to the Proposal , a copy of that correspondence should be furnished concurrently to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.
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THE PROPOSAL

The Proposal states:
Resolved: The shareholders of PMC Commercial Trust ("PMC") ask the board of
trust managers (the "Board") to adopt, and present for shareholder approval, a
"proxy access" bylaw. Such a bylaw shall require PMC to include in proxy
materials prepared for a shareholder meeting at which directors are to be elected
the name, Disclosure and Statement (as defined herein) of any person nominated
for election to the board by a shareholder or group (the "Nominator") that meets
the criteria established below. PMC shall allow shareholders to vote on such
nominee on PMC's proxy card. Each Nominator may designate nominees
representing up to one third of directors then serving. The number of
shareholder-nominated candidates appearing in proxy materials shall not exceed
one third of the number of directors then serving. This bylaw, which shall
supplement existing rights under PMC's bylaws, should provide that a Nominator
must:
(a) have beneficially owned 3% or more of PMC's outstanding common stock
continuously for at least one year before the nomination is submitted;
(b) give PMC written notice within the time period identified in PMC's bylaws of
the information required by the bylaws and any rules of the Securities and
Exchange Commission about (i) the nominee, including consent to being named
in the proxy materials and to serving as a director if elected; and (ii) the
Nominator, including proof it owns the required shares (the "Disclosure"); and
(c) certify that (i) it will assume liability stemming from any legal or regulatory
violation arising out of the Nominator's communications with PMC's shareholders,
including the Disclosure and Statement; (ii) it will comply with all applicable laws
and regulations if it uses soliciting material other than PMC's proxy materials; and
(c) to the best of its knowledge, the required shares were
acquired in the ordinary course of business and not to change or influence control
at PMC.
The Nominator may submit with the Disclosure a statement not exceeding 500
words in support of each nominee's candidacy (the "Statement"). The board shall
adopt procedures for promptly resolving disputes over whether notice of a
nomination was timely, whether the Disclosure and Statement satisfy the bylaw
and any applicable federal regulations, and the priority to be given to multiple
nominations exceeding the one-third limit.
BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may properly
be excluded from the Proxy Materials pursuant to Rule 14a-8(i)(3) because the Proposal is
impermissibly vague and indefinite so as to be inherently misleading. Neither a shareholder
voting on the Proposal, nor the Company in implementing the Proposal, would be able to
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determine with any reasonable certainty exactly what actions or measures the Proposal
requires.
ANALYSIS
The Proposal May Be Excluded Under Rule 14a-8(1)(3) Because the Proposal Is
Impermissibly Vague and Indefinite So As To Be Inherently Misleading.

A.

Background

Rule 14a-8(i)(3) permits a company to exclude a shareholder proposal and supporting
statement if either is contrary to the Commission's proxy rules, including Rule 14a-9, which
prohibits the making of false or misleading statements in proxy materials. In Staff Legal Bulletin
No. 14B (Sep. 15, 2004) ("SLB 148"), the Staff indicated that a proposal is misleading, and
therefore excludable under Rule 14a-8(i)(3), if "the resolution contained in the proposal is so
inherently vague or indefinite that neither the stockholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to determine with any
reasonable certainty exactl~ what actions or measures the proposal requires." See also Dyer v.
SEC, 287 F.2d 773, 781 (8 Cir. 1961) ("[l]t appears to us that the proposal, as drafted and
submitted to the company, is so vague and indefinite as to make it impossible for either the
board of directors or the stockholders at large to comprehend precisely what the proposal would
entail").
In particular, the Staff has concurred that shareholder proposals regarding the process and
criteria for the nomination and election of directors may be excluded under Rule 14a-8(i)(3)
when important aspects of the process or criteria are not clearly described. See Norfolk
Southern Corp. (avail. Feb 13, 2002) (concurring with the exclusion of proposal pertaining to
specific director qualifications because "the proposal includes criteria toward that object that are
vague and indefinite"); Dow Jones & Co. (avail. Mar 9, 2000) (concurring with the exclusion of
proposal requesting adoption of novel process for electing directors as "vague and indefinite"
under Rule 14a-8(i)(3)).
The Staff has concurred on numerous occasions that a shareholder proposal was sufficiently
misleading for purposes of Rule 14a-8(i)(3) so as to justify its exclusion where a company and
its shareholders might interpret the proposal differently, such that "any action ultimately taken by
the [c]ompany upon implementation could be significantly different from the actions envisioned
by shareholders voting on the proposal." Fuqua Industries (avail. Mar. 12, 1991}. See also
Puget Energy, Inc. (avail. Mar, 7, 2002) (concurring with the exclusion of proposal requesting
that the company's board of directors take the necessary steps to implement a policy of
"improved corporate governance" without adequately explaining what that policy would entail};
Hershey Foods Corp. (avail. Dec. 27, 1988} (concurring with the exclusion of proposal because
"neither the shareholders voting on the proposal, nor the [c]ompany, would be able to determine
with any reasonable certainty what measures the [c]ompany would take in the event the
proposal was approved"}.
In addition, the Staff has frequently concurred with the exclusion of a shareholder proposal
where the proposal contains ambiguities and, consequently, results in the proposal being so
vague or indefinite that it is inherently misleading and subject to multiple interpretations. A
proposal may be considered vague and misleading where it fails to address essential aspects of
its implementation. Specifically, where a proposal contained internal inconsistencies, failed to
define key terms or otherwise failed to provide guidance on the implementation of the proposal,
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the Staff has concurred with the exclusion of the proposal. See, e.g., The Boeing Company
(avail. March 2, 2011) (allowing for the exclusion of a proposal requesting, among other things,
that senior executives relinquish certain "executive pay rights" because the proposal did not
sufficiently explain the meaning of the phrase, making the proposal vague and indefinite);
General Electric Company (avail. Feb. 10, 2011) (allowing the exclusion of proposal under Rule
14a-8(i)(3) as vague and indefinite, and noting that the proposal did not sufficiently explain the
"meaning of "executive pay rights and that, as a result, neither the company nor the
stockholders would be able to determine with any reasonable certainty what actions or
measures the proposal requires); See also, Wendy's lntemationallnc. (avail. Feb. 24, 2006)
(permitting exclusion of a proposal where the term "accelerating development" was found to be
vague); Peoples Energy Corporation (avail. Nov. 2~. 2004) (permitting exclusion of a proposal
where the term "reckless neglect" was found to be vague); Exxon Corporation (avail. Jan. 29,
1992) (permitting exclusion of a proposal regarding board member criteria because undefined
terms were subject to differing interpretations), and Fuqua Industries, Inc. (avail. March 12,
1991) (allowing for exclusion of proposal and noting that the "meaning and application of terms
and conditions ... in the proposal would have to be made without guidance from the proposal
and would be subject to differing interpretations").
Under these standards, the Proposal is so vague and indefinite as to be misleading and
therefore is excludable under Rule 14a-8(i)(3) for the reasons discussed below.

B.

Analysis

The Proposal contains vague, indefinite and undefined terms that are subject to differing
interpretations and fails to address important aspects of the process and criteria for
implementing the provisions of the Proposal. Thus, as discussed below, because critical
aspects of the process that the Proposal seeks to establish are not clearly addressed or
defined, the Proposal is subject to differing interpretations resulting in the Company being
unable to determine what actions are required to implement the Proposal and shareholders
being uncertain of the effect of the Proposal. The Company believes that if the Proposal is not
excluded pursuant to this request, a shareholder voting on this matter will not know what he or
she is voting for because it is not clear how the Company, or the courts if the matter is ever
adjudicated, will ultimately interpret and implement the Proposal.
1. The Proposal is false and misleading in violation of Rule 14a-9.
Clause (a) of the Proposal is vague and indefinite because it is subject to differing
interpretations, so that neither shareholders in voting on the proposal nor the Company in
attempting to implement the Proposal would know what the Proposal requires. In describing
which shareholders would be eligible to nominate directors, the Proposal provides that a
shareholder or group (the "Nominator") must "have beneficially owned 3% or more of PMC's
outstanding common stock continuously for at least one year before the nomination is
submitted". The Company is a Texas real estate investment trust and as such does not issue
common stock or have directors. Instead it issues shares of beneficial interest and has a board
of trust managers. Asking the Company's shareholders to vote on a Proposal that requires that
shareholders must have owned 3% or more of a Company security that does not exist in order
to be eligible to nominate the Company's "directors" as opposed to trust managers is on its face
false and misleading in violation of Rule 14a-9.
Further, Clause (a) of the Proposal requires that the Nominator must have owned the common
stock continuously for at least one year before t.he nomination is submitted. Notwithstanding the
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fact that the Company has not issued any shares of common stock, the ownership requirement
contained in Clause (a) is vague and subject to multiple interpretations for other reasons. The
Proposal states that the Nominator must have owned the common stock continuously for at
least a year before the nomination is submitted. However, it is unclear whether the Nominator is
required to own any or all of such common stock on the date that the nomination is submitted.
Further, the Proposal does not require that the Nominator represent or undertake to hold the
common stock through the date of the shareholder meeting at which the directors will be
elected. The ownership requirement is therefore vague and subject to differing interpretations
with respect to the eligibility of shareholders to nominate directors. Further, the Proponent did
not submit a supporting statement that would clarify the intent of the Proposal. Accordingly, it
would not be clear to shareholders voting on the Proposal or the Company trying to implement
the Proposal what the Proposal requires to satisfy the ownership requirement.
The Staff has agreed on numerous occasions that a proposal may be excluded if it is subject to
differing interpretations, so that neither the company nor the shareholders can know what
measures will be taken if the proposal is approved. In International Business Machines Corp.
(avail. Jan. 10, 2003), the Staff concurred with the exclusion of a proposal that uthere be two
nominees for each new member or the company's board of directors because it was unclear
how shareholders or the company would determine the meaning of "new member." In Bank
Mutual Corp. (avail. Jan. 11, 2005), the Staff concurred with the exclusion of a proposal that "a
mandatory retirement age be established for all directors upon attaining the age of 72 years"
because the proposal could be interpreted to require either that all directors retire at the age of
72 years or that a mandatory retirement age be determined when a director attained the age of
72 years. See also Bristol-Myers Squibb Co. (Rossi) (avail. Feb. 19, 2009) (permitting exclusion
of proposal because of ambiguous drafting); Prudential Financial, Inc. (avail. Feb. 16, 2007)
(permitting exclusion of proposal that could be interpreted one way if read literally and another
way if read together with the supporting statement); Capital One Financial Corp, (avail. Feb. 7,
2003) (permitting exclusion of proposal where company argued that reference to a key aspect of
the proposal was subject to multiple reasonable interpretations); Philadelphia Electric Co. (avail.
Jul. 30, 1992) (permitting exclusion of proposal because of ambiguous drafting).
A critical aspect of the Proposal (required ownership of common stock) is false and misleading
in violation of Rule 14a-9. Further, the time of required ownership is subject to several
reasonable interpretations, and the application of one interpretation as opposed to another
would affect the eligibility of the Company's shareholders to avail themselves of the
mechanisms set forth in the Proposal, which amply supports the Company's conclusion that
shareholders cannot be expected adequately to evaluate "exactly what actions ... the proposal
requires." Therefore, the Proposal may be excluded from the Company's Proxy Materials
pursuant to Rule 14a-8(i)(3).
2. The Proposal relies on external standards for determining the satisfaction of certain
eligibility requirements but fails to describe the standards.
The Proposal states in Clause (b) that the Company must include in its proxy materials
nominees representing up to one third of directors then serving submitted by any shareholder or
group (the "Nominator") that gives the Company "written notice within the time period identified
in PMC's bylaws of the information required by the bylaws and any rules of the Securities and
Exchange Commission about (i) the nominee, including consent to being named in the proxy
materials and to serving as a director if elected; and (ii) the Nominator, including proof it owns
the required shares (the "Disclosure")." This language is vague and indefinite in that it refers
generally to a time period identified in the Company's bylaws and information that is required by
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the bylaws and any rules of the Commission. The Proposal therefore relies upon external
standards (the Company's bylaws and rules of the Commission) to implement a fundamental
aspect of the Proposal (criteria that must be satisfied in order to nominate a director). However,
the Proposal does not specify the time period identified in the bylaws or the information required
by the bylaws or otherwise describe the substantive provisions of the standards that the
Proposal references. In the absence of an explanation setting forth the specific criteria that
shareholders would need to satisfy to be eligible to nominate directors under the standards
dictated by the Proposal, shareholders would be unable to understand the effect of
implementing the Proposal or to have any idea what criteria shareholders would need to satisfy
in order to be eligible to include nominees in the Company's proxy materials.
The Staff has regularly concurred with the exclusion of shareholder proposals that rely on an
external standard for a central element of the proposal when the proposal and supporting
statement failed to describe sufficiently the substantive provisions of the external standard. For
example, in Chiquita Brands International, Inc. (avail. March 7, 2012), the Staff concurred with
the exclusion of a proposal that required the company's proxy to include the director nominees
of shareholders who satisfy the "SEC Rule 14a-8(b) eligibility requirements." The Staff agreed
with the company's argument that the specific shareholder eligibility requirements were a central
aspect of the proposal and that the reference to SEC Rule 14a-8(b) eligibility requirements did
not provide sufficient clarity for the shareholders to determine the requirements based on the
language of the proposal. See a/so Sprint Nextel Corporation (avail. March 7, 2012) (concurring
with the exclusion of a proposal requiring that shareholders who satisfy the "SEC Rule 14a-8(b)
eligibility requirements" be permitted to nominate directors where the proposal failed to
adequately clarify the substance of such requirements in the body of the proposal). Further, in
Exxon Mobil Corp. (avail. Mar. 21, 2011 ), the Staff permitted the exclusion of a proposal that
requested a report using "guidelines from the Global Reporting Initiative" without adequately
describing those guidelines. In Boeing Co. (avail. Feb, 5, 201 0), the Staff permitted the
exclusion of a proposal that requested formation of a board committee that would "follow the
Universal Declaration of Human Rights" without adequately describing the substantive
provisions of that standard. See a/so AT&T Inc. (avail. Feb. 16, 201 0) (permitting exclusion of
proposal seeking a report on "[p]ayments ... used for grassroots lobbying communications as
defined in 26 CFR § 56.4911-2" where no explanation was given as to how the referenced rule
defined the term); Boeing Co. (avail. Feb 10, 2004) (permitting exclusion of proposal requesting
a bylaw requiring the chairman of the company's board of directors to be an independent
director "according to the 2003 Council of Institutional Investors definition" because it "fail[ed] to
disclose to shareholders the definition of 'independent director' that it [sought] to have included
in the bylaws"); Johnson & Johnson (avail. Feb. 7, 2003) (permitting exclusion of proposal
requesting a report concerning the "Glass Ceiling Commission's" business recommendations
without describing the recommendations); Occidental Petroleum Corp. (avail. Mar. 8, 2002)
(permitting exclusion of proposal requesting implementation of policy "consistent with" the
"Voluntary Principles on Security and Human Rights"); Kohl's Corp. (avail. Mar. 13, 2001)
(permitting exclusion of proposal requesting implementation of the "SABOOO Social
Accountability Standards" from the Council of Economic Priorities).
The Staff's view that unexplained references to statutes and rules do not adequately apprise
shareholders of information they need in order to make informed decisions applies equally to
the Proposal. Specific eligibility requirements are a central aspect of the Proposal and vague
and general references to the Company's bylaws and "any rules of the Securities and
Exchanges Commission" do not provide sufficient clarity for the shareholders to determine the
requirements based on the language of the Proposal. The failure of the Proposal to explain the
substantive terms of the eligibility requirements under the Company's bylaws and the
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Commission's rules therefore renders the Proposal vague and indefinite and misleading in
violation of Rule 14a-9. Accordingly, the Proposal may be excluded from the Company's Proxy
Materials pursuant to Rule 14a-8(i)(3).
3. The Proposal fails to address important aspects regarding the process and criteria
for implementing provisions of the Proposal and includes ambiguities such that
provisions of the Proposal are subject to differing interpretations.
Critical aspects of the process that the Proposal seeks to establish are not clearly addressed,
resulting in the Proposal being subject to differing interpretations and making it impossible to
ascertain what the Proposal requires.
For example, Clause (b) of the Proposal requires the Nominator to provide information "required
by the bylaws and any rules of the Securities and Exchange Commission about ... the
Nominator, including proof it owns the required shares (the "Disclosure")". Based upon this
vague and indefinite language, a shareholder voting on the Proposal is not likely to be able to
determine what information the Proposal requires be provided. Further, the Proposal vaguely
requires the Nominator to provide "proof' it owns the "required shares." The Proposal does not
describe what a Nominator would be required to provide to establish proof of ownership of the
required shares. Further the term, "required shares" is not defined in the Proposal. The
ambiguous nature of the ownership requirement as discussed above does not help to clarify the
meaning of the "required shares." This language is so vague and indefinite that neither the
Company nor shareholders can determine the nature and scope of the actions required to
satisfy this criteria. The actions required to satisfy this ambiguous criteria will be subject to
differing interpretations. Any action ultimately taken by the Company to implement this criteria
could be significantly different than the actions envisioned by shareholders voting on the
Proposal. Accordingly, a shareholder who might support the Proposal might have a different
view of the Proposal based on the required procedures that the Company may adopt to
implement the Proposal.
Further, Clause (c) of the Proposal requires the Nominator to certify that among other things, "it
will comply with all applicable laws and regulations if it uses soliciting material other than PMC's
proxy materials." This requirement is vague and misleading in that it does not require
compliance by the Nominator with all applicable laws and regulations in connection with the
nomination and solicitation or communication with shareholders including if it uses soliciting
material other than PMC's proxy materials. The implication that compliance with law is only
required in the event that other soliciting material is used, is misleading.
Finally, the Nominator is required to certify that to the best of its knowledge, the "required
shares" were acquired in the ordinary course of business and not to "change or influence control
at PMC." However, the Proposal is unclear as to whether a shareholder would nevertheless be
eligible to nominate a director if the shareholder subsequently acquired shares in addition to the
"required shares" with the express intention of changing or influencing control at PMC. It is
unclear as to whether this possibility would be consistent with the intent of the Proposal.
Further, the reference to "change or influence control" at PMC is vague, indefinite and subject to
multiple interpretations. The Proposal seeks to restrict eligibility to nominate directors to
shareholders who did not acquire the Company's shares to "change or influence control" at the
Company, however, these key terms are ambiguous and the Proposal fails to define them. A
change in control of a company can be defined in a number of ways, including, but not limited to
any of the following: (i) a change in ownership of a majority of the outstanding shares; (ii) a
change in ownership of a stipulated percentage of outstanding shares; (iii) a change in effective
control of the company; (iv) a transfer of a substantial portion of a company's assets; (v) a
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change in the composition of the directors; and (vi) a merger or consolidation where the
company is not the surviving entity. Seeking to influence control is even more vague and
ambiguous and would be subject to a variety of reasonable interpretations. Influencing control
would encompass a much broader range of actions and would require substantially less
affirmative action on the part of the shareholder than seeking to change control. Because the
Proposal does not define "change or influence control at PMC," the language could be subject
to many different interpretations. This language is a key element of the eligibility criteria
contained in the Proposal because a shareholder that cannot make this requisite certification
will not be eligible to nominate a candidate for director. Because the language is so vague and
subject to differing interpretations, shareholders would be unable to understand the effect of
implementing the Proposal because any actions taken by the Company upon implementation
could be significantly different from the actions shareholders voting on the Proposal might
assume. Further, since neither the shareholders nor the Company would be able to determine
with reasonable certainty exactly what actions or measures the Proposal requires, the Proposal
is impermissibly vague and misleading and therefore excludable under Rule 14a-8(i)(3).
4. The Proposal contains a vague and indefinitely worded mandate that the board shall
adopt procedures for promptly resolving disputes over whether notice of a
nomination was timely. whether the Disclosure and Statement satisfy the bylaw and
any applicable federal regulations. and the prioritv to be given to multiple
nominations exceeding the one-third limit.
The final paragraph of the Proposal states that "[t]he board shall adopt procedures for promptly
resolving disputes over whether notice of a nomination was timely, whether the Disclosure and
Statement satisfy the bylaw and any applicable federal regulations, and the priority to be given
to multiple nominations exceeding the one-third limit." This mandate is vague and indefinite on
its face in that it requires the Company to take certain actions that are not adequately described
such that neither the Company nor its shareholders can determine the nature or scope of the
actions required. The Proposal's broad language could have significant implications depending
on how the language is interpreted and how the board determines to carry out the mandate.
For example, the board is charged with adopting procedures for resolving disputes over whether
the Disclosure and Statement satisfy the bylaw and "any applicable federal regulations." The
reference to "applicable federal regulations" is impermissibly vague and indefinite.
Further, the Proposal does not provide any guidance on the implementation of the "priority"
mandate, which is extremely vague and could therefore produce a variety of different results.
For example, the board could adopt a priority procedure that would include in the proxy
materials the nominee(s) of the first eligible proposal received. Alternatively, the board could
adopt a priority procedure that would include the nominee(s) of the proposal submitted by the
Nominator holding the largest number of outstanding shares. The language may also permit the
board to adopt a policy that would permit the board to select the nominee(s) to be included in
the proxy materials and restrict the resubmission of failed candidates who received below a
specified percentage of support in the prior year. As a part of this mandate, the board may
determine that incumbent directors who were access nominees should count against the
maximum number of shareholder nominees for a number of years after their election, which
would limit the number of shareholder nominees that could be nominated in future years.
Accordingly, implementation of the Proposal could differ in very fundamental ways depending
upon how the Proposal's vague language is interpreted. Any actions taken by the Company to
implement the Proposal could be significantly different than the actions envisioned by the
shareholders voting on the Proposal.
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The Staff, in numerous no-action letters, has concurred with the exclusion of shareholder
proposals that involve vague and indefinite determinations that neither the shareholders voting
on the proposal not the company would be able to determine with certainty what measures the
company would take if the proposal was approved, such as is the case with the procedures
required to be adopted by the Company's board pursuant to the last paragraph of the Proposal
as discussed above. See Bank of America Corp. {avail. Feb. 22, 2010) (excluding a proposal
regarding the creation of a "board committee on US Economic Security"); The Ryland Group,
Inc. (avail. Jan. 19, 2005) {excluding a proposal seeking a report based on the Global Reporting
Initiative's sustainability guidelines); and Puget Energy Corp. (avail. Nov. 23, 2004) (excluding a
proposal requesting the implementation of a "policy of improved corporate governance"). All of
these previous proposals were so inherently vague and indefinite that neither the shareholders
voting on the proposal, nor the subject company in implementing the proposal (if adopted)
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal required. In addition, these proposals were misleading because any action ultimately
taken by the subject company upon implementation of the proposal could be significantly
different than the actions envisioned by the shareholders voting on the proposal. See
Philadelphia Electric Co. {avail. July 30, 1992) and NYNEX Corp. {avail. Jan. 12, 1990).
Moreover, the Staff frequently has concurred that where a shareholder proposal that mandates
specific action "may be subject to differing interpretations, " the proposal may be entirely
excluded as vague and indefinite because "neither the shareholders voting on the proposal, nor
the company, would be able to determine with any reasonable certainty what measures the
company would take in the event the proposal was approved," such as is the case with the
procedures required to be adopted by the Company's board pursuant to the final paragraph of
the Proposal as discussed above. In addition, the Proposal is misleading because any action
taken by the Company upon implementation of the Proposal could be significantly different from
the actions envisioned by the shareholders voting on the Proposal.
Further, the Staff historically has concurred with the exclusion of shareholder proposals
containing vague mandates. In Comshare, Inc. {avail. Aug. 23, 2000), for example, the Staff
concurred with the exclusion of a proposal setting forth the vague mandate that "the board of
directors should endeavor not to discriminate among directors based upon when or how they
were elected." There exist numerous other examples where the Staff has concurred with the
exclusion of a shareholder proposal that requires action that is so poorly defined that neither the
shareholders voting upon the proposal nor the company would be able to determine with
certainty what actions the company would be required to take if the proposal were approved.
See Cascade Financial Corp. {avail Mar. 4, 201 0) (permitting exclusion of proposal requesting
that the company refrain from making any monetary charitable donations and otherwise
eliminate all "non-essential expenditures"); Bank of America Corp. (avail. Feb. 22, 201 0)
(permitting exclusion of proposal to establish a board committee on "US Economic Security,"
where proposal did not adequately explain the scope and duties of the proposed board
committee); NSTAR (avail. Jan. 5, 2007) (permitting exclusion of proposal requesting
"standards of record keeping and financial records" as inherently vague and indefinite where the
proponent failed to define the term "financial records" or explain the nature of the proposed
"standards"); The Ryland Group, Inc. (avail. Jan. 19, 2005) (permitting exclusion of proposal
requesting a report based on the Global Reporting Initiative's sustainability guidelines); Pfizer
Inc. (avail. Feb. 18, 2003) (permitting exclusion of proposal requesting that stock options be
granted to the board and management at no less than the "highest stock price" and contain a
"buyback provision" that failed to define those terms and otherwise provided no guidance on the
structure of the buyback provision); General Electric Co. (avail, Jan. 23, 2003) (permitting
exclusion of proposal seeking "an individual cap on salaries and benefits of one million dollars
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for G .E. officers and directors" that failed to define the critical term "benefits" or otherwise
provide guidance on how benefits should be measured for purposes of implementing the
proposal) .
Consistent with Staff precedent, the Company's shareholders cannot be expected to make an
informed decision on the merits of the Proposal if they are unable "to determine with reasonable
certainty exactly what actions or measures the proposal requires." SLB 148. See a/so Boeing
Corp. (avail. Feb. 10, 2004); Capital One Financial Corp. (avail. Feb. 7, 2003) (excluding a
proposal under Rule 14a-8(i)(3) where the company argued that its shareowners "would not
know with any certainty what they are voting either for or against"). In the present case, the
Proposal sets forth a process by which shareholders may include director nominees in the
Company's proxy materials, but which is vague , indefinite and subject to multiple interpretations.
Moreover, neither the Company's shareholders nor its board of trust managers would be able to
determine with any certainty what actions the Company would be required to take to comply
with the Proposal. A shareholder who might support the Proposal under one of the possible
interpretations might view the Proposal entirely differently under an alternative interpretation as
discussed above .
CO NC LU SI ON

For the foregoing reasons , we believe the Proposal is vague and indefinite and as a result ,
impermissibly misleading in violation of Rule 14a-9. Accordingly, the Proposal is excludable
from the Company's Proxy Materials under Rule 14a-b(i)(3).
We respectfully request that the Staff concur that it will take no action if the Company excludes
the Proposal from its Proxy Materials. We would be happy to provide you with any additional
information and answer any questions that you may have regarding this subject.
If we can be of any further assistance in this matter, please do not hesitate to call me at (214)
740-8723.

Enclosures
cc:

Mr. Jan F. Salit
Mr. Adam Goldstein

Dr\L:99000U I /UOUOU:2 170700v.J
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Subject:
Attachments:

FW: Shareholder Proposal
pmc_proxy_access_proposal.docx

*** FISMA & OMB Memorandum M-07-16 ***
From: Adam Goldstein [mallto:

Sent: Wednesday, December 26, 2012 7:49AM
To: j.salit@pmctrust.com

Cc: b.berlin@pmctrust.com
Subject: Shareholder Proposal
Jan,
Please let this email and attached document serve as my electronic submission of a Shareholder Proposal for
inclusion in the PMC Commerical Trust 2013 Proxy Statement. The attached Word document contains the
proposal text. It is a "proxy access" proposal very similar to those proposed at Chesapeake Energy and
Nabors Industries, both of which passed SEC scrutiny, were supported by ISS, and were approved by the
shareholders in 2012.
Here is the information requested in company bylaw 2.13(a)(2):
Section (b):
(i) Attached
(ii) PMC Shareholders deserve the right to have their Board of Trust Manager nominees gain access to the
company's proxy statement. I believe this change will improve the alignment of interests between the Board
and the Shareholders. Although not included in this specific Proposal, I also believe the Board size should
be increased from 5 to 7, which would allow 2 out of the 7 to be shareholder nominees (since the cap on
shareholder nominees In my proposal is up to 1/3 of the board size).
Section (c):
(i) I own 41,792 common shares of PCC. These shares are held in street name at Fidelity and Interactive
Brokers.
(ii) No derivative positions.
(iii) No short interest.

(iv) No performance-related fee.

(v) No agreements with any Shareholder Related Person
(vi) I do not intend to solicit proxies.
(vii) I have not yet decided whether to appear in person or by proxy at the meeting.
(viii) No arrangements with any other persons.
(ix) My name and address is Adam Goldstein,

*** FISMA & OMB Memorandum M-07-16 ***

(x) No other required disclosures.
(xi) I do not have any known support for this proposal at this time.
Sincerely,
Adam Goldstein
PMC Commercial Trust Shareholder

Resolved: The shareholders of PMC Commercial Trust ("PMC") ask the board of directors (the "Board")
to adopt, and present for shareholder approval, a "proxy access" bylaw. Such a bylaw shall require PMC
to include in proxy materials prepared for a shareholder meeting at which directors are to be elected the
name, Disclosure and Statement (as defined herein) of any person nominated for election to the board by
a shareholder or group (the "Nominator") that meets the criteria established below. PMC shall allow
shareholders to vote on such nominee on PMC's proxy card. Each Nominator may designate nominees
representing up to one third of directors then serving. The number of shareholder-nominated candidates
appearing in proxy materials shall not exceed one third of the number of directors then serving. This
bylaw, which shall supplement existing rights under PMC's bylaws, should provide that a Nominator must:
(a) have beneficially owned 3% or more of PMC's outstanding common stock continuously for at
least one year before the nomination is submitted;
(b) give PMC written notice within the time period identified in PMC's bylaws of the information
required by the bylaws and any rules of the Securities and Exchange Commission about (i) the
nominee, including consent to being named in the proxy materials and to serving as a director if
elected; and (ii) the Nominator, including proof it owns the required shares (the "Disclosure"); and
(c) certify that (i) it will assume liability stemming from any legal or regulatory violation arising out
of the Nominator's communications with PMC's shareholders, including the Disclosure and
Statement; (ii) it will comply with all applicable laws and regulations if it uses soliciting material
other than PMC's proxy materials; and (c) to the best of its knowledge, the required shares were
acquired in the ordinary course of business and not to change or influence control at PMC.
The Nominator may submit with the Disclosure a statement not exceeding 500 words in support of each
nominee's candidacy (the "Statement"). The board shall adopt procedures for promptly resolving disputes
over whether notice of a nomination was timely, whether the Disclosure and Statement satisfy the bylaw
and any applicable federal regulations, and the priority to be given to multiple nominations exceeding the
one-third limit.

Subject:

Attachments:

FW: Shareholder Proposal
pmc_proxy_access_proposal_rev2.docx

From: Adam Goldstein [mailto
*** FISMA & OMB Memorandum M-07-16 ***
Sent: Wednesday, December 26, 2012 8:48 AM
To: j.salit@pmctrust.com
Cc: b.berlin@pmctrust.com
Subject: Fw: Shareholder Proposal
Jan,
I just realized that my original proposal used the term "board of directors", so I've attached a revised version with the
appropriate terminology, "board of trust managers".
Sincerely,
Adam Goldstein
-Forwarded MessageFrom: Adam Goldstein*** FISMA & OMB Memorandum M-07-16 ***
To: "j.salit@pmctrust.com" <i.salit@pmctrust.com>
Cc: "b.berlin@pmctrust.com" <b.berlin@pmctrust.com>
Sent: Wednesday, December 26, 2012 8:48AM
Subject: Shareholder Proposal
Jan,
Please let this email and attached document serve as my electronic submission of a Shareholder Proposal for
inclusion in the PMC Commerical Trust 2013 Proxy Statement. The attached Word document contains the proposal
text. It is a "proxy access" proposal very similar to those proposed at Chesapeake Energy and Nabors Industries,
both of which passed SEC scrutiny, were supported by ISS, and were approved by the shareholders in 2012.
Here is the information requested in company bylaw 2.13(a)(2):
Section (b):
(i) Attached
(ii) PMC Shareholders deserve the right to have their Board of Trust Manager nominees gain access to the company's
proxy statement. I believe this change will improve the alignment of interests between the Board and the
Shareholders. Although not included in this specific Proposal, I also believe the Board size should be increased from
5 to 7, which would allow 2 out of the 7 to be shareholder nominees (since the cap on shareholder nominees in my
proposal is up to 1/3 of the board size).
Section (c):
(i) 1own 41,792 common shares of PCC. These shares are held in street name at Fidelity and Interactive Brokers.
(ii) No derivative positions.
(iii) No short interest.

(iv) No performance-related fee.
(v) No agreements with any Shareholder Related Person
(vi) I do not intend to solicit proxies.
(vii) I have not yet decided whether to appear in person or by proxy at the

(ix) My name and address is Adam Goldstein,

*** FISMA & OMB Memorandum M-07-16 ***

(x) No other required disclosures.
(xi) I do not have any known support for this proposal at this time.
Sincerely,
Adam Goldstein
PMC Commercial Trust Shareholder

Resolved: The shareholders of PMC Commercial Trust ("PMC") ask the board of trust managers (the
"Board") to adopt, and present for shareholder approval, a "proxy access" bylaw. Such a bylaw shall
require PMC to include in proxy materials prepared for a shareholder meeting at which directors are to be
elected the name, Disclosure and Statement (as defined herein) of any person nominated for election to
the board by a shareholder or group (the "Nominator") that meets the criteria established below. PMC
shall allow shareholders to vote on such nominee on PMC's proxy card. Each Nominator may designate
nominees representing up to one third of directors then serving. The number of shareholder-nominated
candidates appearing in proxy materials shall not exceed one third of the number of directors then
serving. This bylaw, which shall supplement existing rights under PMC's bylaws, should provide that a
Nominator must:
(a) have beneficially owned 3% or more of PMC's outstanding common stock continuously for at
least one year before the nomination is submitted;
(b) give PMC written notice within the time period identified in PMC's bylaws of the information
required by the bylaws and any rules of the Securities and Exchange Commission about (i) the
nominee, including consent to being named in the proxy materials and to serving as a director if
elected; and (ii) the Nominator, including proof it owns the required shares (the "Disclosure"); and
(c) certify that (i) it will assume liability stemming from any legal or regulatory violation arising out
of the Nominator's communications with PMC's shareholders, including the Disclosure and
Statement; {ii) it will comply with all applicable laws and regulations if it uses soliciting material
other than PMC's proxy materials; and (c) to the best of its knowledge, the required shares were
acquired in the ordinary course of business and not to change or influence control at PMC.
The Nominator may submit with the Disclosure a statement not exceeding 500 words in support of each
nominee's candidacy (the "Statement"). The board shall adopt procedures for promptly resolving disputes
over whether notice of a nomination was timely, whether the Disclosure and Statement satisfy the bylaw
and any applicable federal regulations, and the priority to be given to multiple nominations exceeding the
one-third limit.

Subject:

Attachments:

FW: Notice of Defect
Notice of Defect 1-4-13 .pdf

From: Jan Salit [mallto:j.salit@pmctrust.com]
Sent: Friday, January 04, 2013 3:39PM
To: 'Adam Goldstein'
Cc: 'Barry Berlin'
Subject: Notice of Defect

Dear Mr. Goldstein,
The attached letter constitutes formal written notice of defect to you with respect to the Shareholder
Proposal you submitted to the Company via electronic transmission on December 26, 2012.
Jan F. Salit
Chief Executive Officer
PMC Commercial Trust
17950 Preston Road, Suite 600
Dallas,TX 75252

17950 PRESTON ROAD, SUlTE 600
DALLAS, TEXAS 75252
PIIONE: (972) 349-3200
FAX: (972) 349-3265
TOLL FREE: (800) 486-3223

January 4, 2013

VIA ELECTRONIC TRANSMISSION
AND OVERNIGHT COURIER
Mr. Adam Goldstein
*** FISMA & OMB Memorandum M-07-16 ***

Re:
Notice of Defect related to the Shareholder Proposal (the "Shareholder Proposal")
submitted by Adam Goldstein to PMC Commercial Trust, a Texas real estate
investment. trust (the "Company")
Dear Mr. Goldstein:
This Jetter constitutes formal written notice of defect to you with respect to the Shareholder
Proposal you submitted to the Company via electronic transmission on December 26, 2012. Rule 14a-8
of the Securities Exchange Act of 1934, as amended ("Rule 14a-8") provides an opportunity for
shareholders satisfying certain eligibility and procedural requirements to include his or her proposal in a
company's proxy materials for presentation to a vote at an annual or special meeting of shareholders.
Rule 14a-8 generally requir'es the company to include the proposal in its proxy materials unless the
shareholder has not complied with the rule's eligibility and procedural requirements or the proposal falls
within one of the substantive bases for exclusion described. in Rule 14a-8.
To be eligible to submit a proposal, Rule 14a-8(b) requires the shareholder to have continuously
held at least $2,000 in market value, or 1%, of the company's securities entitled to be voted on the
proposal at the meeting for at least one year by the date of submitting the proposal. Also, the
shareholder must continue to hold those securities through the date of the meeting. Under Rule 14a-8,
there are several ways to detennine whether a shareholder has owned the minimum amount of company
securities entitled to be voted on the proposal at the meeting for the required time period. If the
shareholder appears in the company's records as a registered holder, the company can verify the
shareholder's eligibility independently. In the event that the shareholder is not the registered holder, the
shareholder is responsible for proving his or her eligibil ity to submit a proposal to the company. To do
so, the shareholder must do one of two things. He or she can submit a written statement from the DTC
participant through which the securities are held at the DTC veiifying that the shareholder has owned the
securities continuously for one year as of the time the shareholder submits the proposal. Alternatively, a
shareholder who has filed a Schedule 13D, Schedule 130, Fom1 4 or Fonn 5 reflecting ownership of the
securities as of or before the date on which the one-year eligibility period begins may submit copies of
these fonns and any subsequent an1endments reporting a change in ownership level, along with a written
statement that he or she has owned the required number of securities continuously for one year as of the
time the shareholder submits the

17950 PRESTON ROAD, SUITE 600
DALLAS, TEXAS 75252
PI!ONE: (972) 349-3200
FAX: (972) 349-3265
TOU. fREE: (800)486-3223

If a sharehold er fails to follow the eligibility or procedural requirements of Rule 14a-8, the rule
provides procedures tor the company to follow if it wishes to exclude the proposal. For example, Rule
14a-8(f) provides that a company may exclude a proposal irom its proxy materials due to eligibility or
procedural defects i f:
(i)
within 14 calendar days of receiving the proposal, it provides the shareho lder with
written notice of the defect(s), including the time frame for responding; and
(ii)
the shareholder fails to respond to this notice within 14 calendar days of receiving
the notice of the defect(s) or the sharehold er timely responds but docs not cure the
eligibility or procedural defect(s).
You stated in the notice accompanying your Shareholder Proposal that you ow n 4 I,792 of the
Company's common shares that are held in street name at Fidelity and Interactive Brokers. However,
your notice did not include a written statemen t fTom the DTC participant through which your shares are
held to satisfy the proof of ownership requirement contained in Rule l4a-8.
This letter constitutes fomu1l WTitten noti ce to you that you have not satisfied the proof of
ownership requirement contained in Rule 14a-8 and accordingly, the Company intends to exclude your
Shareholder Proposal from its proxy materials on the basis of such defect unless you cure the defect
within 14 calendar days of receiving this notice of defect. You can cure the defect by obtainin g and
providing to the Company a proof of ownership Jetter from the DTC panicipant thro ugh which your
shares of the Company's common shares of benefi cial interest are held veri fyi ng your continuous
ownership of the requi site amou nt of such common shares for the one-year period preceding and
including December 26, 2012, the date your Shareholder Proposal was submitted. Rule 14a-8 provides
that your response cu ring such defect must be post-marked, or transmitted electronically, no later
than 14 days from the date yo u receive this noti ce of d efect. Therefore, you should respond via a
means that allows you to demonstrate when you responded to this notice. Notwithstanding anything to
the contrary contained herei n, nothing in this letter should be deemed or construed as the Company's
a!,rreement to or support of the Shareholder Proposal. Please note that regardless of whether the defect is
cured, the Company may still sub mit a "no-action" request to the U.S. Securities and Excbange
Commission seeking to exclude the Shareholder Proposal from its proxy material s. For your
infonnation and referen ce, we have included a copy of Rule l4a-8.

If you have any questions regardin g this notice of defect, please feel free to contact the
undersigned.
Sincerely,
PMC Comm ercial Trust
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the Commission nnd furnished to the rcsJSil'llnt, confirmlng·sucb hold~r's beneficial ownership:
and
(2) Provide the rcgJSU'IInt with an affidavll. declllllllioa, artbmatlon or other similar document
provided for under applicable state low ldontlfylug the propi)W or other corporalc acdon lh11t will
be lhc subject or the sccuril)' holder's sollcftotion or c:ommunicallon and anesdna dum
(i) The sccurily bolder will not uso the list iDformalioo for any purpose Olhcr lban to solicit
rocurity holders with n:.spcct co the same mecllns or actioa by c:oDSelll or authorization for wblch
the rcglsuant Is sollciti.Dg or Jntcuds 10 solicit or to c:ommunl~o wilh securily holders wllh respect
co a solicicatlon comcacnced by tho rcglstnlnt; and
(li) The rccurity holder wUI nol disclose such iDCormutlon to any person other chan 11 beneficial
OWIIer for whom the request was nwlo and IIJI employee or agent Co the extent IICCCSsal)' co
dl'ec:luate Ule communication 01 solicltolloc.
(d) The security holder sbaU not use lhc lnronnatlon furnished by the rcgiSCI'IIIIt punuanl to
paragraph (a)(2)(li) orthis section for any purpose other than to solicit rccurity holdecs with n:spccl
to the same mccUng or 1\Cdon by consent or IIUihorlzadoa for Which the rcgist~ancls soliciting or
intcads to solicit or to col.1llnUidcatc with securil)' holders with respect to a soliciuuion commenced
by tho regisUIUit; or disclose such Information to any penon ocher than an employee, 111:cnt, or
beacficial owner for Whom a request was made 10 the oxtcml nec:esslll)' co effectuate lhc eommu·
alcadon or solicitation. The ~urtcy bolder shall return lhc infonni\Cion provided pursuiiJit to
P111'1181'11Ph (11)(2)(11) of this soctlon and abllll liCit retain 11!1)' copies lhereof or of any Inrormntion
derived from such Information af'tcr tho termination or the solicitation.

(o) '1'hc seewity holder shall ndmbwse tho msonable cxpcascs incune4 by the rcglsuant in
perfonniag thc acts requested pumant to paragraph (a) of this section.
Note I to 1240.141A·1. Reasonably prompt methods ofdiSiribulion to security holden
1114)' bo used InsteAd of maiUna.lt analtc:nuulvc distribution method Is chosen, the costs or dull
method 1hould bo consldaecl where ncc:ciSIII)' rlllhcr duln tho costs mailing.

or

HOle 2 to f 'l40.Ua--7. When pnwidlog lhc iJifommdoa required by § 240.14a·7(a){l )('U),
If the rcgisaanc b111 m:eivcd aft"armadvo wriUcD or implied consent 10 dcUvay or a sioglc copy
or proxy materials to a s1we4 address in accordance with §7AO.J4a-3(e)(l),lt shaD exclude
from the number of rccotd holders lhoso lo whom it docs DOl have Co clcUvct II scpara!C proxy
siAICmcac.
Rule l4a-8. Shareholder Proposals.

'Ibis section Gddlesses wfJeJI a company must include a shareholder's proposal iu its proxy
S1atcmcut and lcfeniUy the proposal in its form or proxy when lhc C:OmpiiQ)' hold$ an tlllnulll or
1peciol meeting of shnrcholders. In IUJIURIIIY, In order to have )'OIIt shareholder proposal included
on a company's proJ~:y card. ODd J.ocluded lifo~~& wllh 1111)' supportbla statement In lcs proxy slate•
111C1!1. you must be eligible and foDow c:etWn prcccdures. Under a few specific cireumsta.aces, the
c:omJWI)' Is pcnnittcd eo exclude your prvposal, but only after submltdng Its reasons co the
Commllsioa. We strucnllcd this section In a quesdon-at~d·llll$wet fonnat so lhal it is cuier to
un4emlmd. The rcferonces to "yov'' an= to a shareholder seeking to submit the proposal.
(a) Queatlon 1: Wlaal Is a proposal?
Asbareholder proposal is your recommendation or rcquircmcDt that the company and/orIrs boan1
ordln:clocs tAke action, wblch you .intend to p.-at at a mccdag oCihc company's sbateboldea. Your
ptOpOSIII should scate u clearly as possible the course oraction that you believe die ~p:lll)' should
follow.Jf yow proposal is plaocd on the comp~~ny's pmy card, 1hc ~pany must also provide In the
Corm ofpmy means for stweholders tospc.dfybyboxes a cboiee between approvul or disapproval, or
abstention. Unless otherWiso indlcascd,thc word ..proposal" as used In lhla rcclion rct'efl both co your
proposal, and co your correspoadiDg statcmcut in support or your proposlll (II any).

(Bw.B'nN No. Z67t 10.15·12)
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(b) Question 2: Who JJ ellglble co submJt· a proposal, and bow do I demoostrate Co the
company that l am eJtclble?
(I) In order to bo ellsiblc to submit a ptOposa.l, you must have continuously held at least
$2,000 in market vllue, or 1~. of lhe compa.ay's securidc& eatltlcd to bo voted on the proposal ac
the meeting for at lcnst one year by the date you submit the JIIOIIO!al. You must continue to hold
those seeuridea lhrougb the date of the meeting.
· (2) If you 1110 lhe regbtcml holder of your sec:aritles, wbfcb means tbat your name appean in
lha comJllllly's records aJ a sbarcltolder, lhe company can verify your eligibility on IC$ OWD,
although you wllletlll have to provide the company wllh P written lllltcment dull you lntwl to
continue to hold the sceurilies ttvougb tho dato or tho mectlns or sllon:boldcrs. However, If like
many sluwholders you are not a n:glsteled holder, the company likely docs not blow !hat you IIIQ a
shareboJcfer, ot boW many shares you own, Jn this case, Dl the tlmc YOU "'bmit your proposal, you
QtUSt prove your eUglbiUty to the company ill oae of two ways:
(i) The nrst way Is to submit to the company a wriuen slatcment from the ''record" bolder of
your securities (usually a brolaer or bank) vcrifyips that, at tho lime you submlUed your proposal,
you conUnuously held the securities for at least one year. You must also include your own wrlacn
statement tlw you lnW!d to coatlnue to hold tile securities through the date or the meedng of

sbarcbolclcrs; or
(li) The scc:ond woy to

prove ownmblp applies ollly if you have filed a Schedule 130,
Schedule 130, Form 3, Form 4 lllldlor Forni S, or amcnclmeats to those documcni.S or updated
ronns. n:ncctlna your ownmhlp or tile shoNs u or or before lhc dato on whlcb tho onc·yeur
eligibility period begins. If you have filed one of thcso documcall with tho SEC, you may dem·
onslmto your dlgibillty by submitting to the company:
(A) A copy or the schedule andlor form, and any

subsequent amondmcniS rcportlns a change

!
I

I

I
I

in your ownerslllp level:
(B) Your written statement that you continuously held the required number of shares for the
oae-yoar period as or the date or Che statcmeot; mel

I

(C) Your wdueo scatcmcat that you iDtcnd to contlauc ownership of the sbarcs through the
date of the company' a IIMual or special meeting.
(c) Question 3% How ma111 proposals ma)' I submStT

Bach sbardloldcr .uy submit
sha!eholcfers' meeting.

110

moze than one proposal to a company ror a panlcular

(d) Qumlon 4: How long ean my proposallle7
The proposal, including any accompanying supponing statement, may 1101 exceed SOO words.

I
I

(e) Questton 5: What Is the deadllae ror submitting a proposal?
(I) If you 1110 submitUng your propo$11] for the company"s annual meetins. you can in most
cases find lbc dccdlinc in Jut year's proxy statement. However, if the wmpany did not bold an
llllllUal meeting laSl )'Oilr, or lUIS cJumscd the date or its meeclns Cor tlals year moro than 30 days
from lost year's mcclias, you con usually find tho deadline In one of lho company's quanorl)'
repoJtS on Form IO.Q (t249.308a of this chapter), or in ahon:bolder ~epons
lnvCIIment com·
paoies under§ 270.30cl-l lhis chapler of the Jnvestmellt Comp11ny Act of 1940. In order to avoid
controVCIS)', shmolclcrs should submit their proposals by means. including eleecronlc meallS, that
permit them to prove the date or dellvcay.

or

I

or

(l) The deadline Is calculated In the rollowing macmer if tho proposal is submitted for a
n:plariy schcdulccl annual mcedng. The proposal must be received at the company's principal
executive offices nor less than 120 caleudar days before the dato of the company's proxy statement

i

I
.I
I
1

(BuwmH No. 20, IO·IS.JZ)

I
l
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released 10 lhDRholdctlln COIUICCllon wllh lho pn:vlous yuar's IIMUo.f mcetiJia. Howcvor, If the
compiUJ)' did noc hold an IIMUIII mcclins tho provJous )'CIU', or if tho date of this year's 4Mtml
meedDS hilS been dlangcd by mote lh4D 30 days from lhc dale of tho previous )'CIIl"'s mccliag, then
the deadline is a r=oaable time beton: dle compony begins to priat and send its proxy matcrbls.
(3) If you an: submltllag your ptopOAJ for a meellns or shoreholden otbcr dum a n:gululy
~Cbedulcd 111111uo.l mectlns, tho deadlluo is 11 RIISOI!ablo time bcfo10 the c:ompany bealns to print and
semi Its proxy mA&edob.
(f) QaaCioa 6: What If I raD to follow oae ot the eUglbiUlf or proc:edaral nqlllremmts
aplaiDediA answers lo Questions lfhrooeb 4 or th1s Rule 14a-8?
(I) The company may exclude yow prupoaJ, but cmly anct It has noclned )'011 or the problem,
ami you hove foiled lldcqllllely to c:omc:t lt. Wllhln 14 calendAr days ofrocdvins your ptVposal,lhc
compu~y must nodfy you in writing of any procedural or cUslblllty deficl~ as weU os or the
lime tnvno for )'OUt raponse. Your rcspourc must be poslmlldccd, or tn.nsnlil1cd clcctronic:a11y, no
later dwl 14 days from tho cfatc ~ recc1ved tho company's oodficalion. A company IICCd nOt
provicfc youllldl nodco of a dcfideucy if tbc dcliclacy cannot be remedied. sud! u if you f11ll1o
submit 11 proposal by the company's properly determined dcadUnc. It the company lnlcnds to
adudo tho proposo.l,lt wiD llltct ave to maJco o submJssfon under Rule 14a-8 and povldo you with
a copy under Question 10 below, Rule 14a-8(J).
(2) If you foil in your proadsc to bold the required aumbct or securities tluovgh lhe dale of the
mcetlag of Jlweboldm, then tho company will be pcnafned to exclude 1111 of your proposals from
Its pro:lf mAierials for 111'1)' mcctia; held in tha followlna twa calendar yem.
(S) Quallon 7s Who bas the bunteD or pcnuadfag lhc Commlulon or l&s ICaff that my
pnposal can be adaded?
~PI
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I
I

I
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os othccwisc II01Cd. tho burden Is on lhe company to dcmonstndC that It is CDdtled to

cxducfe a proposal.
(h) Quulloa 8z Must I appear penonoll1 at lhe lhllftholdcn• meeting to present the
proposal?
(I) Bither you, or your ropreseotatlvo who Is quallned under stale law 10 Jli'CSC"l the proposo.l
on your behall, m.m Attend lho meedng to prcseat Chc pccposal. Whctber you &Uead lhc meeting
yourself or send a quo.flficd n:prescatadvo to tho mccdns In your plaec, you should mako sun: thot
you. or your rqllacntolive, follow the proper &late low proc:cdum for ollcndlns tho meeting an4/or
pmcadag 10IJI' ptOpoSill.
(2) U lhe company l1olcls Its ~ llltCllaa In whole or In part via cl~c mocllo, Cll1d
the company pennies you or your roprerentadvc to ptCSenl your proposal vfo such media. &hen you
may appc!4l' duough clce1Rlftlc media rather thiUI wvcU118 to the meclhls 1o appear In person.
(3) If you or your qualil'lcd n=prcsentallvc Call to appear and present the proposal, without good
causo. lhc company will be permitted to exclude all of your proposals from Its proxy ll1llterials ror
any mocdngs held Ia lhc following two calc:acfllt yws.

(i) Question ': Ill Jaave compUed with the procedural requlremmc._ on wbaC other bases
may a company rely Co adude ID)' proposal?

(I) /mpiTII"f' Under Still# lAw: It tho proposal Ia not a pmpcr wbjoct for action by sh~~n~·
. holders Wider tho laws or tho jurisdiction or lho company's orpnlzotJon;
Nort to PaMfrGp/1 (1)(1): Depcmllns on tile subject matter, somo proposala aro not
coasfdcrcd proper undor stato law illhcy would bo binding on tho company If approved by
slweholdelS. In our expcricnco, most proposals that an: cast os rcc:onunendatJons or requests
dull tho board of di'"'OIS lllko spoclficd aetlon arc proper under state low. Accordingly, we
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will assume that a propclSIII dralled liS a recommendation or sunesUon is proper unless the
company dcmonstrotcs otherwise.
(2) VIolation ofl.tlw: If lhe proposal would, if implemented. cause the company to viololc any
SlAte, federal, or romp law 10 which it is subject:

Note to l'amBnzph (IJ(ZI: We will not apply this basis ror cxcluslon to penult oxcluslon of
a proposal on grounds that It would violate ron:lan law If compliance wilb die fo~lsn law
would result in a violation or any SUite or fedctallaw.
(3) Vlor.tion ofP!W1 Rulu: If lbc proposal or supporting statement is contnuy to any or lbc
Commlssiaa's proxy rules, including Rule 14a-9, which prohibits materially false or misleading
statements in proxy sollclllns matoriols;
(4) Ptnotull Grlevaneet Spedlll lntfml: If the proposal rdotes to the rccllcss of a personal
claim or piev111cc apinst lhe company or IIAY other person, or ir It Is designed to RlSUlt In 11
benefit to you, or to 1\u1hcr a pessoaalln~e~a~. wblcb is not shared by lhc olhet sblwholcfcn at
large;
(S) Relt~WJ..ee: If the ptOposal relates to operations which occount for less than Spcn:cnt or the
company's tohll osscu at lhe end or lis most nantliscal ycm, and ror lcsslhan Spercent of liS nel
earnings and poss sales for liS most recent flsctJ year, and Is not otherwise significantly n~llllcd 10
the company's business:
(6) Ab.unee of l"tJwttfAuthorll]: If the ~mpany would Jack the power or authority to im
plcmcat die proposal;
(7) MtuJ~~Bement

Punctlonr: lr tho proposal deals with a mallet matins to the company's

Oldbwy business opcmlions:
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(8) DindDr Bl«:tionr. If the ptOposal:
(I) Wolltd disqualify a nomlacc who Is standing for cloetion;
(II) Would remove a dlnx:tor

rrom offico bcf~ his or her term expired;

(ill) Qucsdons tho compolcncc, business judgment. or dwllctor

dlrcctors:

or one or more nominees or

(lv) Sects to include a specific individual In die company's proxy materials for clecdon to the
boa:d of direc:IOrS; or
(v) Othawisc could efl'ect die outcome of lbc upcomlag elce1Jon of directors.
(9) Ollf/lk" wi111 CoiiiJHUiy's Ptop0141: If 1hc proposal dheclly couOids with one of the
compaay's own proposals to be submiUed 1o sbaseholdcri at the some mocaiJis;

Note to Pamgnzplt (l]f9): A company's submission to 1he Commission under thb Rule
14a-8 lhould specify the points or conflict wilh the company's proposal.
(10) Sublltmtlalty Impl1mented: Ir 1ho ~any has already substantially implemented the
pmposal;

Note to PQiflgmph (IJ(/0): A company may exclude a alweholdcr proposal dUll would
ao advisol)' vote or sect f!Uift advisory votes 10 approve the compcnslltion of
cxeculives as dbclosed pursuant to Item 401 of Regulalioa S-K (f 229A02 or this chapter) or
any successor to Item 402 (a ••uy-oo-pay VOIO..) or that relates to the frequCIJC)' of uy-onop~~y
votes, provided ·that In 1hc most recent sbarcboldcr vote required by t240.14a-2l(b) of th1s
·chapter a sinaJc year (I.e., one, two, or 1hnlo yeacs) received approval or a majority or votes
cast on dlo matter and 1hc company bas adoplcd a policy on the frequency of say-on-pay votes
p~Vvidc

(BULtBTIH No. 'WI, IO.lS.IZ)
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lbat Is coufstCIIt with the choice of Che majority or votes ~~ In the most recent sbareholder

vata required by 1240.14a·21(b) of lids diopter.
(It) Dup/J«tlion: lr the proposal subslantiolly duplic&tes another prvposal previously sub
mitted to lite company by aaother propancnt that will be included In Che compa~~y's proxy materials

for the same mcclln;;

(12) llt~ullmlulou: If Che proposal dcm with substAntially tho same subJect molter os
onolhcr proposal or propos11ls lbDI bas or have been pM'iously Included In lhe company's proxy
malerillls within the prccedina 5 calendar ycm, a company may exclude it from liS proxy
materials for any mectiJig bcld within 3 calendar years or cbc last time it was lacluded ir the
proposal received:
(i)

Less lhiUI 3~ or the vote If proposed cmc:c within tho pRCCdlng 5 calendar )'CllrS;

(II) Less dulll61& oflho vote wits last submission to sbiii'Choldcrs If propoxd twice previously
within lhe preceding S calendar years; or
(iii) Less thaD I~ of the vote on its last submbslon to shan:holdcrs lr proposed line limes or
more previously within tile preceding S culcadar years: and

(13) Sp~elftc Amoulll ofDMIIenb: IF the proposal relates to specific amounts or cash or stock
dividends.
(j) Question 10: Wbat proctdures must the compaay follow If II lutend$ to udade my
proposal?
(I) Ir Che company intends to exclude a proposal from its proxy matcrillls,lt must malts ICIISOIIS
with lhe Ccmunllslon no later lhan 80 calcndu days before It rdeslts dcflnitivc PIQX)' statement 1111d
fann of proxy with the Commission. Tbecompany mustslmullaneously provide you witb a copy ofits
submissioo. 'I'bc Ccmmissiou scaft' may pennia the company to make its submission later than 80 days
before thccompmy riles itsdcrmltivc JlfOXY stll~mcnt am1 form ofproxy. ifthe company demoostnltes
soocl cause for misslns lhe deadline.

(2) 1'hc company must me sh paper copies of the following:
(ii) An explaaation of why lhe company believe$ that It may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Division leiters issued
under the rule: and
(UI) A

supporting opinion or counsel when such reasons are based em mauers or slllto or

(k) Qul!Stloa 11: May ( !Aibmit my owa statement to the Commission respondlac to tbe
eompan,y's argumeuls?

Yes. you may submit a I'C$Jl011Se, but it is aot required. You should uy to submit any re$JIODSC
to us, with a copy to tho compaay, os ISOOiliiS possible after tho company makes Its submission. This
way, tbc Comml1slon staff wlll have time to consider fully your submission bcfon: ft Issues its
rcspoosc. You should submit sh paper copies of your response.
(I) Queatloa 121 It the company Jndudes my BJmeholder proposallD Us proxy mah!rlals,
what IAfonnatJon abaut mo must It lndudo along wltb U.. propOAIItse117
(J) Tho company's proxy sllltcmcnt must Include your namo and address, as well os lhc

number of the company's voting sccurldes lhal you bold. However, lnslead
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(i) The proposal;

rorvlsn law.
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lofonnallon, die compaDy may lnS1CIId Include a SUitcmcat lhallt will provide lho lnfomulllon to
sbueholdc11 promptly upon nx:eivlns an Clflll or wrlllcn request.
(2) The company Is not n:sponslble for die conlcnll of your proposal or supporting 5tatcmcnL
(m) Quatloo 13: WllaC can I do If lbe CGGipiiDJ lndudes ID Its PIQlC)' statement reasons
wb)'lt beUeYes lhareholders should aot voCe In tawr or 1117 p~ aDd I disagree wltb some
of Its ltalalltaCs7
(I)The company may elect 10 ladude ID ilsJIIVIY dllcmcnlrcascms wby It believes shamloldcls
should YOColpiDsc your proposal. 'l'bacompany ilal~ to malroarpmeots retlcctlna its own poinl
ohicw,just IS you may express )'OUI'OWP poilu of view in yo11t proposal's suppordng ICiltemCIIt.
(2) However, If you bcUevc that the COIDJIUIY'I OllfiOSilion to your proposal coatalns maceriaQy
false or millcadlna statements that may vlolldO 0111' lldJ.filwd rule, Rule 14a-9, :you sflculd promptly
scad to lho Oonwlsllon slllf'l' IJid the company 11 Jetter GplalaiDs tho reasons for your view, aloac
with a copy of the company's stalcmcnCs opposlua Jour proposal. To lbc extent possible. your leuer
should Include specific factuallofonnodoo dcmonsiJaliDa the inacalracy of lbe company's claims.
11mc pcnnirdng, you may w:ish to try to work cul your diffeteDCe$ w:ith lhc eompany by )'OUISCif
beforo coallletlns lho Commission stDIJ'.
(3) We coqulrc lhe compu1y co ~end you .a cop)' of Its swcmcnts opposlna your ptoposal
bcforo It sends Its pr'OXY I1UltCrl4ls, so that )'CU may briDe to our aucntloo any materially false or
mlsleadblg scacemcnts, uadcr the roUow~~~c timcframcr.
(i) If our no-action RSpOaSe ~ that you mab misioas to your proposal or suppontna
111Ccmcnl as a condition to rcqulrins lhe COmp&DY co include h In fcs proxy marcrials. then lhe
company mast provide you with a copy of its opposition statccncnls no later than S calendar days
Dl'tcr lho c:ompaDy rccclvcs a copy or your misecl proposal: or
(II) In all other cues. the company m11$t provide you wilh 11 copy of ils opposleion $UIIcmcnts
no later than 30 calaufar days before It files definitive copies of its proxy statement and form of
proxy under Rule 14.a·6.

Rule l4a-,, Folse or Misleading SIACemcnls,

(a) No sollcllallon subject 10 this ~platloo sboll bo made by means or any proxy statement,
f'orm of proxy, Rotlc:e of moetlns or Olbcr c:ommunlcatlon, written or oral, coacainlns any aatement
wldch, at the limo and in the Ught of the cln:umstaaccs under which h is made, is fDisc or
mlsleadlns with respect to any material face, or wblch omits to state my material fact ncccssary fn
order to malcc the stAtements therein not falrc or mltlcadloa or IICCCSSIU)' to c:omc:t any statement In
aay earlier communJcaUoa wllh respect to the solicitation or a proxy for die some meeUns or
Rbjcc:1 mauer whlcb bu become false or mllleadlns
(b) Tho fact chat a proxy ltalement, form or proxy or other soliciting material has llccn fded
with or CJCamlned by the Commission shall not be deemed a filld.ins by the OxnmiSilion tbat sucb
mcllcrlaJ Is llCCW'IIlc or completo or not false or mlalecdlns, or Chat the Commission hu passed upon
lhe merits or or opproved any IIBtomcnt contained lhcn:ln or any matter to be acted upon by scc:wicy
holden. No representation conll'lll)' lo the foregoing sbaU bo made.

(c) No nomlacc, nomlnallna 1hmholdcr or 11omloathta alwdwldcr croup. or any member
lhen:of,nll cause to be Included In a R&isuanl's proxy matcrlals. either pum&CIIltlo the Federal proxy
rules, an applicable state or forclp law provision, or a ~·s governins doc:omcniS as they relate
to fncludlns duudloldcr nominees for dlRctor in a rosfs1nlllt's proxy malerials,lncludc in a notice on
Schedule 14N (12AO.I4n-101), orlllcludeln anyothcrrclaledcommunlcatioo, any slalcmcnl whlch. at
tho limo ODd fn lhc lightof tho dn:uiiiSWICCS Wlderwblch his mude. Is false or rnblcadiaa with rospcc1
CO ID)' matcrfal riiCI, or wblcb omJIS to Slll&e lUI)' material facC IHIC:CISIII)' fn order tO mllkc the 11111emciUS
therciD not folsc or misleadingor nocessazy toconect. any 118tcmcJllln aay earUcr conun1lllic:lllfon with
n:spcc:t to a solicitation for the samo meeting orsubject matler which bas become false or misleading.
(DVLLEnN No.
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Subject:

Attachments:

FW: Notice of Defect
Letter.pdf
*** FISMA & OMB Memorandum
M-07-16 ***

--······--·--*** FISMA & OMB Memorandum M-07-16 ***
From: Adam Goldstein [mailto
Sent: Friday, January 18, 2013 3:58PM
To: Jan Sallt
Cc: 'Barry Berlin'
Subject: Re: Notice of Defect

Dear Mr. Salit,
I have attached an electronic copy of an official letter sent by my broker, Interactive Brokers, that addresses this
defect notice. I had planned on also sending a physical copy in the mail by today at the latest, but for some unknown
reason the physical letter has not arrived at my home yet. Interactive Brokers assures me they put it in the mail last
Friday, January 11th, so it should have arrived by now. When it does finally arrive I'll forward it to you. Regardless,
please consider this electronic submission as my formal response to the defect notice.
Sincerely,
Adam Goldstein

From: Jan Salit <j.salit@pmctrust.com>
To: 'Adam Goldstein'*** FISMA & OMB Memorandum M-07-16 ***
Cc: 'Barry Berlin' <b.berlin@pmctrust.com>
Sent: Friday, January 4, 2013 4:39PM
Subject: Notice of Defect

Dear Mr. Goldstein,
The attached letter constitutes fonnal written notice of defect to you with respect to the Shareholder
Proposal you submitted to the Company via electronic transmission on December 26, 2012.

Jan F. Salit
Chief Executive Officer
PMC Commercial Trust
17950 Preston Road, Suite 600
Dallas,TX
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"9
The Professional's Gateway to the World's Markets

Stocks • <>prio11s · Futt:n::
l'on~:-.

• gond:-;

Ovc1· 100 M;u·kl'ts \\"orld'' ide

Jennifer Bate
2 Pickwick Plaza
First Floor
Greenwich, CT 06830

January 9, 2013
Adam Goldstein
*** FISMA & OMB Memorandum M-07-16 ***

& OMB Memorandum
***
of FISMA
account
at M-07-16
Interactive
Brokers:
I hereby confirm that Adam Goldstein, owner ***

On May 5, 2008, purchased 1,000 shares of PMC Commercial Trust (PCC) and has held
these securities until the present date (January 9, 2013).
If you have any questions, please do not hesitate to contact me.
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ennilJr Bate
ales Support
Interactive Brokers LLC
Salessupport@interactlvebrokers.com
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