UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561

DIVISION OF
CORPORATION FINANCE

July 20, 2012

Robert J. Grammig
Holland & Knight LLP
robert.grammig@hklaw.com

Re:  Harris Corporation
Incoming letter dated June 26, 2012

Dear Mr. Grammig:

This is in response to your letter dated June 26, 2012 concerning the shareholder
proposal submitted to Harris Corporation by William Steiner. Copies of all of the
correspondence on which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cé: John Chevedden

***  FISMA & OMB Memorandum M-07-16 ***



July 20, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Harris Corporation
Incoming letter dated June 26, 2012

The proposal asks the board to take the steps necessary unilaterally (to the fullest
extent permitted by law) to amend the bylaws and each appropriate governing document
to give holders of 10% of the company’s outstanding common stock (or the lowest
percentage permitted by law above 10%) the power to call a special shareowner meeting.

There appears to be some basis for your view that Harris may exclude the
proposal under rule 14a-8(i)(9). You represent that matters to be voted on at the
upcoming shareholders’ meeting include a proposal sponsored by Harris to amend
Harris’ certificate of incorporation to provide that holders of at least 25% of the voting
power of all outstanding shares of common stock may call a special meeting of
shareholders. You indicate that the proposal and the proposal sponsored by Harris
directly conflict. You also indicate that inclusion of both proposals would present
alternative and conflicting decisions for the shareholders and would create the potential
for inconsistent and ambiguous results if both proposals were approved. Accordingly, we
will not recommend enforcement action to the Commission if Harris omits the proposal
from its proxy materials in reliance on rule 14a-8(i)(9).

Sincerely,

Ted Yu
Senior Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

_ Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It 1s important to note that the staff’s and Commission’s no-action responses to -
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
. to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a.company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



Holland & Knight

100 North Tampa Street, Suite 4100 | Tampa, FL 33602 | T 813.227.8500 | F 813.229.0134
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June 26, 2012

Via E-mail (shareholderproposals@sec.gov)

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Harris Corporation
Shareholder Proposal of William Steiner
Exchange Act of 1934 - Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that our client, Harris Corporation (“Harris™), intends to omit from its
proxy statement and form of proxy for its 2012 Annual Meeting of Shareholders (collectively,
the “2012 Proxy Materials™) a shareholder proposal (the “Proposal”) and statements in support
thereof received from William Steiner and advanced, per Mr. Steiner’s instructions, by Mr. John
Chevedden (the “Proponent”).

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), we have:

. filed this letter with the Securities and Exchange Commission (the
“Commission™) no later than eighty calendar days before Harris intends to file its
definitive 2012 Proxy Materials with the Commission; and

° concurrently sent a copy of this correspondence to the Proponent and his
designated representative, John Chevedden.

In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D>), this letter and its
exhibits are being submitted via email to shareholderproposals@sec.gov. Rule 14a-8(k) and
SLB 14D provide that sharcholder proponents are required to send companies a copy of any
correspondence that the proponents elect to submit to the Commission or the staff of the Division
of Corporation Finance (the “Staff”). Accordingly, we are taking this opportunity to inform the
Proponent that if the Proponent elects to submit additional correspondence to the Commission or
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the Staff with respect to the Proposal, a copy of that correspondence should be furnished
concurrently to the undersigned on behalf of Harris pursuant to Rule 14a-8(k) and SLB 14D.

THE PROPOSAL
The Proposal states:

Resolved, Shareowners ask our board to take the steps necessary
unilaterally (to the fullest extent permitted by law) to amend our bylaws
and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage permitted by law
above 10%) the power to call a special sharecowner meeting.

This includes that such bylaw and/or charter text will not have any
exclusionary or prohibitive language in regard to calling a special meeting
that apply only to shareowners but not to management and/or the board (to
the fullest extent permitted by law).

A copy of the Proposal, the supporting statement and related correspondence from the Proponent
and Harris is attached to this letter as Exhibit A.

BASIS FOR EXCLUSION

We respectfully request that the Staff concur in our view that the Proposal may be excluded from
the 2012 Proxy Materials pursuant to Rule 14a-8(i)(9) under the Exchange Act because the
Proposal directly conflicts with a proposal to be submitted by Harris at its 2012 Annual Meeting
of Shareholders.

ANALYSIS

The Proposal may be excluded pursuant to Rule 14a-8(i)(9) because it directly conflicts
with a proposal to be submitted by Harris at its 2012 Annual Meeting of Shareholders.

Under the Delaware General Corporation Law, special meetings of a company’s shareholders
may be called by the board of directors or by any person or persons authorized by the certificate
of incorporation or the bylaws. Currently, neither Harris’ certificate of incorporation nor its
bylaws permit shareholders to call a special meeting.

Harris’ Board of Directors has approved submitting a proposal at its 2012 Annual Meeting of
Shareholders requesting that Harris® shareholders approve an amendment to Harris’ Restated
Certificate of Incorporation that would, if adopted, give a shareholder or shareholders of at least
25% of the voting power of all outstanding shares of common stock of Harris the ability to
require Harris to call a special meeting of shareholders (the “Company Proposal”). Harris’ proxy
materials will also set forth corresponding amendments to Harris’ By-Laws implementing the
right of holders of at least 25% of the outstanding shares of common stock to cause Harris to call
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a special meeting, which amendments will take effect upon shareholder approval of the
amendments to the Restated Certificate of Incorporation.

Pursuant to Rule 14a-8(i)(9) under the Exchange Act, a company may exclude a proposal from
its proxy materials “[i]f the proposal directly conflicts with one of the company’s own proposals
to be submitted to shareholders at the same meeting[.]” The Commission has stated that the
proposals need not be “identical in scope or focus™ for this exclusion to be available. Exchange
Act Release No. 34-40018, at n. 27 (May 21, 1998).

The Staff has stated consistently that where a shareholder proposal and a company proposal
present alternative and conflicting decisions for shareholders, the shareholder proposal may be
excluded under Rule 14a-8(i}(9). See Danaher Corp. (avail. Jan. 21, 2011) (concurring with the
exclusion of a shareholder proposal giving the holders of 10% of the company’s outstanding
common stock the ability to call a special meeting when a company-sponsored proposal would
allow the holders of 25% of outstanding common stock to call such meetings); FirstEnergy
Corp. (Rossi) (avail. Feb. 23, 2011) (same); Yum! Brands, Inc. (avail. Feb. 15, 2011) (same);
Textron Inc. (avail. Jan. 5, 2011, recon. denied Jan. 12, 2011, recon. denied Mar. 1, 2011)
(same); Fortune Brands, Inc. (avail. Dec. 16, 2010) (same); see also Waste Management, Inc.
(avail. Feb. 16, 2011) (concurring with the exclusion of a shareholder proposal that would have
enabled shareholders holding at least 20% of the company’s common stock to call a special
meeting when a company-sponsored proposal would allow shareholders holding, in the
aggregate, at least 25% the company’s common stock held in net long position for at least one
year to call a special meeting); I7T Corp. (avail. Feb. 28, 2011) (concurring with the exclusion of
a shareholder proposal giving the holders of 10% of the company’s outstanding common stock
the ability to call a special meeting when an articles of incorporation amendment proposed by the
company would allow the holders of 35% of the outstanding common stock to call such
meetings); Liz Claiborne, Inc. (avail. Feb. 25, 2010) (concurring with the exclusion of a
shareholder proposal requesting a bylaw amendment giving the holders of 10% of the company’s
outstanding common stock the ability to call a special meeting when a certificate of
incorporation amendment proposed by the company gave the holders of 35% of the outstanding
common stock the ability to call such meetings); Southwestern Energy Co. (avail. Feb. 28, 2011)
(concurring with the exclusion of a shareholder proposal giving the holders of 10% of the
company’s outstanding common stock the ability to call a special meeting when a bylaw
amendment proposed by the company would allow the holders of 20% of the outstanding
common stock to call such meetings); Marathon Qil Corp. (avail. Dec. 23, 2010) (same).

The Staff has consistently concurred in the exclusion of shareholder proposals under
substantially the same circumstances as the instant case. For example, in eBay, Inc. (avail. Jan.
13, 2012), the Staff concurred in excluding a proposal requesting that holders of 10% of the
company’s outstanding common stock be given the ability to call a special meeting because it
conflicted with the company’s proposal, which would have allowed shareholders of record of
25% of the voting power of all outstanding shares of capital stock of eBay to call such a meeting.
The Staff noted in response to the company’s request to exclude the proposal under Rule 14a-
-8(1)(9) that the proposals presented “alternative and conflicting decisions for the shareholders”
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and that submitting both proposals to a vote “would create the potential for inconsistent and
ambiguous results.” See also, Biogen Idec Inc. (avail. Mar. 13, 2012); Cognizant Technology
Solutions Corp. (avail Mar. 15, 2012); Cummins Inc. (avail. Jan. 24, 2012); Equinix, Inc. (avail.
Mar. 27, 2012); Flowserve Corp. (avail. Jan. 31, 2012); Fluor Corp. (avail. Jan. 11, 2012);
Omnicom Group Inc. (avail. Feb. 27, 2012); Praxair, Inc. (avail. Jan. 11, 2012); The Dun &
Bradstreet Corp. (avail. Jan. 31, 2012); Wendy’s Co. (avail. Jan. 31, 2012); Altera Corp. (avail.
Jan. 24, 2011); Express Scripts, Inc. (avail. Jan. 31, 2011); Gilead Sciences, Inc. (avail. Jan. 4,
2011); ITT Corp. (avail. Feb. 28, 2011); Mattel, Inc. (avail Jan. 13, 2011); and Textron Inc. (avail
Jan. 5, 2011). The conflict between the Proposal and the Company Proposal is substantially the
same as those presented in the above-referenced no-action letters in which the Staff concurred in
exclusion of the shareholder-submitted proposal.

Here, the Proposal conflicts with the Company Proposal because it proposes a different threshold
percentage of share ownership to call a special meeting of shareholders. Because there is a direct
conflict between the Company Proposal and the Proposal, inclusion of both proposals in the
2012 Proxy Materials would present alternative and conflicting decisions for Harris shareholders
and would create the potential for inconsistent and ambiguous results if both proposals were
approved. Therefore, because the Company Proposal and the Proposal directly conflict, the
Proposal is properly excludable under Rule 14a-8(i)(9).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will take
no action if Harris excludes the Proposal from its 2012 Proxy Materials pursuant to Rule 14a-

8(1)(9).

We would be happy to provide you with any additional information and answer any questions
that you may have regarding this subject. If we can be of any further assistance in this matter,
please do not hesitate to contact Bob Grammig at (813) 227-6515 or

robert.grammi aw.com, Ivan Colao at (904) 798-5488 or ivan.colao@hklaw.com, or Scott
T. Mikuen, Harris’ Vice President, General Counsel and Secretary, at (321) 727-9125.

Sincerely yours,

RIG:ccm
Enclosures
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cc: Scott T. Mikuen, Esq., Harris Corporation
William Steiner
John Chevedden

#11292284 v8



Exhibit A
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**  FISMA & OMB Memorandum M-07-16 ***

Mt. Thomas A. Dattilo
Chairman of the Board
Harris Corporation
1025 W NASA Bivd
Melbourne FL 32919
PH: 321 7279100

Dear Mr. Dattilo,

I purchased stock in our company beeause I believed our company had greater potential, I submit
1y aitached Rule 14a-8 proposal in support of the long-tenm petformatice of our company, My
proposal is for the next annual shapeholder meeting. I will'meet Rule 14a-8 requirements
including the continuous gwnership of the required stock value until aftet the dats of the
respective sharcholder meeting. My submitted format, with the shareholder-supplied emphasis,
is intended to be used for definifive proxy publication. Thia is my proxy for Yohn Chevedden
and/or his designee to forward this Rule 14a-8 proposal to the coxmpany and to act on my behalf
regarding this Rule 14a-8 propnsal, and/or modification of it, for the forthcoming sharcholder
meeting before, during and afier the forthcoming shareholder meeting. Please direct all futore
communications regarding my rale 142-8 nrovosal to John Chevedden

(PH ***%  FISMA & OMB Memorandum M-07-16 *** i .
tof?g;ita;;promandmﬁﬁablemmmmhaﬁons Please identify this proposal as my proposal
exc! . .

This letter does not cover peoposals that are not rule 14a-8 proposals. This lstter does not grant
the power to vote.

Yommsidmﬁmmmamnﬁdemﬁmof&cBmdofDﬁwmisgppmcimdinmmponof
the long-term performance of our company. Please acknowledge receipt of my proposal

promptly by cmail to ** FISMA & OMB Memorandum M-07-16 ***

Sincerely, ,ﬂ‘” W : | '
) %/3/1(2

William Steiner Date

cc: Scott T. Mikuen

Corporate Secretary

FX: R21-727- 984y



[HRS: Rule 14a-8 Proposal, May 20, 2012]
— Special Sharcowner Meetings
Resolved, Shareowners ask our board to take the steps necessary unilaterally (to the fullest extent
permitted by law) to amend our bylaws and each appropriate governing document to give holders
of 10% of our outstanding common stock (or the lowest percentage permitted by law above
10%) the power to call a special shareowner meeting.

This includes that such bylaw and/or charfer text will not have any exclusionary or prohibitive
language in regard to calling a special meeting that apply only to shareowners but not to
management and/or the board (to the fullest extent permitted by law).

Special meetings allow shareowners to vote on important matters, such as electing new directors
that can arise between annual meetings. Shareowner input on the timing of shareowner meetings
is especially important when events unfold quickly and issues may become moot by the next
annual meeting. This proposal does not impact our board’s current power to call a special
meeting. This proposal topic won more than 60% support at CVS, Sprint and Safeway.

This proposal should also be evaluated in the context of our Company’s overall corporate
governance as reported in 2012:;

The Corporate Library, an independent investment research firm rated our company “High
Concemn” in Executive Pay — Howard Lance received $8 million in 2011. Mr. Lance also
received 2011 “all other compensation” of $475,000, which consisted of $327,000 for personal
use of company aircraft. (including $147,000 to attend board meetings of other companies).
Because such payments are not tied to performance, they are difficult to justify in terms of
shareholder value. Plus CEO pay was only 57% incentive based.

Named executive officers were given discretionary stock options that simply vested after time.
Equity pay given for long-term incentives should include performance-vesting requirements.
Moreover, market-priced stock options can give rewards due to a rising market alone, regardless
of an executive’s performance. These facts suggested that our executive pay practices were not
aligned with shareholder interests. :

Gregory Swienton had long tenure which may be negatively related to independence. Plus he
owned no stock and was on our audit committee. He also received our highest negative votes.

Karen Katen had even 50% more tenure than Mr. Swienton and was negatively flagged by The
Corporate Library for being a General Motors director while GM went bankrupt. Nonetheless
Ms. Katen was on our nomination committee,

We had sub-par governance such as 80% supermajority vote requirements, no right to act by
written consent, no right to call a special meeting and no right to cumulative voting.

Please encourage our board to respond positively to this proposal to initiate improved corporate
governance: Special Shareowner Meetings — Yes on 4.*



Notes:
William Steiner, =+ FISMA & OMB Memorandum M-07-16 *  sponsored this proposal.

Please note that the title of the proposal is part of the proposal.
*Number to be assigned by the company.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasxs added):
Accordmgly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposai in
reliance on rule 14a-8(1)(3) in the following circumstances:
« the company objects to factual assertions because they are not supported
- the company objects to factual assertions that, while not materiaily false or
misleading, may be disputed or countered;
« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
» the company objects o statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.
We believe that it is appropriate under rule 14a-8 for companies to address
these objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).
Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email | w EISMA & OMB Memorandum M-07-16 ***



’ : ’ 1025 W. NASA Boulevard
SECOTT T. MIKUEN Mail Stop A-22D

Vice Presidert _ Melbouriie; Fi: USA 32019
General Gounseland Secrefary telephons; 321-727-9125

-e-facsimile: 321-727-9816
emall: smikugn@harris.com

wviw harrig.com

May 29, 2012

***  FISMA & OMB Memorandum M-07-16 ***
M. John Chevedden

*x - FISMA & OMB Memorandum M-07-16  ***

Re:  Shareholder Proposal Received on May 19,2012 — Harris Corporation
Dear Mi. Chevedden:

On May 19, 2012, I received via e-mail a shareholder pr oposal from Willlam Steiner entitled
Special Shareowher Meetings (thé “Proposal”) for inclusion in Hairis Cotporation’s (“Harris”) 2012
Proxy Statement. We are addressing this: correspondence to-you, rather than Mr. Steiner, as requested in
Mr. Steiner’s létter dated April 3, 2012 that aécompanied the. submission of the Proposal.

Pursuant to Rule [4a-8(b) under the Securities Exchange Act of 1934, as amended, in order to be
eligible to submit a proposal for cotisideration at Harris’ 2012 Annual Meetiig, Mr. Stéiner must have
continuously held at least-$2,000 in market value; or 1%, of Hartis securities entitled to vote on the
proposal at te meeting for at least one year as of the date the Proposal was submitted. In addition, Mr,
Steiner must.continue to hold such securities through the-date of the meeting.

This letter is intended to notify-you that we have not received sufficient proof that Mr. Steiner
has complied with the requirements 6fRule. 145-8(h), 'We have searched our shareholder records, but we
are unable to find Mr. Steiner listed as.a “record” holder of shares of Harris comtion stock. We are
therefore fequesting from you proof of Mr. Stemer s holdings of shares of Harris common stock as
required by Rule 14a-8(b). .

If Mr. Steiner is a stockholder of “récord” of Hariis common stock, we need for you to advise iis
precisely how such shares are listed on the records of our transfer agent, and Mr. Steiner must plovide us
with a writtén statément that he inténds to continne to hold such. shares through the date of Harris® 2012
Annual Meeting..

If Mr. Steiner is not a registered stockholder, you tust prove his eligibility to us in oné of two
ways: :

» The first svay is to submit fo us:a writtesi statement from the “record™ holder of his Harris
comimon stock. (usually a broker or bank) verlfymg that», it the time of the submission of the
Proposal, M., Steiner held, and had held continuously for at least one year prier, the-requisite
number of shates of Harris common stock. Mr. Steinér inust also inclide a written stateémenit
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that he intends to contintie to hiold the securities through the date of Hatris’ 2012 Annual
Meeting.

J The second way to prove Mz, Steiner’s oWnership applies. only if he has filed a Schedule 13D,
Schedule 13G, Form 3, Form 4 andfor Form $ with the Securities and Exchange Commission (or
an amendment to those documents-or ipdated foims) reﬂectmg Iis ownership of the requisite
number of shares of Hatris common stock as of and before the date en-which the one-year
eligibility period began. If Mr. Steiier hids filed one of these documents with the SEC, he may
demonstrate his eligibility by submitting to Harris (1) a copy of the schedule and/or form (and

. any subsequent amendments.reporting a change in his ownership level) and (2) his written
statement that lie continuously held the requisite number of shares for the one year period as of
the date of the statéiment, M. Steinier must also include a written statement: that he inténds to
continue to hold the securities through the date of Hartis® Annual Meeting,

If Mr. Steiner intends to demonstrate ownership by submitfing a ritten §tatement from the
“record” holder of his shares of Harris common stock, pléase note that:most large U.S, brokers and banks
deposititheir customer’s securities:with, and hold these securities through, the Depository Trust
Company (“DTC”). i SEC Staff" Legal Bulletin No. 14F, dated Qctober 18, 2011 (“SLB i4F”), the
SEC’s Division of Corperatien Finauce provided guidance on the definition of “record” holder for
purposes 6f Rule 14a-8(b). SLB I4F, a copy of whichi is attachied for your reference, provides that only
DTC participants shiould be viewed as “record” holders of securities that are deposited at DTC.

If Mr. Stemer s broker or bank is a DTC patticipant, then he needs to subinit a written statement
from his broker or bank verifying that, as of the date. that the Proposal was submitted, he continuously
held the requisite nuimber of shares of Harris cormmén stock for at least one year. If:M. Steiner holds his
shares of Hatris common stock through a bank, broker or other securities intermediary that is not a DTC
participant, then he will need to obtain proof of owhership from the DTC participant through which the
bank, broker or other securities intermediary holds the shares. As indicated in SLB14F, this may require
M. Steiner to provide two:proofs-of awnerships statemeénts— one from his bank, broker of sther
securities intermediary confirming his owneiship, and the other from the DTC pattxcrpant confirming the
bank’s, broker’s or othér sécurities intermediary®s dwnership. We-urge you to réview SLB 14F carefully
before submitting the proof of ownership to ensure that it is compliant,

Under Rule 14a-8(f), we are required to inforin you that if you would like to respond to this
letter or remedy the deficiencies described above, your response must-be post-marked, or transmitted
electronically, no later than 14 calendar days from the date that you first received this letter. If you do
not send the required-evidence within that tine, we may omit the proposal from Harris® 2012 Proxy
Statement,

We have-attached a copy of Rule 14a-8 to this lstter for your reference: 1f you should have any
questions, please' do not hesitate to-contact me. You may send any response to me at the address on-the
letterhead of this letter, by e-mail to smikueti@hairis.com or by facsimile to (312) 727-9616.

‘ Scott T. Mikuen, Esq.
Vice President A
Géneral Counsel and Secrétary
STMibs/12-114
Enclosures: Rule 14a-8 of the Secwities Exchange Actof 1934 _ »
SEC Staff Legal Bulletin Number 14F, dated October 18, 2011



Rule 145.8 - Proposals of Security Holders

This'setfion addresses when a cgmpany must incliide a shareholder's:proposal in its proxy statement
and identify the propesal i its form of ‘proxy-when the company-holds an annual.or special meetmg of
shareholders. In summary, in order to have your shareholder proposai included on a company's proxy
card,-and included along with any supparting statement in its proxy statement, you must be eligible-and
follow certain procedures. Under a-few spedific circumstances, the company is permitted t6 exclude your
proposal, but only after submitting its réasons to the Commission. We structured this sectionin a
question-and-.answer format so thal it is easier to understand. The refererices to “you” areto a
sharehoider gdeking to. submiit the proposal.

a. Question 1 What is-a proposal? A shareholder proposal is your recommendation or
requiremant thait the-company and/or its board of directors-take. action, which you intend to
present at'a mesfing of the company's shareho!ders Your proposal should state as clearly
as possible the course of action that you believe the company should follow. If your proposal
is placed on the company's proxy.¢ard, the company must also provide in the form of proxy.
rneans for siareholders to:specify by boxes a choice betwasen approval or disapproval, or
abstention. Unless otherwise-indicated, the word “proposal” as used in this saction refers
both to your proposal, and to your corresponding staterment in support of your proposal {if

any).

b. Question 2 :_ Whois gligible to submit a proposal, and how dof denionistrate to the-company
that | am eligible?

1.

In orderto be eligible to-subiit a proposal,‘you must have continuously held at least
$2,000 in'market value; or 1%, of the company’s securities entitied to be voted on
the proposal at the meeting for at least one year by the date you submit the
proposal. You must continue to hold those securities through the date of the
rhesting.

if you are.the registered holder of your securities, which means that your name
appéars in the: company's records as a shareholdgr, the:-company-can veérify your

-eligibility on its own, although-you will $till have to provids the company with a

written staterment that you intend’to- cohtihtie to hold the securities through the date
of the meeling of shareholders, Hewever, if like many shareholders you are not a

registered holder, the company likely does not kniow that you are a shareholder, or

how many shares you own. In.this case; at the time you submit-your proposal, you
must. prove your eligibility to the company in one of two ways:

.. Thefirst way'is to-submit to the company a written statement from the
“record” holder of your.securities: (ususlly a broker or bank) verifying that, at
the time you submitted your proposal, you Gontinuously held the securities
for at least one year. You miust also include your own wiitten stateient that
you intend to.continue to hold the securities through the date of the mesting
of shareholders; or

ii.  The second way toprove: ownershlp applies only if you have filed a
Schedule 13D, Scheduls 13G, Form 3, Form 4 and/or Form 6, or
amendments to those documents or updated forms, reflecting your

“ownership.of-the shares as of or before the date-on which the one-yéar
eligibllity period begihs. If you have filed one of thesé décuments with the:
SEC, you may -demonstrate your eligibility by subniittinig to the company:

A. A-copy of the schedule:andfor form, and any subsegueént
-amendments reporting a-change in your ownership level;
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B. Yourwiitten statsment that you contifiuousiy held the required
number of shares for the-one-year period as of the date of the
statement; and

C. Your written statement that you intend to continue ewnership of the
shares through the date of the company's annual or special
meeting.

¢. Question 3: How many proposals may | submit: Eachshareholder may submit no more than
one proposal to a company for-a particutar shareholders' meeting,

d. Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

e. Question 5: What is the deadline for submitfing a proposal?

1.

Ifyou are submrttmg your proposal for the. company's annual mesting, you c¢an in
most-eases find the deadline in last year's proxy statement. However, if the
company did not:hold an.annual meeting last year, orhas changed the date of its
rieeting for this year more than 30 days-from last:years meeting, you can usually
find:the deadline in one of the cepany's quarterly reports en Form 10-Q, orin
shareholder reports of investment coriparies uhder Rule 270,30d-1 of this chapter
of the Investient Company Act.of 1940..In arder to aveid controversy, shareholders
should submit their proposals by means, including slectronic means, that permit
them-to prove:the date-of delivery.

The deadline is calculated in the following manner if the proposal is submitted for a
regularly scheduled annual meeting, The preposal must be received at the:
company's pnnc|pa1 exscutive offices notless than 120 calendar days before the
date of the company's proxy. staterneiit released to shareholders in connection with
the previous year’s annual meeting. However, if the-company did not hold an annual
mesting the previcus year, or if the date of this year's annual meeting has been
changed by more than 30 days from the date of the previous year's meeting, then
the deadline is.a reasonable fime before the company begins to printand send its
proxy matenals

if you are submitting your proposa! for @ meeting of shareholders-other thana

regularly scheduled annual mesting, the déadline is a reasonable time before the
company begins to print and send its proxy materials.

f.  Question 6: What if | fail to follow-one-of the ellgxblhty or procedural requiréments éxplained

in answers to Quéstions 1 through 4-of this section?

1.

The company may exclude your proposal, but-only after it has notified you of the
problem, anc you have failed adequately to correct it. Within 14 calendar days of
recgiving your proposal, the compdny must notify you in-writing of any procedural or
¢ligibility deficiencies, as'well ag of the time frame for youir resporise. Your response
st be postmarked; or trangmitted electroricdlly, ho later than 14 days from the
date you received the company's notification.. A-company need not provide you such
notice of-a deficiency if the defclency cannot be remedied, such-as if you fail to
subriiit 2 proposal by the company's propetly determired deadiine. If the. company
intends-to exclude the proposat, it will later have to make:a submission under Rule
14a-8 and provide you: wiith & copy undér Question 10 below, Rule t4a-8().

if you fail in your promiss. fo hold the requiired number of securitigs through the dale
of the-meeting 6f shareholders, then the company will be permitted to exclude afl 6f
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your proposals from its proxy materials for any. meetmg held in‘the following two
calendar years.

g. ‘Question 7: Whé:has the burden of pérsuading the Commission ar its-staff that my proposal
-can be excluded? Except as otherwise noted, the burden:is on the company to demonstrate
that it is entitled to exclude a proposal:

h. Question 8:-Must | appear personally at the-shareholders' meeting to present the proposal?
1.

Either you, or your reptesentative who is gualified under state law to present the
proposal on your behalf, must aftend the meeting to present the proposal. Whather
you attend themeeting. yourssif or sénd a qualified representative to tha meeting-in

'your place, you should make surethat you; of your representative, follow the proper

state law procedures for attending the meeting and/or presenting your proposal.

If the companiy holds it shareholder meeting in whole or in part via electionic media,
and the company permits you or your representative to present your proposal via
such media, then you may appear through electronic media rather than travelihg to
the meetlng to appear in person.

i you-er-your qualified réprésentative fail to appear and present the proposal,

‘'without ggod. cause, the eompany will be’ permllted to exclude all:of your proposals

from its proxy materrals for. any meelings-held’in the follewrng two calendar years.

T Question 8: If | have complied w_r_t,h;the procedural requirements, on what éther bases may a

company rely fo exclude my proposal?

1.

Improper under state law: If the propasal is not a proper sub]ect for action by
shareholdars under the laws of the jurisdiction of the company's organization;

Note fo paragraph (1)(1)

Depending on the subject matter, some proposals are not cénsidered proper under
state law if they would be binding on the company if approved by shareholders. In

our-expertence; most proposals that are cast as recommendations or requests that
the board of directors take specified action are propér under state law. Accordingly,

‘we will assume that a: proposal draftéd @s a recommendation.or suggestion'is

proper unless the company demonstrates othérwise.

Violation-of law: If the proposal would, if rmplemented causé the company to violate
any state, faderal, or foreign law to' which it is subject,

‘_Note to paragraph (i)(2)

Note to-paragraph G)(2): We will niot apply this-basis for exciusion to permit
exclusion of a proposal on grounds.that it weuld violate foreign law if compliance
with-the foreign law could result in a violation of any state or federal law.

Viofation-of proxy: rules: If the: proposal or supporting statement is contrary to-any of
the Commission's proxy rules, lncludm% Rule 14a-9, which prohibits materially false
or inisleading statements in proxy soliclting materials;

Personal grievance; special interest: If the proposal relates to the radress of d
personal claim or grievance agsinst the company or any other person, or if it is

‘designed to result in a bensfit to you, or fo furthéra personal interest, which is not
" “shared hy the ather shareholders at large;
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Relevance: If the' proposal rélstes to operations which account for less than 5

pereent:6f the-:company's-total assets at the end of its most recent fiscal year, and
for less than & percent of its net earing sand gross sales for its most recent fiscal
year, and is iiot otharwise significantly refated to the company's business;

Absence of power/authorily: If the company would lack the power-or authority to
implement the proposai;
Management functions: If the proposal deals with a matter relating to the company's
ordinary business opetatioris;
Relates to election: If the proposal:
i.  Would disqualify a nominee who Is standing for election;
ii.  Would remove a director from office before his or her term expired;
ii.  Questions the.competence, business judgment, or character of one.or more
~ hominess c‘:‘r‘d‘rrecters: 4
iv. Seeks o Include a: speeuﬂe individualin‘the company's proxy niaterials for
election to the beard of directors;.or
v.  Otherwisé gould affect the outeome:of the upcoming election of directors.

Coh’ﬂicté with company S p’mpo'sél lf th‘e broposal drrectly confticts with one of the

Nots to \para_g_r.aph »(i).(_9)_ )

Note {o paragraph (|)(9) A company’s subinission to the- Commiission under this
section. should specify the points of conflict with the.company’s proposal.

Substantially implemented: If the company has already substantially implemented
the proposal;

Note to paragraph (H{10)

A company may excliude a sharsholder proposal that would provide an advisory
vote or seek future-advisory votes to approve the compensation of executives as
dlsciosed pursuant to Item 402 of Regulation S-K.or any successor to ltem 402 (a

! 1y vote®) o that relates-to the frequency of say-on-pay votes, provided that
ih the Most recent sharsholder vote required:by Rule 240,144-2:1(b) of this chapter a
single:yesr {i.e., one, two, or three years) received approval of a majority of votes
cast on.the matter and the:company has adopted a policy on the frequency of say-
on-pay votes that is consistent with.the choice of the majority of votes cast.in the
most recent shareholder vote required.by rite 240.14a-21(b) of this chapter.

Duplication; If the. proposal substantially duplicates another proposal prewousiy
subrtiitted ta the comipany by dnother proponent that will be included in‘the
gompany's.proxXy materials for the same meeting;

Resubmissions: If the proposal deals with substantially the same subject matter as
another preposai or-proposals. that has or have bean préviously included in the
coivipany's proxy. materials within the preceding § calendar years, a company may

‘exclude: it from its proxy Materials for-any mesting held withir 3-calendar years of

the last time itwas. included I thie proposal received:



i Lessthan 3% of the vote if proposei once within the preceding 5 calendar
years;

ii.  Lessthan-6% of the vote onits last submission to shareholders if proposed
twice previously within the preceding 5 calendar years; or

fii. Lessthan 10% of the vole on.its last submission to shareholders if proposed
three times-or more préviously within-the preceding 5 calendar years; and

13. Specific amount of dividends: If thé«_prop‘osal relates to specific amounts of cash or
stock dividéends.

j.  Question 10: What procedures must the company foﬂow if it intends to exclude my
proposal?

1. If the.company iritends to-exclude a proposal from its proxy materials, it must file its
reasons with the Commission no later than 80 calendar days before it files its
definitive proxy statement and form of proxy with the Commission. The company
must simultaneously provide you with a copy of its submission. The ‘Commission
staff may permit the company to make its. submission later than 80 days before the
company files its definitive: proxy statement-and form of proxy, if the company
demonstrates good cause for missing the deadline.

2. The company must file six paper copies of the following:
i.  The proposal;

. An explanation of why the company believes that it may exclude the
proposal, which should, if possible, refer to the miost recent applicable
authority, such as prior Division letters issued under the rule; and

. Asupporting opinion of counsel when such reasons are based on matters of
state or fareign law.

k. Question 11: Mzy | submit my-own statement to the Commission rasponding to the
company's arguments?

Yes, you may submit-a response, but it is not required. You should try to submit any
response to-us, with-a copy fo the: company, as soonas possible after the company makes
its submission. This way, the Commission staff will hiave time to consider fully your
submiission befote it issues its response. You should submit six paper copies of your
response.

L "Question 12: If the company includes my shareholder propesal i its proxy materials, what
information about me must it include along with the proposal itself?

1. The company's proxy statement must include your name and address as well as
‘the number of the company's-veting securities that you hold. However, instead of
providing that information, thie company may instead include a statemerit that it will
‘provide the iriformation to shareholders promptly upon receiving an oral or written
request, .

2. The company is not responsible for the contents of your proposal or supporting
statement.

s
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m. -Quéstion 13: What can | do if the company includes ih its proxy statement reasons why it
believes sharehoiders should not vote in favor of my proposal, ‘and | disagree with some of
its statements? .

1.

The company imay elect toinclude in its proxy statement reasons why it believes

shareholders should véte agaihst your proposal. The-company is allowed to make

arguments reflecting its own point of view, just as.you may express your own point
of view in your proposal's supporting statement.

However, If you believe.that the compary’s opposition to your proposal contalns
materiglly false:or misleading statements that may violate our anti- fraud rule, Rule
14a-9, you should promptly send'to the Eomnigsion staff and the- company aletter
explalnihg the reasons for your view, along with 2 copy of the company's statements
opposing your proposal. To the extent posslb!e your letter should: include specific
factual information demonstrating the inacciacy of the company's claims. Time
petmitting, you may wish fo try to work out your différénces with the-company by
yourself before contacting the Commissiori staff.

We require the.company to send you a copy of its statements opposing your
proposal before. it sends its proxy materials, so that yoit may bring to our attention
any materially false or misleading statements; under the following timeframes:

i. - If ourno-action response requires that you make-revisions to your proposal
or supporting statement as a condition to requlring the comparny to include it
in its. proxy materials, then the company must provide you with a copy of its
opposmon statements.no later than 5 calendar days after the company
receives a copy of your revised proposal; or

ii.  Inall othercases, the company must provide you with a copy of its
opposition staterients na later than 30-calendar days before.its files
definitive copies of its. proxy statement and form of proxy Under Rule 14a-6.
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JU.S. Securities and Exchange Commissiot

Division of Corporation Finance
Securities and Exchange Cominission

Shareholder Proposals
Staff Legal Bulletin No, 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011
Summary: This staff légal bullétin provides inforimation fof companies and
shareholders regarding Rule 14a=8 under the Securities Exchange Act of
1934, '
Supplementary Informatioh: The statéments In this bulletin represent
the views of the Division of Corporation. Finarice (the “Division”). This:
bulletin is not a rule, requlation or statemaent of the Securities and
Exchange-Cofnmisslon (the “Commission”). Further, the. Commission has
neither appréved nor disa
Contacts: For further informmation, please cortact the Division’s. Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-baseéd
request form athttps://tts.sec.gov/egi-bin/corp_fin_interpretive.
A. The purpose of this bulletin
This bulletin Is part of a centinuing effort by the Division to provide
guidance on-important Issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin ¢ortains Information regarding:
« Brokers and banks that constitute “record” helders under Rule 14a-8
(b)(2){I) for purposes of verifying whether a beneficial owner Is
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avoid when submitting proof of
ownership to companies;

¢ The submission of revised proposals;

» Procedures for withdrawing no-action requests.regarding proposals
submitted by multipte proponents; and.

» The Division’s new. process for transmitting Rule 14a-8 no-actioh
responses by email.

You can find additional guldance regarding Rule 14a-8 inthe following
bulleting that are avallable on the Commission’s website: SLB No, 14, SLB
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No. 144, SLB No. 14B, SLB No. 14C, $LB No. 14D and SLB No, 14E.

B. Thee types of brokers and banks that constitute “record” holdeis
under Rule 14a-8(b)(2)(|) for purposes of Vetifying whether a
beneficial owner is eligible to. submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to subrmiit a shareholder proposal, a shareholder must have
continuously held at least $2,000 In market value, of 1%, of the company’s
securities entitied to be voted oh the proposal at the shareholder meeting
for at least one yeéar as of the date the shareholder submiits. the proposal.

The shareholder must-alse continue te hold the required amount of
‘gecuritles through the date of the. méeting and must provide the company

with a written statement of intent to- ‘do so.t

“The steps that a 's'h:a_rehqlder must take to verify his or her éligibility to

submit a proposal depéend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered 6wners and
beneficlal owners.2 Registered owners have-a direct relationship with the
issuer because thelr ownership of shares is listed on the records maintained
by the Issuer or its transfer agent. If & shareholder IS & registered owner,
the company can independently confirm that the shareholder’s holdirgs
satisfy Rule 144-8(b)’s eligibility requirement.

The vast majority of investors in shares Issued by U.S. companies,
however, are baneficial owners, which means that they hold their securities
In book-entry form thtough a secuiities intermedlary, such as a broker or a
barik. Berieficial owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(l) provides that a bengficlal owner cafr provide
praef of owhiership td support his or her eligibility to submilt a préposal by
submitting a.wiitten statement “from the ‘record” holder of [thié] securities
(usually & broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the réquired amount of securities
continuously for at least one year.2

2, The role of the Depository Trust Company

Most large U.S. brokers @nd banks deposit thelr customers’ securities with,
and hold those.gecurities through, the Depository Trust Company (“"DTC"),
a registered: c{earing agenicy. acting as a securities depository, such brokers
and banks are often referred to as “participants? in DTC.2 The names of
> participants; however, do.not appear as the registered owners of
- deposited with DTC o the list of sharehiolders maintained by
the company or, more typlcally, by its transfer agent. Rather, DTC's
nominee, Cede. & .Co:, appéars on the shareholder list.as the sole registered
d-with DTC by the DTC participants. A company

the securitie

can request from DTC.a “securities position listing” as of a specified date,
which Identifies thé DTC participants having a position in the company’s
sécurlties. and the number of securities held by each DTC partictpant on that
date.®

3. Brokers and banks that constitute “record” holders under Rule
14a-8(h)(2)(1) for purposes of verifying whether a beneficial
owner is eligible to subinit a proposal under Rule 14a-8
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In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be consldered a “record” holder for purposes of
Rule 14a-8(b)(2)(1). An Introducing broker is & broker that éngages In sales
and other activitles Invelving customer cornitact, such as openi ng customer
accounts and acgepting customer-orders, but Is not: permitted to maintain
custody of custorner funds and secutities.® Instead, an introducing broker
engages anothér broker, known as a “clearihg broker,” to hold custody of
client funds and securifies, to clear and execute custemer trades, and to
handle otheér fuhctions such as fssul onflrmations of customer trades and
custorer account statements. Cleariig birokers generally are DTC
particlpants; introducing brokers generally are net. As Introducing brokers

generally are not DTC participants, and therefore typically da het appear on
- DTC's securities position listing, Hain Ceélestial has requiréd companies to

accept proof of ownership letters from brokers. in cases where, unlike the
positions-of registered owners and brokers and banks that-are DTC
patticipants, the company is unable to verify the positions against Its own
or its transfer-agent’s records or agalnst DTC's securities position listing.

In llgh-t of guestions we have recelved following two recent court cases

relating to proof of owniership undér Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Cancept Rélease, we have reconsidered our views as to what

~ types of brokiers and banks should be considered “record” holders under

Rule 14a-8(b)(2)(I). Because of the transparency of DTC partlcipants’
positions In: a eorapany’s- gecurities, we will take the view going forward*

that; for Rule 14a-8(b)(2)(1) purposes,:only DTC particlpants should be

viewed as “record” holders OF securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this.approach as to who constitutes 3 “record”
holdeér for purposes of Rule 14a-8(b)(2)(1) will provide greater certainty to

beneficlal ownérs and comparies, We:also riote that this approach is

consistent with Exchange Act Rule 12g5-1 ahd.a 1988 staff no-action letter

atdressing that rule,® under which brokers and banks that are DTC

participants are considerad to be the record holders-of securities on deposit
with DTC wheh caicilating the number of record holders for purposes of
Sections 12(g) :and 15(d) of the Exchange Act.

Compahles have occasionally expressed the view that, because DTC's

nomineg, Cede & Co., appears on the shareholder list as-the sole registered

owner of securities deposited with DTC by the DTE partlcipants, onhly DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Riile 143~ 8(b)(2)(l) We have never
interpreted the rule to require a stiareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guldance should be
construed as changing that vlew

How can a shareholder determine whether his or her broker or bank is a
DTC participant?:

Shareholders and companies can confirm whether a particular broker or
bank Is.a DTC partictpant by checking DTC’s particlpant list, which is
‘currently avatiable on the Internet at

http.//www.dtcc. com/downIoads/membership/d%rectortes/dte/alpha pdif,
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What If a shareholder’s bﬁoke,f' é’r'é&nk’ is .not on DTC’s participant list?

The sharéhelder will need to ob’cam proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be abls to find ‘out who this DTC particlpant is by asking the
shareholder’s broker or.bank.2

| If the DTC participant knaws thé shareholder’s broker or bank's
holdings, but does.not know the shairehaldér’s holdirigs, a shareholder
| ‘could satlsfy Rule 14a-8(b)(2)(1) by-ebtaining and submitting two proof
| of ownership stateiients verifying that; at the time the proposal was
submitted, the required-amount .of securities were contlnuousiy held for
~ at least-one-year - one from the shareholder's broker or bank
| conflrming the shareholder’s ownership, and the other from the DTC
participant confirming-the broker or bank‘s ownership.

How will the staff process: no-action requests that argue for 'exc/i:slo.n on
the basis that the shareholder's proof of ovwinership is not from a DTC
particlpant?

The staff will grant rio-action rélief to a comparny on the basis that the
sharehaolder’s proof of ownérship is hot from a DTC participant only if
the cormpany’s notice of defect describes the required. proof of
ownership in a manner that Is consistent With the guldanee containéd in
this bulletin. Under Rule 14a-8(f)(1), thé -shareholder will have-an
opportunity to-obtain the requisite proof of ownership. after récelving the
notice of defect.

C. Common eriois: shareholders can avold when submitting proof of
ownership to. companies

In this section, we describe two comimon errors shareholders make when
submitting proof of ownership for purpeses of Rule 14a-8(b)(2), and we
provide guidanceé on how to avold these errors,

First, Rule 14a-8(b) requires a shareholder to provite proof of ownership
that he of she has “continuously held at least $2,000 In market value, or
1%, of the corhpahy’s seclrities entitled to be voted on the proposal at the
meeting for at least one year by the date vou submit the

proposal™* (emphasis added) A2 We note that many proof of ownership
letters do not-satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is subimitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving & gap between the date of the verification and the date the proposal
fs submitted. In other cases, the letterspeaks as of a date after the date
the proposal was submitted but covers g period of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year period:préceding the date of the proposal’s submission,

Second, many letters fail to confitm continuous ownership. of the securlties,
This ean .occur when a broker or bank submits a letter that confirms the
shareholders beneficial ownership only as of a specified date but omits any
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reference: to continuous ewnership for a one-year period.

We récognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause Inconvenience for shareholders when submiitting proposals.
Although our administration of Rule 14a-8(b) Is constrained by the téerms of
the rule, we belleve that sharehelders can avold the two-eriors highlighted
above by arranging.to have their broker or bank previde the required
verification of ewnership as of the date they plan to.submit the propoesal
using the following format:

“As of [date the proposal Is submitted], [name of shafeholder]
held, and has held continuously for at least one year, [number
of securitles] shares of [company. name] [class of securities].”.:

As discussed above; a shareholder may also heed to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are hald if the shareholder’s broker or bank Is not a DTC

'partlclpant

. The submission of revised proposals

. On occaslon, a-sharéholderwill revise a proposal after submltting it to'a
_company. This section addresses duestions we have received regarding

revisions to a proposal or supporting. statement.

1. A shareholdér submits & timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receivrrig proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By subinitting a revised proposal, the

- sharehiolder has effectively withdrawn the Initlal proposal, Therefore, the

sh.areholder Is not in violation of the. one-propos_al limitation In Rule 14a-8
(¢).22 If the company intends to submit a no-action request, it must do so
with respect to the revised proposil,

We recognize that:in. Question. and Answer E.2 of SLB No. 14, we indicated
that If a shareholder makes revisions to.a proposal before the company
submits Its ne-actlon request, the company can cheose whether to accept
the revisions, However; this guldance has led some companies. to belleve
that; In cases where shareholders:attempt to make changes to-an initial
proposal the company Is free to Ignere such revisions even if the revised
proposal is submitted before the company’s deadllne for receiving
shareholder propesals. We are revising our guldance on this Issue to make
clear that @ company may not ignore a revised proposal in this situation Al

2; A shareholder submits a timely praposal. After the deadline for
receiving proposals, the shareholder siibmits a revised proposal.
Must the company accept thie revisions?

Ne. If a:shargholder-submits revisions to.a proposal after the deadline for
recelving propesals under Rule 14a-8(e), the company: Is not required to
accept the révisions. However, if the corfpany does not accept the
revisions, It must treat the revised proposal as & second proposal and
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submit a hotjee stating its intention to excl-u‘d‘é the revised proposal, as
required by Rule 14a<8(i). The company’s hotlce inay cite Rule 14a-8(e) as

‘the reason forexcluding the revised proposal. If the company does not

accept the revisions and intends to exclude the Initial proposal, it would

‘alse heed to submit its reasons for excluding the Inltial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal Is
submitted.. When the Cormimission hias discussed revisions to proposals, it it
has not suggested that a revision triggers a requirermnent to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ewnership.
tncludes prondlng a wittten statement that the shareholdér intends to
conttnue to hold the securities through the date. of the shareholder meetlng.
Rule 14a-8(f)(2) provides that If the shareholder “falls in [kis or her]
promilse to hold the required number of securitiés through the date of the
meeting- of shareholders, then the company will be permitted to exclude all

of [the safhve shareholder’s] propesals from Its proxy materials for any
meeting held In the following two calendar years.” With these provisions in

mind, we do not interpret Rule 14a-8 as requiring additional proof of

owfriership- vyhe_n a shareholder submits a revised proposal. i

E. Procedures for withdrawing no-action requests for proposals
submitted by muitiple pmponents

We have prevlausly -a‘:d‘di'-essed the requirements for withdrawing a Rule
14a-8 ne-action request in SLB Nos, 14 and 14C, SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a sharehelder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No,
14C states that, If each shiareholder has designated a lead Individual to act
on Its behalf and thie company Is able to demonstrate that the individual Is
authorized to act on behalf of all of thé proponents, the company need only
provide a letter frorm that lead individual Indicating that the tead individual
1$ withdrawing thie proposal on behalf of @ll of the proponents.

Becatise there Is no rellef-granted by the staff in cases where a no-action
request Is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensoms, Going forward, we will process a withdrawal request
if the: company provides a letter from the lead filer that includes a
representation that the lead filer Is authorized to withdraw the proposal on
behalf of each proponent Identified.in the company’s no-action request, 18

F. Use of émiall to transmit our Rile 14a-8 no-action responses to
companies and proponents

To date, the Divislonh has transmitted copies of our Rule 14a-8 no-action
responses, including coplés of the correspondence we have receivéd In
cofihection with such requests, by U.8. mall to:companies and proponents.
We also post dui reésponse and the related correspondence to the
Commission’s wébsjte shortly after Issuance of our response,

In order to accelerate delivery of staff responses to companies and

Page. 6 of 9


http:no"aotIQnreql,.l~.st
http:propo$aJ.li

STM

. 2010)

praponents, and to reduce our copylng and jpostage. costs, going forward
we Intend to transmit our Rule 14a-8 no-action responses by ematl to
companies and proponents. We therefore encourage both companies.and
proponents: to Include emall contact information In any correspondence to
each ether and to us, We will use U.S, mail to trahsmit our no-action

‘response to any company or proponent for which we do not have emall

contact information. -

Given the avallability of our responses and ttie related correspondenice on
the Cemmission’s website and the requirement under Rule 14a-8 for
companies:-and proponents to:copy each other on correspondence

submitted to the Commission, we believe It Is uninecessary to transmit
coples ‘of the related correspondence alohg with our no-actioh response.
Thergfore, we Intend to transmit only out staff response and not the
corresponderice we recelve from the parties. We will continue to post to the
Commission’s website coples of this corresponderice at the same time that
we post our staff no-action responsg,

4 See Rule 14a-8(b).

2 For an explanation .of the types-of sharé ownership in the U.S., see
Concept Rélease on U.S. Proxy System, Relgase No. 34-62495 (July 14,

FR 42982] ("ProXy Méchanics Concept Release”), at Section II A.
The term “bénéficial owner” deés not have & Uniform meaning under the
federal securittes laws.. It-has. a differént meanling in this bulletin as »
compared to “beneéficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
inténded to suggest: that registered owners are not benefictal owners for
purposes of those Exchange Act provisions: See Proposefd Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982},
at n.2 (*The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light-of the. purposes of those rules, may be Interpreted to
have a broader meaning than It would for certalh other purpose(s] under
the federal secutities laws, such as reporting pursuant to the Williams

Act ll),

2 If a shareholder has filed a Schedule 13D, Schedule 136G, Form 3, Form 4
or Form 5-reflecting ownérship-of the réquired amount of shares, the
shareholder may instead prove ownership by submitting a ¢opy of such
fllings and providihg the additional Inférmation that is described in Rule
14a-8(b)(2)(i1). :

4 PTC holds the deposited securities in “funglble buifk,” meaning that there
are no-specifically fdentifiable shares directly : owned by the DTC
participants. Rather, each DTC participant holds a pro rata Interest or
pesition in the aggregate nurnber of shares of a particular issuer held at
DTE. Correspondingly, each customer of a DTC participant - such as an .
individual Investor — owns a pro rata Interest in the shares in which the DTC
particlpant has a pro rata interest. See Proxy Mechanics Concept Release,

at Section 11.B.2.a.

3 See Exchange Act Rule 17Ad-8.
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§ See Net. Capltal Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“Net Capital Rule Release”), at Section I1.G.

- Z See KBR Inc. v. Ghevedden, Civil Action No. H-11-0196; 2011 U.S, Dist.

LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010): In both cases, the court
concluded that a secuntles intermediary was. not a réecord holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s noh-gbjecting benéficlal owners or on any DTC securities
position listing, nor was the Interinediary @ DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 1n addition, if the shareholder’s broker Is an Introducing broker, the
shareholder’s account statements should include the clearing broker’s
Identlty and telephone number. See Net Capital Rule Release, at Section
ILC.(IH). The clearing broker will generally be a DTC participant.

i For. purposes of Rule 14a-8(b), the submission date. of a proposal will
generally precede the conipany’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery:

4 This format Is. acceptable. for purposes of Rule 14a-8(b), but it Is not
rmandatory-or exclusive,

2 As such, It Is hot-appropriate for a company to send a notice of defect for
multiple ﬁkdpdsals- unider Rule 14a-8(c) upon recelving a revised proposal.

13'This position will apply to all propesals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardless of
whether they are explicitly labeled as “revisions” to-an Initial proposal,
unless the shareholder afﬂrmatfvely Indicates. an Intent to submit a second,
addidonal propoSal for Inc islon Ih'the company’s proxy materials. In-that
case, the company must send the shareholder a notice of defect pursuant
to Ruile 14a-8(F)(1) if it intends to excliudé eithér proposal from its proxy
materials ih rellance on Rulé t4a-8(c). In light of this gujdance, with
respect to proposals or revisioris recelved before a company’s deadline for
submission, we will no lohger follow ‘Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters In which wetook the view that a
proposal would violate thié Rule 14a-8(¢) one-proposal limitation if such
proposal Is submiitted to & tompany after the company has elther submitted
a Rule 14a-8 no-action request to exclude an earlter proposal submitted by
the saie propenent or hotffied the proponent that the earlier proposal was
excludable urider the rule.

- 1 Seg, e.g., Adoption. of Amendments Relatlng to Proposals by Security

Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 529941,

15 Because the relevant date for praving ownership under Rule 14a-8(b) is
the date the proposal is. submitted, a proponent who doés not adequately
prove owniership n conhéction with a proposal Is not permitted to. submit
another proposal for the same meeting on a later date.

16 Nothing in this staff position has any effect on:the status of any
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shareholder-proposal that Is not withdrawn by the propeonent or its
authorized representative,

http:/rwww.sec.govyinterps/legalfcrsib147.htm.
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Ameritrade Postitt FaxNote 7671 [Beis /)5 [REL.P

To v
Se.tt n;K.hus Fm"f?"lhn C‘Atf/c_//eu\
w3 - rvowv————— o <y »wossrermmens | CO4DOPL Co. . '
Phone # Phone #
*kk
June 8, 2012 . T 3279 1‘7’ 5‘ /‘ — ; FISMA & OMB Merlnorandum M-07-16 ***
Willlam Steiner '
*** FISMA & OMB Memorandum M-07-16 *** ‘.
’ i 4
Re: TD Ametitrade account ending in “% FISMA & OMB Memorandum M-07-16 *** ;

Dear William Stelner,

SR RIL ICE N RN

Thank you for allowing me fo assist you today. Pursuant fo your request, this letter is to confirm that you -
have continuously held no less than 500 shares of Archer Daniets Midland (ADM) and 500 sharas of A
Harrls Corp (HRS) in the TD Ameritrade Clearing, Inc., DTC# 0188'acembendingdvemonsinseriMeydh- 16
2011. 3

I you have any further quesfions, please contact 800-669-3900 ko spealc with a TD Ameritrade Cllent
Services representative, or e-mail us at clientservices@tdameritrade.corm. We are availablo 24 hoursa
day, seven days a week. . .

Sincerely, ' i

Dan Siffting
Research Spaclalist ;
TD Ameritrade o

This information & fumishad as pért of & yaneral [nformatian service end TD Ameritrade shall nol be flable for any damagas arising =
ol of ahy inaccuracy in the information. Becauss thi3 nformation may differ from your TD Ameritrade ionthly staterent, you
shoud raly onty on the T Amerlirade menthly stetemont as the official record of your TD Ameritrade sccouat.

TD Ameritrade does not provide invastment, legal or 1ax advice. Please consult yolr invasiment, fegal of tex odvigor regarding tax
congeguances of your transactions,

TD Amerittada, Inc., member FINRA/SIPGINFA. TD Ametilvade I8 a irsdemark jointly owaed by TD Ametirado IP Company, inc.
and The Toronto-Dominlon Bank, & 2011 TD Amerirada JP Gompany, Inc, Al dghts reserved, Used will posmission.
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