UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561
DIVISION OF
CORPORATION FINANCE

May 18,2012

John A. Granda
Stinson Morrison Hecker LLP
jgranda@stinson.com
Re:

H&R Block, Inc.
Incoming letter dated May 7, 2012

Dear Mr. Granda:
This is in response to your letter dated May 7, 2012 concerning the shareholder
proposal submitted to H&R Block by William Steiner. Copies of all of the
correspondence on which this response is based will be made available on our website at
http://www.sec.gov/divisionslcorofinlcf-noactionlI4a-8.shtml. For your reference, a
brief discussion of the Division's informal procedures regarding shareholder proposals is
also available at the same website address.
Sincerely,
TedYu
Senior Special Counsel

Enclosure
cc:

John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

May 18,2012

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

H&R Block, Inc.
Incoming letter dated May 7,2012
The proposal relates to executive compensation.

There appears to be some basis for your view that H&R Block may exclude the
proposal under rule 14a-8(f). We note that the proponent appears to have failed to
supply, within 14 days of receipt ofH&R Block's request, documentary support
sufficiently evidencing that he satisfied the minimum ownership requirement for the
one-year period as required by rule 14a-8(b). Accordingly, we will not recommend
enforcement action to the Commission ifH&R Block omits the proposal from its proxy
materials in reliance on rules 14a-8(b) and 14a-8(f).
Sincerely,
Matt S. McNair
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDE-R PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
nIles, is to aid those ~ho must comply with the rule by offering infonnal advice and suggestions
and to detennine, initially, whether or not it may be appropriate in a particular matter too
recommen~ enforcement action to the Commission. In connection with a shareholdeor proposal
!JIlder Rule 14a-8, the Division'sstafT considers the infonnation furnished to it by the Company
in support of its intention to exclude the proposals from the Company's proxy materials, ac:; well
as ariy infonnation furnished by the proponent or-the proponent's representative.
Although Rule 14a-8(k) does not require any commmucations from shareholders to the
Commission's s~ the staff will always consider information concerning alleged violations of
the statutes administered by the- Commission, including argument as to whether or not activities
propos~d to be taken -would be violative of the statute or rule involved. The receipt by the staff
of such in~onnation; however, should 110t be construed as changing the staff's informal
procedures and-proxy review into a formal or adversary procedure.

It is important to note that the staffs and Commission's no-action responses to
Rule 14a:..80) submissions reflect only informal views. The detenninations-reached in these no
action letters do not and cannot adjudicate the merits of a company's position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company i~ obligated _
to include shareholder_proposals in its proxy materials. Accordingly a discretionary
detennination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a-company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company's proxy
material.

John A. Granda
816.691.3188DIRECf
816.412.1159DIREcrFAX

STINSON
MORRISON

jgranda@stinsoo.com

HECKER
-LLP-

May 7, 2012

VIA ELECTRONIC MAIL (shareholderproposals@Sec.gov)

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
Re:

H&R Block, Inc.
Shareholder Proposal of William Steiner
E~change Act of 1934 - Rule 14a-8

Ladies and Gentlemen:
Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended, we
are writing on behalf of our client, H&R Block, Inc., a Missouri corporation (the
"Company"), to request that the Staff of the Division of Corporation Finance (the
"Staff") of the Securities and Exchange Commission (the "Commission") concur with
the Company's view that, for the reasons stated below, it may exclude the shareholder
proposal and supporting statement (the "Proposal") submitted by William Steiner
through his designated proxy John Chevedden (Messrs. Steiner and Chevedden,
together, the "Proponent"), on April 4, 2012 for inclusion in the proxy materials that the
Company intends to distribute in connection with its 2012 Annual Meeting of
Shareholders (the "2012 Proxy Materials").
Pursuant to Rule 14a-8(j), this letter is being filed with the Commission no later than 80
days prior to the date on which the Company intends to file its definitive 2012 Proxy
Materials. Pursuant to Staff Legal Bulletin No. 14D (Nov. 7,2008), we are submitting
this letter via electronic mail to the Staff in lieu of mailing paper copies. Also pursuant
to Rule 14a-80), a copy of this submission is being sent simultaneously to the
Proponent as notification of the Company's intention to exclude the Proposal from its
2012 Proxy Materials.

sUnson.com
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BASIS FOR EXCLUSION
As discussed more fully below, we have advised the Company that the Proposal may be
properly omitted from the 2012 Proxy Materials pursuant to Rule 14a-8(b) and Rule
14a-8(t)(1) because the Proponent has failed to establish that the Proponent held at least
$2,000 in market value, or 1%, of the Company's securities entitled to be voted on the
Proposal for at least one year by the date the Proponent submitted the Proposal. A copy
of the Proposal and accompanying cover letter is attached to this letter as Exhibit A.

ANALYSIS
The Proposal May Be Excluded Under Rule 14a-8(b) and Rule 14a-8(f)(1) Because
the Proponent Failed to Establish the Requisite Eligibility to Submit the Proposal
The Company may exclude the Proposal under Rule 14a-8(f)(I) because th,e Proponent
failed to substantiate his eligibility to submit the Proposal under Rule 14a-8(b). Rule
14a-8(b)(1) provides, in part, that "[i]n order to be eligible to submit a proposal, [a
shareholder] must have continuously held at least $2,000 in market value, or 1%, of the
company's securities entitled to be voted on the proposal at the meeting for at least one
year by the date [the shareholder] submit[s] the proposal." Staff Legal Bulletin No. 14
specifies that when the shareholder is not the registered holder, the shareholder "is
responsible for proving his or her eligibility to submit a proposal to the company,"
which the shareholder may do by one of the two ways provided in Rule 14a-8(b)(2).
See Section C.1.c, StaffLegal Bulletin No. 14 (July 13,2001). Further, the Staff
recently clarified that these proof of ownership letters must come from the "record"
holder ofthe Proponent's shares, and that only Depository Trust Company ("DTC")
participants are viewed as record holders of securities that are deposited at DTC. See
StajJLegaZ BulZetinNo. 14F(Oct. 18,2011) ("SLB 14F").
The Proponent submitted the Proposal to the Company via electronic mail on April 4,
2012. The Proponent did not include with the Proposal documentary evidence ofthe
Proponent's ownership of the requisite number of Company shares. In addition, the
Company reviewed its stock records, which do not list the Proponent as a record owner
of Company shares.
Rule 14a-8(f) provides that a company may exclude a shareholder proposal if the
proponent fails to provide evidence of eligibility under Rule 14a-8, including the
beneficial ownership requirements ofRule 14a-8(b), provided that the company timely
notifies the proponent of the problem and the proponent fails to correct the deficiency
within the required time.
Accordingly, the Company sought verification of share ownership from the Proponent.
Specifically, the Company sent via overnight delivery and electronic mail a letter
notifying the Proponent of the requirements of Rule 14a-8 relating to the establishment
of proof of ownership and how the Proponent could cure the procedural deficiency (the
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"Deficiency Notice"). The Company sent the Deficiency Notice on April 6, 2012,
which was within 14. calendar days of the Company's receipt of the Proposal. A copy of
the Deficiency Notice, together with evidence that such Deficiency Notice was timely
received by the Proponent, is attached to this letter as Exhibit B.
As required by SLB 14F, the Deficiency Notice provided detailed information regarding
the "record" holder requirements and attached a copy ofRule 14a-8 and SLB 14F.
Specifically, the Deficiency Notice stated:
•
•
•
•

the ownership requirements of Rule 14a-8(b);
that, according to the Company's stock records, the Proponent was not a record
owner of sufficient shares;
the type of statement or documentation necessary to demonstrate beneficial
ownership under Rule 14a-8(b); and
that any response had to be postmarked or transmitted electronically no later
than 14 calendar days from the date the Proponent received the Deficiency
Notice.

The Proponent responded to the Deficiency Notice via electronic mail on the last day of
the 14 day period (April 20, 2012) with a letter from TO Ameritrade, dated as of April
20,2012 (the "Broker Letter"), a copy of which is attached to this letter as Exhibit C.
The Broker Letter did not establish that the Proponent met the one-year continuous
holding period requirement ofRule 14a-8(b). Instead, the Broker Letter indicated that
the Proponent had held the Company's shares only since November 9,2011 (which is
less than five months prior to the date of submission of the Proposal). As a result, the
Proponent did not cure the procedural deficiency described in the Deficiency Notice
because he did not submit additional proof of ownership substantiating the one-year
requirement during the 14 day cure period that ended on April 20, 2012. As ofthe date
of this letter, the Company has not received any other proof of ownership from the
Proponent substantiating the one-year requirement.
The Staffhas consistently taken the position that if a proponent does not provide
documentary support sufficiently evidencing that he or she has satisfied the continuous
ownership requirement for the one-year period specified by Rule 14a-8(b) during the
time period allowed under Rule 14a-8(f), the proposal may be excluded under Rule 14a
8(t). See, e.g., Piper Jaffray Cos. (avail. Jan. 9,2012); Deere & Co. (avail. Nov. 16,
2011); Hewlett-Packard Co. (avail. July 28, 2010); RTI In!'l Metals, Inc. (avail. Jan. 13,
2004).
We acknowledge that the Staff in the past has extended the time period for a
shareholder to correct a procedural defect in a proposal beyond the 14 days provided in
Rule 14a-8(t)(1). However, the Staff has only done this where the issuer's response
contained inadequate information as to how the shareholder could remedy the
procedural deficiencies. See, e.g., Exxon Mobil Corp. (avail. March 12,2007); Bristol
Myers Squibb Co. (avail. Jan. 19,2005); Sysco Corp. (avail. Aug. 10,2001). In this
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case, an extension ofthe response period is not warranted because the Company's
Deficiency Notice fully explained that the Proponent was required to provide a "written
statement from the 'record' holder ofMr. Steiner's securities verifying that, at the time
he submitted the [proposal], he continuously held the securities for at least one year."
In addition, the Company identified the documents that constitute sufficient proof of
eligibility, indicated that the Proponent should correct the deficiency in the Proposal
within 14 days of receipt of the Company's Deficiency Notice, and enclosed a copy of
Rule 14a-8 and SLB 14F. Thus, the Company's Deficiency Notice provided the
Proponent with all relevant information in a timely manner as called for under Rule
14a-8 and the Staffs guidance under SLB 14F.
Furthermore, the Proponent is more than familiar with the technical requirements
necessary to submit a shareholder proposal. In SLB 14F, the Staff issued guidance
regarding proof of ownership under Rule 14a-8(b) and advised that it would no longer
follow its prior position regarding "record" holders set forth in The Hain Celestial
Group, Inc. (avail. Oct. 1, 2008). The Staff reconsidered its prior position, in part, "in
light of questions [the Staff has] received following two court cases relating to proof of
ownership under Rule 14a-8...." SLB 14F. Mr. Chevedden was not only a proponent
with respect to the shareholder proposal at issue in The Hain Celestial Group, Inc., but
he also was a party to both ofthe two court cases cited in SLB 14F. See fn 7, SLB 14F
(citing KBR Inc. v. Chevedden, Civil Action No. H-II-0196, 2011 U.S. Dist. LEXIS
36431,2011 WL 1463611 (S.D. Tex. Apr. 4, 2011) and Apache Corp. v. Chevedden,
696 F. Supp. 2d 723 (S.D. Tex. 2010)).
The Proponent's familiarity with the technical requirements of Rule 14a-8 was further
demonstrated during the current proxy season. On January 13,2012, Apache Corp.
provided the Staff with a notice of exclusion indicating that it intended to exclude a
shareholder proposal submitted by Mr. Chevedden for inclusion in the company's proxy
materials for its 2012 annual meeting of shareholders because Mr. Chevedden failed to
provide the requisite proof of ownership in response to the company's proper request for
that information and, in connection therewith, the company :filed a complaint seeking
declaratory judgment against Mr. Chevedden to exclude the proposal from the
company's proxy materials. See Plaintiffs Original Complaint, Apache Corp_ v.
Chevedden, No. 4: 12-cv-00137 (S.D. Tex. Jan. 13,2012), available at
http://www.thecorporatecounsel.net/memberlFAQ/ShareholderProposalslO 1_13_12_Ap
ache-complaint.pdf. In the complaint, Apache Corp. provided further evidence of the
Proponent's unparalleled familiarity with submitting shareholder proposals under Rule
14a-8, noting that Mr. Chevedden "appears to be the single most persistent proponent or
proxy ofpurported shareholder proposals in history." In support of this assertion,
Apache Corp. stated that shareholder proposals for which Mr. Chevedden has been the
proponent or proxy have been the subject of over 1,000 Staff no-action letters,
accounting for 13.3% of all proposals considered by the Staff in no-action letters during
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the past ten proxy seasons and over 20.4% of all such letters in the 2011 proxy season
alone. Id at p. 3.
In addition, the Proponent has recently had a proposal excluded from a company's proxy
materials pursuant to Rule 14a-S(f) for failing to supply, despite a timely response to the
company's notice of deficiency, "documentary support evidencing that he satisfied the
minimum ownership requirement for the one-year period as of the date that he
submitted the proposal as required by Rule 14a-S." Merck & Co. (avail. Feb. 19, 2010).
The foregoing is just one of numerous examples in which the Staffhas concurred with
the exclusion of a proposal submitted by the Proponent in which he supplied a timely
response to the company's notice of deficiency but failed to supply adequate proof of
ownership under Rule 14a-S(b). See, e.g., Anheuser-Busch Cos. (Jan. 24,2006); Wal
Mart Stores Inc. (avail. Jan. IS, 2006). In other instances, the Staff concurred with the
exclusion of a proposal submitted by the Proponent in which he simply failed to timely
supply any· proof of ownership in response to a company's notice of deficiency. See,
e.g., NYSE Euronext (avail. Jan. 9, 2012); Int'l Paper Co. (avail. Feb. 2S, 2007);
McKesson Corp. (avail. March 19, 2005).
J

Thus, based on the foregoing, the Proponent should be and the Company believes is
well aware of the procedural requirements necessary to submit a shareholder proposal
for inclusion in a company's proxy statement. In fact, it is obvious that the Proponent
clearly lUlderstood what was being requested by the Company's Deficiency Notice. In
response to the Deficiency Notice, the Proponent sent documentary evidence to the
Company from an entity and in a format that would have satisfied the requirements of
Rule 14a-S(f) and SLB 14F, but for the fact that it only established a five month holding
period, rather than the required one-year period.
The Proponent, having received a timely and adequate notice of deficiency from the
Company, did not submit sufficient verification of his ownership of the Company's
securities, and he thus has failed to comply with Rule 14a-S(b). Consequently, the
Proposal may be excluded by the Company pursuant to Rwe 14a-S(f)(1). .
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CONCLUSION
Based upon the foregoing analysis, we respectfully request that the Staff concur that it
will take no action if the Company excludes the Proposal from its 2012 Proxy
Materials. Should the Staff disagree with the conclusions set forth in this letter, or
should any additional information be desired in support of the Company's position, we
would appreciate the opportunity to confer with the Staff concerning these matters prior
to the issuance of the Staff' s response. Please do not hesitate to contact the undersigned
at (816) 691-3188.
Sincerely,

Enclosures
cc:

John Chevedden
Scott W. Andreasen, Vice President and Secretary - H&R Block, Inc.

0904/832963.0005/6189963.3WP08
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Mr. Robert A. Qaard
Chairman oftbc Boatd
BaR. Blook lac. (HRB)
One lJAB. Block W."
Kansas City, Me 64105
Pli: (816) 154-3000
F.X: (816) 7~S346
FX: Bl6-8S4-8060

DeItr Mr. Geard.
I pmchased stock in our ~ benne I belleved our compulJ' b.l a=tctpo1aJtial. I submit
my .ttMW RsiIe 14a-8 proposal Ul support of'" lGDg-term pcd'omumC" tJf our t4l'np8JJY. My
proposalla tbrthe nextammal sharcl1oldot meedDg. I will meet Rulo l~ ~
iu"lDdhta the cnndlJlOlJl 0WDCI8bip oftbc requilm stock value \IIltiI ak
of the
~V8 ahereboldot mMtID.s- MJ submitted foanat, with 1IIC shareholdl:t-supplied ontphasis.
JatnDmdcd 10. be 08tAl for ddiDidve JI'OX)' publication. This it my proxy tor.John ~
andIOI' his desipce 10 iurwBnl Chis Rule 14a-8 p-opoeal to the ~ IIId to ~ on my behalf
regarding this RIlle 14&-8 proposal. and/or modification of it. _ the forthcomiDg ~
meetiDa befote.. eluting aad after1bofortbcomUaa sbuehokW ~ Pleas dbect all fiItme

fbc"
at:
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[HRB: Rule 14a-8 Proposal, April 4, 2012]
4* - Executives To Retain Significant Stock
RESOLVED, Shareholders urge that Om ~ecutive pay committee adopt a policy requiring that
senior ex.ecutives retain a significant percentage of stock acquired through equity pay programs
until reaching normal retirement age and to report to shareholders regarding this policy before

our next annual shareholder meeting.
Shareholders recommend that a percentage ofat least 33% of net after-tax stock. be required.
This policy shall apply to future grants and awards of equity pay and should address the
permissibility of transactions such as bedging transactions which are not sales but reduce the risk
of loss to executives. This proposal asks for a retention policy starting as soon as possible.
Requiring senior executives to hold a significant portion of stock obtained through executive pay
plans would focus our executives on our company's long-tenn success. A Conference Board
Task Force report on executive pay stated that hold-to-retirement requirem.ents give executives

"an ever-growing incentive to focus on loos-term stock price performan~"
The merit of this proposal should also be considered in the context of the opportunity for
additional improvement in our company's 2012 reported co:rporate governance in order to make
our company more competitive:
The Corporate Library, an independent investment research firm rated our company "High
Concern" in Executive Pay. Our company was particularly deficient in long-term incentive pay..

Four directors owned no stock which suggests that our stock is a poor investment according to
people who should know: James Wright, Marvin Ellison, Paul Brown and Victoria Reich. Tom
Seip received by far our highest negative votes and yet was on our 3-person nominating
committee. Although there we had 10 directors only 2 directors were on om: audit committee and
neither was a designated financial expert

Plus shareholders will have the opportunity in 2012 to see if our directors respond positively to
another good governance initiative - a shareholder proposal for pro;Ky access.
Please encourage our board to respond positively to this proposal to initiate improved corporate
governance to make our company more competitive:
Exeeutives To Retain Significant Stock - Yes on 4.*
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Notes:
William Steiner,

*** FISMA & OMB Memorandum M-07-16 ***

sponsored this proposal.

Please note that the title of the proposal is part of the proposal.

*Num'ber to be assigned by the company.
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly. going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(I)(3) in the following circumstances:
• the company objects to factual assertions because they are not supported;
• the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
• the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
Identified specifically as such.
We be/leve that It Is appropriate under rule 14a.. 8 for companies to a.ddress
these objections in their statements of oPPosition.

See also: Sun Microsystems, Inc. (July 21, 2005).
Stock will be held until after the annual meeting and the propo
ual
meeting. Please acknowledge this proposal promptly by email
*** FISMA & OMB Memorandum M-07-16 ***

ExhibitB
(See attached)

From:

Sent:
To:
Subject:
Attachments:

Andreasen, Scott W [scott.andreasen@hrblock.com]
PM
*** FISMA & OMB Memorandum M-07-16 ***

Response to Shareholder Proposal Received April 4, 2012
20120406153328041. pdf

Mr. Chevedden,
Attached please find H&R Block, Inc.'s response to the shareholder proposal we received from William Steiner on April 4,
2012, which will also be delivered to you tomorrow via UPS delivery. Please acknowledge your receipt of the attached
letter. Thank you.
Best regards,
Scott W. Andreasen

I Vice President and Secretary

H&R Block, Inc. lOne H&R Block Way I Kansas City, MO 64105
office: (816) 854-3758 I fax: (816) 802-1043 I scott.andreasen@hrblock.com
NOTICE: This e-mail (and any attachments) may be confidential, proprietary or subject to the attorney/client privilege. It is for the
sole use of the Intended recipient(s) and any use or disclosure by others is prohibited. If you are not the intended recipient(s),
please notify the sender by return e-mail and delete all copies of this e-mail (and any attachments).

1

H&R BLOCK"

Scott W. Andreasen
Vice President and Secretary

April 6, 2012
VIA OVERNIGHT DELIVERY AND ELECTRONIC MAlL
John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

Re: Shareholder I'roposal Received April 4, 2011
Mr. Chevedden:

On April 4, 2012, we received notice from William Steiner onus intent to submit a
shareholder proposal for inclusion in the proxy materials of H&R Block, Inc. ("the
Company") for the Company's 2012 annual meeting of shareholders. The notice
includes a shareholder proposal requesting "our 'executive pay committee [to J adopt a
policy requiring that senior executives retain a significant percentage of stocIe acquired
through equity pay programs until reaching normal retirement age and to report to
shareholders regarding this policy before our next annual shareholder meeting" (the
"Submission"). Mr. Steiner named you as his proxy to act on his behalf regarding the
SubmisSion, and requested that we direct all futu're correspondence to your attention.
The pUrpose of this letter is to inform you that the Submission does not comply
with the rules and regulations of the Securities and Exchange Commission ("SEC")
promulgated under the Securities and Exchange Act of 1934, as amended (the
"Exchange Act"). I have included a copy of Rule 14a-8 for your reference.
Mr. Steiner has not complied with .the eligibility requirements set forth in Rule
14a-8(b) of the Exchange Act. Rule 14a-8(b) requires proponents to demonstrate at the
time they submit a proposal .that they are eligible to submit a shareholder proposal
under Rule 14a-8(b). A search of the Company's records could not confirm that Mr.
Steiner is a registered holder of Company securities entitled to vote on the proposal. We
were also unable to verify whether Mr. Steiner's holdings meet ·the requirements set
forth in Rule 14a-8(b)(I) because he failed to provide proof that he has continuously
owned at least $2,000 dollars in market value, or 1%, of Company securities entitled to
vote on the proposal for at least one year from the date he submitted the Submission.
One H&R Block Way Kansas City, MO 64105
TeI816.854.3758 Fax 816.802.1043
scotl.andreasen @hrblock.com WWIN.hrb lock.com

April 6, 2012
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we

Moreover,
have no~ received a written statement from the "i-ecord" holder of Mr.
Steiner's secmities verifying that, a~ the time he submitted the Submission, he
continuously held the securities for at least one year.
To re~edy this defect, Mr. Steiner, or you acting as Mr. Steiner's proxy, must
submit sufficient proof of ownership of Company securities by Mr. Steiner. As
explained in Rule 14a-8(b), sufficient proof may be in one of the following fonns:
1. a written statement from the "record" holder of the securities (usually a. broker or
a bank that is a DTC participant) verifying that, as of the date the Submission was
submitted, Mr. Steiner continuously held the requisite number of Company

securities for at least one year; or
2. if Mr. Steiner has filed a Schedule lSD, Schedule 13G, Form 3, FOrni 4 or Form 5,
or amendments to those documents or updated fonDS, reflecting Mr. Steiner's
ownership of the requisite number of Company securities as of or before the date
on which the one-year eligibility period begins, a copy of the schedule and/or
fonn, and any subsequent amendments reporting a change in the ownership level
and. a written statement that Mr. Steiner continuously held the requisite number
of Company sec~ties for the one-y~ period
To help shareholders comply with the requirement to. prove ownership by
providing a written statement from the. "record" holder of the securities, the SEC Staff
recently published Staff Legal Bulletin No. 14F ("SLB 14F"). In· SLB 14F, the SEC Staff
stated that only brokers or banks tha:t ar~ DTC participants will be viewed as "record"
holders for purposes of Rule 14a-8. Thus, you will need to obtain the required written .
statement from the DTC participant through whi~ Mr. Steiner's securities are held If
you are not certain whether Mr. Steiner's broker or bank is a DTC participant, you may
check the DTC's participant list, which is currently available on the Internet at
http://www.dtcc.com/downloadstmembership/directorles/dtc/alpila.pdf. If the broker
or bank that holds Mr. Steiner's securities is not on DTC's participant list, you will need
to obtain proof of ownerShip from the DTC participant through which Mr. Steiner's
securities are held. If the DTC participant lmows the holdings o~ Mr. Steiner's broker or
bank, but does not !mow Mr. Steiner's holdings, you may satisfy ~e proof of ownership
requirement by obtaining and submitting .two proof of ownership statements verifying
that, at the time the Submission was submitted, the required amount of securities were
continuously held by Mr. Steiner for at least one year - with one statement from Mr.
Steiner's broker or bank confirming the required ownership, and the other statement
from the DT9 participant confirming the broker or bank's ownership. Please see the
enclosed copy of SLB 14F for further information.
Pursuant to Rule 14a-8(f), if Mr. Steiner, or you acting as Mr. Steiner's proxy,
would like us to consider a. proposal for inclusion in the Company's proxy materials for
the 2012 annual meeting of shareholders, you must send us a revised Submission that

One H&R BloCk Way Kansas City MO 641 OS
Tel 8168543758 Fax 816802 1043 scott.andreasen@hrbloa.com www.hrblock.com
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corrects the deficiency noted above. If you mail a response to the address below, it must
be postmarked no later than 14 calendar days from the date you receive t11;iS letter. If
you wish to submit a response electronically, you must submit it to the email address or
fax number below within 14 calendar days of your receipt of this l~tter. Thank you for your attention to this JI:.l8tter.
Sincere1y,-

c;fA!~.
Scott W. Andreasen

Enclosurescc:
*** FISMA & OMB Memorandum M-07-16 ***
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nUe 17: Commodity and Securities Exchanges
PART 24Q-GENERAl. BUl.ES
AND REGULATIONS
,
.

SECUBmes EXCHANGE ACT OF 1934

Browse PrevIous I Browse Next
§ 240.14a-8 Shareholder proposals.
This section addresses when a company must fnclude a sharehakfer's proposal in is proxy statement
and identify the proposal fnJls fonn of proxy when the company holds an annual or special meeting d
shareholders. In sunmary, In orderto have your shareholder proposal included on a company's proxy
card, and included along with any suppcrtlng statement in its proxy statement. you must be eligible and
follow certafn procedures. Under a few speciflc cJrcumstances. the company Is permitted to exducIe your
proposaJ, but mly after submitting Is reasons to the commtssfcn We structured this section in a
question-and-answerformat so that It Is easier to understand. The references to "yw are 10 a
sharehok:ler seekIng to submit the proposal

(a) Question 1: What is a ~I? A sh~hoIder proposal Is your recommendation or re"quJrement that
the company endlor its board of directors take acIfon, which you fntend to present at a meeting of the
'.
company's sharehofders. yOU" proposal should state as clearly as possible the course of actfon that you
beDeve the company should follow. If your proposal is placed on the company's proxy card, the company
must also provfde In the form of proxy means for shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless otherwise Indlcated, the word "proposar as used in this
secIfon refers both to your proposer. and to your corresponding statement fn support of your proposal (if

any).
(b) QuestIon 2: Who Is eHgibfe to submit a proposaJ, and how do I demonstrate to the company that I am
eligible? (1) In order to be eJ1gibre to submit a proposal, you must have continuously held at !east $2,000
fn market varue, or 1%. of the company's securities entitled to be voted on 1he proposal at the meeting
for at least one year by the date you submit the proposal. You must continue to hold those securftfes
through the date of the meeting.

'.

(2) If you are the registered holder d your securities. which means thai your name appears In the
companyts records as a shareholder. the company can verify your e1lgibJ1ily on its own, although you win
. stln have to provide the company with a written statement that you intend to continue to hold the
securilles through the date of the meeting of shareholders. HoYiever. if ike many sharehokfers you are
not a registered holder. the company 1!~1y does not know that you are a shareholder, or how many
shares you own. In this case. at the time you submit your prcposaf, you must prove your eUgibBity to the
company in one of two,ways:
(i) The first way Is to submit to the company a written statement from the -record- hofeler of your
. securitJes (usually a broker or bank) verifying that. at the time you submiHed your proposal, you
continuously held the securities for at least one year. You must also incfude your own written statement
that you Intend to continue to held the securities through the date of the meeUng of shareholders; or

(8) The second way to prove ownershIp applies only If you have flied 8 Schedule 130 (§240.1~101).
Schedule 1SG (§240.13d-102), Form 3 (§249.103 of this chapter). Form 4 (§249.104 of this chapter)
and/or Form 5 (§249.105 of this chapter). or amendments to those documents or updated fonns.
reflecting your ownership of the shares as of or before the date on whfch the one-year elIgibility period
begms. If you have filed one of these documents with 1he SEC. you may demonstrate your eUgibiUty by
submitting to the company:
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(A) A copy of the schedufe andlorform, and any subsequent amendments reporting a change In your
ownership level;.
.
.

(8) Your written statement that you contInuously hekl the required nun1ber of shares for the one-year
period as of the date of the statement: and
(e) Your written statement that you Intend to continue ownership of the shares through the data of the
company's annual or special meeting.

proposals

(c) Question 3: How many
may I ~bmlt? Each shareholder may submit no more than one
proposal to a company fot a partfcuJar shareholders' meeting.
(d) Question 4: How long can rrtJ pmposal be? The proposal, including any accompanying supporting
statement, may not exceed 500 words.

(e) QuestIon S: What is the·deadline for submitting a proposal? (1) If you are submitting your proposal
for the company's annUal meeting. you can in most cases find the deadline In last yeats proxy
statement. However, if the company did not held an annual meeting last year. or has changed the date
of Its meeting tor this year more than 30 days from last year's meeUng. you can usually find the deadline
en one of the company's quarterty reports on Form 1O-Q (1249.3080 of thJs chapter), or In shareholder
reports of Investment companies under §270.~1 of this chapter of the Investment Company Ad of
1940. In order to avoid controversy, shareholdera should submit 1hefr proposafs by means. Including
electronIc means, that ~ them to ~ the data of deDvery.
(2) The deadline Is caIcuJated In the following manner if the proposal fa submitted for a reguJarly
scheduled annuaJ meeting. The proposal must be racelved at the company's principal executive of8ces
. not lass than 120 cafendar days before the date d the company's proxy statement released to
shareholders in connection with the prevfous year's annual meeti1g. HOWBver. if the company did not
hold an 8MuaI meeting the previous year. or If U1e date of this year's annual meeting has been changed
by mere than 30 days from the date of the previous year's meeting. then the deadlIne Is a reasonable
time berore the company begins to print and send its proxy materials. .
(3) If you are submitting your proposal for e meeHng of sharehofders other than a regularly scheduled
. annual meeting. the deadline Is a reasonable time before 1he company begins to print and send its proxy

materials.
(f) QuesJIon 6: What if I faD.to follow one of the eftglbJllly or procedural requirements explafned In
answers to Questions 1 thrOugh 4 of this section? (1) The ccmpsny may exclude your proposa~ but only
after it has notified you of the problem. and yeu have failed adequately to coned It Within 14 calendar
days of receiving your proposal. the company must notify you in writIng of any procedural or eUgihiflty
. def{cIencfes. as well as of 1he time frame fcryour respcnse. Your respanse must be postmarked, or
transmitted eJecIronically. no rater than 14 days from the data you receJved the company's notiflcation. A
company need not provide you such notice of a deficiency if the deflclency cannot be remedied, such as
if you fail to submit a proposal by the company's property determined deadline. If the company rntends to
exclude the proposal. ~ wit!star have to make a submission under §240.148-8 and provfde you with a
copy under Questfen 10 below, §240.14a-80).
.

(2) If you fail in your promise to hold the required number of securifJes through the date oftha meeting of
shareholdars..1hen the company will be permitted to exclude all of your proposals' from its proxy
rnaterfaIs for any rneelIng held In the following two cafendaryears.
(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be
exduded?'Except as otherwise noted. the burden is on the company demonstrate that It Is entitled to

exclude a proposal.

to

(h) QuestIon 8: Must I appear personally at the sharehckfers' meeting to present the proposal? (1) Either
you, or your repmsentatlve who Is qualified under state law to present the proposal on your behalf. must
attend the meeting to present the proposal. Whether you attend the meeting yourself or send a qualified
representative to the lT1eeting in YCAJr place, you should make sure that you, or your represenlatiVe,
folloW the proper state law procedures for attending the meeting end/at presenting your proposal.

(2) If the company holds its shareho!der meeting In whore or In part via electronic .media. and the
company permits you or your representative to present your proposal via such media, then you may
appearthrough electronIc media rather than have/lng to the meeting to appear in perscn.
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(3) If you Of your qualified representative fall 10 appear and present the proposal, without good cause,
the company will be permitted to exclude all of your proposals from Its proxy materials (or any meeUngs
held in the following two cafendar years.
(I) Question 9: If I have,complied with the procedural requirements, on what other bases maya company
rely to exclude my proposal? (1) Improper under state law: 1f the proposal is not a proper subject for
action by shareholders under the laws of the jurisdiction of the company's orgarlization;

Note to paragraph (i)(1):..Depending on·the subject matter, some proposals are no(considered
proper under state law If they would be binding 011 the oompany if approved by shareholders.
In our experience, most proposals that are cast as recommendations or requests that the
. board of directors take specified action are proper under state law. Accordingly, we will
assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise.
(2) Violation of law: Irthe proposal WOUld, Irlmplemented, cause the company to violate any state,
federal, or foreign law 10 INhlch it is subject;
.

Note 10 paragraph (1)(2): We will not apply this basis for exclusion to penmil exclusioo of a
with the foreign law would

proposal on grounds that rt would violala foreign law if compliance
result in a violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy ruies, Including §240.14a-9, which prohibits materially false or misleading
statements in proxy solclting malerials;

(4) Personal grievance; special interest If the proposal relales 10 the redress of a personal claim or
grievance against the company or arrt other person, or if it is designed to result in a benefit to you, or to
further a personal interest.. ~[ch Is not shared by the other shareholders at larye;
(5) Relevance: If the proposal relates to operations which acoount for less than 5 percent of the
company's total assets at the end of its most recent fiscal year. and for less than 5 pen:=ent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwlse slgniflCafltly related to the

company's business;

(6) Absence of powerl/!uthority: If the company woukIlack the power or authority to imp/ement the
proposal;
(7) Management functions: If the proposal deaJs with a matter relating to the company's ordinary
busIness operations;
(8) DlrecIDr eJections: If the. proposal:
(i) Would disqualify a nominee who Is standing for el~tion;
(lI) Would remove a director from offICe before his Of her term expired;

Vii) Questions the competence. business Judgment. or character of one or more nominees or directors;
(Iv) Seeks to include a spccltic Individual in the company's proxy malenals for election to the board of
directors; or
(v) Otherwise could affect the outcome of the upcoming election of directors.
(9) Conflicts wM company's PfOfX)saJ: If the proposal directly confticts with one of the company's own
proposals 10 be submitted to shareholders at the same meeting;
Note to paragraph (i)(9): A company's submission

to the Commission under this section

shoutd specify the poinls of oonflict with Ihe company's proposal.
(10) SubstantlaHy Implemented: If the company has already substantially Implemented the proposal;
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Note to paragraph (1)(10): A company may exdude a sharehorder proposal that would provide
an advisory vote or seek'future advisory votes to approve the compensation of executives as
disdosed pursuant to ltem 402 of Regulatfon S-K (§229.402 oflhfs chapter) or any successor .
to (tem 402 (8 ·say-on-pay vote") or that relates to the frequency of saY-«ln-pay votes.
provlded that in the most recent shareholder vote required by §240.14a-~t(b) of this chapter
a stngle year ( I.e.• one. two, or three years) received approval of a majoril)' of votes cast on
the matter and the company has adopted a policy on the frequency of say-on-pay votes that Is
consistent with the choice of the majority of votes cast In the most recent shareholder vote
requJred by §240.14a-21(b) of tIlrs chaPter.
(11) DupOcalion: If the proposaJ substantiaBy dupHcates another proposal previously submitted to the
company by another proponant that wiB be Included In the company's proxy materials for the same

meetrng;

(12) ResubmIssIons: Ifthe proposal deals with substantially the same subject matter 8S another
proposal or proposals that has at have been previously Included In the·companfs proxy materials within
the preceding 5 Galendar years, a company may OlCdude It from Its proxy materials for any meeting held .
within 3 calendar years of the last time it was Included If the proposal received:
(I) Less than 3% of the vote if proposed once withln the preceding 5 calendar years;

(I) Less than 6% of thE! vote on its rast submission to shareholders if proposad twice previously within
the prec:edJng 5 calendar years; or

(Oi) Less than 10% of the vote on its fast submission to sharehoJdels if proposed three times or more
previously within the preceding 5 caJendar yearBj and
.
(13) Spsc1IIc amount of ~ds; If the p~posaI relates to speciic amoll1ts of cash or stock dMdends.
(j) Question 10: What procedures must the company follow if it fn!ends to exclude my proposal? (1) If the .
COf11l8l1Y intends to exdude a proposal from its prexy materials. amust file its reasons with the
Cammission no later than 80 calendar days before it flies f1s definftive proxy statement and form of proxy
with the CommJssIon. The company must simuJtaneously provide you with 8 copy of lis submission. The
Commfsslcn staff may permit the ccmpsny to make its submissfoo tater than 80 days before the
company files its definitive proxy statement and form of proxy, if the company demonstrates good cause
for missing the deadf~ ",

(2) The company must firs six paper copies of the foHowing:
(I) The prcposaI;

(6) An explanation d why ~e company believes that It may exclude the proposal. which should, if
possible. refer to the most recent applfcabfe authority, such as prier OMsIon letters Issued under the
ru1ei and
(iii) A supporting opinion of counsel when such reasons are based on matters of state orforeign law.

(k) Ques60n 11: May I submit my own statement to the Commission respondfng to the company's

arguments?
Yes. you may submit a response, but it Is not requlred:You should try to submit any response to us. wlth
a copy to the company. as soon as possible after the company makes its submission. This way. the
CommIssIon staff wiD have time to consfder fully your subnissfon before It issues its response. You
should submIt six paper copies of your response.

(I) QuBstIon 12: If the company fndudes my' sharehoJder proposal In its proxy materials, what Information
about me must it Indude along with the proposal itself?
(1) The company's proxy statement must include your name and address. as wen 88 the number of the
company's votfng securitfes that you hoJd. However. Instead of provldfng that fnfonnation, the company
may instead Include a statement that It will provide the fnfonnat[on to shareholders promptly upon
receiving an oral or written request.
"
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(2) The company Is ~ ~nsible for the 90ntents of your proposal or supporting statement.

(m) QuosIion 13: What can I do If the company Indudes In its proxy statement reasons why it believes
sharehdders shouJd net vote In favor of my proposal, and J disagree with some of Its statements?
(1) The company may elect to Indudeln its proxy statement reasons why It believes shareholders
should veta against YOW' proposal The con.,any is allowed to make arguments reflecting its own pomt
of view. Just as you may express y~r own paint of view in your proposals supporting sta1errient.

(2) However, If you believe that the company's opposition to your proposal contains materiaDy false or
misleading statements that may vfofata our antj..fraud rule, §240.14a-9, you shou!d promptly send to the
CommlssIon staff and the ccmpany a letter explaining the reasons for your vfew, along with a copy of the
~mpany"s statements opposing your proposal. To the extent possible, your IeHer should Include speciflc
factual infonnation demonstrating the Inaccuracy of the company's doJms. Tfme permfttfng. you may
wish to try to wak cut your.d'dferences with.the company by yourself before contacting the CommJssion
staff.
.
(3) We require the company to send you a copy etils statements opposing your proposal before It sends
its proxy materials. so 1hat you may bring to OW' attention any materially false or misleading statements.

under the following tfmeframes:
(I) If our no-action response. requires that you make re\'isions to your proposal or supportfng statement
as a condition to requiring the canpany to Include it in its proxy materials, then the company must
provide you wfth a copy of i1s opposftlon statements no later than 5 calendar days after the company
receives a copy of ~ur revised proposat or

(0) In aD other cases. the company must provide you with a copy of its oppositfon statements no later
than 30 calendar days babe Its files deftnltive cq,ies of its proxy statement and form crt proxy under
§240.148-8.
(63 FR29119.May28.1998; 63 FR60622. 50623. Sept. 22. 1998,8samendedat72 FR4168. Jan. 29,
2007: 72 FR 70456, Dec. 11. 2007; 73 FR m. Jan. 4, 2008: 76 FR 6045, Feb. 2, 2011; 75 FR 56782,
Sept 18.2010)'
.
Brpwse pmyjous IBrpyvse Next
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.5. Securities and Exchange Commissio

'Division of ·Corporation Finance
Securities and Exchange Com"m ission

Shareholder Proposals
Staff Legal.Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 16, 2011
Summary: 'f'his staff legal bulletin provides information for companies and
shareholde'rs regarding Rule 14a'6 under the Securities Exohange' Act of
1934.
Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the "Division"). This
bulletin Is not a rule, regulation or statement of the Securities and
Exchange Commission (the ·Commission"). Further, the COmmission has
neither approved nor disapproved its content.
Contacts: For further information, please contact the Division's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
'request form at https://tts.sec.gov/cgl-bln/corp_fin_lnterpretive.
A. The purpose of this bulletin
This bulletin is part of a continuing effort by the Division to provide
.guidance on Important Issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:
• Brokers and banks that constitute ~'record" holders under Rule 14a-6
(b)(2)(i) for purposes of verifying whether a beneftdal owner is
eligible to submit a proposal under Rule 14a-6;
• Common errors shareholders can avoid when submitting proof of
ownership to companies;

• The submission of revised proposals;
• Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and
• The Division's new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 In the following
bulletins that are available on the COmmission's website: SLB No. 14, SLB

http://www.sec.gov/interps/legal/cfslbI4f.htm
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.No. 14A. SlB No. 14B. SLB No. 14C, SLB No. 140 and SLB No. 14E.

B. The types of brokers and banks that constitute "record" holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner·ls eligible to submit a proposal under Rule 14aoo8

'. 1. Eligibility to submit a proposal under Rule 14a-8
TO be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 10/ 0 , of the company's
seaJrlties entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submItS the proposal.
·The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of Intent to do 50.1
The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U..S.: regIStered owners and
benefiCial owners.z. Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the Issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder's holdings
satisfy Rule 14a-8(b)'s eligibility requirement.

The vast majority of investors in shares Issued by U.S. companies,
however, are benefldal owners, which means that they hold their seruritles
in book-entry form through a securities intermediary, such as a broker or a
bank. Benefldal owners are sometimes referred to as "street nameH
holders. Rule 14a-8(b){2)(I) provides that a benefldal owner can provide
·proof of ownership to support hiS or her eligibility to submit a proposal by
submitting a written statement "from the 'record' holder or[the] securities
(usually a broker or bank)/' verifying that, at the time the proposal was
submitted, the shareholder held the reqUired amount of securities
continuously for at least one year.A

2. The role of the Depository Trust Company
Most large U.S. brokers and banks deposit their customers' securities with,
and hold those seaJrltJes through, the DepOSitory Trust Company ("DTC''),
a registered clearing agency acting as a serurlties depository. Such brokers
·and banks are often referred to as· "participants" in OTC.~ The names of
these OTC participants, however; do not appear as the registered owners of
the securIties deposited with DTC on the list of shareholders maintained by
the company or, more typically, by Its tra~fer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securitfes deposited with OTC by the OTe partldpants. A company
·can request from OTC a "securities position IistingJ1 as of a specified date,
which Identifies the DTC participants having a position In the company's
serurltles and the number of securities held by each DTC partldpant on that
date.2

3. Brokers and banks that constitute "record" holders under Rule
14a008(b)(2)(i) for purpos~ of verifying whether a beneficial
owner Is eligible to submit a proposal under Rule 14a-8

http://www.sec.gov/interpsllegallcfs1b14£htm
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1n The Haln .Celestial Group, Inc. (Oct. 1, 200S), we took the position that
an Introducing broker could be considered a "recordu holder. for purposes of
Rule 14a-8(b)(2){I). An Introdudng broker Is a broker that engages in sales
and other activities Involving customer contact, such as opening customer
accounts and acceptlng customer orders; but Is not permitted to maintain
custody of customer funds and seaJritles •.i Instead, an Introducing broker
.engages another broker, known as a "dearing broker,H to hold QJstody of
client funds and seOJrities, to clear and execute customer trades, and to
handle other functions such as Issuing confirmations of QJstomer trades and
customer account statements. Clearing b.rokers generally are DTC
participants; Introducing brokers generally are not. As Introducing brokers
generally are not DTC participants, and therefore typically do not appear on
.OTC's securltles ·position listing, Haln Celestial has required companies to
accept proof of ownership letters from brokers In cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against Its own
Or its transfer agen~s records or against DTC's securities position liSting.
·In light of ql:lestlons we have receiVed following two recent court cases
relating to proof of ownership un·der Rule 14a-SZ and In light of the
Commission's discussion of registered and beneficial owners In the Proxy
Mechanics Concept Release, we have reconSidered our views as to what
types of brokers and banks should be considered "record" holders under
RuJe 14a-8(b)(2)(J). Because of the transparency of DTC partiCipants'
·posltlons In a company's securities, we wiIJ take the view going forward
that, for Rule 14a-S(b)(2}(J) purposes, only DTC participants should be
viewed as \\record" holders of securities that are deposited at DTC. As a
result, we
no longer follow Haln Celestial.
.

will

We believe that taking this approach as to who constitutes a "record"
·holder for purposes of Rule 14a-~(b)(2)(i) wUl proVide greater certainty to
benefldal owners and companies. We also note that this ap·proach Is
conSistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,! under which brokers and banks that are DTC
participants are considered to be the record holders of sewrltJes on deposit
with DTC when calculating the number of record holders for purposes of
·Sections 12(g) and 15(d) of the Exchange Act.
Companies have occasionally expressed the view that, because DTC's
nominee, Cede.& Co., appears on the shareholder list as the sole regfstered
owner of securities deposited with DTC by the OTe partldpants, only DTC or
.Cede &. Co. $~ourd be viewed as the "record" holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(I). We taave never
Interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede 8c. Co., and nothing In this guidance should be
construed as changing that view.
.

How can a shareholder detennine whether his or her broker or bank Is a
DTC partldpant?
.
Shareholders and companies can confirm whether a particular broker or
bank Is a DTC partfclpant by checking DTC's participant list, which is
currently available on the Internet at
http://www.dtcc.com/downloadS/membershlp/dlrectories/dtejalpha.pdf.

http://www.sec.govr~teIpsllegallcfslb14f.htm
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ashareholders broker or bank Is not on DTe's paft/cipant Jist?

The shareholder will need to obtain proof of ownership from the DTC
partidpant through which the seQJrltles are held. The shareholder
should be able to find out who this DTC participant Is by asking the
shareholder's broker or bank.!'
If the DTC participant knows the shareholder's broker or bank's
holdings, but does not know the shareholder's holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(1) by obtaining and submlttJng two proof
of ownershIp statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder's broker or bank
confirming the shareholder's ownership, and the other from the DTC
participant confirming the broker. or bank's ownership.
How will the staff process no-action requests that argue for exclusion on
the basis that the shareholders proof of ownership Is not 'from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder's proof of ownership is not from a DTC participant only If
the company's notice qf defect.desalbes the required p~f of
ownership In a manner that Is consistent with the guidance contained In
thfs bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.
,

.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies
In this section, we· describe two common errors shareholders make when
.submlttlng proof of ownership for purposes of,Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.
Arst, Rule 14a-8(b) requires a sharehold.er to provide proof of ownership
that he or she has "continuously held at least $2,000 In market value, or
10/0, of the company's securities entitled to be voted on the proposal at the
.meeting for at least one year by the date you submit the
proposal" (emphasis added).lJl We note that many proof of· ownership
letters do not satisfy this requirement because they do not verify the
shareholder's benefiCial ownership for the entire one-year period preceding
and Including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal Is submitted, thereby
·Ieaving a gap ilE!tween the date of the verification and the date the proposal
is submitted. In other cases, the· letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder's beneficial ownership over the reqUired full
one-year period preceding the date of the proposal's submission.
Second, many letters fall to confirm continuous ownership of the securities.
This can occur when a broker or bank submIts a letter that -confirms the
shareholder's beneflclal ownership only as of a speCified date but omits any
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reference to continuous ownership for a one-year period.
We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-S(b) Is constrained by the terms of
the rule, we"belleve that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:
"GAs of [date the proposal is submitted], [name of shareholder]
held, and has held continu9usly for at least one year, [numf?er
ofseaJrities] shares of [company name] [class ofseeurfties].".U
As discussed above, a shareholder may also need to provide a separate
written statement from the DTC partidpant through which the shareholder's
securities are held If the shareholder's broker or bank Is not a DTC
"participant. "

D. The submission of revised

propos~ls

On occaSion, a shareholder will revise a proposal after submitting It to a
.company. This section addresses questlons we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely "proposal. The shareholder then
submits a revised proposal ~efore the company's deadline for
receiving proposals. Must the company accept the revisions?
Yes. In this Situation, we belleve"the revised proposal serves as a
replacement of the Initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not In violation of the one-proposal limitation In Rule 14a-8
(c).y. If the company Intends to submit a no-action request, It must do so
"with respect to the revised propQSaI.
We recognize that In Question and Answer E.2 of SLB No. 14, we Indicated
that If a shareholder makes revisions to a proposal before the company
submits Its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
"that, In
where shareholders attempt to make changes to an Initial
proposal, the company is free to ignore such revisions evert if the revised
proposal Is submitted before the company's deadline for receiving
shareholder proposals. We are revising our guidance on this Issue to make
clear that a company may not ignore a revised proposal In this sltuatlon.U

cases

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal. "
Must the company accept the revisions?
No. If a shareholder submits revisions to a proposal after the deadline for
"receiving proposals under Rule 14a-8{e), the company Is not required to
accept the revisions. However, If the company does not acc~pt the
revisions, It must treat the revised proposal as a second proposal and
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submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-BO). The company's notice may cite Rule 14a-8(e) as
the reason for exduding the revised proposal. If the company does not
.
accept the revisions and Intends to exclude the Initial proposal, it would
also need to su~mlt its reasons for excluding the Initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal Is
submitted. When the Commission has discussed revisions to proposals,}! it
·has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
Includes providing a written statement that the shareholder Intends to
contInue to hold the securities .through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder "falls In [his or her]
promise to hold the required number of-securltfes through the date of the
·meeting of shareholders, then the ·company will be permitted .to exclude all
of [the same shareholder's] proposals from its proxy materials for any
meeting held In the following two calendar years. II With these proViSions In
mind, we do- not Interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal.15
E. Procedures for withdrawing no-action requests for. proposals
submitted by multiple proponents
We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request In SLB Nos. 14 and 14C. SLB No. 14 notes that a
.company should Indude with a withdrawal Jetter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, If each shareholder has designated a lead Individual to act
on Its behalf and the company Is able to demonstrate that the Individual Is
authorized to act on behalf of all of the proponents, the company need only
·provlde a letter from that lead individual indicating that the lead Individual
ia withdrawing the proposal on behalf of all of the proponents.
Because there is no relief granted by the· staff in cases where a no-action
request Is withdrawn following the Withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
·be overly burdensome. Going forward, we will process a withdrawal request
if the company provIdes a letter from the lead filer that includes a
representation that the lead filer Is authorized to withdraw the proposal on
behal.f of each proponent identified In the company's no-action request.16

. F. Use of email to transmit our Rule 14a-8 no-action responses to
·companies and proponents .
To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, Indudlng copies of the correspondence we have received in
connection with such requests, by U.s. mall to companies and proponents.
We also post our response and the related correspondence to the
·Commissionis website shortly after issuance of our respons~.
In order to accelerate delivery of staff re~ponses to companies and

.

.
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proponents, and to reduce our copyIng and postage costs, going forward,
we Intend to transmit our Rule 14a·8 no·action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to Include email contact Information In any correspondence to
each other and to us. We will use, U.S. mail to transmit our no-action
'response to 'any company or proponent for which we do not have email
contact information.
'

Given the availability of our responses and the related correspondence on
the Commission's website and the requirement under Rule 14a-8 for
,companies ~nd proponents to copy each other on correspondence
submitted to the CommissIon, we believe it Is unnecessary ~ transmIt .
copIes of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue'to post to the
Commission's websIte copies of this correspondence at the same time that
.we post our staff no-action response •

.1 See Rule 14a-8(b).
~ For an exp'lanation of the types of share ownership In the U.S., see
COncept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] C"Proxy Mechanics Concept Releasej, at Sectton II.A.
The term "beneficial owner" does not have a uniform meaning under the
federal sewritles laws. It has a different meaning In this bulletin as
compared to "benefldal owner" and "beneficial ownership" In Sections 13
'and 16 of the Exchange Act. Our use of the tenn In this bulletin Is not
Intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 RelatIng to Proposals
by Security Holders, Release No. 34-12598 (July 7,1976) [41 FR 29982],
at n.2 ("The term 'beneficial owner' when used in the context of the proxy
·rules, and In light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reportlng pursuant to the Williams

Act.").
~ If a shareholder has filed a Schedule 130, Schedule 13G, Form 3, Form 4
·or Form 5 reflecting ownership of the required amount of sIJares, the
shareholder may Instead prove ownership by submitting a copy of such
tllings and providing the additional Information that is described In Rule

14a-8(b)(2)(II).
~ DTC holds the deposited securities In "fungible bulk, II meaning that there
are no specifically identifiable shares directly owned by the.DTC
participants. Rather, each Dle participant holds a pro rata interest or
position In the aggregate number of shares of a particular Issuer held at
OTC. Correspondingly, each rustomer of a DTC participant - such as an
individual investor - owns a pro rata Interest fn the shares in which the OTC
.participant has a pro rata Interest. See Proxy Mechanics Concept Release,
at Section II.B.2.a.

a See Exchange Act Rule 17Ad-B.
http://www.sec.govlinterps/legallcfslb14f.htm
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! See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release"), at Section II.C.
Z See KBR Inc. \(. Chevedden, Civil Action No. H-II-0196, 2011 U.S. Dist.
·LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (5.0. Tex. 2010). In both· cases, the court
conduded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because It did. not appear on a list of the
company's non-objecting beneficial owners or on any OTC securities
position listing, nor was the intermediary a OTC participant.
8

.

- Techne Corp. (Sept. 20, 1988).

1l In addition, if th~ shareholder's broker "Is an Introducing broker, the
shareholder's account statements should Include the clearing broker's
.Identity and teJephone number. S~ Net capital Rule Release, at section
II.C.em). The clearing broker wiJ~ generally be a OTC partiCipant.
A2 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company's receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.
11 This format Is acceptable for purposes of Rule 14a-8(b), but It Is not
mandatory or exduslve.

g As such, it is not appropriate for a company to send a notice of defect for
.multiple proposals under Rule 14a-8(c) upon receiving a revised proposal •

.u. This position will apply to all proposals submitted after an initial proposal
but before the company's deadline for receiving proposals, regardless of
whether they are explicitly labeled as \\revlslons" to an Initial proposal,
unless the shareholder affirmatively Indicates an intent to submit a second,
.addltlonal proposal for inclusion In the company's proxy materials. In that
Case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) If It intends to excfude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company's deadUne for
submission, we will no longer follow Layne Christensen Co. {Mar. 21, 2011}
.and other prior staff no-action letters In which we tpok the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation If such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.
14 See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

~ Because the relevant date for proving ownership under Rule 14a-8{b) is

the date the proposal Is submitted, a proponent who does not adequately
·prove ownership In connection w.lth a proposal is not permitted to submit
another proposal for the same meeting on a later date.
.

.a Nothing In this staff position has any effect on the stabls of any
http://www.sec.govfmterpsllega1lcfslb14f.htm
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shareholder proposal that is not withdrawn by the proponent or its ,

authorized representative.
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ExhibitC
(See attached)

.......... ................
--.~

From:
Sent:

To:
Subject:
Attachments:

*** FISMA & OMB Memorandum M-07-16 ***

Friday, April 20, 2012 11:42 AM
Andreasen, Scott W
Rule 14a-8 Proposal (HRB)
tdt
CCE00001.pdf

Mr. Andreasen, Attached is the stock ownership letter. Please let me know today whether there is
any question.
Sincerely,
John Chevedden
cc: William Steiner

1

IIil Ameritrade
-,.

-~.~

..........

-

................ _. ,..--...,- ..-........,...

April 20. 2012

Fax'

*** FISMA & OMB Memorandum M-07-16 ***

*** FISMA & OMB Memorandum M-07-16 ***

Rs: TO Amerltrade***
account
FISMAending
& OMBInMemorandum M-07-16 ***
DMr William Stetner,

Thank you for allowlng me to assist you today. Pursuant to your reques~ thf&lelter Is to confirm ihat you
,
have cOntinuously held no less than 600 shares each of
1::

of

H&R Blook. hie. (HRB) .
Petterson Compenfes, Inc. (POCO)

~

j

FISMAending
& OMBInMemorandum
M-07-16 ***
In the TO Amertltada Clearing. Inc., OTe tI 0188,***account
sInce November
09, 2011.

If you have any rurther questfons. please contact 800..689-3900 to speak with a TO Ameritrade Client
ServIces ~ntatfve. OT e-mail usatcUentservIcee@fdamertlrade.com. We are available 24 houts a
day, seven days, a week.

.:

~
~

!'.
i

Sincerely.

~~

~

l

J

~j
1

Research Specfalist
TO Amerttrade

II

this klformatron 18 ("",lshad as psrt of a ganeral tnromtatlon aetVlGe add iO AmerUrade shall not be liable fot any datnaa&a etlslng ,
oUl of any fnaccuracy In the irtfolmstfah. BeGBUSO thfa In£crmaUon may cart'srfmm YOijf TO Arnerilr8de monthly sl8temenl. you
shocIkI rely only en tho TO i4J'nerilrade motIthi16tal.ement 89 lila oHlclal recon:! of your TO Amerlmde 8CClOWlt.
r

.

TO Amedttacle doss'nol providO rnveslment. legal or laXadVlce. Please GOn&ull your Cnvas1menl. legal or laX advisor reganUnQ l$C

..

TD Amerttnufe. InD.. membtl' FtN~$IPCINFA TD Amerftrada fs a ll'ademark-Jolnlly owned by To Amerilmde IP Company. Inc.
and Yhe TOfOJUo-Domfnlon Bank. (1) 2011 TD Ameriltade IP Cornpany,lno. All IIgh1S resetV8.d. Used wJlb pesmislton.

i
~..

~ Of your baDsacIians.
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