UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561
DIVISION OF
CORPORATION FINANCE

January 12, 2012

Amy Goodman

Gibson, Dunn & Crutcher LLP
AGoodman(£gibsondunn.com
Re: Sempra Energy

Incoming letter dated December 19, 2011
Dear Ms. Goodman:

This is in response to your letter dated December 19,2011 concerning the
shareholder proposal submitted to Sempra by Utility Workers Union of America. We
the
correspondence on which this response is based wil be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of
the Division's informal procedures regarding shareholder proposals is
also available at the same website address.
also have received a letter from the proponent dated January 6,2012. Copies of all of

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure
cc: Mark Brooks

Utility Workers Union of America
markbrooks(£uwua.net

January 12,2012

Response of the Office of Chief Counsel
Division of Corporation Finance
Re: Sempra Energy

Incoming letter dated December 19, 2011

The proposal urges that the board to conduct an independent oversight review
political, legal, and financial risks posed by
Sempra operations in "any country that may pose an elevated risk of corrpt practices"
and to publish an annual report to shareholders on the board's independent review.
each year ofSempra's management of

There appears to be some basis for your view that Sempra may exclude the
proposal under rule 14a-8(i)(7) as relating to Sempra's ordinary business operations. We

note that although the proposal requests the board to conduct an independent oversight
review of Sempra' s management of particular risks, the underlying subject matter of
these risks appears to involve ordinar business matters. Accordingly, we will not
recommend enforcement action to the Commission if Sempra omits the proposal from its
proxy materials in reliance on rule 14a-8(i)(7). In reaching this position, we have not
found it necessary to address the alternative basis for omission upon which Sempra relies.
Sincerely,

Erin Purnell
Attorney- Adviser

DIVISION OF CORPORATION FINANCE

INFORM PROCEDURES REGARDING SHAREHOLDER PROPOSALS
The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 (17 CFR 240. i 4a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rile by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a paricular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company's proxy materials, as well
as any information fushed by the proponent or
the proponent's representative.
Although Rule i 4a-8(k) does not require any communications from shareholders to the
Commission's staff, the staffwill always consider information concerning alleged violations of
the statutes admnistered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the
statute or nile involved. The receipt by the staff
of such information, however, should not be constred as changing the staffs informal

procedures and proxy review into a formal or adversar procedure.
It is important to note that the staffs and Commission's no-action responses to
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these noaction letters do not and canot adjudicate the merits of a company's position with respect to the

proposal. Only a cour such as a U.S. District Cour can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or tae Commission enforcement action, does not preclude a
proponent, or any shareholder of a
company, from pursuing any rights he or she may have against
the company in cour, should the management omit the proposal from

materiaL.

the company's proxy
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JAMES SLEVIN

January 6,2012
Via Overnight Delivery and Electronic Mail
U.S. Securities and Exchange Commission
Division of Corporation Finance
Offce of Chief Counsel

100 F Street, N. E.

Washington, DC 20549
Re: Sempra Energy Shareholder Proposal

Ladies and Gentlemen:

I am writing on behalf of Utility Workers Union of America ("UWUA") - the shareholder
proponent in this matter - in response to the "no-action" request filed by Sempra Energy (the
"Company") on December 19, 2011.

Sempra erroneously contends that the Proposal may be excluded from its proxy statement as
involving the

"ordinar business operations" of the Company under Rule l4a-8(i)(7) and

impermissibly "vague and indefinite" under 14a..8(i)(3), Both arguments are clearly misplaced.

As sUlnmarzed below, the Proposal focuses on the Board of Directors' role in the oversight of the

Company's management of risk conceminga significant policy issue. This policy issue - the
political, legal, and financial risks posed by corporate operations in countries posing

an elevated

risk of corrpt practices - is clearly significant for U.S. corporations in general and for Sempra in

paiticular. As noted in Staff Legal Bulletin No. 14E (Oct. 27, 2009), shareholders have a critical
interest

in the boards oversight of a company's management of

risk on significant policy matters.

Contrar to Sempra's various arguments, moreover, our Proposal has nothing to do with company
decisions over the location of its operations or its legal compliance programs. In addition, the
Proposalis hardly vague or indefinite, but specifically defines the actions the proposal recommends.
The
Company's no-action request therefore should be denied.
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i. The Proposal Does Not Involve the Company's Ordinary Business Operations

The Proposal urges the Board of Directors. to conduct an independent oversight review each year of
and financial risks posed by Sempra operations in
any country that may pose an elevated risk of corrupt practices. The Proposal furter specifies that
the Company's management of political, legal,

this review should be conducted by a committee of the Board made up entirely of independent
directors, and requests that the Board publish ~ at reasonable cost and excluding any confidential
independent review.

information - an anual report to shareholders on this

Contrary to Sempra's arguments, the underlying subject matter of our Proposal clearly raises
significant policy issues that transcend the day~to-day business matters of the Company.
A. Sempra's Arguments Ignore the Principles Established

in SLB 14E

Sempra's arguments ignore the central import of Stafr Legal Bulletin HE, by which the Division
to evaluations of

substantially modified its previous approach to shareholder proposals relating

c0rP0ra.te risk. The new approach was necessary, according to SLB l4E, to prevent "the
unwarranted exclusion of proposals that relate to the evaluation of risk but that focus on significant

policy issues." In paricular, SLB 14E recognized that "the adequacy of risk managenient and
oversight can have major consequencesfor a company andits shareholders. "
In recognition of the critical interests of shareholders in this

area, SLB 14Eannounced an entirely

new framework for analyzing rÌsk proposals:
"On a going-forward basis, rather than focusing on whether a

proposal and. supporting

risk, we will instead
focus on the subject matter to which the risk pertains or that gives rise to the risk. The
fact that a proposal would require an evaluation of risk wil not be dispositive of
whether the proposal may be excluded under Rule 14a-8(i(7).
statement relate to the company engaging in an evaluation of

the preparation of
asking for
a report, the formation of a committee or the inclusion of disclosure in a Commission-

Instead, similar to the way in which we analyze proposals

prescribed document ~ where we look to the underlying subject

inatter of the report,

committee or disclosure to determine whether the proposal relates

to ordinary business

- we wil consider whether the underlying subject matter uf the risk evaluation

involves a matter of ordinar business to the company.

In those cases in which a proposal's underlying subject matter transcends the day-to
day business matters of the company and raises policy issues so signìfcant that it
would be cippropriate for a shareholder vote, the proposal generally wil not be

~~s
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excludable under Rule 14a-8(i)(7) as long as a suffcient nexus exists between the
nature of the proposal and the company. "i

Staff also recognized in SLB 14E that shareholders have an especially keen interest in the board of
directors' role in the oversight of a company's management of risk:
"(T)here Ìs widespread recognition that the boards role in the oversight. of a

risk is a significant policy matterregarding the governance
management of
of the corporation. In light of this recognition, a proposal that focuses on the board's
risk may transcend the day~to-day
company's management of
role in the
oversight of a
business matters ofa company and raise policy issues so significant that it would be
appropriate for a shareholder vote."
company's

Sempra's no-action request ignores all of these principles. The Proposal in no way relates. to a
routine assessment of thè Company's legal compliance program - as Sempra argues - but instead
the Board of

focuses on

Directors' role in its oversight of

the Company's managemehtofrisks in a.n

area that can have huge consequences for both the Company and shareholders. The Proposal
therefore. is

closely modeled on the types of

proposals that SLB 14E indicates may

not be excluded.

B. The Proposal Clearly Raises a Significant Policy Issue
There caii be no .doubt that the underlying subject matter of the Proposal raises a significant
issue. This

is true for all U.S. companies operating overseas, particularly in the energy

policy
industry and

especially for Sempra.

For example, prosecutions of corporations under the Foreign Corrupt Practices Act are at an all-time
high. Both the SEC and the Department of Justice have dramatically increased FCP Aenforceinent
efforts in recent years. Indeed; the SEC Division of Enforcement created an FÇPA Specialty Unit

in 2010 to focus exclusively on foreign corruption cases.

Similarly, the Justice Departrtent has significantly ihcreased FCPA criminal prosecutions. As
Lany Breuer, Assistant Attorney General for the DOJ Criminal Division recently observed, "We
era of FCPA enforcement, and we are here to stay."i Mark Mendelsohn, the former
are in a new
deputy chief of the DOJ Fraud Division, recently predicted that this iinprecedented increase in
enforcement

activity wil continue ~. especially in light of the significanta.dditiona1 resources

dedicated by both the SEC and DOJ to FCPA enforcement.,,3

1 Staff Legal Bulletin No. 14E (citations omitted, emphasis supplied).
i"A warning as Wall Street

moves into

emerging markets," New York Times, Sept. 29, 201 I.

3 "Mark Mendelsohn: former enforcer sees looming fights," Wall Street

Qì..~ 3

Journal, March i 7,2011.
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a "frenetic pace" in FCP A enforcement actions by regulators.4 As the Wall
Street Journal recently reported, enforcement of the FCPA has led to $4 billon in penalties against

The result håS been

of dollars in FCP A
penalties in recent months, including IBM, Johnson & Johnson, Tyson Foods, Hallburton, Siemens,
five years.5 Major companes have paid tens of millons

corporations in the last

6
and others.

Daimler, Transocean, Shell, Tidewater, Global Santa Fe,

The energy industry in paricular has been targeted by regulators for FCP A enforcement.
According to one recent report, almost half of all FCP A penalties have been levied against
7
companies operating in the energy sector.

The utilty sector has also been the subject of high-profile FCPA prosecutions.

For example,

Lindsey Manufacturing was. convicted by a fèderal jury in May 2011 for paying bribes to officials

of the Mexican state-owned utilty Comision Federal de Electricidad ("CFE") in order to win
an official with Swiss electrical engineering firm ABB was
indicted for allegedly paying bribes to the same Mexican utilty.9
lucrative contracts.8 The previous year,

The ongoing public policy concerns surrounding foreign corrupt practices and corporate cOlTuption
in general have also been the subject of significant federal legislative activity, notably including the
2002 Sarbanes-Oxley Act and the 2010 Dodd-Fran Act. Indeed, the whistleblower provisions
included in Dodd~Fran have reportedly caused a surge in reports to regulators about FCPA
10
violations and other claims of corporate corruption.

The widespread policy debate over corporate corruption and foreign corrupt practices is also
exemplified by the huge volume of mass media reports concerning this issue. In addition to the
a smGlll fraction of reports published during only the

reports previously cited, we note below

media

4 Gibson, Dunn & Crutcher LLP, 2008
Disgorgement of

Profits

Mid-Year FCPA Update, cited in "The Foreign Corrupt Practices Act,SEC
, and the Evolving International Bribery Regime," 30 Mich. J. Int'l Law, 471,482 (2009).

5 "Business slams bribery act," Wall Street Journal; Nov. 28,2011.
6 "Can you

spot the bribe?" Washington Post, July 24,2011.

7 "Energy operations lead

11 "Conviction in foreign bribery

corrption prosecutions," Houston Business Journal, Dec~ 27,201 L

case

is first in US. trial," WaliStreetJournal, May i 1,201 i.

9 "U.S.

probe reads to utility chief," Wall Street Journal, Aug. 24, 2010. Notably, a subsidiary of Sempra recently
negotiated a long-term contract to sell i 50 millon cubic feet per day of natural gas to the same Mexican utility
company involved in the Lindsey Manufacturing and ABBcases. Sempra Energy, 2010 Financial Report, page 6
(included as Exhibit 13.1 toSEC Form 10K fied.

2/24/201

1).

JO "Larger bounties spur surge in fraud tips," Wall Street Journal, Sept. 7,2010; "Mark Mendelsohn: fonner enforcer
sees

~';~3

looming fights," Wall Street Journal, March 17,201 L
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i

I Legal and trade journals have also emphasized the

past year in only two major newspapers.

12
importance ofthis significant policy issue for U.S. corporations and corporate shareholders.

Foreign

C. Sempra's Own Law Firm Has Publicly Acknowledged that the Issue of

Corrupt Practices Has Become a Significant Policy Issue

Indeed, the law firm representing Sempra in this matter acknowledged earlier ths week that
signficant public policy issues are raised by this heightened FCP A enforcement regime. In its 2011
Year-End Fep A Update, Gibson, Dunn & Cnitcher emphasized the "growing
public debate" in this
area and the significance of
these policy issues for U.S. corporations:

Foreign Corrpt Practices Act

"2011 marked yet another dynamic year for the

('FCP A'), including numerous significant enforcement actions, more trials than in any
other year in the history of the statute, and a growing public debate about the poli(~v

ramtfications of a U.S.-dominated international anti-corruption enforcement.feld
Those close to the statute can feel the unmatched pace at which the 34-year-old law is
more litigated decisions, more bils pending in Congress, and
more interplay between the FCP A and other international laws prohibiting Crossurgency amongst FCPA practitioners
as to
border bribery, there is a growing sense of
the direction the statute wil take in the coming years.,,!3
now developing. With

It is therefore disingenuous for Sempra's counsel to argue that the subject matter of our Proposal
does not raise a significant public policy issue.

ii "What to expect in white-collar crimes in 2012," New York Times, Dec.

28, 20ll; "Former Siemens execlltivesare

charged with bribery," New York Times, Dec. 14,2011; "Wal-Mar discloses a corruption probe," Wall Street Journal,
Dec. 9,201 I; "Pfizer near settlement

on

bribery," Wall Street Journal,Nov. 21, 2011; "Glaxo settles cases with U.S. for
Oct. 25, 20ll;

$3 bilion;' New York Times, Nov. 4, 20Tl; "Kickback probe at Alcoa heats up," Wall Street Journal,
"Expenses fell Mercedes boss," Wall Street Journal, Oct. 20, 201 i; "U.S. probes
JOlinal, Sept. 27, 201 I; "U.S. probes Oracle dealings," Wall Street Journal, Aug. 31, 2011 ;
possible bribery violation," Wall Street Journal, Aug.

11, 2011; "Armor settles claims over

Motorola Solutions," Wall Street
"Deere faces
scrutiny for
bribery,"New York Times,

July 14, 20 I I; "Feds look at Avon bribery allegation," Wall Street Journal, May 25,201 I; "Johnson &. Johnson settles
bribery complaint for $70 milion in fines," New York Times, April 9, 2011; "Hercules Offshore underìnvestigation,"
Wall Street Journal, April 8,2011; "IBM to settle SEC's bribery
charges for$IOmilion," New York Times,
March 19,
2011; "U.S. opens probe of Las Vegas Sands," Wall Street Journal, March 2, 201 I; "Tyson settles U.S. charges of
Feb. 1I, 201 i; "Innospec Ex-CEO settles bribe case," Wall Street Jol/rnal, Jan, 25, 20ll;
bribery," New York Times,
and "Banks, buyout shops in SEC bribery probe," Wall Street Journal, Jan. 14,201 I.
J2 See, e.g., "The Foreign
Corrupt Practices Act, SEC Disgorgeinent of
Regime," 30 Mich. J. Infl Law,

Profits, and

the Evolving International Bribery

471 (2009).

13 Gibson, Dunn &. Crutcher LLP, 2011 Year-End FCPA Update, Jan. 3, 2012, available at
http://www.gibsondunn.com/pubIicationsIPages/2011 YearEndFCPA Update. aspx (emphasis supplied).

(j~3
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D. The Risks Posed by Foreign Corrupt Practices Clearly Raise Important
Shareholder Concerns
significant policy issue has substantial impacts on corporations
and corporate shareholders. The mere instigation of an SEC or DOJ investigation into potential
There also can be no doubt that this

COffipt practices at a corporation can result in hundreds of milions of dollars in legal fees,
revamped compliance procedures, external monitoring, and related costs lasting many years.J4

Moreover, a successful FCP A prosecution or settlement can result in huge corporate fines,
disbarment from future

government contracts, disgorgement of

corporate profits, jailng of
15 The

corporate executives, and

a

complete niination of

the company's reputation.

role of corporate

directors in the oversight of a company's management of these risks is of critical importance to
shareholders and therefore clearly a proper subject for shareholder consideration.
E. A Strong Nexus Exists

between Sempra and the Subject Matter of the Proposal

can there be any doubt that there is a suffcient nexus between the nature of our Proposal and
Sempra, as contemplated in SLB l4E.

Nor

According to the Company's SEC filings, Sempra has extensive operatìons in Mexico, Argentina,
Chile, and Peru, in additìon to the U.S., and intends to significantly increase its interests in Latin
America. Sempra admÌts that the risks posed by these overseas operations could have material
adverse effects on its financial condition and operations. J6

As summarized in Section II below, moreover, Sempra's foreign operations are concentrated

in

nations posing substantial risks of corrpt practices, according to the most widely-recognized

measure of foreign corruption risks. These operations comprise 13% of the Company's long-lived
natural gas, pipeline, and other energy distribution and
assets, including major liquefied
generation
percent of Sempra's revenues are
facilities in Mexico, plus utility operations in South America. Ten
derÎved from its Latin American operations. 17

As the supporting statement to our Proposal also notes, Sempra is embroiled in widely-publicized
controversies concerning its operations in Mexico, including a joint SEC and FBI
probe into
allegations of bribery in the Company's acquisition of construction and other permts. These
14 "FCPAsettlements can become costly burdens," Wall Street Journal, Oct. 20, 2011; "The high price of internal
inquiries," New York Times, May 6, 2011.
15

!d. See also "The Foreign Corrupt Practices Act, SEC Disgorgement of Profits, and the Evolving International
Mich. J. IntI Law, 471 (2009).

Bribery Regime," 30

16 SEC Form 10K, fied 2/24/2011, Item lA "Risk Factors."

17Sempra Energy, 2010 Financial Report, page 186 (included as Exhibit 13.1 to SEC FonT 10K fied 2/24/2011).

Ql~a
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charges ~ leveled by the former top Controller for Sempra's Mexican operations - are also the
subject of a federal whistleblower lawsuit by the former offciaL.

The corruption allegations plaguing Sempra have generated widespread media and public attention.
For example, the Board of Supervisors for San Diego County ~ clearly one of the most important

metropolitan areas in Sempra's utility service district - unanimously passed a resolution in
and federal investigations into these allegations.18

December 2010 urging state

Although the joint SEC and FBI investigation into Sempra's Mexican operations has been
conditionally closed, the investigation is subject to reopening "should additional information or
evidence become available.,,19 The private whistleblower litigation also
continues.
This criminal investigation and civil litigation

demonstrate the significant public policy issues

raised by Sempra's operations in countries posing elevated risks of corrpt practices. As noted

executed long-term contracts with the same Mexican state-owned
prosecutions involving Lindsey Manufacturing and ABB.

above, moreover, Sempra has
utility involvedin the recent bribery

Thus, there can be no dispute that there isa sufficient nexus between the nature of our Proposal and
Sempra'soperations, as contemplated by SLB 14E.

F. The Proposal Has Nothing to Do with Company Decisions Regarding the Location
of Its Operations or Its Legal Compliance Program

Sempra's no-action request erroneously argues that the Proposal should be excluded as involving
the location of company facilties. This claim is clearly misplaced, since the Proposal says nothing
whatsoever about Company decisions
COncerning the location of its operations.

Instead, the Proposal focuses on Board of Directors' oversight of risks posed by operations in
elevated risks of corruption. Clearly management is free to locate operations
wherever it chooses. Otirproposal merely urges the directors to report to. shareholders concerning

nations presenting

the management of risks

afer the Company has decided where to locate its foreign operations.

18 "County supervisors call for investigiition into Sempra," North County Times (Escondido, Calif.), Dec. 8, 2010.
For the widespread media attention focused on the Sempra bribery allegations, see "Ex-Sempra executive claims

company paid bribes in Mexico," San Diego Union-Tribune, Nov. 13, 2010; "Ex-exec: questioning resort got him
fired," San Diego Union-Tribune, Nov. 14, 2010; "Former Sempra employee updates lawsuit," North County Times,
Jan. 6,2011; "Sides in Sempra suit
tycoon emerges as opponent ofSempra," San

19 FBI memo, June 15,201 i. Sempra does

say they've talked to Feds," San Diego Union-Tribune, Feb. 6, 2011; and "Coronado
Diego Union- Tribune, March 10, 201 i.
not dispute the accuracy ofthe quotes included in our Proposal's supporting

statement from this and other FBI memoranda, which were obtained pursuant to a Freedom ofInfonnation Act request.

~'~3
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Similarly, our Proposal says nothing
at all about the Company's compliance with any statutes or
regulations, and therefore does not relate to its legal compliance programs. Nor does the Proposal
request any information concerning whether the Company is complying with any laws. Instead, the
Proposal urges more broadly that the
Board of Directors conduct
an independent oversight review
of the Company's management of financial, legal, and political risks posed by operations in certain
countres, and to report on that review to shareholders.

The Board's oversight of risk management is completely distinct from a routine review of the
could
example,
involve an assessment of what corporate policies are in place - over and above any requirements of
the law - that might minimize inadvertent entanglements with corrupt practices in a given
country,
Company's compliance with any statutes or regulations. The Board's review, for

project. Are additional policies desirable or practical? Are there undesirable practices -as

area, or

distinct from ilegal practices - that might be

common and lawful in the business culture of a

paricular location, but which should be avoided for policy or ethical reasons? Do particular
operations pose special risks, as opposed to others projects or operations? Do the risks of
operating
in a paricular country outweigh the potential benefits, and are those risks getting better or worse?
These are questions that speak to the Board of Directors' fundamental oversight role over the
Company's management of

critical concern to shareholders.

risk, and therefore are of

G. Sempra's Arguments Have Been llejectedin No-Action Determinations Involving
Similar Proposals
Staff

has rejected claims similar to Sempra's innumerous cases involving proposals requesting that

directors report to shareholders about the company's compliance with its own corporate policies.
This is true even where proposals have incidentally Îlwolved legal compliance matters.

rejected a no-action request involving
enforce corporate policies to
prevent predatory lending. As in the case of Sernpra,Conseco argued that the proposal .could be
omitted because it related to a legal compliance
program. Staff did not concur, however, since the
proposal
did not seek to monitor the company's compliance with predatory lending laws, but
instead requested that the company adopt
policies to
ensure that predatory practices do not occur.
In Conseco, Inc. (available April 5,2001), for example, Staff

a proposal that the

company establish a committee to develop and

Likewise, in Yahoo! Inc . (available April 16, 2007), Staff declined a no-action request involving a

corporate policies concerning
any
information about compliance with human rights laws, but instead focused on the board of
directors' oversight of corporate policies,

proposal urging that the company establish a committee to review

human rights issues "over and beyond matters of legal compliance." The proposal did not seek

Even where a proposal specifically relates to a
the proposal

~~3

company's legal compliance programs,nioreover,

may not be excluded when it raises a significant policy issue.
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In Bank of America (available March 14, 2011), Staff declined a no-action request involving a
proposal requesting that the board's Audit Committee conduct an independent review of the
company's loan procedures - even though the proposal explicitly requested that the review should

include "the Company's compliance with. . . applicable laws and regulations. !1 Staff rejected the
company's argument that
the proposal involved ordinar business as relating to legal compliance,
"in view of the public debate concerning widespread deficiencies" in the foreclosure process and
"the increasing recognition that these issues raise significant public policy considerations."

Staff reached the same conclusion in Chesapeake Energy Corp. (April 13, 2010) (no-action relief
a report on the material risks posed by the environmental impacts of
company's operations); Bank of America Corp_ (Feb. 29, 2008) (proposal callng for board review
of implications of company policies on human rights); and Associates First Capital (March 13,
on company policies concerning predatory lending practices).
2000) (proposal requesting a report
denied for proposal requesting

As sunimarized above, the subject matter of our Proposal clearly raises a significant public policy
issue, and therefore may not be excluded even if
it arguably implicates the Company's legal
compliance programs.

Our Proposal is also SUbstantially similar to the numerous proposals requesting that corporate
boards prepare reports em various subjects raising important policy issues. Staff has denied no
action relief in these cases. In General Electric Co. (available Feb.
denied no-action

8, 2011), for example, the Staff

relief in the case of a proposal requesting that the board of directors prepare a

report "disclosing the business risk related to developments in the scientific, political, legislative
and regulatory landscape regarding climate change."
Staff reached the

same result in cases such as Dow Chemical (March 7, 2003 (proposal calling for

report to shareholders concerning environmental matters); Max.xam Inc. (March 26; 1998)
and General Electric (Feb. 2,
(requesting a report on company's old growt forestr practices);
2004 (requesting report dealing with company's production and disposal of

PCBs).

Proposal focuses on the Board of
risk. As noted
in SLB 14£,
proposals dealing with the board's role in the oversight of a company's management of risk
inherently involve "a significant policy matter regarding the governance of the corporation," and
More fundamentally, Sempraignores the central fact that our
DirectOrs' role

therefore may

H. The

in the oversight

of the Company's management of

not he excluded on ordinary business grounds.
No-Action Determinations Cited by Sempraare Clearly Distinguishable

The varous no-action determinations cited by Sempra are clearly distinguishable and do not support
exclusion of our Proposal.
In

paricular, the proposals involved in Pfizer Inc. (available Feb. 16,2011), TJX Companies

(available March 29, 2011), Amazon.com, Inc. (available March 21, 2011), Wal-Mart Stores, Inc.

(ß~3
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(available March 21, 2011); and Lazard Ltd. (available Feb. 16,2011) all requested an assessment
of risk concerning routine tax matters. The proposals clearly raised no significant policy issue and
thus were excludable as ordinary business.

The proposal involved in Cds/eo Wholesale Corp. (available Dec. 11, 2003) requested that the
company develop "a thorough Code of Ethics that would also address issues of bribery and
corruption. . .." The proposal involved in Sprint Nextel Corp. (available March 16, 2010) also

requested that the company develop a code of ethics.

asking corporations to develop codes
of ethics involve routine relations between companies and their employees, and therefore relate to
ordinary business. Our Proposal, by contrast, does not request the Company to develop a code of
ethics or any other policy dealing with labor relations, but instead focuses on the Board's role in the
policy issues.
clearly involving significant
risk in
matters
the management of
oversight of
Staff determinations have generally concluded that

proposals

The proposal in Citcorp (available Jan 2, 1997) requested that the company initiate a specific
compliance program and audit procedures for contracts with foreign entities. Similarly, Humana
Inc. (available Feb. 25, 1998) involved an attempt to micromanage the details öf the company's
anti-ftaud compliance program.
Hallburton Co. (available March 10, 2006) involved a request that the company report on policies
and procedures to prevent recurrence of specifc violations and investigations, and Staff therefore
adopted the view that the proposal merely involved the company's routine legal compliance

programs. Unlike our Proposal, the Hallburon proposal had nothing to do with the role of the
directors in overseeing the company; s management

of risk.

In addition, the determination in Hallburton - and in virtually all of the other determinations cited
by Sempra - preceded the issuance of SLB 14E and therefore does not reflect Staffs current

approach to proposals dealing the evaluation of risk,z° As noted above, SLB l4E was issued
of risk
"the unwarranted
exclusion of proposals that relate to the evaluation.
specifically to prevent
but

that focus on

significant policy issues."

II. The Proposal is Not Impermissibly Vague and Indefinite

excluded under Rule 14a-8(i)(3) as
argument is based solely on its claim that the
and indefinite. The Company's
adoption
of some external set of guidelines, but without suffciently defining

Sempra also erroneously argues that the Proposal may
impermissibly vague
Proposal calls for the

~~3

be

the substantive provisions of

those guidelines.

20 The Staffdetenninations in Cost

co, Humona, and Citieorp also preceded the issuance ofSLB 14E.
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The Company's argument is misplaced for many

reasons. First, our

Proposal does not call for the
external source-

adoption of any set of guidelines - from Transparency International or any other

but merely refers to that organization's widely-recognzed Corrption Perceptions Index (the
"Index") as a way to specifically define those countries that are considered to present elevated risks
of corrpt practices under our Proposal.

For that reason, the reference to the Index in our Proposal is "not a prominent feature of the

proposal" (borrowing the phrase used in Sempra'sargument), and therefore is consistent with the
determination cited by the Company in which Staff refused no-action relief 21
In addition - and contrary to Sempra's assertion - our Proposal and supporting statement

specifically describe the only aspect of the Index that is relevant to the Proposal, namely the scale
by the Index to rank countries for perceived levels of corrption.

used

Thus, our Proposal defines a "country that may pose an elevated risk of conupt practices"
as "any
nation rating 4.0 or less on the most recent Comiption Perceptions Index published by Transparency
InternationaL." In addition, the supporting statement specifically describes this Index as "based on a
scale of 0 for' highly corrpt' countries to 10 for' very clean. ",

Clearly, the Proposal ìncludes this reference to the Index in order to avoid any argument that our
request for a Board review of the risks posed by operations in
"any country that may pose an
risk of
corrpt practices" is itself vague and indefinite. By including a precise definition of
elevated
this term, the Proposal eliminates any prospect that

either the Company

or Ìts shareholders would be

unable to determine the actions that adoption of our Proposal would require.22

Thus, the CompanY maintains operations in five nations: the U.S., Mexico, Argentina, Chile, and
Peru. According to the Corruption Perceptions Index for 20n, the U.S. ranked 7.1,
Mexico 3.0.
Argentina 3.0, Chile 7.2, and Peru 3.4.2 If our Proposal were adopted, Sempra would clearly

an oversight review concerng risks

understand that the Board of Directors is requested to conduct

posed by Company operations in Mexico, Argentina, and Peru.
The Proposal therefore is hardly vague or indefinite, but rather is highly specific?4
21 Sempra letter, page

8, and Allegheny Energy, Inc. (available Feb. 12,2010).

22 StaffLegaJ Bulletin No. 14B (Sept. 15,2004).
23 http://cpUransparency.orglcpi20J ¡Iresults/.

24 Sempra's suggestion that the Proponent should be required to sumniarizean "eight-page document"delineating
Transparency International's methodology - in the space of a 500 word shareholder proposal - is especially

disingenuous. Sempra letter, page 9. The methodology used by Tranparency International to compile its Index is

completely irrelevant to our ProposaL. The only thing that is relevant is a description of the scale used by the Index -'
which our Proposal expressly discloses ("a scale of

(!~e"3

0 for 'highly corrupt' countries to 10 for 'very clean"').
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For
(available July 18, 2003) requested a report based on the

The Staff determinations cited by Sempra clearly do not support the Company's
example, the proposal in Smithfield Foods

position.

"Global Reporting Initiative guidelines" with no additional information. Similarly, Kohl Corp.
involved a proposal requesting implementation of the "SA8000 Social Accountability Standards"
with little additional explanation.

These cases and the others cited by Sempra involved proposals that were clearly confusing. This is

not the case for our Proposal, which merely uses the Index as means to define the countres for
which Board oversight review is requested, and moreover specifically describes the scale used by
the Index to ran countries for perceived levels of

corrption.

Finally, should the Staff determine that the Proposal is vague or indefinite for the reasons claimed
eliminating all references to Transparency International and to
the Index. This could be easily accomplished by simply deleting two sentences in the Proposal and
supporting statement, and therefore would require no significant revisions.
by Sempra, we have no objection to

CONCLUSION
For these reasons, we urge the Staff to reject the Company's reqilest for a no-action determination
in this matter. Please contact me if you would like additional information conceniing the UWUA's
position concerning our Proposal, orconceniingthe Staffs determination in this matter.

~~

Sincerely,

Mark

Brooks

cc: Amy Goodman, Gibson, Dun &- Crutcher LLP

D. Michael Langford, UWUA National President
Gary M. Ruffner, UWUA National Secretary-Treasurer
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Amy Goodman

December 19, 2011

Direct: 202.955.8653

Fax: 202.530.9677
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Client 69009-00537

VIAE-MAIL
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re:

Sempra Energy
Shareholder Proposal ofUtility Workers Union ofAmerica
Exchange Act of1934-Rule 14a-8

Ladies and Gentlemen:
This letter is to inform you that our client, Sempra Energy (the "Company"), intends to omit
from its proxy statement and form of proxy for its 2012 Annual Meeting of Shareholders
(collectively, the "2012 Proxy Materials") a shareholder proposal (the "Proposal") and
statements in support thereof received from the Utility Workers Union of America (the
"Proponent").
Pursuant to Rule 14a-8G), we have:
•

filed this letter with the Securities and Exchange Commission (the
"Commission") no later than eighty (80) calendar days before the Company
intends to file its definitive 2012 Proxy Materials with the Commission; and

•

concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7,2008) ("SLB 14D") provide that
shareholder proponents are required to send companies a copy of any correspondence that
the proponents elect to submit to the Commission or the staff of the Division of Corporation
Finance (the "Staff'). Accordingly, we are taking this opportunity to inform the Proponent
that if the Proponent elects to submit additional correspondence to the Commission or the
Staff with respect to this Proposal, a copy of that correspondence should be furnished
concurrently to the undersigned on behalf of the Company pursuant to Rule 14a-8(k) and
SLB 14D.

Brussels· Century City· Dallas· Denver· Dubai • Hong Kong· London· Los Angeles· Munich· New York
Orange County· Palo Alto· Paris· San Francisco· Sao Paulo· Singapore· Washington, D.C.
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THE PROPOSAL
The Proposal states:
Resolved: The shareholders ofSempra Energy (the "Company") urge the
Board of Directors to conduct an independent oversight review each year of
the Company's management of political, legal, and financial risks posed by
Sempra operations in any country that may pose an elevated risk of corrupt
practices, and to publish (at reasonable cost and excluding any confidential
information) an annual report to shareholders on the Board's independent
reView.
This review should be conducted by the Audit Committee or by any other
committee of the Board made up entirely of independent directors. For
purposes of this resolution, a "country that may pose an elevated risk of
corrupt practices" includes any nation rating 4.0 or less on the most recent
Corruption Perceptions Index published by Transparency International.
A copy of the Proposal, as well as related correspondence with the Proponent, is attached to
this letter as Exhibit A.
BASES FOR EXCLUSION
We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from the 2012 Proxy Materials pursuant to:
•

Rule 14a-8(i)(7) because the Proposal relates to the Company's ordinary business
operations; and

•

Rule 14a-8(i)(3) because the Proposal is impermissibly vague and indefinite.
ANALYSIS

I.

The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because It Deals
With Matters Related To The Company's Ordinary Business Operations.

A.

Background

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder proposal
that relates to the company's "ordinary business" operations. According to the
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Commission's release accompanying the 1998 amendments to Rule 14a-8, the term
"ordinary business" refers to matters that are not necessarily "ordinary" in the common
meaning of the word, but instead the term "is rooted in the corporate law concept of
providing management with flexibility in directing certain core matters involving the
company's business and operations." Exchange Act Release No. 40018 (May 21, 1998) (the
"1998 Release"). In the 1998 Release, the Commission stated that the underlying policy of
the ordinary business exclusion is "to confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for shareholders to decide
how to solve such problems at an annual shareholders meeting," and identified two central
considerations that underlie this policy. The first was that "[ c]ertain tasks are so fundamental
to management's ability to run a company on a day-to-day basis that they could not, as a
practical matter, be subject to direct shareholder oversight." The second consideration
related to "the degree to which the proposal seeks to 'micro-manage' the company by
probing too deeply into matters of a complex nature upon which shareholders, as a group,
would not be in a position to make an informed judgment." Id. (citing Exchange Act Release
No. 12999 (Nov. 22, 1976)).
The Proposal requests a review of the "Company's management of political, legal, and
financials risks." The Proposal's request for a review of certain risks does not preclude
exclusion ifthe underlying subject matter of the proposal is ordinary business. As the Staff
indicated in Legal Bulletin No. 14E (Oct. 27,2009), in evaluating shareholder proposals that
request a risk assessment:
rather than focusing on whether a proposal and supporting statement relate
to the company engaging in an evaluation of risk, we will instead focus on
the subject matter to which the risk pertains or that gives rise to the
risk. ... [S]imilar to the way in which we analyze proposals asking for
the preparation of a report, the formation of a committee or the inclusion
of disclosure in a Commission-prescribed document-where we look to
the underlying subject matter of the report, committee or disclosure to
determine whether the proposal relates to ordinary business-we will
consider whether the underlying subject matter of the risk evaluation
involves a matter of ordinary business to the company.
The Staff has continued to concur in the exclusion of shareholder proposals seeking risk
assessments when the subject matter concerns ordinary business operations. See Pfizer Inc.
(avail. Feb. 16, 2011) (concu.u~ng in exclusion under Rule 14a-8(i)(7) of a proposal
requesting an annual assessment of the risks created by the actions the company takes to
avoid or minimize U.S. federal, state and local taxes and provide a report to shareholders on
the assessment); TJX Companies, Inc. (avail. Mar. 29,2011) (same); Amazon. com, Inc.
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(avail. Mar. 21,2011) (same); Wal-Mart Stores, Inc. (avail. Mar. 21, 2011) (same); Lazard
Ltd. (avail. Feb. 16,2011) (same). In the present case, the Proposal is similarly structured as
a request to provide an assessment of risk arising from a subject matter that constitutes
ordinary business operations. The Proposal seeks a review of the various "risks posed by
Sempra operations in any country that may pose an elevated risk of corrupt practices," and
directly implicates the Company's decisions regarding the location of its facilities in such
countries and the Company's adherence to ethical business practices and its legal compliance
program. The Staff has concurred in the exclusion of proposals regarding these topics on
ordinary business grounds, as discussed in more detail below.

B.

The Proposal Relates To The Company's Decisions Concerning The Location
OfIts Operations.

The Staff consistently has concurred in the exclusion of proposals regarding the location of
company facilities. For example, in Hershey Co. (avail. Feb. 2, 2009), the proponent was
concerned that the company's decision to locate manufacturing facilities in Mexico instead
of in the U.S. and Canada could harm the company's reputation and was "un-American."
Based on a long line of precedent, the Staff concurred that the proposal could be excluded
under Rule 14a-8(i)(7) as implicating the company's ordinary business decisions,
specifically, decisions relating to the location of a company's operations. See also Tim
Hortons Inc. (avail. Jan. 4, 2008) (concurring in exclusion of a proposal involving decisions
relating to the location of restaurants); Minnesota Corn Processors, LLC (avail.
Apr. 3,2002) (proposal excludable as involving decisions relating to the location of com
processing plants); MCI Worldcom, Inc. (avail. Apr. 20, 2000) (concurring in the exclusion
of a proposal that called for analysis of the company's plans to abandon, relocate, or expand
office or operating facilities); Tenneco, Inc. (avail. Dec. 28, 1995) (concurring in the
exclusion of a proposal requesting a report relating to the relocation of the company's
corporate headquarters); Pacific Gas and Electric Co. (avail. Jan. 3, 1986) (concurring in the
exclusion of a proposal requesting a feasibility study leading to relocation of the company's
corporate headquarters).
The Proposal relates to the Company's decisions concerning the location of its operations. It
requests a review of the Company's management of the risks posed by the Company's
operations in certain countries, thereby calling into question the Company's decisions to
operate in those countries. Furthermore, the Proposal's supporting statement begins by
pointing out that "Sempra has significantly expanded its foreign operations" and then opining
tllat "these operations pose significaJlt legal, political, ~'1d financial risks for the Comp~l1Y."
The supporting statement also refers to "significant risks raised by the Company's
investments in countries posing elevated risks of corruption."
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The Company's decisions and actions regarding the location of its facilities are a
fundamental part of the Company's ordinary business operations. As a global organization,
the Company's management routinely makes decisions regarding whether to operate energy
generation and distribution facilities in particular foreign countries. In making decisions
regarding whether and where to expand operations, the Company's management necessarily
considers a multitude of factors, including the natural resources that are available in a
particular location, local laws governing the construction and maintenance of the facilities
that the Company uses, safety considerations, and the potential market size of a particular
location. Management also must, and does, consider the stability of the local governments in
areas in which it considers expanding and whether the local governments are law abiding.
Decisions regarding the location ofthe Company's operations are the same types of
decisions that the Commission described in the 1998 Release as "fundamental to
management's ability to run a company on a day-to-day basis." The Staffs consistent
concurrence in the exclusion of proposals implicating the location of company facilities, as
cited in the above Hershey Co. line of precedent, further supports the exclusion ofthe
Proposal.
C.

The Proposal Relates To The Company's Legal Compliance Program.

The Staff also has recognized that adherence to ethical business practices and the conduct of
a legal compliance program are matters of ordinary business. For example, in Costco
Wholesale Corp. (avail. Dec. 11,2003), the proposal requested "a thorough Code of Ethics
that would also address issues of bribery and corruption." The supporting statement in
Costco explicitly referenced Transparency International and its Corruption Perceptions Index
and the Foreign Corrupt Practices Act (the "FCPA") in implicating Mexico as a corrupt arena
of operations for the company. The Staff in Costco concurred with the exclusion of the
proposal under Rule 14a-8(i)(7) as relating to the terms of the company's code of ethics, an
aspect of the company's ordinary business operations. See also Sprint Nextel Corp. (avail.
Mar. 16, 2010) (concurring with the exclusion of a proposal requesting an explanation as to
why the company had not adopted an ethics code that would promote ethical conduct and
compliance with securities laws on the basis that the proposal concerned "adherence to
ethical business practices and the conduct of legal compliance programs"); Halliburton Co.
(avail. Mar. 10, 2006) (concurring in the exclusion of a proposal requesting a report on the
company's policies to reduce fraud, bribery and other violations as relating to the company's
ordinary business of its general conduct of a legal compliance program); Humana Inc. (avail.
Feb. 25, 1998) (concurring in the exclusion of a proposal requesting that the board of
directors form an independt:nt committee to oversee the company's corporate a..'1ti~fraud
compliance program as relating to the company's ordinary business of its general conduct of
a legal compliance program); Citicorp Inc. (avail. Jan. 9, 1998) (concurring in the exclusion
of a proposal requesting that the board of directors form an independent committee to
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oversee the audit of contracts with foreign entities to ascertain if bribes and other payments
of the type prohibited by the FCPA or local laws had been made in the procurement of
contracts as relating to the company's ordinary business of the initiation of its compliance
program).
The Proposal requests a review of the Company's "management of ... legal ... risks posed
by Sempra operations in any country that may pose an elevated risk of corrupt practices."
The Proposal's supporting statement emphasizes certain "allegations of bribery" by
Company personnel and cites a memo alleging that the Company "and its business
executives may have engaged in criminal activity." Thus, the Proposal's request for a review
of the Company's management of legal risks posed by the Company's operations should be
viewed as a request for an evaluation of the efforts and safeguards the Company has in place
to ensure ethical and legal behavior.
The Proposal is very similar to the proposal in Costco and the other precedent cited above.
Like the Costeo proposal, the Proposal highlights operations in Mexico as problematic, cites
Transparency International's Corruption Perceptions Index and implicates the FCPA
(although the Proposal does not explicitly mention the FCPA by name). Also, like the
Halliburton proposal, the Proposal makes allegations regarding the Company's actions in
foreign countries and prescribes a way to prevent the alleged conduct in the future.
As reflected in the precedent cited above, a company's efforts to ensure ethical behavior and
to oversee compliance with applicable laws is exactly the type of task that is fundamental to
management's ability to oversee and run the Company on a day-to-day basis and therefore is
not the type of matter that is appropriate for shareholder consideration.

D.

The Proposal Does Not Focus On A Significant Policy Issue.

The Commission has recognized that "proposals relating to [ordinary business] matters but
focusing on sufficiently signIficant social policy issues (e.g., significant discrimination
matters) generally would not be considered to be excludable." The 1998 Release. As
evidenced by the precedent discussed above, the Staffhas found that potential corruption,
bribery of foreign officials and other violations of law do not constitute a significant policy
issue.
While the Staff denied no-action relief in Chevron Corp. (avail. Mar. 21, 2008) and The
Warnaco Group. Inc. (avail. Mar. 14,2000), involving proposals calling for scrutiny of the
companies' country-selection guidelines, we believe that this Proposal is distinguishable.
The central concern of the proposals in Chevron and Warnaco was the prevention of human
and worker-rights abuses, which the Staff has determined is a significant policy issue. In
Chevron, the proposal highlighted Burmese human rights abuses carried out in connection
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with a gas-field and pipeline of which the company was an investor, including military
crackdowns and arrests of peaceful demonstrators, relocation of villagers and forced labor.
In Warnaco, the proposal and supporting statement expressed concern about such issues as
human-rights abuses in China, forced labor, child labor and sweatshops. The Proposal at
issue, on the other hand, focuses not on human- and worker-rights but rather on corruption,
which has not been found to be a significant policy issue. In addition, although the Staff did
not explain the reasoning for its decisions in Chevron and Warnaco, it appears that the no
action requests submitted in those instances did not directly make the arguments that we
make here.
Because the Proposal concerns matters relating to the Company's ordinary business
operations and does not focus on a significant policy issue, we believe that the Proposal is
excludable under Rule 14a-8(i)(7).

II.

The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because It Is
Impermissibly Vague and Indefinite.

Rule 14a-8(i)(3) permits the exclusion of a shareholder proposal if the proposal or supporting
statement is contrary to any of the Commission's proxy rules or regulations, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting
materials. The Staff consistently has taken the position that vague and indefinite shareholder
proposals are inherently misleading and therefore excludable under Rule 14a-8(i)(3) because
"neither the stockholders voting on the proposal, nor the company in implementing the
proposal (if adopted), would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires." Staff Legal Bulletin No. 14B (Sept. 15,2004);
see also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) ("[I]t appears to us that the proposal,
as drafted and submitted to the company, is so vague and indefinite as to make it impossible
for either the board of directors or the stockholders at large to comprehend precisely what the
proposal would entail.").
We note in particular that the Staff has permitted companies to exclude proposals requesting
that the company adopt a particular definition or set of guidelines from an external source
when the proposal or supporting statement failed to describe the substantive provisions of the
referenced definition or set of guidelines. The Staff has concurred with the exclusion of such
proposals where companies have asserted that the lack of a sufficient description of the
substantive provisions of that external source leaves shareholders unaware of what they are
voting on. For exa.'11p!e, in Smit.h.field Foods Inc. (avail. Jul. 13,2003), the proposal
requested a report "based upon the Global Reporting Initiative guidelines." The company
argued that the proposal lacked a description of the substantive provisions of these guidelines
and that it provided no background information on these guidelines to the shareholders to

GIBSON DUNN
Office of Chief Counsel
Division of Corporation Finance
December 19, 2011
Page 8
allow shareholders to understand what they are considering, and the Staff granted no-action
relief under Rule 14a-8(i)(3). In Johnson & Johnson (avail. Feb. 7,2003), the proposal
requested a report containing information regarding the company's "progress concerning the
Glass Ceiling Commission's business recommendations." The company argued that
shareholders would not understand what they are being asked to consider since the proposal
lacked a description of the substantive provisions of the Glass Ceiling Report or the
recommendations flowing from it, and the Staff again granted no-action relief under
Rule 14a-8(i)(3). In AT&T Inc. (avail. Feb. 16,2010), the proposal requested a report
containing various information about the company's political contributions and expenditures,
including "[p]ayments ... used for grassroots lobbying communications as defined in 26
CFR § 56.4911-2." The company argued that "grassroots lobbying communications" was a
material element of the proposal yet was not described in the proposal, and the Staff granted
no-action relief under Rule 14a-8(i)(3). See also Boeing Co. (avail. Feb. 10,2004)
(concurring in the exclusion of a proposal requesting a bylaw amendment requiring an
independent director as defined by the 2003 Council of Institutional Investors definition to
serve as chairman); Kohl's Corp. (avail. Mar. 13,2001) (concurring with the exclusion ofa
proposal requesting implementation of "the SA8000 Social Accountability Standards" from
the Council of Economic Priorities).
Similar to Smithfield Foods, Johnson & Johnson, AT&T and the other precedent cited above,
the Proposal references an external standard: "the most recent Corruption Perceptions Index
published by Transparency International." This standard is central to the Proposal since it
dictates which countries are to be covered by the review and report that the Proposal
requests, yet the Proposal fails to describe this standard. Without a proper description of this
standard, shareholders will not know what they are voting on.
The Proposal is distinguishable from those shareholder proposals that have referred to
external sources where the Staff did not concur that the proposals were impermissibly vague
and indefinite. In these cases, the reference to the external source was not a prominent
feature of the proposal. For example, in Allegheny Energy, Inc. (avail. Feb. 12, 2010), the
Staff did not concur with the exclusion of a proposal under Rule 14a-8(i)(3) where the
proposal requested that the chairman be an independent director (by the standard of the New
York Stock Exchange) who had not previously served as an executive officer of the
company. Although the proposal referenced the independent director standard of the New
York Stock Exchange, the supporting statement in the Allegheny Energy proposal focused
extensively on the chairman being an individual who was not concurrently serving, and had
1.. 1..
1..
rI ..1"·
1·
h
not preVIOuslY servea, as me CnIel executive ollicer, SUCH
tHat tHe auuitiOnal reqUirement tHat
the chairman be independent was not the primary thrust of the proposal. Unlike the
supporting statement in Allegheny Energy, the Proposal's supporting statement does not shift
the emphasis of the Proposal as a whole away from the external standard that is referenced
.
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and onto an alternate standard; the Proposal and its supporting statement do not refer to any
standard other than "the most recent Corruption Perceptions Index published by
Transparency International."
The Proposal fails to provide any information about the Corruption Perceptions Index (the
"Index") other than its scale. The Proposal fails to provide sufficient information about the
Index or about Transparency International such that shareholders would be informed of what
they are voting on. It does not describe, or even suggest the existence of, the numerous
factors that Transparency International considers in compiling the Index. The methodology
underlying the 2010 Index is described in an eight-page document titled "Corruption
Perceptions Index 2010," which is available at
http://www.transparency.org/contentldownloadl55903/892623/CPI20 10 long methodology
En.pdf. As described in that document, the Index is based on a number of surveys, which
cover a wide range of topics, including "the extent to which public employees within the
executive are required to account for the use of resources, administrative decisions, and
results obtained" (page 2) and whether "the government advertise[s] jobs and contracts"
(page 4). The survey results are weighted and combined in a complex formula that
ultimately yields a number for a particular country. In the instant case, shareholders reading
the Proposal will not have any information about the factors that are considered in the Index
or which factors are weighted most heavily As a result, shareholders will not know what
they are being asked to vote on.
Just as the proposals in Smithfield Foods, Johnson & Johnson, AT&T, Boeing and Kohl's, the
Proposal recommends the adoption of a particular definition and set of guidelines but fails to
describe the substance of the definition and guidelines. Accordingly, we believe the
Proposal is impermissibly vague and indefinite and may be excluded pursuant to Rule 14a
8(i)(3).
CONCLUSION
Based upon the foregoing analysis, we respectfully request that the Staff concur that it will
take no action ifthe Company excludes the Proposal from its 2012 Proxy Materials.

.. Jv
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We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter
should be sent to shareholderproposals@gibsondunn.com. Ifwe can be of any further
assistance in this matter, please do not hesitate to call me at (202) 955-8653 or James Spira,
the Company's Chief Corporate Counsel, at (619) 696-4373.

Amy Goodman
Enclosures

cc:

James Spira, Sempra Energy
Gary Ruffner, Utility Workers Union of America
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Randall L. Clark
Corporate Secretary

Sem.pra Energy
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From:

Mark Brooks

Date:

November 29.2011

Re:

Shareholder proposal

I am attaching for your attention a shareholder proposal submitted by our organization for
Sempra's next annual meeting. We shall forward a statement from the record owner establishing
the UWUA's ownership of Sernpra shares in the immediate future.
Please direct any correspondence concerning this matter to my attention. Thank yOlL
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Via Fu No. 6191696-4508

November 29,2011
Randall L. Clark
COIpOIate Secretary

Sempra Energy
101 Ash Street
San Diego, CA 92101-3017

Re:

Sbareholda proposal

Dear Mr. Clark:
I am writing on behalf of Utility Workers Union of America (the "UWUAj to submit the
enclosed shareholder proposal for inclusion in the Sempra Energy proxy statement for the next
annual m.eeting ofshareholders. We submit this proposal p1ll'SU8ilt to SEC Rule 14a~8.

The UWUA owns more than $2.000 in market value ofthe Company's securities entitled to vote
these shares continuously for more than one year prior to this
date of submission. The UWUA intends to hold ~ese shares at least through the l:kUe of the
Company's next annual meeting. Either the undersigned or a designated representative will
present the proposal fo~ eonside11ltion at the anDwU meeting of shanmolders.
at the annual tneeting,and has held

I will promptly submit a written statement from the record owner establishing our ownendrlp of
these shares.

We will be pleased to withdraw this proposal should the Board of Directol'S adopt our resolution
as cmporate policy_ Please let m.e know if you requite additional information in this matter.

SincerelYt

~rn
Gary M. Ruffiler

tlational SecteUL.'J:Tre=urer

Shareholder Proposal

Resolved: The shareholders of Sempra Energy (the "Company") urge the Board of Dll-ectors to
conduct an independent oversight review each year of the Company's management of political,
legal, and financial risks posed by Sempra operations in any countl'y that may pose an elevated risk
of corrupt practices, and to publish (at reasonable cost and excluding any confidential infonmrtion)
an annual report to shareholders on the Board's independent review.
. This review should be conducted by the Audit Committee or by any other committee of the Board
made up entirely ofindependent directors. For purposes ofthis resolution, a "country that l1lay pose
an elevated risk of corrupt practices" includes any nation rating 4.0 or Jess on the most recent
Corruption Perceptions Index published by Transparency International.
Snpporting Statement
In recent years, Sempra has significantly Ql:panded its foreign operations - especially in Mexico,
where the Company operates important energy generation and distribution facilities.

We believe these operations pose significant legal t political, and financial risks for the CQmpany.
During 2010, for example, Mexico ranked only 3.1 on Txansparency International's Con:uption
Perceptions Index (based on a scale of 0 for "highly corrupt" countries to 10 for ''very clean',).
Recently, Sempra operations in Mexico have generated significant adver.se media reports involving
allegations ofbribety and other colTUption. In Novem.ber 2010. the news media reported on claims
made by a foimer Controller of Sempra's Me2rican operations that he had been diiected by the"
Company ''to bribe govemment officials, approve improper spending, and overlook bis ethical
obligations as a certified public accountant." (San Diego Unjon~l'ribune, 1111312010)
In March 2011, the Federn1 Bureau ()f Investigation opened a criminal investigation into these

allegations. An fBI memo from the Ulvestigation cites a February 200S·intemat Sempra docwnent
summarizing the Company's creation of a charitable "trust" in Ensenada, Mexico, where Sempra
was developing a liquefied natural gas tetminal.
According to the FIH memo, statements mltde io the Sempra document by a corpomte official
"clearly indicate the exjstence of a quidpro quo arrangement with regard to the ~stablishment and
incremental funding ofthe Trust in exchange for key permits requited from the city ofEnsenada to
build the Sempra LNG plant" The FBI memo concluded there were "ample facts a.r;td in4icators
which reflect that $empra and its business executives may have engaged in criminal activity so as to
justify the opening of a full investigation."
The F:Bl closed the investigation in June 2011, after concluding that Sempra had "adequately
addressed" all allegations, but stating the inquiry may be renewed "should additional information or
evidence become available."

Despite closure of the PBI's investigation, we believe this controversy shows the significant risks
raised by the CO!!!P~y's ;nvesfments in countries posing elevated risks of corruption, Our

resolution urges the Board of Directors to conduct an annual oversight review of the Company's
management of those risks, and to publish its review each year to sb.are~olders.

We urge shareholders to vote FOR this resolution. Please visit www.SempraCorporateRejorm.
for more infonnation.

com

)

~ Sempra Energy"

James M. SpIra
ChIef Corp Counsel
101 Ash Street
San DIego. CA 92101
Tel: 619'696-4373
Fax: 619-699-5027
JSpira@sempra.com

December 9, 2011

VIA OVERNIGHT MAIL
Mark Brooks
Senior National Researcher
Utility Workers Union of America
521 Central Avenue
Nashville, TN 37211
Re:

Deficiency Notice

Dear Mr. Brooks:
I am writing on behalf of Sempra Energy (the "Company") regarding UWUA's
shareholder proposal dated November 29, 2011, for consideration at the Company's 2012 .
Annual Meeting of Shareholders (the "Proposal").
The Proposal contains certain procedural deficiencies, which Securities and Exchange
Commission ("SEC") regulations require us to bring to your attention. Rule 14a-8(b) under the
Securities Exchange Act of 1934, as amended, provides that shareholder proponents must submit
sufficient proof oftheir continuous ownership of at least $2,000 in market value, or 1%, of a
company's shares entitled to vote on the proposal for at least one year as of the date the
shareholder proposal was submitted. The Company's stock records do not indicate that you are
the record owner of sufficient shares to satisfy this requirement. In addition, to date we have not
received proofthat you have satisfied Rule I4a-8's ownership requirements as of the date that
the Proposal was submitted to the Company.
.
To remedy this defect, you must submit sufficient proof of your ownership of the
requisite number of Company shares as of the date that the Proposal was submitted to the
Company. As explained in Rule I4a-8(b), sufficient proof must be in the form of:
(1) a written statement from the "record" holder of your shares (usually a broker or a
bank) verifying that, as of the date the Proposal was submitted, you continuously held
the requisite number of Company shares for at least one year; or
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(2) if you have filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4 or
Fonn 5, or amendments to those documents or updated forms, reflecting your
ownership of the requisite number of Company shares as of or before the date on
which the one-year eligibility period begins, a copy of the schedule andlor fonn, and
any subsequent amendments .reporting a change in the ownership level and a written
.
statement that you continuously held the requisite number of Company shares for the
one-year period.

If you intend to demonstrate ownership by SUbmitting a written statement from the
"record" holder of your shares as set forth in (1) above, please note that most large U.S. brokers
and banks deposit their customers' securities with, and hold those securities through, the
Depository Trust Company ("DTC"), a registered clearing agency that acts as a securities
depository (DTC is also known through the account name of Cede & Co.). Under SEC Staff
Legal Bulletin No. 14F, only DTC participants are viewed as record holders of securities that are
deposited at DTC. You can confirm whether your broker or bank is a DTC participant by asking
your broker or bank or by checking DTC's participant list, which is available at
http://www.dtcc.comldownloads/membership/directories/dtc/alpha. pdf. In these situations,
shareholders need to obtain proof of ownership from the DTC participant through which the
securities are held, as follows:
(1) If your broker or bank is a DTC participant, then you need to submit a written
statement from your broker or bank verifying that, as of the date the Proposal was
submitted, you continuously held the requisite number of Company shares for at least
one year.
(2) If your broker or bank is not a DTC participant, then you need to submit proof of
ownership from the DTC participant through which the shares are held verifying that,
as of the date the Proposal was submitted, you continuously held the requisite number
of Company shares for at least one year. You should be able to find out the identity
of the DTC participant by asking your broker or bank. If your broker is an
introducing broker, you may also be able to leam the identity and telephone number
ofthe DTC participant through your account statements, because the clearing broker
identified on your account statements will generally be a DTC participant. If the
DTC participant that holds your shares is not able to confinn your individual holdings
but is able to confirm the holdings of your broker or bank, then you need to satisfy the
proof of ownership requirements by obtaining and submitting two proof of ownership
statements verifying that, as of the date the Proposal was submitted, the requisite
number of Company shares were continuously held for at least one year: (i) one from
your broker or bank confirming your ownership, and (ii) the other from the DTC
participant confirming the broker or bank's ownership.
The SEC's rules require that your response to this letter be postmarked or transmitted
electronically no later than 14 caiendar days from the date you receive this letter. Please address
any response to me at 101 Ash Street, San Diego, CA 92101. Alternatively, you may transmit
any response by facsimile to me at (619) 699-5027.
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If you have any questions with respect to the foregoing, please contact me at (619) 6~64373. For your reference, I enclose a copy of Rule 14a-8 and Staff Legal Bulletin No. 14F.
Sincerely,

~?n~
James M. Spira
Chief Corporate Counsel
cc:

Randall L. Clark
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From:

MatkBrooks

Date:

December 9, 2011

Re:

Shareholder proposal

r am attaching for your attention a statement from the record owner establishing the UWUA's
ownership of Sempra shares. The record owner has also sent this to you directly.

Please let me know if you ha.ve any quc:.:stions in this mailer. Thank you.
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Morganstanley
SmithBarney
December 8,2011

Randall L. Oark
Corporate Secretary
Sempra Energy
101 Ash Street
San Diego, CA 92101-3017

Re:

Shareholder proposal

Dear Mr. Carle:
This is to verify that Morgan Stanley Smith Barney is the registered owner
of 182 shares of stock of Sempra Energy, held for the account of Utility
Workers Union of America (''UWUA"). The UWUA has been the
beneficial owner of these shares of Sempra stock since March 22, 1999 and
has continuously held these shares since that· time. The value of the shares
as of the close on December 7, 2011. was 9,465.82

Please let me know if y~u would like additional information.
S.incerely,

nd Vice President
Financial Advisor
cc:

Gary M. Ruffuer
UWUA Secretary-Treasurer
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