UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561
DIVISION OF
CORPORATION FINANCE

April 17, 2012

Arthur R. McGivern
Goodwin Procter LLP
AMcGivern@goodwinprocter.com
Re:

Repligen Corporation
Incoming letter dated April 4, 2012

Dear Mr. McGivern:
This is in response to your letters dated April 4, 2012, April 9, 2012, and
April 11, 2012 concerning the shareholder proposal submitted to Repligen by
Ronald L. Chez. We also have received letters on the proponent's behalf dated
April 9, 2012, April 11, 2012, and April 12, 2012. Copies of all of the correspondence on
which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfinlcf-noactionl14a-8.shtml. For your reference, a
brief discussion of the Division's informal procedures regarding shareholder proposals is
also available at the same website address.
Sincerely,
TedYu
Senior Special Counsel
Enclosure
cc:

Barry Fischer
Thompson Coburn LLP
BFischer@thompsoncoburn.com

April 17, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:

Repligen Corporation
Incoming letter dated April 4, 2012
The proposal relates to special meetings.

We are unable to concur in your view that Repligen may exclude the proposal
under rule 14a-8(e)(2). Accordingly, we do not believe that Repligen may omit the
proposal from its proxy materials in reliance on rule 14a-8(e)(2).
We note that Repligen did not file its statement of objections to including the
proposal in its proxy materials at least 80 calendar days before the date on which it will
file definitive proxy materials as required by rule 14a-8(j){l). Noting the circumstances
ofthe delay, we grant Repligen's request that the 80-day requirement be waived.
Sincerely,
Matt S. McNair
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility witlI respect to
matters arising under Rule 14a-8 [17 CFR 240. 14a-:-8], as with other rriatters under the proxy
rules, is to aid those who must comply With the rule by offering infonnal advice and suggestions
and to detennine, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the infonnation furnished to it by the Company
in support of its intention to exclude the proposals from the Company's proxy materials, a'\ well
as ariy infonnation furnished by the proponent or the proponent's representative.
Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission's staff, the staff will always consider infonnation concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or role involved. The receipt by the staff
of such infonnation, however, should not be construed as changing the staff's infonnal
procedures and proxy review into a fonnal or adversary procedure.
It is important to note that the staff's and Commission's no-action responses to
Rule 14a-8G) submissions reflect only infonnal views. The detenninations reached in these no
action letters do not and cannot adjudicate the merits of a company's position with respect to the
proposal. Only a court such as a u.s. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary·
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from·the company's proxy
material.

THOMPSON COBURN

LLP

55 East Monroe Street
37th Floor
Chicago, illinois 60603
312-346-7500
FAX 312-580-2201
www.thompsoncobum.com

April 12,2012

Via Electronic Mail (shareholderproposals@sec.goy)

u.s. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N .E.
Washington, D.C. 20549

Re: Repligen Corporation - 2012 Annual Meeting: Response to AprilU. 2012
letter of Arthur R. McGivern. Esq. of Goodwin ProCter LLP regarding
omission of Stockholder Proposal Submitted by Mr. Ronald L. Chez
Ladies and Gentlemen:

Our

firm serves as counsel to Ronald L. Chez. On April 2, 2012, Mr. Chez
submitted a shareholder proposal via telecopy and overnight courier, requesting the
adoption of an amendment to the Amended and Restated By-Laws of Repligen
Corporation (the "Company"), which would lower the threshold necessary for calling a
special meeting of stockholders to the holders of 20% of the voting shares ofthe
Company (the "Proppsal"). On April6t1i, Mr. Chez and J received via overnight courier
from Mr. McGivern a copy ofhis letter to your office· dated April4t1i requesting your
concurrence that the Proposal was excludable pursuant to Rule 14a-8(e)(2) of the
Securities Exchange Act of 1934, as amended (the "Exchange Act"). On April 9, 2012,
we responded to Mr. McGivern's letter with a letter to your office. Mr. McGivern
responded to our April 9th correspondence via a letter to your office also dated April 9th,
to which we responded with a letter to your office dated April 11.
Mr. McGivern now responds to our April 11 letter with a letter to your office also
dated April 11 (which we received today). While reiterating a number of points made in
his prior letters, he again does not dispute the fact that Repligen never published nor
otherwise communicated (to Mr. Chez or otherwise) a revised deadline for shareholder
proposals.. The Company never provided a date that shareholder proposals were due,
even when specifically as~ed when those proposals were due. While Repligen attempts 
to divert attention from this fact by making claims regarding Mr. Chez on the earnings
conference call (we wish to note, however, that the questions asked by Mr. Chez on that
call were no way related to the Company's reporting schedule) or otherwise as to the
revised date of the meeting, the fact remains that the Company should had set a revised
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deadline for shareholder proposals when it changed its annual meeting date, but failed to
do so.' We respectfully suggest that that this failure to provide for a deadline should be
considered by the Staff in determining what should be considered a "reasonable time
before the company begins to print and send its proxy materials" under Rule 14a-8(e)(2),
and that Mr. Chez's proposal was submitted within such a reasonable time.
Mr. McGivern also reiterates his contention, that the "Proxy Materials were nearly
in final form when the Proposal was received on April 3, 2012 and that inclusion of the
Proposal in the 2012 Proxy Materials would cause a significant delay in the distribution
of the 2012 Proxy Materials to the Company's shareholders." We wish to note that
yesterday, April 11, the Company announced in a press release and a related filing on
Form 8-K (copies of which are attached for your convenience) that it increased the size
of its Board of Directors from seven to eight members, and appointed Michael A. Griffith
as a director of the Company. Furthermore, the Form 8-K notes that Mr..Griffith's grant
of options to purchase Repligen common stock will be delayed until the Company's 2012
Annual Meeting of Shareholders. One can infer from these disclosures that the election
of Mr. Griffith and/or approval of his option grant will be subjects to be included in the
2012 Proxy Statement, which seems to suggest that the proxy materials remain subject to
revision. We respectfully suggest that if the proxy materials can be revised to include
new information regarding.a new director, they should also be able to be revised to
include Mr. Chez's proposal.

In accordan~e with Section C of Staff Legal Bulletin No. 14D, this letter and its
attachments are being emailed to the Staff at shareholdetproposals@sec.gov, in lieu of
paper filings. Pursuant to Rule 14a-8G) of the rules promulgated under the Exchange Act,
we have concurrently sent a copy of this correspondence to the Company and to
Company's counsel.
We reiterate our belief that the Company has not met its burden under Rule 14a8(g) of the rules promulgated under the Exchange Act to demonstrate that it is entitled to
exclude the Proposal. We, therefore, respectfully request that the Staff inform the
Company that the Proposal is not properly excludable from the 2012 Proxy Materials. If
you have any questions, or if the Staff is unable to concur with our conclusions without
additional information or discussions, we respectfully request the opportunity to confer
with members of the Staff. Please do not hesitate to contact the undersigned at (312) 580Chez at& OMB Memorandum, M-07-16***
2233. Please transmit the response letter via facsimile to the Mr.***FISMA
with a copy to me at (312) 782-1998 or via e-mail toBfischer@ThompsonCoburn.com.
.

Respect~/~SUbmqitted'

~4"-~

.

Barry Fischer, Esq.
Thompson Coburn LLP

u.s. Securities and Exchange Commission
Division ofCorporation Finance
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BLF:cg
Enclosures
CC:
Ronald L. Chez (via telecopy)
Arthur McGivern, Esq.
Repligen Corporation, Corporate Secretary
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORMS-K
CURRENT REPORT
PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT OF 1934
Date of Report (Date of earliest event reported): April 9, 2012

REPLIGEN CORPORATION
(Exact name of registrant as specified in its charter)
Delaware

0-14656

04-2729386

(State or other jurisdiction
of incorporation)

(Commission
File Number)

(IRS Employer
Identification No.)

41 Seyon Street, Bldg. ~, Suite 100, Waltham, MA .
(Address of principal Heeutive offices)

02453
(Zip Code)

Registrant's telephone number, including area code (781) 250-0111
(Former name or former address, if cbanged since last report.)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the
. registrant under any of the following provisions (see Generallnstruction A.2. below):

o
o
o

Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
Soliciting materi!ll pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240. 14d-2(b»

D' Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c»
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Item 5.02

Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers;
Compensatory Arrangements of Certain Officers.
(d) Election of Michael A. Griffith to the Board of Directors.
On April 9, 2012, Repligen Corporation (the "Company") increased the size of its Board of Directors from seven to
eight members and appointed Michael A. Griffith as a director of the Company. Mr. Griffith is currently CEO and director at
Laureate Biopharma. For his services as a director of the Company, Mr. Griffith will be compensated consistent with the
Company's current non-employee director compensation policy, although his initial award of an option to purchase 24,000
shares of the Company's common stock will be delayed until the Company's 2012 Annual Meeting of Stockholders. Mr.
Griffith was not appointed to any committees of the Board of Directors.
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SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be
signed on its behalf by the undersigned hereunto duly authorized.
REPLIGEN CORPORATION
Dated: April 11, 2012

By: lsi Walter C. Herlihy

Walter C. Herlihy
President and Chief Executive Officer
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Repligen Corporation
41 Seyon Street
Building #1, Suite 100
Waltham, Massachusetts 02453
Telephone: 781-250-0111
Telefax: 781-250-0115

FOR IMMEDIATE RELEASE
CONTACT:
Walter C. Herlihy
President and Chief Executive Officer
(781) 419-1900

Michael A. Griffith Appointed to RepJigen Board of Directors
WALTHAM, MA - April 11, 2012 - Repligen Corporation (NASDAQ:RGEN) today announced
that Mr. Michael A. Griffith has been appointed to serve on the Company's Board of Directors. Mr.
Griffith, 53, has extensive leadership experience in the bioprocessing and biopharmaceutical
industries, as well as significant commercial and investment banking expertise. Mr. Griffith currently
serves as Chief Executive Officer of Laureate Biopharmaceutical Services, Inc. (Laureate
Biopharma), a full-service contract manufacturing organization focused on the production aI1d
manufacture of biologic drugs for biopharmaceutical customers worldwide.
''Michael's background in biologics manufacturing is particularly relevant to Repligen, and he also
brings valuable financial markets acumen to the Board," said Walter C. Herlihy, President and Chief
Executive Officer of Repligen. "In light of the major commitment that we made to bioprocessing
with the December acquisition of Novozymes Biopharma - now Repligen Sweden - we welcome
Michael's insight in helping to guide the integration and expansion of this core business. We value
the expertise that Michael offers during this exciting time of Repligen's transition to a fully integrated
and commercially focused company."
Mr. Griffith has held numerous executive level positions, including his current role since April 2010
as CEO and director of Laureate Biopharma. He is the founder of Aptuit, Inc., a global contract
pharmaceutical research, development and manufacturing company, and from 2004 to 2008 served as
the company's CEO. From 1996 to 2000, 'Mr. Griffith was with ChiRex, Inc., where he initially
served as Chief Financial Officer before being named the company's Chairman and CEO. ChiRex
was a Nasdaq-listed pharmaceutical contract development and manufacturing organization
specializing in small-molecule drug substance development. Mr. Griffith was part of the team that led
the initial public offering for ChiRex, which later sold for $600 million to Rhodia SA, a NYSE-listed,
Paris-based specialty chemicals company. Mr. Griffith led the teams that built both Aptuit and
ChiRex to become international pharmaceutical supply companies with over, 2,700 and 600
employees, respectively. Between 2000 and 2004, he was a consultant to Rhodia and several private
equity and pharmaceutical companies. Mr. Griffith for eight years served as Chairman of the Board
and Chairman of the Executive Committee at Centrue Financial Corporation and Centrue Bank, a

'- more-
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Nasdaq-listed commercial bank. Prior to his involvement in the biopharmaceutical industry, Mr.
Griffith worked nearly 15 years as a commercial and investment banker at Bankers Trust and First
Boston. He eanied a Masters of Management from the Kellogg Graduate School of Management at
Northwestern University, and a Bachelor of Science in Business Administration from the University
of Kansas.

About Repligen Corporation
. Repligen Corporation is a leading supplier of critical biologic products used to manufacture biologic
drugs. Repligen also applies its expertise in biologic product development to SecreFloTM, a synthetic
hormone being developed as a novel imaging agent for the diagnosis of a variety of pancreatic
diseases. In addition, the Company has two central nervous system (CNS) rare disease programs in
Phase 1 clinical trials. Repligen's corporate headquarters are located at 41 Seyon Street, Building #1,
Suite 100, Waltham, MA 02453. Additional in.formation maybe requested at www.repligen.com.
This press release contains forward-looking statements. which are made pursuant to the saJe harbor provisions ofSection 27A ofthe Securities Act of
1933. as QI11ended. and Section 21E of the Securities Exchange Act of 1934. as amended. Investors are cautioned that statements in this press release
which are not strictly historical stotements. Including. without limitalion, express or implied stotements regarding future fmancial per/ormance and
position. plans and objectives for jUture operations. plans and objectives for product development. plans and objectives for regulatory approval.
product development, our market share andproduct sales and ot1ler statements identified by words like ·:believe•.. "expect." "may. " "will• .. "should. "
"seek, .. or "could" mJd similar expressions. constitute forward-looking statements. Such fOrWard-looking statements are subject to a number ofrisks
and uncertainties that could cause actual results to differ materially from those anticipated, including. without limitation. risks associated with: our
ability to develop and commercialize products and the market acceptance ofour products; reduced demandfor our products that adversely impacts aur
future revenues. cash flows, results ofoperations and financial condition; the ability to obtain. and the timing and receipt oj. FDA approval for our
NDA; our ability to obtain other required regulatory approvals; the success ofcurrent and future collaborative or supply relationships; our ability to
compete with larger, better financed bioprocessing. pharma"ceUtical and biotechnology companies; the success ofour clinical trials; new approaches to
the treatment ofour targeted alSeases; our compliance with all Food and Drug Administration and EMEA regulations; our ability to obtain, maintain
andprotect intellectual property rights for our products; the risk oflitigation regarding our intellectual property rights; our limited sales capabilities;
our volatile stock price; and other risks detailed in Repligen's annual report on Form LO-K on file with the Securities and Exchange Commission and
the other reports that Rep/igen periodically files with the Securities and Exchange Commission. Actual results may differ materially from those
Repligen contemplated by these forward-looking statements. These Jorward looking statements reflect management s current views and Repligen does
not undertake to update any ofthese forward-looking statements to reflect a change in its views or events or circumstances that occur after the date
hereofexcept as required by law.

THOMPSON COBURN

LLP

55 East Monroe Street
37th Floor
Chicago, Illinois 60603
312-346-7500
FAX. 312-580-2201
www.thompsoncobUin.com

April 11, 2012

Via Ele.ctronicMail (shareholderproposals@sec.goy)
U.S_ Securities and Exchange Comniission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N .E.
Washington, D.C. 20549

Re: Repligen Corporation - 2012 Annual Meeting: Response to April 4, 2012
letter of Arthur R, McGivern, Esq. of Goodwin Procter LLP rcgal"ding
omission of Sto.ckholder Proposal Submitted by Mr. Ronald L. Chez
Ladies and Gentlemen:
Our firm serves as counsel to Ronald L. Chez. On April 2,2012, Mr. Chez
supmitted a shareholder proposal via telecopy and overnight courier, requesting the
adoption ofan amendment to the Amended and Restated By-Laws of Repligen'
Corporation (the "Company"), which would lower the threshold necessary for calling a
special meeting of stockholders to the holders of 20% of the voting shares ofthe
Company (the "Proposal").. On April 6th, ·Mr. Chez and I received via overnight courier
from Mr. McGivern a copy of his letter to your office dated April 4th requesting your
.
concurrence that the Proposal was excludable pursuant to Rule 14a-8(e)(2) of the
Securities Excl.lange Act of 1934, as amended (the "Exchange Act"): On April9tll, 2012,
we responded to Mr. McGivern's letter with a letter to your office.
Mr. McGivern responded to our April 9th correspondence via a letter also dated
April 9 • In it he notes that the Company changed its fiscal year end, and noted the
methods of communicating the change of year end.
th

We call your attentionto Rule 14a-8(e)(l) ofthe rules promulgated pursuant to
the Exchange Act, which reads,. in relevant part, as follows:
"If you are submitting your proposal for the company's annual meeting, you can
in most cases find the deadline in last year's proxy statement. However, if the
company... changed the date of its meeting for this year more than 30 days from
last year's meeting; you can usually fmd the deadline in one of the company's
quarterly reports on Form 1O-Q..."
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As Mr. McGivern notes, the Company announced a change in the fiscal year in
mid-December 2011. Despite ample opportunity to do so (including in the Company's
subsequentfilihg of a Form 10-K), the Company has never published a revised deadline
for shareholder proposals. As we noted in our April 9th correspondence~ when
shareholders of Rep ligen asked the Company for a date that proposals were due, the
Company did not answer other than to refer them to the 2011 Proxy Statement. Mr. Chez
filed his proposal prior to the date the proposal was due asset forth in the 2011 Proxy
Statement, the last date provided by the Company. The Company essentially is arguing
that it should be able to exclude a proposal based upon the failure to have that proposal
filed by an arbitrary date that the Company has no requirement to communicate, in a
situation where it had myriad opportunity to communicate that date. and failed to do so.
We respectfully disagree.

No.

In accordance with Section C of Staff Legal Bulletin
14D, this letter and its
attachments are being emailed to the Staff at shareholderproposals@sec.gov, in lieu of .
paper filings. Pursuant to Rule 14a-8G) of the rules promulgated under the Exchange Act,
.
we have concurrently sent a copy of this correspondence to the Company and to
Company's counsel.
We reiterate our belief that the Company has not met its burden under Rule
14a-8(g) ofthe rules promulgated under the Exchange Act to demonstrate that it is
entitled to exclude the Proposal. We, therefore, respectfully request that the Staff .
inform the Company that the Proposal is not properly excludable from the 2012
Proxy Materials. If you have any questions, or if the Staff is unable to concur with
our conclusions without additional information or discussions, w.e respectfully
request the opportunity to confer with members of the Staff. Please do not hesitate
to contact the undersigned at (312) 580-2233. Please transmit the response letter
via facsimile to the Mr. ***FISMA
Chez at& OMB Memorandum M-07-16***
with a copy to me at (312) 7821998 or via e-mail toBFischer@ThompsonCoburn.com.
Respectfully submitted,

~

~~~
Y:;?

/

Barry Fischer, Esq.
Thompson Coburn LLP

BLF:cg
CC:
Ronald L. Chez (via telecopy)
Arthur McGivern, Esq.
Repligen Corporation, Corporate Secretary

GOODWIN

I PROCTER

Goodwin Procter LLP
Counselors at Law
Exchange Place
Boston, MA 02109

r: 617.570.1000
F: 617.523.1231
goodwinprocter.com

April!I,2012

Via Electronic Mail (shareholderproposals@sec.gov)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re:

Repligen Corporation -2012 Annual Meeting: Response to April 11, 2012 Letter of
Barry Fischer, Esq. Regarding Omission of Stockholder Proposal Submitted by Mr.
Ronald L. Chez Pursuant to Rule 14a-8(e)(2)

Ladies and Gentlemen:
We are writing on behalf of our client, Repligen Corporation, a Delaware corporation
(the "Company"), in response to correspondence dated April 11,2012 (the "Proponent's April
11 Letter") submitted to the staff (the "Staff') of the Division of Corporation Finance of the U.S.
Securities and Exchange Commission (the "Commission") on behalf of Ronald L. Chez (the
"Proponenf') regarding a request for no-action relief submitted by the Company on April 4,
2012 (the "No-Action Requesf'), a letter on behalf of the Proponent dated April 9,2012 (the
"Proponent's April 9 Letter") and a letter on behalf of the Company responding to the
Proponent's April 9 Letter (the "Company's April 9 Response Letter"). Copies of the
Proponent's April 11 Letter, the No-Action Request, the Proponent's April 9 Letter and the
Company's April 9 Response Letter are attached as Exhibits A through D, respectively.
The No-Action Request relates to a proposal (the "Proposaf') regarding the adoption of
an amendment to the Amended and Restated By-Laws of the Company which would lower the
threshold necessary for calling a special meeting of stockholders to the holders of20% of the
. voting shares of the Company. We respectfully reiterate our request in the No-Action Request
that the Staff concur that it will not recommend enforcement action to the Commission if the
Company omits the Proposal from its definitive 2012 proxy statement and form of proxy
(together, the "2012 Proxy Materials"), which the Company originally intended to file, print and
commence mailing on April 11, 2012.
In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008), this letter
and its attachments are being emailed to the Staff at shareholderproposals@sec.gov. Pursuant to
Rule 14a-8(j) of the Securities Exchange Act of 1934, as amended (the "Exchange Acf'), we
have concurrently sent a copy of this correspondence to the Proponent as notice of the
Company's response to the Proponent's Letter.

GOODWIN

I
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Office of Chief Counsel
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At issue is whether the Company may properly exclude the Proposal from the 2012 Proxy
Materials because it was received on April 3, 2012, eight days before the Company intended to
file, print and commence mailing its definitive 2012 proxy statement and form of proxy. The
relevant portion of Rule 14a-8(e)(2) of the Exchange Act provides (emphasis added) that the
deadline for submitting a proposal is "a reasonable time before the company begins to print and
send its proxy materials." In determining whether a proposal is made within a reasonable time,
the fundamental consideration is whether the time of submission of the proposal affords the
registrant reasonable time to consider the proposal without causing a significant delay in the
distribution of proxy materials to its shareholders. See Greyhound Lines, Inc., SEC No-Act.
(Jan. 8, 1999); Jefferson-Pilot Corp., SEC No-Act. (Jan. 31, 2006).
The Proponent's April 11 Letter claims (emphasis added) that the Company is attempting
to exclude the Proposal "based upon the failure to have that proposal filed by an arbitrary date
that the Company has no requirement to communicate." The Company respectfully disagrees
with this assertion. On February 10, 2012, the Company's Chief Executive Officer sent a
personal email to the Proponent regarding changes in the Company's reporting cycle. The
Company publicly disclosed the date of its 2012 annual stockholders meeting in a February 21,
2012 press release. The Proponent asked multiple questions of the Company's management
about this press release during the Company's earnings conference call. The Company therefore
disputes the suggestion that the Proponent was unaware of changes in the Company's reporting
schedule. Accordingly, the Company believes that any purported reliance by the Proponent on
the deadlines included in the proxy materials for the Company's 2011 annual stockholders
meeting - which was held on September 25,2011 - is either untrue or unreasonable. The
Company is seeking to exclude the Proposal because it failed to satisfy the "reasonable" advance
submission requirement plainly included in Rule 14a-8(e)(2) of the Exchange Act.
The 2012 Proxy Materials were nearly in final form when the Proposal was received on
April 3, 2012 and inclusion of the Proposal in the 2012 Proxy Materials would cause a
significant delay in the distribution of the 2012 Proxy Materials to the Company's shareholders.
Accordingly, the Company respectfully submits to the Staff that the Company's receipt of the
Proposal a mere eight (8) days before the Company intended to file, print and commence mailing
the 2012 Proxy Materials did not satisfy the "reasonable" advance submission requirement in
Rule l4a-8(e)(2) of the Exchange Act.

L1BC/4298370.i
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Based on the foregoing and the discussion set forth in the No-Action Request and the
Company's April 9 Response Letter, on behalf of the Company, we respectfully request the
concurrence of the Staff that the Proposal may be excluded from the Company's 2012 Proxy
Materials. Please do not hesitate to contact the undersigned at (617) 570-1971 if you have any
questions or would like any additional information regarding the foregoing. Please transmit the
response letter via facsimile to the Company at (781) 2
ed
) 523-1231, and a hard copy to the Proponent at ***FISMA & OMB Memorandum M-07-16***
***FISMA & OMB Memorandum M-07-16***

Respectfully submitted,

Arthur R. McGivern, Esq.
cc:

Ronald L. Chez
Barry L. Fischer, counsel to Ronald L. Chez, Thompson Coburn LLP
Walter C. Herlihy, President and Chief Executive Officer, Rep/igen Corporation
Karen A. Dawes, Chairperson of the Board of Directors, Rep/igen Corporation
Joseph L. Johnson III, Esq., Goodwin Procter LLP

LlBC/4298370.1

Exhibit A
Proponent's April 11 Letter

THOMPSON COBURN

LLP

55 East Monroe Street
37th Floor
Chicago, Illinois 60603
312·346· 7 500
FAX 312·580·2201
www.thompsoncobuOl.com

Aprilll,2012

Via Electronic Mail (shareholderproposals@sec.goy)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Otlice of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re: Repligen Corporation - 2012 Annual Meeting: Response to April 4, 2012
letter of Arthur R, McGivern, Esg. of Goodwin Procter LLP regarding
omission of Stockholder Proposal Submitted bv Mr. Ronald L. Chez
Ladies and Gentlemen:
Our firm serves as counsel to Ronald L. Chez. On April 2, 2012, Mr. Chez
submitted a shareholder proposal via telecopy and overnight courier, requesting the
adoption of an amendment to the Amended and Restated By-Laws of Repligen'
Corporation (the "Company"), which would lower the threshold necessary for calling a
special meeting of stockholders to the holders of 20% of the voting shares of the
Company (the "Proposal"). On April 6th , Mr. Chez and I received via overnight courier
from Mr. McGivern a copy of his letter to your office dated April 4th requesting your
concurrence that the Proposal was excludable pursuant to Rule 14a-8(e)(2) of the
Securities Excb.ange Act of 1934, as amended (the "Exchange Act").' On April 9th , 2012,
we responded to Mr. McGivern's letter with a letter to your office.
Mr. McGivern responded to our April 9th correspondence via a letter also dated
April 9 . In it he notes that the Company chimgcd its fiscal year end, and noted the
methods of communicating the change of year end.
th

We ca\l your attention to Rule 14a-8(e)(l) of the rules promulgated pursuant to
the Exchange Act, which reads, in relevant part, as follows:
"If you are submitting your proposal for the company's annual meeting, you can
in most cases find the deadline in last year's proxy statement. However, if the
company ... changed the date of its meeting for this year more than 30 days from
last year's meeting, you can usually find the deadline in one ofthe company's
quarterly reports on Form 1O-Q ... "
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As Mr. McGivern notes, the Company announced a change in the fiscal year in
mid-December 20 II. Despite ample opportunity to do so (including in the Company's
subsequent filing of a Form IO-K), the Company has never published a revised deadline
for shareholder proposals. As we noted in our April 9[h correspondence, when
shareholders of Rep ligen asked the Company for a date that proposals were due, the
Company did not answer other than to refer them to the 2011 Proxy Statement. Mr. Chez
filed his proposal prior to the date the proposal was due as set forth in the 2011 Proxy
Statement, the last date provided by the Company. The Company essentially is arguing
that it should be able to exclude a proposal based upon the failure to have that proposal
filed by an arbitrary date that the Company has no requirement to communicate, in a
situation where it had myriad opportunity to communicate that date and failed to do so.
We respectfully disagree.
In accordance with Section C of Staff Legal Bulletin No. 14D, this letter and its
attachments are being emailed to the Staff at shareholderproposals@sec.gov, in lieu of
paper filings. Pursuant to Rule] 4a-8G) of the rules promulgated under the Exchange Act,
we have concurrently sent a copy of this correspondence to the Company and to
Company's counsel.
We reiterate our belief that the Company has not met its burden under Rule
14a-8(g) of the rules promulgated under the Exchange Act to demonstrate that it is
entitled to exclude the Proposal. We, therefore, respectfully request that the Staff
inform the Company that the Proposal is not properly excludable from the 2012
Proxy Materials. If you have any questions, or if the Staff is unable to concur with
our conclusions without additional information or discussions, we respectfully
request the opportunity to confer with members of the Staff. Please do not hesitate
to contact the undersigned at (31
ease transmit the response letter
via facsimile to the Mr.***FISMA
Chez at& OMB Memorandum M-07-16***
with a copy to me at (312) 7821998 or via e-mail toBFischerI@.ThompsonCoburn.com.
p
Res : : : SU~vitted'

~/
/L..-Z:::.'
~---Barry Fischer, Esq.

,,--4

.~-_/ ~

Thompson Coburn LLP

BLF:cg
CC:
Ronald L. Chez (via telecopy)
Arthur McGivern, Esq.
Repligen Corporation, Corporate Secretary
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April 4, 2012

Via Electronic Mail (sbarebolderproposals@sec.gov)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street. N.E.
Washington, D.C. 20549

Re:

Repligen Corporation - 2012 Annual Meeting Omission of Stockholder Proposal
Submitted bv Mr. Ronald L. Chez Pursuant to Rule 14a-8(e)(2)

Ladies and Gentlemen:
Our firm serves as counsel for Repligen Corporation, a Delaware corporation (the
"Company"). The Company intends to file, print and commence mailing its definitive 2012
proxy statement and form of proxy (together, the "2012 Proxy Materials") on April I!, 2012.
On March I, 2012, the board of directors of the Company established April 9, 2012 as the record
" date for the Company's 2012 Annual Meeting of Stockholders (the "2012 Annual Meeting").
The 2012 Annual Meeting will be held on May 24, 2012. Accordingly, pursuant to Rule 14a-8(j)
under the Securities Exchange Act of 1934, as amended (the "Exchange Act"), we are suhmitting
this letter on behalf of the Company to the Staff of the Division of Corporation Finance (the
"Staff'). We would very much appreciate a response from the Staff on this no-action request as
soon as reasonably practicable, so that the Company can meet its timetable for filing and
. distributing the 2012 Proxy Materials.
On April 3,2012, the Company received a letter dated April 2, 2012 from Mr. Ronald L.
Chez (the "Proponent") containing a stockholder proposal (the "Proposal") for inclusion in the
2012 Proxy Materials to be distributed by the Company in connection with the 2012 Annual
Meeting. The Proposal and accompanying cover letter are attached hereto as Exhibit A. The
Proposal proposes the adoption of an amendment to the Amended and Restated By-Laws of the
Company which would lower the threshold necessary for calling a special meeting of
stockholders to the holders of 20% of the voting shares of the Company. Subject to the SlaWs
response, the Company intends to exclude the Proposal from its 2012 Proxy Materials pursuant
to Rule 14a-8(e)(2) of the Exchange Act, on the basis that the Proposal was not submitted LO the
Company a reasonable time before the Company will file. print and commence mailing the 2012
Proxy Materials to its stockholders on April 11, 2012. We hereby request the Staffs
concurrence that the Company may exclude the Proposal and supporting statement pursuant to
Rule 14a-8(e)(2) of the Exchange Act.
Rule 14a-8(j)( 1) of the Exchange Act provides, "( I' the Company intends to exclude a
proposal from its proxy materials. it must file its reasons with the Commission no later than 80
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calendar days before it files its definitive proxy statement and form of proxy with the
Commission .... The Commission staff may permit the Company to make it'> submission later
than 80 days before the company files its definitive proxy statement and form of proxy, if the
Company demonstrates good cause for missing the deadline." Because the Company did not
receive the Proposal from the Proponent until April 3. 2012, the Company is submitting this
letter fewer than 80 calendar days before it plans to tile the 2012 Proxy Materials. Once the
Company received the Proposal, it acted to prepare and submit this letter to the Staff in one () )
day. The Staff has consistently found "good cause" to waive the 80-day requirement where the
untimely submission of a proposal prevented the company from satisfying the 80-day provision.
See Staff Legal Bulletin No. l4B (September 15,2004) (indicating that the "most common basis
for the company's showing good cause is that the proposal was not submitted timely and the
company did not receive the proposal until after the 80-day deadline had passed"); Bank oj
America, SEC No-Act. (March 1,2010); Barnes & Noble. Inc., SEC No-Act. (June 3, 2008);
General Electric Co., SEC No-Act. (February 10,2005) (each waiving the SO-day requirement
when the proposal was received by the company after the SO-day submission deadline).
Accordingly, we believe that the Company has "good cause" for its inability to meet the 80-day
deadline and, for the reasons discussed above, we respectfully request that the Staff waive the
80-day requirement with respect to this submission.
In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7,2008)
("SLB 140"), this letter and its attachments are being emailed to the Staff at
shareholderproposals@sec.gov. Pursuant to Rule 14a-8(j) of the Exchange Act, we have
concurrently sent a copy of this correspondence to the Proponent as notice of the Company's
intent to exclude the Proposal from the 2012 Proxy Materials.

Rule 14a-8(k) of the Exchange Act and SLB 14D provide that stockholder proponents are
required to send companies a copy of any correspondence that the proponents elect to submit to
the Securities and Exchange Commission (the "Commission") or the Staff. Accordingly. we arc
taking this opportunity to inform the Proponent that if the Proponent dects to submit additional
correspondence to the Commission or the Staff with respect to the Proposal, we hereby request
that the Proponent concurrently furnish the undersigned with a copy of that correspondence on
behalf of the Company pursuant to Rule 14a-8(k) of the Exchange Act and SLB 140.

I.

BACKGROUND

The Company's 2011 Annual Meeting of Stockholders (the "2011 Annual Meeting") was
held on September 27,2011 and the proxy materials for the 2011 Annual Meeting were mailed
to the Company's stockholders on or about August 5, 2011. As previously disclosed in a Current
Report on Form 8-K, on December 15,2011, the Board of Directors of the Company approved a
change in the Company's fiscal year end from March 31 to December 31. As a result of this
change, on February 21. 2012, the Company announced in a press release (the "Press Release")
for an earnings call (the "Earnings Call"), a copy of which was filed on a Current Report on
LlBC/42868856
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Form 8-K. that the Company's 2012 Annual Meeting would be held on May 24,2012. This date
is more than 30 days from the date of the 2011 Annual Meeting.
The Proponent actively participated on the Earnings Call. The Company therefore
believes the Proponent read the Press Release and accordingly was then well aware of the date of
the 2012 Annual Meeting. Additionally, on March 15,2012, the Company filed its Annual
Report on Form 1O-K which explicitly stated that the Company intended to file a proxy
statement within 120 days of the Company's new fiscal year end. Despite the Proponent having
received extensive notice of the 2012 Annual Meeting, the Proponent submitted the Proposal to
the Company only eight (8) days prior to the Company's filing and mailing of the 2012 Proxy
Materials.
II.

ANALYSIS

The Company believes that it may exclude the Proposal from the 2012 Proxy Materials
because the Proposal was not submitted in a timely manner. Rule 14a-8(e)(2) ofthc Exchange
Act provides that if a company's annual meeting of stockholders "has been changed by more
than 30 days from the date of the previous year's meeting, then the deadline [for submission of
stockholder proposals] is a reasonable time before the company begins to print and mail its proxy
materials." As described above in Section 1 of this letter, the Company's 2012 Annual Meeting
will be held more than 30 days from the date of the previous year's meeting. Although Rule
14a-8(e)(2) does not define what constitutes a "reasonable time," it is noteworthy that Rule
14a-8(e)(2) requires that a proposal to be presented at an annual meeting held within 30 days
from the date of the previous year's meeting be received by the registrant a minimum of 120
days in advance of the anniversary of mailing of proxy materials for the previous year's meeting.
In determining whether a proposal is made within a reasonable time, the fundamental
consideration is whether the time of submission of the proposal affords the registrant reasonable
time to consider the proposal without causing a significant delay in the distribution of proxy
materials to its shareholders. See Greyhound Lines. Inc., SEC No-Act. (Jan. 8, 1999); lefferson
Pilot Corp., SEC No-Act. (Jan. 31, 2006). The Company does not believe that it has received the
Proposal within a "reasonable time." The Company intends to file, print and commence mailing
its 2012 Proxy Materials on April II, 2012. A stockholder proposal received on the eve of the
mailing of the 2012 Proxy Materials should not be considered received in a "reasonable time"
given that the 2012 Proxy Materials are nearly in final form and inclusion of the Proposal in the
2012 Proxy Materials will result in a significant delay in the Company's filing and mailing of the
2012 Proxy Materials.
The Proponent had ample notice regarding the date of the Company's 2012 Annual
Meeting. The Proponent actively participated on the Earnings Call that was convened to discuss
the Press Release which announced the date of the 2012 Annual Meeting. Nonetheless, the
Proponent submitted the Proposal a mere eight (8) days prior to the Company's distribution of
1.18C14286885.6
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the 2012 Proxy Materials. This docs not provide the Company with adequate time to review and
consider the Proposal without causing an excessive delay in the distribution of the 2012 Proxy
Materials to the Company's stockholders. See Jefferson-Pilot Corp., SEC No-Act. (Jan. 31,
2006).
Given the Proponent's tardiness in submitting the Proposal until the Company was in the
tinal stages of preparing to commence its proxy solicitation, the Company does not have a
reasonable amount of time to consider the Proposal without causing a significant delay in
printing and mailing the 2012 Proxy Materials. Under these circumstances, the Proposal cannot
be considered to have been submitted within a "reasonable time" in advance of the solicitation of
proxies in connection with the 2012 Annual Meeting and, therefore, the Proposal should be
excluded from the 2012 Proxy Materials.

lIi.

CONCLUSION

F or the' foregoing reasons, the Company respectfully requests that the Staff confirm. at its
earliest convenience, that it will not recommend any enforcement action ifthe Company
excludes the Proposal from the 2012 Proxy Materials in reliance on Rule 14a-8(c)(2) of the
Exchange Act. lfyou have any questions. or if the Staff is unable to concur with the Company's
conclusions without additional infonnation or discussions. the Company respectfully requests the
opportunity to confer with members of the Staff prior to the issuance of any written response to
this letter. Please do not hesitate to contact the undersigned at (617) 570-1971. Please transmit
the response letter via facsimile to the Company at (781) 250-0115, with a copy to the
at
undersigned at (617) 523-1231, and a hard copy to the Proponent
***FISMA
& OMB Memorandum M-07-16***
***FISMA & OMB Memorandum M-07-16***

Respectfully submitted,

~

i

~.t---

Arthur R. McGivern, Esq.
cc:

Ronald L. Chez
Barry L. Fischer. counsel to Ronald L. Chez, Thompson Coburn LLP
Walter C. Herlihy. President and Chief Executive Ot1icer, Rep/igen Corporation
Karen A. Dawes, Chairperson of the Board of Directors, Repligen Corporation
Joseph L. Johnson III, Esq., Goodwin Procter LLP

LIBC/42868R5.6
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The Proposal

***FISMA & OMB Memorandum M-07-16***

April 2,2012
YIA fACSIMIl.E [(781) 25Q-01151 and OVERNIGHT COURIER

Rcpligen Corporation
Attention: Co-Chairpersons of thll Soard of Directors
41 Seyon Street
Building 111, Suite 100
Waltham, MA 02453

LLldies and Gentlemen:
Pursu;mt to Rule 14a-8 of the rules promulgated under the Securities and Exchange
Actor 1934. as amended. please find. as An.Oex Ato this letter. J shareholder
proposal for inclUSion In the 2012 Pro"llY Statement of Repligen Corporation.
Pursuant to Rule 14a-8Cb). plense be informed that, consistelltwlth Amendment No,
9 to my Schedule 13D regarding Repligen, 1, and/or Individual Retirement Accounts
for my benefit currently own 2,815,631 shares of Rep ligen, which shares represent
greater tha'n $2,000 or 1 % of Repligen's securities entitled to be voted on the
proposal. Pursuant to Rule 14a-8(1I), please find attached caples of Amendments 2
through 9, inclusive, of Schedule 130 flied on my behnlf confirming my ownership of
such shares during such one year eligibility perIod.

Further, 1 state that I have held the reqUired number of securities contlmlously for
at least one year as of the date of this letter (the time I am submitting this
shareholder proposal) and I Intend to continue to hold such securities through the
date ofrhe meeting.
To the extent that you or any other partywtshes to contact me regarding this
propOsal, please contact my attorney, Barry Fischer, at
BEischer@thQJDPlIoocobllrn.cQrD or via facsimile at" (312) 782-1998.

AlIl1e\

Lm\'l~rl'tI V(){jll~

A

Propusal Numhc,' __
Thn'shuld to Call Special tVtcctings urSharclwldcrs

HYSOI.VI~D, tilut lilt: lirst St:lllt:llcc or Article 1, ScCli{lll 3 Oflhc Amended .1Ilt! Restated By
Laws orI{cpligcn Corporation be Ilmended and restated to read as lnltows:

"Special meetings of the stockholders may be called at any lime by the President,
the Chainnan or the Board of Directors; and shall be called by the Secretary or
any officer upon the written request of one or more stockholders holding, in the
aggregate, at least 20% of the outstanding shares of stock of the corporation
entitled to vote at such meeting."
The purpose of this proposal is 10 lower the threshold necessary Inr calling a special
meeting ofshar.:holdcrs to the holders of20% of voting shares. Currenlly, no single
shareholder holds morc than 13.9% of the company's voting stock.
At present, calling a special stockholder meeting requires the consent oflhe holders of
over 50% of Rcpligen's voting stock. Meanwhile, the Board of Directors, whose non
executive directors (according 10 Rcpligell's 2011 Proxy Statement) hold less than 3.5%
of tile company's outstanding stock (excluding options). can call a special stockholder
meeting at any lime.
Special meetings allow for increased shareholder involvement in important mutters,
including electing ncw tlircctors:Shureholder participation in Repligen's affairs is ulso
important as the company transitions from a dnlg development company (0 an operating
company, including potenlial issues such as executive compensation criteria,
stockholder ownership of Board members and officers, assuring that the composition of
the Board is consistent with an operating company and other issues.
Without the ability for shareholders to call special meetings, directors and management
can become insulated. Repligcn's shareholders want to enhance the alignment of the
Board's and management's interests with those of its shareholders, all in the interest of
Repligen's perfonnancc and shareholder value. Approving this proposal will send a
clcar message to Repligen's directors that they must be accountable and responsive to
Repligen's shareholders.
Many public companies have reduced their special meetings requirement from a
majority requirement. Pfizer, AT&T Inc., PepsiCo, Inc., Caterpillar Inc., Honeywell
Illternational and other companies require only the holders of 20% or less of its stock to
call a special meeting. This proposal topic won more than 60% support at CVS
Caremark, Sprint Nextel, Snfeway, Motorola and R.R. Donnelley.

Please vote yes on this proposal to help improve Repligen's corpornte governance,
director lind olliccr accountability and timmcial perfonnance that Rcpligcll's
shareholders deserve.

-2
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THOMPSON COBURN

LLP

55 East Monroe Street
37th Floor
Chicago, Illinois 60603
312-346-7500
PAX 312-580·2201
www.thompsoncobum.com

April 9, 2012

Via Electronic Mail (shareholderproposals@sec.goy)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re: Repligen Corporation - 2012 Annual Meeting: Response to April 4, 2012 letter of
Arthur R, McGivern, Esq. of Goodwin Procter LLP regarding omission of
Stockholder Proposal Submitted by Mr. Ronald L. Chez
Ladies and Gentlemen:
Our fInn serves as counsel to Ronald L. Chez. On April 2, 2012, Mr. Chez submitted a
shareholder proposal via te1ecopy and overnight courier, requesting the adoption of an
amendment to the Amended and Restated By-Laws of Repligen Corporation (the "Company"),
which would lower the threshold necessary for calling a special meeting of stockholders to the
holders of20% of the voting shares of the Company (the "Proposal"). On April 6th , Mr. Chez
and I received via overnight courier from Mr. McGivern a copy of his letter to your office dated
April4th (the "April Letter") requesting your concurrence that the Proposal was excludable
pursuant to Rule 14a-8(e)(2) of the Securities Exchange Act of 1934, as amended (the
"Exchange Act"). Pursuant to Rule 14a-8(k) of the rules promulgated under the Exchange Act,
we wish to respond to the April Letter.
We believe that the Proposal should be included in the Company's 2012 Proxy Statement
either because:
(i) it has been submitted in a reasonable amount of time prior to the filing and printing of
the Company's 2012 Proxy Statement; or

(ii) that the Company in effect waived its ability to exclude the Proposal due to a March
26th letter of Mr. McGivern to Mr. Chez, which permitted Mr. Chez 14 days to modify
what it claimed to be a shareholder proposal purportedly made by him on March 21,
2012.

Chicago

St. Louis

Southern Illinois

Washington, D.C.

us.

Securities and Exchange Commission
Division ofCorporation Finance
Page 2
. The Proposal is Reasonably Timely-- We wish to note that our proposal was submitted
before the April 7th deadline set forth on page 40 ofthe Company's 2011 Proxy Statement (120
days before the anniversary of materials being sent to stockholders with respect to the 2011
meeting), and that, notwithstanding the fact that Mr. Chez participated in the earnings call
referred to in the April Letter, he has no recollection that it was announced on that call that the
date of the meeting was moved to May 24th. The Company's By-laws also do not contain an
advanced notice requirement regarding shareholder proposals.
Furthennore, requests of the Company made by its shareholders regarding submission
deadlines for a shareholder proposal went unanswered by the Company other than to refer them
to the 2011 Proxy Statement. At no time did the Company ever publicly announce or provide
Mr. Chez or his representatives (or; to our knowledge, any other party) with a deadline date for
submission of shareholder proposals, evep. though (as more fully described below) the Company
was on notice that Mr. Chez intended to submit such a proposal almost two weeks prior to doing
so.
We believe that the Proposal can be reasonably included by the Company without
significant delay in the distribution of proxy materials. We note that, using the standard that Mr.
McGivern seems to suggest in the April Letter (in effect, that proposals would be due by at l~t
120 days before the revised meeting date), no shareholders proposal would be includable in the
Company's 2012 Proxy Statement, as the February 21, 2012 announcement of the new meeting
date occurred less than 120 days before the May 24th meeting. Further, although the Company
announced a revised meeting date, it did not then or subsequently announce a new deadline for
shareholder proposals, nor did it announce a proposed date of distribution of proxy materials for
such meeting.
.
Under Rule 14a-8(e)(2), the deadline is a "reasonable time before the company begins to
print and send its proxy statement". According to the April Letter, the Company has not filed,
nor has it begun to print, any proxy materials to date. This fact distinguishes this situation from
that described in the Greyhound Lines, Inc. January 8, 1999 and the Jefferson-Pilot Corp.
January 31, 2006 no-action letters cited in the April Letter, where in both cases preliminary
proxy materials had been filed with the SEC (through a preliminary proxy statement and S-4,
respectively) before the submission of the Proposal. We believe that, particularly looking at the
circumstances of this matter (including as set forth below), that the Proposal request was made
within a reasonable time.

The Company Waived its Ability to Exclude the Proposal as a Resull ofits March 26,
2012 letter to Mr. Chez-- As noted in Mr. Chez'S Amendrilent No.9 to Schedule 13D regarding
the Company dated March 21, 2012, Mr. Chez sent a letter to Ms. Karen Dawes (co-Chairperson
of the Board of Directors of the Company) indicating his intention to submit a shareholder
proposal, and suggesting other items the Company should consider including in its proxy
statement. Mr. McGivern, on behalf of the Company, responded with a letter dated March 26 th,
2012 to Mr. Chez (a copy of which is attached), claiming that the letter was itself a Rule 14a-8
proposal, and then noting several procedural deficiencies regarding that purported proposal.

us.
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The March 26 th letter did not indicate the Company's deadline for shareholders proposals
. (the Company never provided such a date). In the last full paragraph of Page 2 of that letter, ,
however, the Company permitted Mr. Chez to remedy these procedural defects by submitting a
revised proposal remedying the 'defects as described in the letter and as otherwise set forth in
Rule 14a-8 within 14 days of that March 26 th letter. We respectfully submit that Mr. Chez's
April 2 proposal (which was made within 14 days of the March 26tli letter), should serve as that
revised proposal, and is therefore timely. Alternatively, the March 26th letter should permit Mr.
Chez to reasonably infer that a proposal made within that 14 day period would be considered
timely by the Company, and the Company should be estopped from now claiming an earlier due
date for the Proposal based upon its conduct.
Pursuant to Section G.7 of Staff Legal Bulletin 14; Section F.3 of Staff Legal Bulletin
No.14B and Section G of Staff Legal Bulletin 14C, please find attached copies of Mr.
McGivern's March 26th letter, as well as my March 29,2012 response to that letter. In
accordance with Section C of Staff Legal Bulletin No. 14D, this letter and its attachments are
being emailed to the Staff at shareholderproposals@sec.gov, in lieu of paper filings. Pursuant to
Rule 14a-8G) of the rules promulgated under the Exchange Act, we have concurrently sent a
copy of this correspondence to the Company via telecopy and to Company;s counsel via
electronic mail.

Conclusion-- We believe that the positions set forth in this letter are consistent
with relevant SEC rules and regulations, the equities of an admittedly unusual situation
and the principles of access to proxy statements espoused by the SEC. We also believe
that the Company has not met its burden under Rule 14a-8(g) of the rules promulgated under
the Exchange Act to demonstrate that it is entitled to exclude the Proposal. We, therefore,
respectfully request that the Staff inform the Company that the Proposal is not properly
excludable from the 2012 Proxy Materials. If you have any questions, or if the Staffis
unable to concur with our conclusions without additional information or discussions, we
respectfully request the opportunity to confer with members of the Staff prior to the
issuance of any written response to the April Letter. Please do not hesitate to contact the
undersigned at (312) 580-2233. Please transmit the response letter via facsimile to the Mr.
Chez at& OMB Memorandum, M-07-16***
with a copy to me at (312) 782-1998 or via e-mail to
***FISMA
BFischer@ThompsoriCoburn.com.
Respectfully submitted,

~~/

~.~
Barry Fischer, Esq.
Thompson Coburn LLP

BLF:cg
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CC:

Ronald L. Chez (via telecopy)
Arthur McGivern, Esq. (via electronic mail)
Repligen Corporation, Corporate Secretary (via telecopy)

Exhibit D
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Boston, MA 02109

April 9, 2012

Via Electronic Mail (sbarebolderproposals@sec.gov)

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
Re;

RepUgen Corporation - 2012 Annual Meeting; Response to April 9, 2012 Letter of
Barry Fiscber, Esq. Regarding Omission ofStockbolder Proposal Submitted bv Mr.
Ronald L. Cbez Pursuant to Rule 14a-8(e)(2)

Ladies and Gentlemen:

We are writing on behalf of our cHent, Repligen Corporation, a Delaware corporation
(the "Company"), in response to correspondence (the "Proponent's Letter") submitted to the staff
(the "Staff') of the Division of Corporation Finance of the U.S. Securities and Exchange
Commission (the "Commission") on behalf of RonaJd L. Chez (the "Proponent") regarding a
request for no-action relief (the "No-Action Request") submitted by the Company on April 4,
2012 (the "No-Action Request"). The Proponent's Letter is attached as Exhibit A hereto and the
No-Action Request is attached as Exhibit B hereto. The No-Action Request relates to a proposal
(the "Proposal") regarding the adoption of an amendment to the Amended and Restated By-Laws
of the Company which would lower the threshold necessary for calling a special meeting of
stockholders to the holders of20% of the voting shares of the Company. We respectfully
reiterate our request in the No-Action Request that the Staff concur that it will not recommend
enforcement action to the Commission if the Company omits the Proposal from its definitive
2012 proxy statement and form of proxy (together, the "2012 Proxy Materials"), which the
Company originally intended to file, print and commence mailing on April 11,2012.
In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008)
("SLB 14D"), this letter and its attachments are being emailed to the Staff at
shareholderproposals@sec.gov. Pursuant to Rule 14a~8(j) Of the Securities Exchange Act of
1934, as amended (the '"Exchange Act"), we have concurrently sent a copy of this
correspondence to the Proponent as notice of the Company's response to the Proponent's Letter.
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Pursuant to Rule 14a-8(e)(2) of the Exchange Act, the Company based its No-Action
Request on the fact that the Proposal was not received by the Company in a timely manner. The
Proponent's Letter now asserts that: (i) the Proposal "has been submitted in a reasonable amount
of time prior to the filing and printing of the Company's 2012 Proxy Statement;" and (ii) the
Company in effect waived its ability to exclude the Proposal due to a March 26 th letter written by
the Company's legal counsel, "which pennitted Mr. Chez 14 days to modify what it claimed to
be a shareholder proposal purportedly made by him on March 21, 2012." The Company
respectfully disagrees with both assertions.
I.

The Proposal Was Submitted in Violation of Rule 14a-8(e}(2) ofthe Exchange Act

As discussed in greater detail in the No-Action Request, the Company believes that it
may exclude the Proposal from the 2012 Proxy Materials because the Proposal was not
submitted in a timely manner. In each of the following instances, the Company publicly
announced matters related to its fiscal year-end change andlor the date of the Company's 2012
Annual Meeting which provided the Proponent with sufficient time to submit his proposal in a
timely manner:
• As previously disclosed in a Current Report on Fonn 8-K, on December 15,201 I, the
Board of Directors of the Company approved a change in the Company's fiscal year
end from March 3 I to December 31. In an email exchange on February 9 and 10, 2012
between the Company's Chief Executive Officer and the Proponent regarding changes
in the Company's reporting cycle, the Company's Chief Executive Officer separately
confirmed the Company's change to a December 31 fiscal year end.
• On February 2), 2012, the Company included the following in a press release for an
earnings call:

"Annual Meeting ofStockholders
Repligen's Annual Meeting of Stockholders will be held on Thursday, May 24,
2012 at Repligcn's corporate headquarters in Waltham, MA."
• On March 15,2012, the Company filed its Annual Report on Form 10-K which
explicitly stated that the Company intended to file a proxy statement within 120 days
of the Company's new fiscal year end.
Despite this ample notice, the Proponent submitted the Proposal to the Company only
eight (8) days prior to the Company's planned filing and mailing of the 2012 Proxy Materials.
Under these circumstances, the Proposal cannot be considered to have been submitted within a
"reasonable time" in advance of the solicitation of proxies in connection with the 2012 Annual
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Meeting of Stockholders and, therefore, the Proposal should he excluded from the 2012 Proxy
Materials.

II.

The March 26 th Letter Written by the Company's Legal Counsel Did Not Waive the
Company's Ability to Exclude the Proposal

On March 21, 2012, the Proponent submitted a shareholder proposal (the "March 21
Proposal") to the Company, a copy of which is attached as Exhibit C hereto. The March 21
Proposal requested that the Company include the following two proposals in its 2012 Proxy
Materials: (i) a proposal that directors standing for election at the Company's annual meeting
receive the approval of a majority of the votes cast at such meeting and adopting a policy that
any director who did not receive such majority approval will resign from the Company's Board
of Directors; and (ii) providing that holders of at least 33% of the voting shares of the Company
be allowed to include director nominees in the Company's annual proxy materials. No portion of
the March 21 Proposal referred to the substance of the Proposal or made any reference to
changing the ability of the Company's stockholders to call a special meeting.
Within five calendar days ofrecciving the March 21 Proposal, rather than the 14 calendar
days provided by Rule 14a-8(f), the Company submitted a response to the Proponent (the
"Company's Response") highlighting procedural deficiencies contained in the March 21
Proposal that were curable. A copy of the Company's Response is attached as Exhibit D hereto.
Simultaneously, the Company began to prepare a no-action request to the Commission based
upon uncurable procedural and substantive deficiencies in the March 21 Proposal. On March 29,
2012, counsel for the Proponent submitted a letter to the Company withdrawing the March 21
Proposal (the "Withdrawal"). A copy of the Withdrawal is attached as Exhibit E hereto.
The Proponent's Letter alleges that the Company's Response waived the Company's
ability to exclude the Proposal from its 2012 Proxy Materials. Rule 14a-8(f) of the Exchange
Act provides that (emphasis added) "a company need not provide you such notice ofa
[procedural] deficiency if the deficiency cannot be remedied, such as ifyou fail to submit a
proposal by the company's properly determined deadline." The Company determined that the
March 21 Proposal was not submitted in a timely manner and the Company was preparing a
no-action request to obtain the Stan's concurrence with such determination as well as
concurrence with the Company's determination of substantive deficiencies. The Company
respectfully submits to the Staff that any voluntary action to inform the Proponent orany of these
deficiencies would have served no purpose..In any event, because the procedural deficiency of
failing to submit the March 21 Proposal in a timely manner could not be cured, the Company
was under no obligation to inform the Proponent of such deficiency in the Company's Response.
Moreover, the purpose of Rule 14a-8(e}(2) of the Exchange Act is to afford registrants
reasonable time to consider a proposal without causing a significant delay in the distribution of
LlBC!4296J 11.2
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proxy materials to its shareholders. The March 21 Proposal gave no indication that the
Proponent planned to propose an amendment to the Amended and Restated By-Laws of the
Company changing the ability of the Company's stockholders to call a special meeting. As the
Proposal was received a mere eight days prior to the intended filing and mailing of the 2012
Proxy Materials, the Company was not given sufficient time to consider and evaluate the
Proposal, which bore no similarities to the proposals contained in the March 21 Proposal.

III.

CONCLUSION

Based on the foregoing and the discussion set forth in the No-Action Request, on behal f
of the Company, we respectfully request thc concurrence of the Staff that the Proposal may be
excluded from the Company's 2012 Proxy Materials. Please do not hesitate to contact the
undersigned at (61 7) 570-1971 if you have any questions or would like any additional
information regarding the foregoing. Please transmit the response letter via facsimile to the
Company at (781)
617) 523-1231, and a hard copy
***FISMA & OMB Memorandum M-07-16***
to the Proponent at
Respectfully submitted,

a.,,- iL ~ t.,---

Arthur R. McGivern, Esq.
cc:

Ronald L. Chez
Barry L. Fischer, counsel to Ronald L. Chez, Thompson Coburn LLP
Walter C. Herlihy, President and Chief Executive Officer, Rep/igen Corporation
Karen A. Dawes, Chairperson of the Board of Directors, Rep/igen Corporation
Joseph L Johnson fII, Esq., Goodwin Procter LLP
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THOMPSON COBURN

LLP

:is EaSt Monroe Strcct
37th Floor
Chicago. [JIinois 60603
312 34('· 7500
FAX

312·580·2201

www.lhompsonmhurn.com

April 9. 2012

Via Electronic Mail (sharebolderproposals@sec.goy)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re: Repligen Corporation - 2012 Annual Meeting: Response to April 4, 2012 lcttcr of
Arthur R. McGivern, Esq. of Goodwin Procter LLP regarding omission of
Stockholder Proposal Submitted by Mr. Ronald L. Chez
Ladies and Gentlemen:

.

Our fInn serves as counsel to Ronald L. Chez. On April 2, 2012, Mr. Chez submitted a
shareholder proposal via telecopy and overnight courier, requesting the adoption of an
amendment to the Amended and Restated By-Laws of Repligcn Corporation (the "Company"),
which would lower the threshold necessary for calling a special meeting of stockholders to the
holders of20% of the voting shares of the Company (the "Proposal"). On April 6 th , Mr. Chez
and I received via overnight courier from Mr. McGivern a copy of his letter to your office dated
April4!b (the "April Letter") requesting your concurrence that the Proposal was excludable
pursuant to Rule 14a-8(e)(2) of the Securities Exchange Act of 1934, as amended (the
"Exchange Act"). Pursuant to Rule 14a-8(k) of the rules promulgated under the Exchange Act,
we wish to respond to the April Letter.
We believe that the Proposal should be included in the Company's 2012 Proxy Statement
either because:
(i) it has been submitted in a reasonable amount of time prior to the filing and printing of
the Company's 2012 Proxy Statement; or
(ii) that the Company in effect waived its ability to exclude the Proposal due to a March
26th letter of Mr. McGivern to Mr. Chez, which pennitted Mr. Chez 14 days to modify
what it claimed to be a shareholder proposal purportedly made by him on March 21,
2012.
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The Proposal is Reasonably Time/y-- We wish to note that our proposal was submitted
th
before the April 7 deadline set forth on page 40 of the Company's 2011 Proxy Statement (120
days before the anniversary of materials being sent to stockholders with respect to the 2011
meeting), and that, notwithstanding the fact that Mr. Chez participated in the earnings call
referred to in the April Letter, he has no recollection that it was announced on that call that the
date of the meeting was ~oved to May 24th. The Company's By-laws also do not contain an
advanced notice requirement regarding shareholder proposals.
Furthermore, requests of the Company made by its shareholders regarding submission
deadlines for a shareholder proposal went unanswered by the Company other than to refer them
to the 2011 Proxy Statement. At no time did the Company ever publicly announce or provide
Mr. Chez or his representatives (or, to our knowledge, any other party) with a deadline date for
submission of shareholder proposals, even though (as more fully described below) the Company
was on notice that Mr. Chez intended to submit such a proposal almost two weeks prior to doing
so.
We believe that the Proposal can be reasonably included by the Company without
significant delay in the distribution of proxy materials. We note that, using the standard that Mr.
McGivern seems to suggest in the April Letter (in effect, that proposals would be due by at le~t
120 days before the revised meeting date), no shareholders proposal would be includable in the
Company's 2012 Proxy Statement, as the February 21, 2012 announcement of the new meeting
date occurred less than 120 days before the May 24th meeting. Further, although the Company
announced a revised meeting date, it did not then or subsequently announce a new deadline for
shareholder proposals, nor did it announce a proposed date of distribution of proxy materials for
such meeting.
.
Under Rule 14a-8(e)(2), the deadline is a "reasonable time before the company begins to
print and send its proxy statement". According to the April Letter, the Company has not filed,
nor has it begun to print, any proxy materials to date. This fact distinguishes this situation from
that described in the Greyhound Lines, Inc. January 8, 1999 and the Jefferson-Pilot Corp.
January 31,2006 no-action letters cited in the April Letter, where in both cases preliminary
proxy materials had been filed with the SEC (through a preliminary proxy statement and S-4,
respectively) be/ore the submission of the Proposal. We believe that, particularly looking at the
circumstances of this matter (including as set forth below), that the Proposal request was made
within a reasonable time.

The Company Waived its Ability to Exclude the Proposal as a Result a/its March 26,
2012 letter to Mr. Chez-- As noted in Mr. Chez's Amendment No.9 to Schedule 13D regarding
the Company dated March 21, 2012, Mr. Chez sent a letter to Ms. Karen Dawes (co-Chairperson
of the Board of Directors of the Company) indicating his intention to submit a shareholder
proposal, and suggesting other items the Company should consider including in its proxy
th
statement. Mr. McGivern, on behalf of the Company, responded with a letter dated March 26 ,
2012 to Mr. Chez (a copy of which is attached), claiming that the letter was itself a Rule 14a-8
proposal, and then noting several procedural deficiencies regarding that purported proposal.

us.
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The March 26 th letter did not indicate the Company's deadline for shareholders proposals
(the Company never provided such a date). In the last full paragraph of Page 2 of that letter,
however, the Company permitted Mr. Chez to remedy these procedural defects by submitting a
revised proposal remedying the defects as described in the letter and as otherwise set forth in
th
Rule 14a-8 within) 4 days of that March 26 letter. We respectfully submit that Mr. Chez's
th
April 2 proposal (which was made within 14 days of the March 26 letter), should serve as that
revised proposal, and is therefore timely. Alternatively, the March 26 th letter should permit Mr.
Chez reasonably infer that a proposal made within that 14 day period would be considered
timely by the Company, and the Company should be estopped from now claiming an earlier due
date for the Proposal based upon its conduct.

to

Pursuant to Section G.7 of Staff Legal Bulletin 14; Section F.3 of Staff Legal Bulletin
No.14B and Section G of Staff Legal Bulletin 14C, please find attached copies of Mr.
McGivern's March 26 th letter, as well as my March 29, 2012 response to that letter. In
accordance with Section t of Staff Legal Bulletin No. 14D, this letter and its attachments are
being emailed to the Staff at shareholdelJ?roposals@sec.gov, in lieu of paper filings. Pursuant to
Rule 14a-8(j) of the rules promulgated under the Exchange Act, we have concurrently sent a
copy of this correspondence to the Company via te!ecopy and to Company's counsel via
electronic mail.

Conclusion-- We believe that the positions set forth in this letter are consistent
with relevant SEC rules and regulations, the equities of an admittedly unusual situation
and the principles of access to proxy statements espoused by the SEC. We also believe
that the Company has not met its burden under Rule 14a-8(g) of the rules promulgated under
the Exchange Act to demonstrate that it is entitled to exclude the Proposal. We, therefore,
respectfully request that the Staff inform the Company that the Proposal is not properly
excludable from the 2012 Proxy Materials. If you have any questions, or if the Staff is
unable to concur with our conclusions without additional information or discussions, we
respectfully request the opportunity to confer with members of the Staff prior to the
issuance of any written response to the April Letter. Please do not hesitate to contact the
undersigned at (312) 580-2233. Please transmit the response letter via facsimile to the Mr.
Chez at
with a copy to me at (312) 782-1998 or via e-mail to
***FISMA
& OMB Memorandum M-07-16***
BFischer@ThompsonCoburn.com.
Respectfully submitted,
..

---;;::/

/"

~~~
Barry Fischer, Esq.
Thompson Coburn LLP
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CC:

Ronald L. Chez (via telecopy)
Arthur McGivern, Esq. (via electronic mail)
Repligen Corporation, Corporate Secretary (via telecopy)
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r 617 570 1000
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April 4. 201::

Via Electronic Mail (shareholderproposals@sec.go\-")
L.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street. N.E.
Washington. D.C. 20549

Rc:

Rcpligcn Corporation - 2012 Annual Meeting Omission of Stockholder I)roposal
Submitted bv M.L Ronald L. Chez Pursuant 10 Rule 14a-8(e)(2)

Ladies and Gentlemen:
Our finn serves as cOllnsel for Rcpligcn Corporation. a Delaware corporation (the
··Company"). The Company imcnds to tile. print and commence mailing its definitive 2012
proxy statement and form of proxy (together. the "2012 Proxy Materials") on April II. 2012.
On March I. 2012, the board of directors of the Company establishcd April 9, 2012 as the record
date for the Company's 20 I 2 Annual Meeting of Stockholders (the "2012 Annual Mel'.'ting"}..
The 2012 Annual Meeting will be held on May 24. 2012. Accordingly. pursuant to Rule 14a-8tj)
under the Securities Exchange Act of 1934. as amended (the "Exchange Ac!"), we are submitling
this ktter on behalf nf the Company to the Staff of the Division of Corporation Finance (the
·'Staff'). We would very much appreciate a response from the Staff on this no-action request as
soon as reasonably practicable, so that the Company can meet its timetable for filing and
distributing the 2012 Proxy Materials.
On April 3. 2012, the Company received a letter dated April 2, 2012 from Mr. Ronald L.
Chez (the "Proponent") containing a stockholder proposal (the "Proposal',) for inclusion in the
2012 Proxy Materials to be distributed by the Company in connection with the 2012 Annual
Meeting. The Proposal and accompanying cover letter are attached hereto as Exhibit A. fhe
Proposal proposes the adoption of an amendment to the Amended and Restated By-I.aws of (h.:
Company which would lower the threshold necessary for calling a special meeting of
stockholders to the holders of 20%
the voting shares of the Company. Subject to the Staff ~
n:sponse. the Company intends to exclude the Proposal from its 2012 Proxy Materials pursuant
to Rule 14a-8( e )(2) of the Exchange Act. on the basis that the Proposal was not submitted to thl:
Company a reasonahle time before the Company will file. prim and commence mailing the 2012
Proxy Materials to its stockholders on April 11.2012. We hereby request the Staff's
~oncurrence that the Cl}mpany may exclude the Proposal and supporting statement pursuant to
Rule 14a-8(e)(2) of the Exchange Act.

or

Rule 14a-8(j)( I ) or the Exchange Act provides. "I f the Company intends to exclude a
proposal from its proxy materials. it ITlllS( lile its reasons with the Commission no later than liO
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calendar days before it files its delinitive proxy statement and form of proxy with the
Commission .... The Commission stalTmay permit the Company to make its submission lat<:r
than 80 days before the company tiles its definitive proxy statement and form of proxy. if the
Company demonstrates good cause for missing the deadline." Because the Comp1.lllY did not
receive the Proposal from thl:! Proponent until April 3. 2012, the Company is submitting this
ktter fewer than 80 calendar days before it plans to file the 1012 Proxy Materials. Once the
Company received the Proposal. it acted [0 prepare and submit this letter to the Stafr in one (1 )
day. The Stall has consistently tound "good cause" to waive the SO-day requirement where the
untimely suhmission of d proposal prevented the company from satisfying the SO-day provision.
SC't! StaffL.:gal Bulletin No. 14B (September 15.2004) (indicating that the "most common basis
fl)r the company's showing good cause is that the proposal was not submitted timely and the
company did not recciv.e the proposal until after the 80-day deadline had passed"); Bank (~r
America, SEC No-Act. (March 1,2010); Barnes & Noble. Inc .. SEC No-Al:t. (June 3. 200S):
General Electric Co.. SEC No-Act. (February 10. 2005) (each waiving the 80-day requirement
when the proposal was received by the company after the 80-day submission deadline J.
Accordingly. we believe that the Company has "good cause" for its inability to nk'ct the XO-day
deadline and. tl)T the n.:asons dis\.'lIss('d above, we n:spcl:tfully request that the Sturr wai\·c Ih,'
SO-day n:qllireOlt'nt with respect to this submission.
In accordance with Section C ofStalT L.egal Bulletin No. 14D (Nov. 7,2008)
(""SLB 140"). this letter and its dllachments arc being emailed to the Staff at
shareholderproposalsrii'sl.'c.g.ov. Pursuant to Rule 14a-8(j) of the Exchange Act. we have
concurrently sent a copy of this correspondence to the Proponent as notice of the Company's
intent to exdude the Proposal from the 2012 Proxy Materials.
Rule 14a-8(k) of the Exchange Act and SLB 140 provide that stockholder proponents are
required to send companies a copy of any correspondence that the proponents elect to submit to
the Securities and Exchange Commission (the "Commission") or the Staff. Accordingly. we are
taking this opportunity to inform the Proponent that if the Proponent elects tu submit addititlOul
correspondence to the Commission or the Staff with respect to the Proposal, we hereby request
that the Proponent concurrently furnish the undersigned with a copy of that correspondence on
behalf of the Company pursuant to Rule 14a-8(k) of the Exchange Act and SLB 140.

I.

BACKGROUND

The Company's 2011 Annual Meeting of Stockholders (the "20 II Annual Meeting") was
held on September 27,20 II and the proxy materials for the 20 II Annual Meeting, WeTl! mailed
to the Company's stockholders on or about August 5, 2011. As previously disclosed in a Current
Report on Form 8-K. on December 15,2011. the Board ot"Directors ot"the Compan~ approved a
change in the Company's fiscal year end from March 31 to December 31. As iJ resull or this
change. on February 21. 2012. the Company annoul1t:ed in d press n:kase (thl' "Press Rdease")
for an earnings call (the "Eamings ('dll"). a copy of which was filed on a Current Repon on
I.lt3Cl41H688S 6
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Form 8-K. that the Company's 20 I ~ ,\nnual \1eeting would Ix: hdJ on \la: 2'+. ::0 1~. I"his dak
is mor~ than 30 day:; from Iht: dale of the 2011 Annual Meeting.
The Proponent actively participated on the Earnings Call. The Company therefore
bdieves the Proponent read tho;.> Press Rdeasc and accordingly was then well aware of the dme of
the 2011 Annual Meeting. Additionally. on ~\'tareh 15. 2012. the Company filed its Annual
Rt'port 011 Fom) I O-K which explicitly stat.:d thai the Company intended 10 file a proxy
statement within J20 days of th'" Company's new fiscal year end. Despite the Proponent having
received extensive notice of the 2012 Annual Meeting. tho;.> Proponent suomitTl..'J tht: Proposal 10
the Company \)Oly eight (8) days prior to the Company' s filing and llHliIing of tht: 20 12 Prnx~'
Materials.

II.

ANALYSIS

The Company believes that it may exclude the Proposal from the 2012 Proxy Materials
because the Proposal was not submitted in a timely manner. Rule 14a-8(e)(2) of the Exchange
Act provides that if a company's annual meeting of stockholders "has been changed by more
than 30 days from the dute orthe previous year's meeting, then the deadline [for submission of
stockholder proposals} is a reasonable time before the company begins to print and mail its proxy
materials." As described abow in Section I ()fthis letter. the Company's 2012 Annual Meeting
will be held more than 30 days from the date of the previolls year's mCO:ling. Although Rult:
J 4a-8(e)(2) does not define what constitutes a "reasomtble time." it is nOli..'worthy thaI Ruk
14a-8(e)(2) requires that a proposal to be presented at an annual meeting held withlll :W days
Irom the date of the previous year's meeting be received by the registrant a minimum of 120
days in advance of the anniversary of mailing of proxy materials for the previous yt:ar's mt:cting.
In determining whether a proposal is made within a reasonahle time. the fundamental
consideration is whether the time of suhmis5ion of the proposal affords the registrant reasonable
time to consider the proposal without causing a significant delay in the distribution of proxy
materials to its shareholders. See Greyhound Lines. Inc., SEC No-Act. (Jan. 8. 1999)~ 1cfferson
Pilot Corp., SEC No-Act. (Jan. 31. 2006). The Company does not believe that it has received the
Proposal within a "reasonahle time." The Company intends \0 file. prim and commence mailing
its 2012 Proxy Matenals on April I I. 2012. A stockholder proposal reu:ih·J on \hl: cve 01" ,h...
mailing of the 20 J 2 Proxy Materials should not be consiJered received in a "reasondhh: tim ... ··
given that the lQI 2 Proxy Materials are l1o;.>arly in tinal lorm and inclusion llfthe Propo;;al in the
2012 Proxy Materials will result in a significant delay in the Company's tiling and mailing oflhe
2012 Proxy Materials.
The Proponent had ample notice regarding the dale of the Company's 2012 Annual
Meeting. The Proponent actively participated on the Earnings Calt that was convened 10 discuss
the Press Release \vhich announced the date of the 1012 Annual Meeting. Nonetheless, the
Proponent submitted the Proposal a mere eight (8) days prior to the Company's distrihution or
IJI3G42868856
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the 1012 Proxy Materials. This docs not provide the Company with adequate time to review and
consider the Proposal without causing an excessive delay in the distribution of the 20! 2 Proxy
l\-laterials to the Company's stockholders. See JefTerson-Pilo( Corp .. SEC No-ACt. (Jan. 31.
2006).
(jiven the Proponent's tardiness in submitting the Proposal until the Company was in th~
tina]stages of preparing to wmmeo(c its proxy solicitation. the Company dues nor have a
reasonable amount of time \0 l.:onsider the Proposal without causing ;i significant delay in
printing lind mailing the 2012 Proxy \-laterials. Under these circumstances. the Proposal cannot
bl.' considered to have been submitted within a "reasonable time" in advance of the solieitation of
proxies in connection with the 2012 Annual Meeting and. therefore, th<: Proposal should be
excluded from the 2012 Proxy Materials.
Ill.

CONCLllSION

For the forcgoing reasons. the Company respectfully requl~sts that the Staff confirm. at its
earliest c,)I1wnience. that it will not recommend any cnfixcemt:nt action if the Company
excludes the Proposal from the 201:2 Proxy Materials in reliance on Rulc 14a-I\«('){1) of the
Exchange Act. If you have any questions. or if the Starfi:; unable to concur with the Company's
conclusions without additional information or discussions. the Company respectli.llly requests the
opportunity to confer . . . .·jth members of the Staff prior to the issuance of any written responsc to
this· letter. Please do not hesitate to contact the undersigned at (6 17) 570-197 J. Please transmit
the response letter via facsimile to the Company at (781) 250-0) 15. with a copy to the
at
) 523-1231. and a hard copy to the Proponent
at & OMB Memorandum M-07-16***
***FISMA
***FISMA & OMB Memorandum M-07-16***

Respectfully submitted.

Arthur R. McGivcrn, Esq.
cc:

Ronald 1.. Chez
Barry I.. Fischer. counsel to Ronald L. Chez. Thompson Cohum I.LJ'
Walter C. Herlihy. Prcsidenl and Chief Executive Onicer. Rep/igel1 Corpuralion
Karen A. Dawes. Chairperson of the Board of Directors. Repligen Corporal ion
Joseph L. Johnson Ill. Esq .. Guodwin Procter LLP
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II pril 2, Z1l12
YIA fACS(MILE [(7811 250-01151 and QV!:RNIGHT COURIER
Repligen CorporatIon
Attention: Co-Chalrpet'sons of thl! Board of Directors

41 Seyon Sm~et
Building 111, Suite 100
Waltham, MA 02453
L;lllies Jnd Gentlemen:

PUTsu;:mt to Rule 1-\a-8 of the niles promulgated under the SeCllrlcles and Exchange
Act·or 1934. ~s amended. please find. as Arl.oJ:;l:A.to this letter, J sn<lrcr.older
proposal for inclUSIon 111 the 2012 Proxy Statement of Repllgen Corp(lration.
Pursuant ro Rule 14a-S(b). please be Infnrrned that, consistent with Amendment No.
9 to my SchedUle 13D regarding Repligen, 1, and/or Individual Retirement Accounts
for my benefit currently own 2,815,631 shares of Repligen, Which shares repre~ent
greater tha'n $2.000 or 1% of Repligen's securities entitled to be voted on the
proposal. Pursuant to Rule 14a-8(11), please find attached copies of Amendments 2
through 9, inclusive, of Schedule 130 flied an my behnlf confirming my ownership of
such Shllre$ during such aile year eliGibility period.
F\lrther, I state that I have held the required number of securities continuously ror
at least one year as of the date orthis letter (the time I am submitting this
$h~rehoJder proposlll) and I intend to continue to hold such securities through the
date of the meeting.

To the extent that you or any other party wishes to cantnct me regarding this .
proposal, please contact my attorney, Barry Fischer. nt
GEischer@thomp<QocohurD.com orv!a fac~imile at (312) 7!3'2-l998.

AllIll'X

I.Ilwcn:d

V()(ill~

A

"ru(lHs:d Numher' __.
Thrt'shllid to ('all Special !\'h'clin~s IJrSh:lt'clwldcrs

RESOI.VLI), tkltthc lirst :;ClltCIICC ol' Articic I, Section J oCtile Amended ;1IIt! ResUlted By
Laws of l{cp/igcn Corporation he <lrnt.:t1Jcd and restated to rcad a$ follows:
"Special meetings or the stockholders may be caIled at any time by thc President,
the Chainnllll or the Bomd of Directors; lind slmll be called by the Sccrctary or
any officer upon the wriltcn rcqul!st of one or more stockholders holding, in the
;Iggrcgalc, ,It IClist 20% of" thc outstanding shafes or stock of the corporation
cntillcJ to vot.: :It such lllcding."
Thc purpose [)1" thi:; proposal i:; to IOIVer the thn:shold neccssary f"t)r cailil1g :.l spcciul
meeting of silarchoilh:rs to [he Iloklcrs 01'20% ()r voting shares. Currelllly, no singh;
shureboldcr hold:; more than 13.9% of the company's voting stock.
At present, calling a special stockholder meding requires the consent orthe holders of
over 50% of Repligen's voting stock. Mcanwhilc, the Board of Directors, whose non
executive directors (according tt) Repligen's 2011 Proxy Statement) hold less thun 3.5%
of the company's outstanding stock (excluding options). can call a spccial stockholder
meeting .l\ uny lime.

Special mcetings allow lor increased shareholder involvement in important matters,
including elccting new directors. Shareholder pllftieipalion in Repligcn'$ afl'uirs is also
important as the company t!1msilio!ls from a drug development company to an operating
company. including potential issues such as executive compensution criteria,
stockholder ownership of Boord members and officers, assuring that the composition of
the Board is consistent with an operating company und other issues.
Without the ability for shareholders to call special meetings, directors and management
can become insuloted. Repligen's shareholders want to enhance the alignment of the
Board's and management's interests with those of its shareholders, all in the interest of
Repligen's performance and shareholder value. Approving this proposal will send a
clear message to RepJigcn's directors thatthey must be accountable and responsive to
Repligen's shareholders.
Many public companies have rcduccd their special meetings requiremem from a
majority requirement. Pfizer, AT&T [ne., PepsiCo. Inc., Caterpillar [nc., Honeywell
International :u1d other cOlnpanies require only the holders of 20% or less of Its slock ,0
c<l1I il special meeting. This proposnllopic won more than 60% supporlat CVS
Caremark, Sprint Nexlel, Sllfcway, Motorola and R.R. Donnelley.

Ple;.!sc voIr,; yes Oil this proposal III help improw Rep(igcn's corpor.Jlc governance,
director and unicer accountability and financial perfonnunee thai Rcpiigcn's
sh;m:lmldcrs descrve.

- :2 

Exhibit C
Marcb 21 Proposal

Annex A

March 20, 2012
VIA E-Mail

Karen Dawes
Repligen Corporation
Ms. Dawes:
I am writing in follow-up to my letter of March 5. 2012. I am disappointed that you have essentially ignored my
concerns. You and the Board of Director's lack of response to that letter further illustrates the apparent disconnect
between Repligen's Board of Directors and its shareholders, the actual owners of Repligen, to whom the Board has a
responsibility.
Again. as I have repeatedly stated, I want to make sure that the voice of the shareholders of Repligen is represented
at the Board level, and that Repligen's policies are modified in matters of compensation criteria, particularly the
metrics regarding bonus awards. stockholder ownership of Board members and officers, composition of the Board to
be more consistent with an operating company as opposed to a drug development company, etc. Your shareholders
want 10 enhance the alignment of the Board's and management's interests with those of its shareholders, all in the
interest of Repligen's performance and shareholder value.
Why do you tind it appropriate to avoid giving me, on behalf of the shareholder·s. the right to appoint two qualified
directors to bring a fresh perspective to the Board') As you know. I have the backing of certain significant
shareholders with millions of shares of ownership. in addition to the shares I own.
Despite your repeated statements that you would work cooperatively with me on these issues. I have seen a general
lack of enthusiasm for actually working together constructivdy.
Please be informed that I intend to submit formal proposals for inclusion in Repligen's 2012 Proxy Statement to
improve the accountability of the Board. In addition, I suggest that the Board consider including the following in its
Proxy Statement for consideration as well:
Requiring that the approval of a director requires a majority of the votes cast with respect to the dection of re
election or directors of Repligen (as opposed to plurality voting), and adopting a policy requiring a director
who does not acquire a majority to tender his or her resignation as a director.

Providing for the holders of at least 3% of Repligen '5 voting stock, who held such securities for at least 3
years, the right to include as director nominees the greater of one director or 25% of Repligen 's Board of
Directors into Repligen's proxy materials for voting.

Your prompt attention will be appreciated.

Sincerely,

Ronald L. Chez

Exhibit D

Company's Response
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Goodwin Procter LlP
Counselors at Law
Exchange Place

T: 617.570.1000
F: 617.523.1231

goodwinprocter.com

Boston. MA 02109

March 26, 2012

By Federal Express and E-Mail

***FISMA & OMB Memorandum M-07-16***

Re:

Repligen Corporation - Stockholder Proposals

Dear Mr. Chez;
I am writing on behalf of Repligen Corporation (the "Company"). On March 2), 2012,
the Company received the stockholder proposals that you included within the letter filed as an
annex to Amendment No.8 to your Schedule 13D (the "Original Proposals") as well as the
revised proposals that you submitted to correct a typographical error in the Original Proposals,
which were included within the letter filed as an annex to Amendment No.9 to your Schedule
13D (the "Revised Proposals," and collectively with the Original Proposals, the "Submission").
Karen Dawes, the Chairperson of the Company's board of directors, also received each of the
letters containing the Original Proposals and the Revised proposals at her personal email address.
A copy of your Submission is enclosed with this letter. This letter is being provided to notify
you, pursuant to Rule 14a-8(0(1) under the Securities Exchange Act of) 934, as amended (the
"Exchange Act"), of procedural and eligibility deficiencies in your Submission under Rule 14a-8
under the Exchange Act. We have enclosed a copy of Rule 14a-8 under the Exchange Act with
this letter for your review.
First, pursuant to Rule 14a-8(b) under the Exchange Act, in order to be eligible to submit
a stockholder proposal, you must have continuously held at least $2,000 in market value, or 1%,
of the Company's common stock for at least one year by the date you submit the proposal. You
must also continue to hold the required amount of securities through the date of the stockholder
meeting. Because you are not a registered holder of the Company's common stock, you must
prove your eligibility to the Company by submitting:
I. a written statement indicating that you intend to continue holding the required

amount of securities through the date of the next stockholder meeting; and
either
2. a written statement from the '<record" holder of the securities (usually a broker
or bank) verifying (a) that, at the time you submitted the proposal, you held at
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least I% or $2,000 in market value of shares of common stock of the
Company and (b) that you continuously held such securities for at least one
year preceding the date you submitted your proposal, up to and including the
date of your proposal; or
3. (a) a copy ofa filed &hedule I3D, Schedule 130, Form 3, Form 4, Form 5, or
amendments to those documents or updated forms, reflecting your ownership
of shares as of or before the date on which the one-year eligibility period
begins and (b) your written statement that you continuously held the required
number of shares for the onc-year period as of the date of the statement.
In connection with item 2 above, the record holder verifying your ownership of the securities
must also be a DTC participant. If the DTC participant knows the record holder's holdings but
does not know your holdings, two (2) proof of ownership statements containing the information
described above must be submitted, one from the record holder confirming your ownership, and
the other from the DTC participant confirming the record holder's ownership.
Second, under Rule 14a-8(c) under the Exchange Act, "each stockholder may submit no
more than one proposal to a company for a particular stockholders' meeting." Your Submission
contains two (2) separate and distinct proposals: the first relating to majority voting in director
elections and the second pertaining to director nomination rights for holders of a specified
percentage (3J% in the Original Proposals and 3% in the Revised Proposals) of the Company's
voting stock who have held such securities for at least three years. Accordingly, you must
withdraw one (I) of the proposals contained in the Submission or amend your Submission to
state only one (I) proposal.
Third, Staff Legal Bulletin No. 14 (July 13,2001) and the Company's Proxy Statement
for the 2011 Annual Meeting of Stockholders, which was filed with the Securities and Exchange
Commission on July 29, 2011, provide that proposals must be received at the Company's
principal executive offices, which are located at 41 Seyon Street, Building I, Suite 100,
Waltham, MA 02453. Your submission was sent to Karen Dawes, the Chairperson of the
Company's board of directors, at her personal email address and not to tlie Company's principal
executive offices. In order to cure this defect, you must submit a revised Submission to the
Company's principal executive offices.
Because of the defects detailed above, you have not complied with the procedural
requirements for submitting a stockholder proposal pursuant to Rule 14a-8 under the Exchange
Act. In order to remedy these procedural defects, you must respond to this letter by submitting a
revised proposal remedying the defects as described above and as detailed in the enclosed copy
of Rule 14a-8. Such response must be postmarked, or transmitted electronically, no later than
fourteen (14) calendar days from the date you receive this letter. Please send your response to 41
Seyon Street, Building I, Suite 100, Waltham, MA 02453 (Attention: Secretary), or alternatively
by facsimile to (781) 250-0115 (Attention: Secretary). If you fail to respond or your response
does not cure the defects within this timeframe, the Company may exclude your proposal from
its proxy materials.
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Rule 14a-8 provides substantive criteria pursuant to which a company is permitted to
exclude a stockholder's proposal from its proxy materials. This letter addresses only the
procedural requirements for submitting your proposal and does not address or waive any of our
substantive concerns.
Very truly yours,

Arthur McGivern, Esq.
Enclosures
cc:

Barry L Fischer, counsel

/

to Ronald Chez., Thompson Coburn LLP
Walter C. Herlihy, President and Chief Executive Officer, Rep/igen Corporation
Karen A. Dawes, Chairperson of the Board of Directors, Repligen Corporal ion
Joseph L. Johnson Ill, Esq., Goodwin Procler LLP

1.1804285082.2
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THO M P SON COB URN

L LP

55 East Mcnroe Sueet
37thFloar
ChU:ago, ill.IDois 60603
312-346-7500

FAX 312.-580-2201
WWW..~psolIcobum.com

March 29,2012

Bany 1.. FISch...
312-580-2233
FAX 312·782-19911
bflSCber@thompson<:olnIm.rom

Via Peden! Express and EMail
Arthur McGivern. Esq.
Goodwin Procter LLP
Exchange Place

Boston, Massachusetts 02109
Dear Mr. McGivern:
1 am writing in response to your letter to my client, Mr. Ronald L. Chez, dated March 26,
2012. Your letter suggests that Mr. Chez's letter to Karen Dawes (Chairperson of the Board of
Repligen Corporation) dated' March 20, 2012 and received by Ms. Dawes on March 21 were
'stockholder proposals', as that term is used in Rule 14a-8 'ofthe ruJes promulgated pursuant to
the Securities Exchange Act of 1934, as amended, noting that the 'proposals' failed to meet
several procedural requirements of Rule 14a-8, and notifying my client of a putative 14 day
correction period called for under Rule 14a-8(t).
It would appear that you and your client misread "Mr. Chez's March 20 letter to Ms.
Dawes. The relevant portion of the letter reads as follows (with emphasis added):
"Please be infonned that I intend to submit formal proposa.b for inclusiOD in
Repligen's 2012 Proxy Statement to improve the accountability of the Board. In
addition, I suggest that the Board consider including tbe following in its Proxy
Statement for consideration well:
.

as

!

•

Requiring that the approval of a director requires a majority of the votes
cast with respect to the election or re-election or directors of Repligen (as
opposed to plurality voting), and adopting a policy rc;quiring a director
who does not acquire a majority 'to tender his or ber resignation as a
director.
Providing for the holders of at least 3% of Repligen's voting stock. who
held such securities for at least 3 years, the right to include: as director
nominees the greater of one director or 25% of Repligen's Board of
Directors into Repligen's proxy materials for voting."

Chicago

St. Louis

Southern lllinois

Washington, D.C.

Mr. Arthur McGivern
March 29,2012
Page 2

What you have described as "proposals" (the two bulleted Items above), are not a
recommendation or requirement that Repligen or its Board take action which, separately, Mr.
Chez intends to present at Repligen's shareholders meeting. Instead. the}' are, as stated in the
lener, suggestions to the Board of topics that Repligen, ()f its own volition, may wish to include
for a vote of its shareholders, in the interest of greater shareholder representation and corporate
accountability. There is, to my knowledge, no restriction, under Rule 14a·8 or otherwise, that
prevents my client from suggesting that the company submit such a topic to a vote of its
shareholders, nor is there any restriction that would prevent Repligen from doing so in the
interest of seek.ing the .views of its shareholders with respect to these topics.
As noted in the March 20 letter, Mr. Chez. currently intends to formally submit a
shareholder's proposal-one that would regard a matter other than the majority approval of
directors or the proxy access topics previously described. He did not submit a proposal lIS you
claim in the March 20 letter. As no formal proposals have been forwarded to date, no correction
period has commenced under Section 14a-8(f).

Be assured that Mr. Chez is aware of the various procedural and substantive requirements
regarding shareholders proposals set forth in Rule 14a-8 and SEC Staff Legal Bulletins No. 14
through 14F, inclUSiVe, and he intends to follow them if and when he submits a proposal.

Mr. Cbez is frankly disappointed, but not surprised, by your rote response on behalf of
RepJigen to his correspondence with the Company. It would appear to Mr. Chez that Repligen
has decided to ignore and, to a large extent, actively snub the voice of a long time champion of
the Company, who bas spent significant personal time and expense to .find ways to maximize
RepUgen's value to its shareholders and to grow Repligen in its emerging role as an operating
company, as opposed to a drug development company. Considering that Mr. Chez is the second
largest stockholder in the company, and that he has discussed Repligen's status with a number of
the larger shareholders of the company (many of whom feel the same way he does), he is,
understandably, dismayed with the. response. He sees this shareholder proposal process as
inetlicic:nt and wastefid of the company's money and thus, indirectly, his own, but he is also
resolute that, if this method and the other methods available to him under Delaware corporate
law and U.S. Federal Securities law (or other law) are the only way that Repligen will allow him
to provide any kind of constructive input. he will take such action.
On behalf of Mr. Chez, I suggest your client communicate with him in the spirit of
cooperation that your client has previously stated would be beneficial for Repligen. As Mr. Chez
has repeatedly and consistently noted, he wants nothing more than to see Repligen objectively
evaluate its alternatives and strategy so as to achieve the best results for its shareholders. To this
end, he feels that a constructive dialogue would be a far more productive use of all parties' time
and money. Should Repligen fail to do that, however, Mr. Chez intends to pursue actions in the
best interests of Repligen and its shareholders.

Mr. Arthur McGivc:m
March 29, 2012
Page 3

Please feel free to contact me should you have any questions regarding the foregoing. In
response to your e-mail of yesterday, correspondence to Mr. Chez may be directed to Mr. Ronald
L. Cbez,***FISMA & OMB Memorandum M-07-16***(although this letter should obviate the need to
send a co . of our March 26 letter to that address). Also, it appears that a copy of your letter
was sent to me at my firm's St. Louis office. Pease s
any
correspon ence 0 me a my
titm'S Chicago office (where I work:) as the address set forth in this letter, as weJl as on the cover
of the Schedule 13-D amendments referenced in your letter.
Sincerely,
Thompson Coburn LLP

/

- .-/.
/j",
>'
<>"f./'
Barry Fischer, Esq.
".
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CC:

Ronald L. Chez
The Members of the Board of Directors of Repligcn Corporation (via telecopy)

THOMPSON COBURN

LLP

55 East Momoe Street
37th Floor
Chicago, Illinois 60603
312-346-7500
FAX 312-580-2201
www.thompsoncoburn.com

April 9, 2012
Via Electronic Mail (shareholderproposals@sec.goy)
U.S_ Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
Re: Repligen Corporation - 2012 Annual Meeting: Response to April 4, 2012 letter of
Arthur R, McGivern, Esq. of Goodwin Procter LLP regarding omission of
Stockholder Proposal Submitted by Mr. Ronald L. Chez
Ladies and Gentlemen:
Our finn serves as counsel to Ronald 1. Chez. On April 2, 2012, Mr. Chez submitted a
shareholder proposal via telecopy and overnight courier, requesting the adoption of an
amendment to the Amended and Restated By-Laws of Repligen Corporation (the "Company"),
which would lower the threshold necessary for calling a special meeting of stockholders to the
holders of20% ofthe voting shares ofthe Company (the "Proposal"). On April 6 th, Mr. Chez
and I received via overnight courier from Mr. McGivern a copy ofhis letter to your office dated
April 4th (the "April Letter") requesting your concurrence that the Proposal was excludable
pursuant to Rule l4a-8(e)(2) of the Securities Exchange Act of 1934, as amended (the· .
"Exchange Act"). Pursuant to Rule 14a-8(k) ofthe rules promulgated under the Exchange Act,
we wish to respond to the April Letter.
We believe that the Proposal should be included in the Company's 2012 Proxy Statement
either because:
(i) it has been submitted in a reasonable amount of time prior to the filing and printing of
the Company's 2012 Proxy Statement; or
(ii) that the Company in effect waived its ability to exclude the Proposal due to a March
26th letter of Mr. McGivern to Mr. Chez, which permitted Mr. Chez 14 days to modify
what it claimed to be a shareholder proposal purportedly made by him on March 21,
2012.

Chicago

St. Louis

Southern Illinois

Washington, D.C.

US. Securities and Exchange Commission
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. . The Proposal is Reasonably Timely-- We wish to. nQte that Qur prQPQsal was submitted
befQre the April 7th deadline set fQrth Qn page 40 Qfthe CQmpany's 2011 PrQxy Statement (120
days before the anniversary' of materials being sent to stQckhQlders with respect to. the 2011
meeting), and that, notwithstanding the fact that Mr. Chez participated in the earnings- call
referred to. in the April Letter, he has no recQllectiQn that it was announced Qn that call that the
date ofthe meeting was moved to May 24th. The CQmpany's By-laws also do nQt contain an
advanced notice requirement regarding shareholder prQPQsals.

FurthermQre, requests of the CQmpany made by its sharehQlders regarding submissiQn
deadlines fQr a shareholder proPQsal went unanswered by the Company other than to refer them
to. the 2011 Proxy Statement. At no time did the Company ever publicly announce Qr prQvide
Mr. Chez Qr his representatives (Qr, to Qur knQwledge, any Qther party) with a deadline date fQr
submission Qfshareholder prQPosals, eve!l thQugh (as mQre fully described belQw) the Company
was Qn notice that Mr. Chez intended to submit such a proposal almQst two. weeks prior to. doing
SQ.

We believe that the PrQPQsal can be reasQnably included by the Company withQut
significant delay in the distributiQn Qfproxy materials. We nQte that, using the standard that Mr.
McGivern seems to' suggest in the April Letter (in effect, that prQPQsals WQuld be due by at le~st
120 days befQre the revised meeting date), no. shareholders proposal WQuld be includable in the
CQmpany's 2012 Proxy Statement, as the February 21,2012 announcement ofthe new meeting
date Qccurred less than 120 days befQre the May 24th meeting. Further, althQugh the CQmpany
annQunced a revised meeting date, it did nQt then Qr subsequently announce a new deadline for
sharehQlder prQposals, nQr did it annQunce a pr?PQsed date of distributiQn of proxy materials fQr
such meeting.
Under Rule 14a-8(e)(2), the deadline is a "reasonable time befQre the company begins to'
print and send its proxy statement". AccQrding to the April Letter, the Company has nQt filed,
nQr has it begun to. print, any proxy materials to. date. This fact distinguishes this situation :frQm
that described in the GreyhQund Lines, Inc. January 8, 1999 and the Jefferson-PilQt Corp.
January 31, 2006 no-actiQn letters cited in the April Letter, where in both cases preliminary
prQxy materials had been filed with the SEC (through a preliminary proxy statement and S-4,
respectively) before the submission Qfthe Proposal. We believe that, particularly looking at the
circumstances Qfthis matter (including as set forth beIQw), that the PrQPQsal request was made
within a reasQnable time.
The Company Waived its Ability to Exclude the Proposal as a Result ofits March 26,
2012 letter to Mr. Chez-- As nQted in Mr. Chez's Amendrilent No.9 to Schedule 13D regarding

, the CQmpany dated M?Ich 21, 2012, Mr. Chez sent a letter to Ms. Karen Dawes (co-Chairperson
Qfthe BQard QfDirectors Qfthe Company) indicating his intention to submit a shareholder
proPQsal, and suggesting other items the CQmpany shQuld consider including in its proxy
statement. Mr. McGivern, Qn behalf Qfthe CQmpany, responded with a let~er dated March 26th ,
2012 to. Mr. Chez (a copy of which is attached), claiming that the letter was itself a Rule 14a-8
proposal, and then noting several procedural deficiencies regarding that purported prQPosai.

us. Securities and Exchange Commission
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The March 26th letter did not indicate the Company's deadline for shareholders proposals
(the Company never provided such a date). In the last full paragraph of Page 2 of that letter,
however, the Company permitted Mr. Chez to remedy these procedural defects by sUbmitting a
revised proposal remedying the 'defects as described in the letter and as otherwise set forth in
Rule 14a-8 within 14 days of that March 26th letter. We respectfully submit that Mr. Chez's
April 2 proposal (which was made within 14 days of the March 26ili letter), should serve as that
revised proposal, and is therefore timely. Alternatively, the March 26th letter should permit Mr.
Chez to reasonably infer that a proposal made within that 14 day period would be considered
timely by the Company, and the Company should be estopped from now claiming an earlier due
date for. the Proposal based upon its conduct.
Pursuant to Section G.7 of Staff Legal Bulletin 14; Section F.3 of Staff Legal Bulletin
No.14B and Section G of Staff Legal Bulletin 14C, please find attached copies of Mr.
McGivern's March 26th letter, as well as my March 29, 2012 response to that letter. In
accordance with Section C of Staff Legal Bulletin No. 14D, this letter and its attachments are
being emailed to the Staff at shareholderproposals@sec.gov, in lieu of paper filings. Pursuant to
Rule 14a-8G) of the rules promulgated under the Exchange Act, we have concurrently sent a
copy of this correspondence to the Company via telecopy and to Company; s counsel via
electronic mail.

Conclusion-- We believe that the positions set forth in this letter are consistent
with relevant SEC rules and regulations, the equities of an admittedly unusual situation
and the principles of access to proxy statements espoused by the SEC. We also believe
that the Company has not met its burden under Rule 14a-8(g) of the rules promulgated under
the Exchange Act to demonstrate that it is entitled to exclude the Proposal. We, therefore,
respectfully request that the Staff inform the Company that the Proposal is not 'properly
excludable from the 2012 Proxy Materials. If you have any questions, or if the Staff is
unable to concur with our conclusions without additional information or discussions, we
respectfully request the opportunity to confer with members of the Staff prior to the
issuance of any written response to the April Letter. Please do not hesitate to contact the
undersigned at (312) 580-2233. Please transmit the response letter via facsimile to the Mr.
Chez at& OMB Memorandum M-07-16***
with a copy to me at (312) 782-1998 or via e-mail to
***FISMA
BFischer@ThompsonCoburn.com.
Respectfully submitted,

""""".~.;,d;'
~
1i?'C-.-=::z....
____.;:;7

Barry Fischer, Esq.
Thompson Coburn LLP
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CC:

Ronald L. Chez (via teJecopy)
Arthur McGivern, Esq. (via electronic mail)
Repligen Corporation, Corporate Secretary (via telecopy)
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Goodwin Procter LLP
Counselors at law
Exchange Place
Boston, MA 02109

T: 617.570.1000
F: 617.523.1231
goodwinprocter.com

March 26, 2012
By Federal Express and E-Mail

Mr. Ronald L. Chez
***FISMA & OMB Memorandum M-07-16***

Re:

Repligen Corporation - Stockholder Proposals

Dear Mr. Chez:
I am writing on behalf of Repligen Corporation (the "Company"). On March 21, 2012,
the Company received the stockholder proposals that you included within the letter filed as an
annex to Amendment No.8 to your Schedule 13D (the "Original Proposals") as well as the
revised proposals that you submitted to correct a typographical error in the Original Proposals,
which were included within the letter filed as an annex to Amendment No.9 to your Schedule
13D (the "Revised Proposals," and collectively with the Original Proposals, the "Submission").
Karen Dawes, the Chairperson of the Company's board of directors, also received each of the
letters containing the Original Proposals and the Revised proposals at her personal email address.
A copy of your Submission is enclosed with this letter. lbis letter is being provided to notify
you, pursuant to Rule 14a-8(f)(l) under the Securities Exchange Act of 1934, as amended (the
"Exchange Act"), of procedural and eligibility deficiencies in your Submission under Rule 14a-8
under the Exchange Act. We have enclosed a copy of Rule 14a-8 under the Exchange Act With
this letter for your review.
First, pursuant to Rule 14a-8(b) under the Exchange Act, in order to be eligible to submit
a stockholder proposal, you must have continuously held at least $2,000 in market value, or 1%,
of the Company's common stock for at least one year by the date you submit the proposal. You
must also continue to hold the required amount of securities through the date of the stockholder
meeting. Because you are not a registered holder ofthe Company's common stock, yOti must
prove your eligibility to the Company by submitting:
1. a written statement indicating that you intend to continue holding the required
amount of securities through the date of the next stockholder meeting; and
either
2. a written statement from the "record" holder of the securities (usually a broker
or bank) verifying (a) that, at the time you submitted the proposal, you held at
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least 1% or $2,000 in market value of shares of common stock ofthe
Company and (b) that you continuously held such securities for at least one
year preceding the date you submitted your proposal, up to and including the
date of your proposal; or
3. (a) a copy of a filed Schedule 13D, Schedule 130, Form 3, Form 4, Form 5, or
amendments to those documents or updated forms, reflecting your ownership
of shares as of or before the date on which the one-year eligibility period
begins and (b) your written statement that you continuously held the required
number of shares for the one-year period as of the date of the statement.
In connection with item 2 above, the record holder verifying your ownership of the securities
must also be a DTC participant. If the DTC participant knows the record holder's holdings but
does not know your holdings, two (2) proof of ownership statements containing the information
described above must be submitted, one from the record holder confirming your ownership, and
the other from the DTC participant confirming the record holder's ownership.
Second, under Rule 14a-8(c) under the Exchange Act, "each stockholder may submit no
more than one proposal to a company for a particular stockholders' meeting." Your Submission
contains two (2) separate and distinct proposals: the first relating to majority voting in director
elections and the second pertaining to director nomination rights for holders ofa specified
percentage (33% in the Original Proposals and 3% in the Revised Proposals) of the Company's
voting stock who have held such securities for at least three years. Accordingly, you must
withdraw one (1) ofthe proposals contained in the Submission or amend your Submission to
state only one (1) proposal.
Third, Staff Legal Bulletin No. 14 (July 13,2001) and the Company's Proxy Statement
for the 2011 Annual Meeting of Stockholders, which was filed with the Securities and Exchange
Commission on July 29,2011, provide that proposals must be received at the Company's
principal executive offices, which are located at 41 Seyon Street, Building 1, Suite 100,
Waltham, MA 02453. Your submission was sent to Karen Dawes, the Chairperson of the
Company's board of directors, at her personal email address and not to the Company's principal
executive offices. In order to cure this defect, you must submit a revised Submission to the
Company's principal executive offices.
Because of the defects detailed above, you have not complied with the procedural
requirements for submitting a stockholder proposal pursuant to Rule 14a-8 under the Exchange
Act. In order to remedy these procedural defects, you must respond to this letter by submitting a
revised proposal remedying the defects as described above and as detailed in the enclosed copy
of Rule 14a-8. Such response must be postmarked, or transmitted electronically, no later than
fourteen (14) calendar days from the date you receive this letter. Please send your response to 41
Seyon Street, Building I, Suite 100, Waltham, MA 02453 (Attention: Secretary), or alternatively
by facsimile to (781) 250-0115 (Attention: Secretary). If you fail to respond or your response
does not cure the defects within this timeframe, the Company may exclude your proposal from
its proxy materials.
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Rule 14a-8 provides substantive criteria pursuant to which a company is permitted to
exclude a stockholder's proposal from its proxy materials. This letter addresses only the
procedural requirements for submitting your proposal and does not address or waive any of our
substantive concerns.
Very truly yours,

Arthur McGivern, Esq.
Enclosures
cc:

Barry L Fischer, counsel to Ronald Chez, Thompson Coburn LLP
Walter C. Herlihy, President and Chief Executive Officer, Rep/igen Corporation
Karen A. Dawes, Chairperson of the Board of Directors, Rep/igen Corporation
Joseph L. Johnson III, Esq., Goodwin Procter LLP
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LLP

55 :East Monroe Street
37th Floor
Chicago, Ulinois 60603
312·346-7500
FAX 312-580-2201
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March 29, 2012

Bany L FIScher

312-580-2233
FAX 312-782-1998

bf'lSCber@tltomp50ncobum,oom

Via }i'ederal Express and EMail

Arthur McGivern. Esq.
Goodwin Procter LLP
Exchange Place
Boston, MassachusetJ:S 02109
Dear Mr. McGivern:
I am writing in response to your letter to my client, Mr. Ronald L. Chez, dated March 26,
2012. Your letter suggests that Mr. Chez's letter to Karen Dawes (Chairperson of the Board of
Repligen Corporation) dated March 20, 2012 and received by Ms. Dawes on March 21 were
'stockholder proposals~, as that term is used in Rule 14a-8 ·of the rules promulgated pursuant to
the Securities Excbange Act of 1934, as amended, noting that the ·proposals· failed to meet
several procedural requimilents of Rule 14a-8. and. noti1y.ing my client of a putative 14 day
correction period called for under Rule 14a-8(t).
It would appear that you and your client misread Mr. Chez's March 20 letter to Ms.
Dawes. The relevattt portion of the letter reads as follows (with emphasis added):

"Please be informed that I intend to submit formal proposals for inclusion in
Repligen's 2012 Proxy Statement to improve the accountability of the Board. In
addition, I suggest that the Board consider including the following in its Proxy
State:rri.ent for consideration well:
.
.

as

~

Requiring that the approval of a director requires a majority of the votes
cast with respect to the election or re-election or directors of Repligen (as
opposed to plurality voting), and adopting a policy rC:lquiring a director
who does not acquire a majority 'to tender his or her resignation as a
director.

•

Providing for the holders of at least 3% of Repligen's voting stock, who
held such securities for at least 3 years, the right to include as djrector
llominees the greater of one director or 25% of Repligen's. Board of
Directors into Repligen's proxy materials for voting."

Chicago

St.Louis

Southern Illinois

Washington. D.C.

Mr. Arthur McGivern
March 29, 2012
.Page 2

What you have descn'bed as ''proposalS" (the two bulleted items abOve), are not a
recommendation or requitement that Repligen or its Board take action which, separately, Mr.
Chez intends to present at Repligen's shareholders meeting. Instead, they are, as stated in the
letteI, suggestions to the Board of topics that Repligen, ofits own volition, may wish to include
for a vote of its shareholders, in the interest of greater shareholder representation and corporate
accountability. There is, to my knowledge. no restriction, tmder Rule 14a-8or otherwise, that
prevents my client from suggesting that the company submit such a topic to a vote of its
shareholders. nor is there any restriction that would prevent Repligen from doing so in the
interest of seeking the .views of its shareholders with respect to these topics.

As no~ in the March 20 letter. Mr. Chez cmrently intends to formally submit a
shareholder's proposal-one that would regard a matter other'than ·the majority approval of
directors or the proxy access topics previously described. He did not submit a proposal as you
claim in the Marcb 20 letter. As no formal p~posals have been forwarded to date, no correction
period has colIUllenced under Section 14a-8(f).
Be assured that Mr. Chez js aware of the various procedural and substantive requirements
.regarding shareholders proposals set forth in Rule 14a-8 and SEC StaffLega1 Bulletins No. 14
tbrough 14F, incLusive, and he intends to follow them if and when he submits a proposal.

Mr. Chez is frariklydisappointed, but not surprised. by your rote response on behalf of
Repligen to his correspondence with the Company. It would appear to Mr, Chez that Repligen
has decided to ignore and, to a large extent, actively snub th~ 'voice of a long time champion of
the Comp4lllY, Who has spent significant personal time and expense to .find ways to maximize
Repligen's Value to its shareholders and to grow Repligen in its emerging role as an operating
company, as opposed to a drug development company. COnsidering that Mr. Chez is the second
Largest stoc~older in the company, and that he bas discussed Repligen's status \'lith a number of
the Jarger shareholders of the company (many of whom feel the same way he does), he is,
understandably, dismayed with the. response. rIe sees this shareholder proposal process as
ineilicient and waste.fid of the rompany"s money and thus. indirectly, his own, but he is also
resolute that, if this method and the other methods available to him under Delaware 'corporate
law and U.S. Federal Securities law (or other law) are the only way that RepUgen will allow him
to provide any kind of c:onstructive input. he will take such action.
On behalf of Mr. Chez, I suggest your client communicate with him in the spirit of
cooperation that your client has previously stated would be beneficial for Repligen. As Mr. Chez
has repeatedly and consistently noted, he wants nothing mOre than to see Repligen objectively
evaluate its a1ternatives and strategy 80 as to achieve the best reslUts for its shareholders. To this
end, he feels that a constructive dialogue would be a far more productive use of all parties' time
and money. Should Repligen fail to do that, however. Mr. Chez intends to pursue actions in'the
best interests of Repligen and its shareholders.
.

Mr. Arthur McGivern
March 29, 2012
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Please feel free to contact me should you have any questions regarding the foregoing. In
response
dencetoMr.Chezmaybedirectedto.Mr. Ronald
L. Chez, ***FISMA & OMB Memorandum M-07-16*** (although this letter should obviate the need to
send a co . of our March 26th letter to that address). Also, it appears that a copy of your letter
was sent to me at my firm's Sl Louis office. Please s
any
correspon ence 0 me a my
firm's Chicago office (where I work) as the address set forth in this letter. as well as on the cover
of the Schedule 13-D amendments referenced in your letter..
Sincerely,
Thompson t:bum LLP . /
,.,
/" ~
.....
../~.-/
w'

:;:;;.
n./

[.//

Bany Fischer, Esq.

BLF:cg
CC:

Ronald L. Chez

.

The Members of the Board of Directors of RepUgen Corporation (via telecopy)
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T: 617.570.1000
F: 617.523.1231
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April 9, 2012

Via Electronic Mail (shareholderproposals@sec.gov)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
Re:

Repligen Corporation - 2012 Annual Meeting: Response to April 9, 2012 Letter of
Barry Fischer, Esq. Regarding Omission of Stockholder Proposal Submitted by Mr.
Ronald L. Chez Pursuant to Rule 14~-8(e)(2)

Ladies and Gentlemen:

We are writing on behalf of our client, Repligen Corporation, a Delaware corporation
(the "Company"), in response to correspondence (the "Proponent's Letter") submitted to the staff
(the "Staff') of the Division of Corporation Finance of the U.S. Securities and Exchange
Commission (the "Commission") on behalf of Ronald L. Chez (the "Proponent") regarding a
request for no-action relief (the ''No-Action Request") submitted by the Company on April 4,
2012 (the "No-Action Request"). The Proponent's Letter is attached as Exhibit A hereto and the
No-Action Request is attached as Exhibit B hereto. The No-Action Request relates to a proposal
(the "Proposal'lregarding the adoption of an amendment to the Amended and Restated By-Laws
of the Company which would lower the threshold necessary for calling a special meeting of
stockholders to the holders of20% of the voting shares of the Company. We respectfully
reiterate our request in the No-Action Request that the Staff concur that it will not recommend
enforcement action to the Commission if the Company omits the Proposal from its definitive
2012 proxy statement and form of proxy (together, the "2012 Proxy Materials"), which the
Company originally intended to file, print and commence mailing on April 11, 2012.
In accordance with Section C of Staff Legal Bulletin No. 140 (Nov. 7, 2008)
("SLB 140"), this letter and its attachments are being emailed to the Staff at
shareholderproposals@sec.gov. Pursuant to Rule 14a-80) of the Securities Exchange Act of
1934, as amended (the "Exchange Act"), we have concurrently sent a copy of this
correspondence to the Proponent as notice of the Company's response to the Proponent's Letter.
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Pursuant to Rule 14a-8(e)(2) of the Exchange Act, the Company based its No-Action
Request on the fact that the Proposal was not received by the Company in a timely manner. The
Proponent's Letter now asserts that: (i) the Proposal "has been submitted in a reasonable amount
oftime prior to the filing and printing ofthe Company's 2012 Proxy Statement;" and (ii) the
Company in effect waived its ability to exclude the Proposal due to a March 26th letter written by
the Company's legal counsel, ''which permitted Mr. Chez 14 days to modify what it claimed to
be a shareholder proposal purportedly made by him on March 21, 2012." The Company
respectfully disagrees with both assertions.

I.

The Proposal Was Submitted in Violation of Rule 14a-8(e)(2) of the Exchange Act

As discussed in greater detail in the No-Action Request, the Company believes that it
may exclude the Proposal from the 2012 Proxy Materials because the Proposal was not
submitted in a timely manner. In each of the following instances, the Company publicly
announced matters related to its fiscal year-end change and/or the date of the Company's 2012
Annual Meeting which provided the Proponent with sufficient time to submit his proposal in a
timely manner:
• As previously disclosed in a Current Report on Form 8-K, on December 15, 201 I, the
Board of Directors of the Company approved a change in the Company's fiscal year
end from March 3 I to December 31. In an email exchange on February 9 and 10,2012
between the Company's Chief Executive Officer and the Proponent regarding changes
in the Company's reporting cycle, the Company's Chief Executive Officer separately
confirmed the Company's change to a December 31 fiscal year end.
• On February 21,2012, the Company included the following in a press release for an
earnings call:

"Annual Meeting ofStockholders
Repligen's Annual Meeting of Stockholders will be held on Thursday, May 24,
2012 at Repligen's corporate headquarters in Waltham, MA."
• On March 15, 2012, the Company filed its Annual Report on Form 10-K which
explicitly stated that the Company intended to file a proxy statement within 120 days
of the Company's new fiscal year end.
Despite this ample notice, the Proponent submitted the Proposal to the Company only
eight (8) days prior to the Company's planned filing and mailing ofthe 2012 Proxy Materials.
Under these circumstances, the Proposal cannot be considered to have been submitted within a
"reasonable time" in advance of the solicitation of proxies in connection with the 2012 Annual

L1BC/42963 I 1.2
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Meeting of Stockholders and, therefore, the Proposal should be excluded from the 2012 Proxy
Materials.

II.

The March 26th Letter Written by the Company's Legal Counsel Did Not Waive the
Company's Ability to Exclude the Proposal

On March 21, 2012, the Proponent submitted a shareholder proposal (the "March 21
Proposal") to the Company, a copy of which is attached as Exhibit C hereto. The March 21
Proposal requested that the Company include the following two proposals in its 20 12 Proxy
Materials: (i) a proposal that directors standing for election at the Company's annual meeting
receive the approval of a majority of the votes cast at such meeting and adopting a policy that
any director who did not receive such majority approval will resign from the Company's Board
of Directors; and (ii) providing that holders of at least 33% of the voting shares of the Company
be al10wed to include director nominees in the Company's annual proxy materials. No portion of
the March 21 Proposal referred to the substance of the Proposal or made any reference to
changing the ability of the Company's stockholders to call a special meeting.
Within five calendar days of receiving the March 21 Proposal, rather than the 14 calendar
days provided by Rule 14a-8(f), the Company submitted a response to the Proponent (the
"Company's Response") highlighting procedural deficiencies contained in the March 21
Proposal that were curable. A copy of the Company's Response is attached as Exhibit D hereto.
Simultaneously, the Company began to prepare a no-action request to the Commission based
upon uncurable procedural and substantive deficiencies in the March 21 ProposaL On March 29,
2012, counsel for the Proponent submitted a letter to the Company withdrawing the March 21
Proposal (the "Withdrawal"). A copy of the Withdrawal is attached as Exhibit E hereto.
The Proponent's Letter alleges that the Company's Response waived the Company's
ability to exclude the Proposal from its 2012 Proxy Materials. Rule 14a-8(f) ofthe Exchange
Act provides that (emphasis added) "a company need not provide you such notice of a
[procedural] deficiency if the deficiency cannot be remedied, such as ifyou fail to submit a
proposal by the company's properly determined deadline." The Company determined that the
March 21 Proposal was not submitted in a timely manner and the Company was preparing a
no-action request to obtain the Staffs concurrence with such determination as well as
concurrence with the Company's determination of substantive deficiencies. The Company
respectfully submits to the Staff that any voluntary action to inform the Proponent of any of these
deficiencies would have served no purpose. In any event, because the procedural deficiency of
failing to submit the March 21 Proposal in a timely manner could not be cured, the Company
was under no obligation to inform the Proponent of such deficiency in the Company's Response.
Moreover, the purpose of Rule 14a-8(e}(2) of the Exchange Act is to afford registrants
reasonable time to consider a proposal without causing a significant delay in the distribution of
LlBC/42963 I 1.2

GOODWIN

I

PROCTER

Office of Chief Counsel
Division of Corporate Finance.
April 9,2012
Page 4
proxy materials to its shareholders. The March 21 Proposal gave no indication that the
Proponent planned to propose an amendment to the Amended and Restated By-Laws of the
Company changing the ability ofthe Company's stockholders to call a special meeting. As the
Proposal was received a mere eight days prior to the intended filing and mailing of the 2012
Proxy Materials, the Company was not given sufficient time to consider and evaluate the
Proposal, which bore no similarities to the proposals contained in the March 21 Proposal.

III.

CONCLUSION

Based on the foregoing and the discussion set forth in the No-Action Request, on behalf
of the Company, we respectfully request the concurrence of the Staff that the Proposal may be
excluded from the Company's 2012 Proxy Materials. Please do not hesitate to contact the
undersigned at (617) 570-1971 if you have any questions or would like any additional
information regarding the foregoing. Please transmit the response letter via facsimile to the
Company at (781) 250-0115, with a copy to the undersigned at (617) 523-1231, and a hard copy
to the Proponent at
***FISMA & OMB Memorandum M-07-16***
Respectfully submitted,

fl~ fL """ V-Arthur R. McGivern, Esq.
cc:

Ronald L. Chez
Barry L. Fischer, counsel to Ronald L. Chez, Thompson Coburn LLP
Walter C. Herlihy, President and Chief Executive Officer, Rep/igen Corporation
Karen A. Dawes, Chairperson of the Board of Directors, Rep/igen Corporation
Joseph L. Johnson III, Esq., Goodwin Procter UP

LlBC/42963 [ 1.2
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Proponent's Letter

THOMPSON COBURN

LLP

55 East Monroe Street
37th Floor
Chicago, Illinois 60603
312-346-7500
FAX 312-580-2201
www.thompsoncoburn.com

April 9, 2012

Via Electronic Mail (shareholderproposals@sec.goy)
U.S. Securities and Exchange Commission
Division of Corporation Financ.e
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re: RepJigen Corporation - 2012 Annual Meeting: Response to April 4, 2012 letter of
Arthur R, McGivern, Esq. of Goodwin Procter LLP regarding omission of
Stockholder Proposal Submitted by Mr. Ronald L. Chez
Ladies and Gentlemen:
Our firm serves as counsel to Ronald L. Chez. On April 2, 2012, Mr. Chez submitted a
shareholder proposal via telecopy and overnight courier, requesting the adoption ofan
amendment to the Amended and Restated By-Laws of Repligen Corporation (the "Company"),
which would lower the threshold necessary for calling a special meeting of stockholders to the
holders of20% of the voting shares of the Company (the "Proposal"). On April 6 th , Mr. Chez
and I received via overnight courier from Mr. McGivern a copy of his letter to your office dated
April 4th (the "April Letter") requesting your concurrence that the Proposal was excludable
pursuant to Rule 14a-8(e)(2) of the Securities Exchange Act of 1934, as amended (the
"Exchange Act"). Pursuant to Rille 14a-8(k) of the rules promulgated under the Exchange Act,
we wish to respond to the April Letter.
We believe that the Proposal should be included in the Company's 2012 Proxy Statement
either because:
(i) it has been submitted in a reasonable amount of time prior to the filing and printing of
the Company's 2012 Proxy Statement; or

(ii) that the Company in effect waived its ability to exclude the Proposal due to a March
26 th letter of Mr. McGivern toMr. Chez, which pennitted Mr. Chez 14 days to modify
what it claimed to be a shareholder proposal purportedly made by him on March 21,
2012.

Chicago
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. . The Proposaiis Reasonably Timely-- We wish to note that our proposal was submitted
before the April 7th deadline set forth on page 40 of the Company's 201 1 Proxy Statement (120
days before the anniversary of materials being sent to stockholders with respect to the 2011
meeting). and that, notwithstanding the fact that Mr. Chez participated in the earnings call
referred to in the April Letter, he has no recollection that it was announced on that call that the
date of the meeting was moved to May 24th. The Company's By-laws also do not contain an
advanced notice requirement regarding shareholder proposals.
Furthermore, requests of the Company made by its shareholders regarding submission
deadlines for a shareholder proposal went unanswered by the Company other than to refer them
to the 2011 Proxy Statement. At no time did the Company ever publicly announce or provide
Mr. Chez or his representatives (or, to our knowledge, any other party) with a deadline date for
submission of shareholder proposals, eve!! though (as more fully described below) the Company
was on notice that Mr. Chez intended to submit such a proposal almost two weeks prior to doing
so.
We believe that the Proposal can be reasonably included by the Company without
significant delay in the distribution of proxy materials. We note that. using the standard that Mr.
McGivern seems to suggest in the April Letter (in effect, that proposals would be due by at lea,st
120 days before the revised meeting date), no shareholders proposal would be includable in the
Company's 2012 Proxy Statement, as the February 21,2012 announcement of the new meeting
date occurred less than 120 days before the May 24th meeting. Further, although the Company
announced a revised meeting date, it did not then or subsequently announce a new deadline for
shareholder proposals, nor did it announce a proposed date of distribution of proxy materials for
such meeting.
.
Under Rule 14a-8(e)(2), the deadline is a "reasonable time before the company begins to
print and send its proxy statement". According to the April Letter, the Company has not filed,
nor has it begun to print, any proxy materials to date. This fact distinguishes this situation :from
that described in the Greyhound Lines, Inc. January 8, 1999 and the Jefferson-Pilot Corp.
January 31, 2006 no-action letters cited in the April Letter, where in both cases preliminary
proxy materials had been filed with the SEC (through a preliminary proxy statement and S-4,
respectively) before the submission of the Proposal. We believe that, particularly looking at the
circumstances of this matter (including as set forth below), that the Proposal request was made
within a reasonable time.

The Company Waived its Ability to Exclude the Proposal as a Result ofits March 26,
2012 letter to Mr. Chez-- As noted in Mr. Chez's Amendrilent No.9 to Schedule 13D regarding
the Company dated M?Tch 21, 2012, Mr. Chez sent a letter to Ms. Karen Dawes (co-Chairperson
of the Board of Directors of the Company) indicating his intention to submit a shareholder
proposal, and suggesting other items the Company should consider including in its proxy
statement. Mr. McGivern, on behalf of the Company, responded with a lett;er dated March 26 th,
2012 to Mr. Chez (a copy of which is attached), claiming that the letter was itself a Rule 14a-8
proposal, and then noting several procedural deficiencies regarding that purported proposal.

us.
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The March 26th letter did not indicate the Company's deadline for shareholders proposals
(the Company never provided such a date). In the last full paragraph of Page 2 ofthat letter,
however, the Company permitted Mr. Chez to remedy these procedural defects by submitting a
revised proposal remedying the defects as described in the letter and as otherwise set forth in
Rule 14a-8 within 14 days of that March 26th letter. We respectfully submit that Mr. Chez's
April 2 proposal (which was made within 14 days of the March 26 th letter), should serve as that
revised proposal, and is therefore timely. Alternatively, the March 26th letter should permit Mr.
Chez to reasonably infer that a proposal made within that 14 day period would be considered
timely by the Company, and the Company should be estopped from now claiming an earlier due
date for the Proposal based upon its conduct.
Pursuant to Section G.7 of Staff Legal Bulletin 14; Section F.3 of Staff Legal Bulletin
No.l4B and Section G of Staff Legal Bulletin 14C, please find attached copies of Mr.
McGivern's March 26 th letter, as well as my March 29,2012 response to that letter. In
accordance with Section C of Staff Legal Bulletin No. 14D, this letter and its attachments are
being emailed to the Staff at shareholderproposals@sec.gov, in lieu of paper filings. Pursuant to
Rule 14a-8G) of the rules promulgated under the Exchange Act, we have concurrently sent a
copy of this correspondence to the Company via telecopy and to Company's counsel via
electronic mail.
Conclusion-- We believe that the positions set forth in this letter are consistent
with relevant SEC x:ules and regulations, the equities of an admittedly unusual situation
and the principles of access to proxy statements espoused by the SEC. We also believe
that the Company has not met its burden under Rule 14a-8(g) of the rules promulgated under
the Exchange Act to demonstrate that it is entitled to exclude the Proposal. We, therefore,
respectfully request that the Staff inform the Company that the Proposal is not properly
excludable from the 2012 Proxy Materials. Tfyou have any questions, or if the Staffis
unable to concur with our conclusions without additional information or discussions, we
respectfully request the opportunity to confer with members of the Staff prior to the
issuance of any written response to the April Letter. Please do not hesitate to contact the
undersigned at (312) 580-2233. Please transmit the response letter via facsimile to the Mr.
Chez a& OMB Memorandum M-07-16***
with a copy to me at (312) 782-1998 or via e-mail to
***FISMA
BFischer@ThompsonCoburn.com.

Respectfully submitted,
..

/"'~/

~~
Barry Fischer, Esq.
Thompson Coburn LLP

BLF:cg
Enclosures (2)
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CC:

Ronald L. Chez (via telecopy)
Arthur McGivern, Esq. (via electronic mail)
Rep ligen Corporation, Corporate Secretary (via telecopy)

Exhibit B

No-Action Request
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April 4. 2012

Via Electronic Mail (sbareholderproposals@sec.gov)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street. N.E.
Washington. D.C. 20549

Rc:

Repligen Corporation - 20] 2 Annual Meeting Omission of Stockholder Proposal
Submitted by Mr. Ronald L. Chez Pursuant to Rule ]4a-8(e)(2)

Ladies and Gentlemen:
Our firm serves as counsel for Repligen Corporation, a Delaware corporation (the
"Company"). The Company intends to file, print and commence mailing its definitive 2012
proxy statement and form of proxy (together, the "20 I 2 Proxy Materials") on April I I , 2012.
On March 1,2012, the board of directors of the Company established April 9, 2012 as the record
date for the Company's 2012 Annual Meeting of Stockholders (the "2012 Annual Meeting").
The 2012 Annual Meeting will be held on May 24, 2012. Accordingly, pursuant to Rule 14a-8(j)
under the Securities Exchange Act of 1934. as amended (the "Exchange Act"), we are submitting
this letter on behalf of the Company to the Staff of the Division of Corporation Finance (the
·'Staff'). We would very much appreciate a response from the Staff on this no-action request as
soon as reasonably practicable, so that the Company can meet its timetable for filing and
distributing the 2012 Proxy Materials.
On April 3,2012, the Company received a letter dated April 2, 2012 from Mr. Ronald L.
Chez (the "Proponent") containing a stockholder proposal (the "Proposal") for inclusion in the
2012 Proxy Materials to be distributed by the Company in connection with the 2012 Annual
Meeting. The Proposal and accompanying cover letter are attached hereto as Exhibit A. The
Proposal proposes the adoption of an amendment to the Amended and Restated By-Laws of the
Company which would lower the threshold necessary for calling a special meeting of
stockholders to the holders of 20% of the voting shares of the Company. Subject to the Staff's
response, the Company intends to exclude the Proposal from its 20 J2 Proxy Materials pursuant
to Rule 14a-8(e )(2) of the Exchange Act, on the basis that the Proposal was not submiited to the
Company a reasonable time before the Company will file, print and commence mailing the 2012
Proxy Materials to its stockholders on April 11,2012. We hereby request the Staff's
concurrence that the Company may exclude the Proposal and supporting statement pursuant to
Rule 14a-8(e)(2) of the Exchange Act.
Rule 14a-8(j)(\) of the Exchange Act provides, "Ifthe Company intends to exclude a
proposal from its proxy materials, it must file its reasons with the Commission no later than 80
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calendar days before it files its definitive proxy statement and form of proxy ""ith the
Commission .... The Commission staff may permit the Company to make its submission later
than 80 days before the company files its definitive proxy statement and form of proxy, if the
Company demonstrates good cause for missing the deadline." Because the Company did not
receive the Proposal from the Proponent until April 3, 2012, the Company is submitting this
letter fewer than 80 calendar days before it plans to file the 2012 Proxy Materials. Once the
Company received the Proposal, it acted to prepare and submit this letter to the SlatY in one (I)
day. The Staff has consistently found "good cause" to waive the 80-day requirement where the
untimely submission of a proposal prevented the company from satisfying the 80-day provision.
See Staff Legal Bulletin No. 14B (September 15,2004) (indicating that the "most common basis
for the company's showing good cause is that the proposal was not submitted timely and the
company did not receive the proposal until after the 80-day deadline had passed"); Bank of
America, SEC No-Act. (March I, 2010); Barnes & Noble, Inc., SEC No-Act. (June 3, 2008);
General Electric Co., SEC No-Act. (February 10,2005) (each waiving the 80-day requirement
when the proposal was received by the company after the 80-day submission deadline).
Accordingly, we believe that the Company has "good cause" for its inability to meet the 80-day
deadline and, for the reasons discussed abovt!, we respectfully request that the Staff waive the
80-day requirement with respect to this submission.
In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7,2008)
("SLB 14D"), this letter and its attachments are being emailed to the Staff at
shareholderproposals@sec.gov. Pursuant to Rule 14a-80) of the Exchange Act, we have
concurrently sent a copy of this correspondence to the Proponent as notice of the Company's
intent to exclude the Proposal from the 2012 Proxy Materials.
Rule 14a-8(k) of the Exchange Act and SLB 14D provide that stockholder proponents are
required to send companies a copy of any correspondence that the proponents elect to submit to
the Securities and Exchange Commission (the '"Commission") or the Staff. Accordingly, we are
taking this opportunity to inform the Proponent that if the Proponent elects to submit additional
correspondence to the Commission or the Staff with respect to the Proposal, we hereby request
that the Proponent concurrently furnish the undersigned with a copy of that correspondence on
behalf of the Company pursuant to Rule 14a-8(k) of the Exchange Act and SLB 14D.

I.

BACKGROUND

The Company's 2011 Annual Meeting of Stockholders (the "2011 Annual Meeting") was
held on September 27,2011 and the proxy materials for the 2011 Annual Meeting were mailed
to the Company's stockholders on or about August 5, 2011. As previously disclosed in a Current
Report on Form 8-K, on December 15, 2011, the Board of Directors of the Company approved a
change in the Company's tiscal year end from March 31 to December 31. A:; a result of this
change, on February 2 L 2012, the Company announced in a press release (the "Press Release")
for an earnings call (the "Earnings Call"), a copy of which was filed on a Current Report on
L1BC/4286885.6
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Form 8-K. that the Company's 2012 Annual Meeting \>"ould be held On May 24.2012. This date
is more than 30 days from the date of the 2011 Annual Meeting.
The Proponent actively participated on the Earnings Call. The Company therefore
believes the Proponent read the Press Release and accordingly was then well aware of the date of
the 2012 Annual Meeting. Additionally, on March 15, 2012, the Company filed its Annual
Report on Form 10-K which explicitly stated that the Company intended to file a proxy
statement within 120 days of the Company's new fiscal year end. Despite the Proponent having
received extensive notice of the 2012 Annual Meeting, the Proponent submitted the Proposal to
the Company only eight (8) days prior to the Company's filing and mailing of the 2012 Proxy
Materials.
II.

ANALYSIS

The Company believes that it may exclude the Proposal ti-om the 2012 Proxy Materials
because the Proposal was not submitted in a timely manner. Rule l4a-8(e)(2) of the Exchange
Act provides that if a company's annual meeting of stockholders "has been changed by more
than 30 days from the date of the previous year's meeting, then the deadline [for submission of
stockholder proposals} is a reasonable time before the company begins to print and mail its proxy
materials." As described above in Section 1 of this letter, the Company's 2012 Annual Meeting
will be held more than 30 days from the date of the previous year's meeting. Although Rule
14a-8(e)(2) does not define what constitutes a "reasonable time," it is noteworthy that Rule
14a-8(e)(2) requires that a proposal to be presented at an annual meeting held within 30 days
from the date of the previous year's meeting be received by the registrant a minimum of 120
days in advance of the anniversary of mailing of proxy materials for the previous year's meeting.
In determining whether a proposal is made within a reasonable time, the fundamental
consideration is whether the time of submission of the proposal affords the registrant reasonable
time to consider the proposal without causing a significant delay in the distribution of proxy
materials to its shareholders. See Greyhound Lines, Inc., SEC No-Act. (Jan. 8, 1999); lefferson
Pilot Corp., SEC No-Act. (Jan. 31, 2006). The Company does not believe that it has received the
Proposal within a "reasonable time." The Company intends to file, print and commence mailing
its 2012 Proxy Materials on April 11,2012. A stockholder proposal received on the eve of the
mailing of the 2012 Proxy Materials should not be considered received in a "reasonable time"'
given that the 2012 Proxy Materials are nearly in final form and inclusion of the Proposal in the
2012 Proxy Materials will result in a significant delay in the Company's filing and mailing of the
2012 Proxy Materials.
The Proponent had ample notice regarding the date of the Company's 2012 Annual
Meeting. The Proponent actively participated on the Earnings Call that was convened to discuss
the Press Release which announced the date of the 2012 Annual Meeting. Nonetheless, the
Proponent submitted the Proposal a mere eight (8) days prior to the Company's distribution of
L1BCi4286885.6
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the 2012 Proxy Materials. This does not provide the Company with adequate time to review and
consider the Proposal without causing an excessive delay in the distribution of the 2012 Proxy
Materials to the Company's stockholders. See Jefferson-Pilot Corp., SEC No-Act. (Jan. 31,
2006).
Given the Proponent's tardiness in submitting the Proposal until the Company was in the
final.stages of preparing to commence its proxy solicitation, the Company does not have a
reasonable amount of time to consider the Proposal without causing a significant delay in
printing and mailing the 2012 Proxy Materials. Under these circumstances, the Proposal cannot
be considered to have been submitted within a "reasonable time" in advance of the solicitation of
proxies in connection with the 2012 Annual Meeting and, therefore, the Proposal should be
excluded from the 2012 Proxy Materials.

III.

CONCLUSION

For the foregoing reasons, the Company respectfully requests that the Staff confirm, at its
earliest convenience, that it will not recommend any enforcement action if the Company
excludes the Proposal from the 2012 Proxy Materials in reliance on Rule 14a-8(e)(2) of the
Exchange Act. If you have any questions, or if the Staff is unable to concur with the Company's
conclusions without additional information or discussions, the Company respectfully requests the
opportunity to confer with members of the Staff prior to the issuance of any written response to
this letter. Please do not hesitate to contact the undersigned at (6 17) 570- J 971. Please transmit
the response letter via facsimile to the Company at (78 J ) 250-0115, with a copy to the
) 523-1231, and a hard copy to the Proponent
at
***FISMA
& OMB Memorandum M-07-16***
***FISMA & OMB Memorandum M-07-16***

Respectfully submitted,

tL- ~ ~.t--Arthur R. McGivern, Esq.
cc:

Ronald L. Chez
Barry L. Fischer, counsel to Ronald L. Chez, Thompson Coburn LLP
Walter C. Herlihy, President and Chief Executive Officer, Rep/igen Corpora/ion
Karen A. Dawes, Chairperson of the Board of Directors, Repligen Corporation
Joseph L. Johnson m, Esq., Goodwin Proc/er LLP
.
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Exhibit A

The Proposal

***FISMA & OMB Memorandum M-07-16***

AprilZ,2012
VIA fACSfMII,E (781) 250·01151 and OVERNIGHT COURIER

Rcpligen CorporatIon
Attentlon: Co·Chalrpersons oftht! Soard of Directors
41 Seyon Street
Building #1, Suite 100
Waltham, MA 02453
Ladies and Gentlemen;
Pursuant to Rule 14a-8 of tho rules promulgated under the Securities and Exchange
Act-of 1934. as amended. please find. as Annex Ato this letter, a shareholder
proposal for inclusion In the 2012 Proxy Statement of RepUgen Corporation.
Pursuant to Rule 14a-8(b). plense be informed that, consistent with Amendment No.

9 to my Schedule 130 regarding Repligen,1, and/or Individual Retirement Accounts
for my benefit currently own 2,815.631 shares of Rep ligen, which shares represent
greater than $2,000 or 1 % o( Repligen's securities entitled to be voted on the
proposal. Pursuant to Rule 14a-8(1I), please find attached copies of Amendments 2
through 9, inclusive, of Schedule 13D filed on my behalf confirming my ownership of
such shares during such one year eligibility perIod.

Further, llitate that I have held the required number of securities contlnllously for
at least one year as of the date of this letter (the time I am submitting this
shareholder proposal) and I intend to continue to hold SUch securities through the
date of the meeting.
To the extent that you or any other party wishes to contact me regarding this
proposal, please contact my attorney, Barry Fischer, at
BEjscher@th,omp:;Qocobum,cQm Or via facsimile at' (312) 782-1998.

AnnC'x A

Propus;" Numhc,· _
Luwercd Voting Thn'shold to Call Special Mcclings ofShllrclwldcrs
RESOJ.Vl:D, thut the lirst Sl.:lltcm::c or Article I, Section 3 of the Amended and Restated By
Laws of I{epligcn Corporation be umended alld restated to read as follows:
"Special meetings of the stockholders may be called at any time by the President,
the Chainnan or the Board of Directors; and shall be called by the Secretary or
any officer upon the written request of one or more stockholders holding, in the
aggregate, at lctlst 20% of the outstanding shares of stock of the corporation
entitled to vote at such meeting."
The purpose orlhis proposni is 10 lower the threshold necessary for calling a special
meeting of sh:m:holdcrs 10 the holders 0[20% of voting shares. Currently, no single
shareholder holds morc thun 13.9% of the company's vOlin~ stock.

At present, calling a special stockholder meeting requires the consent of the holders of
over 50"10 of RepJigcn's voting stock. Meanwhile, the Board of Directors, whose nOI1
executive directors (according to RepJigen's 2011 Proxy Statement) hold less than 3.5%
of the company's outstanding stock (excluding options), can call a special stockholder
meeting at any time.
Specialllleetings allow for increased shareholder involvement in important matters,
including electing new directors. Shareholder participation in Repligen's affairs is also
important as the company trnnsilions from a drug development company to an operating
company. including potential issues such as executive compensation criteria,
stockholder ownership of Board members and officers, assuring that the composition of
the Board is consistent with an operating company and other issues.
Without the ability for shareholders to call special meetings, directors and management
can become insulated. Repligcn's shareholders want to enhance the alignment of the
Board's and management's interests with those of its shareholders, all in the interest of
Repligen's perfonnancc and shareholder value. Approving this proposal will send a
clear message to Rep/igen's directors that they must be accountable and responsive to
Repligen's shareholders.
Many public companies have reduced their special meetings requirement from a
majority requirement. Pfizer, AT&T Inc., PepsiCo, Inc., Caterpillar Inc., Honeywell
International and other companies require only the holders of20% or less of its stock to
call a special meeting. This proposal topic won more than 60% support at CYS
Caremark, Sprint Nextel, Snfeway, Motorola and R.R. Donnelley.

Please vole yes on this proPOSUI10 help improve Repligen's corporotc governance,
director and olTiccr accountability and linancial performance that Rcpligcn's
sharch()ldcrs dc.<;crvc.

·2 

Exhibit C
March 21 Proposal

Annex A

March 20, 2012
VIA E-Mail
Karen Dawes
Repligen Corporation
Ms. Dawes:
I am writing in follow-up to my letter of March 5, 2012. I am disappointed that you have essentially ignored my
concerns. You and the Board of Director's lack of response to that letter further illustrates the apparent disconnect
between Repligen's Board of Directors and its shareholders, the actual owners of Repligen, to whom the Board has a
responsibility .
Again, as I have repeatedly stated, I want to make sure that the voice of the shareholders of Repligen is represented
at the Board level, and that Repligen's policies are modified in matters of compensation criteria, particularly the
metrics regarding bonus awards, stockholder ownership of Board members and officers, composition of the Board to
be more consistent with an operating company as opposed to a drug development company, etc. Your shareholders
want to enhance the alignment of the Board's and management's interests with those of its shareholders, all in the
interest of Repligen's performance and shareholder value.
Why do you find it appropriate to avoid giving me, on behalf of the shareholder's, the right to appoint two qualified
directors to bring a fresh perspective to the Board? As you know, I have the backing of certain significant
shareholders with millions of shares of ownership, in addition to the shares I own.
Despite your repeated statements that you would work cooperatively with me on these issues, I have seen a general
lack of enthusiasm for actualIy working together constructively.
Please be informed that I intend to submit formal proposals for inclusion in Repligen's 2012 Proxy Statement to
improve the accountability of the Board. In addition, I suggest that the Board consider including the folIowing in its
Proxy Statement for consideration as well:
Requiring that the approval ofa director requires a majority ofthe votes cast with respect to the election ofre
election or directors of Repligen (as opposed to plurality voting), and adopting a policy requiring a director
who does not acquire a majority to tender his or her resignation as a director.

Providing for the holders of at least 3% of Rep ligen's voting stock, who held such securities for at least 3
years, the right to include as director nominees the greater of one director or 25% of Repligen's Board of
Directors into RepJigen's proxy materials for voting.

Your prompt attention will be appreciated.

Sincerely,

Ronald L. Chez

Exhibit D

Company's Response
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Goodwin Procter LLP
Counselors at law
Exchange Place
Boston. MA 02109

T: 617.570.1000
F: 617.523.1231
goodwinprocter. com

March 26, 2012
By Federal Express and E-Mail

***FISMA & OMB Memorandum M-07-16***

Re:

RepJigen Corporation - Stockholder Proposals

Dear Mr. Chez:
I am writing on behalf of Repligen Corporation (the "Company"). On March 21, 2012,
the Company received the stockholder proposals that you included within the letter filed as an
annex to Amendment No.8 to your Schedule 13D (the "Original Proposals") as well as the
revised proposals that you submitted to correct a typographical error in the Original Proposals,
which were included within the letter filed as an annex to Amendment No.9 to your Schedule
13D (the "Revised Proposals," and collectively with the Original Proposals, the "Submission").
Karen Dawes, the Chairperson of the Company's board of directors, also received each of the
letters containing the Original Proposals and the Revised proposals at her personal email address.
A copy of your Submission is enclosed with this letter. This letter is being provided to notify
you, pursuant to Rule 14a-8(f)(1) under the Securities Exchange Act of 1934, as amended (the
"Exchange Act"), of procedural and eligibility deficiencies in your Submission under Rule 14a-8
under the Exchange Act. We have enclosed a copy of Rule 14a-8 under the Exchange Act with
this letter for your review.
First, pursuant to Rule 14a-8(b) under the Exchange Act, in order to be eligible to submit
a stockholder proposal, you must have continuously held at least $2,000 in market value, or 1%,
of the Company's common stock for at least one year by the date you submit the proposal. You
must also continue to hold the required amount of securities through the date of the stockholder
meeting. Because you are not a registered holder of the Company's common stock, you must
prove your eligibility to the Company by submitting:
1. a written statement indicating that you intend to continue holding the required
amount of securities through the date of the next stockholder meeting; and
either
2. a written statement from the "record" holder of the securities (usually a broker
or bank) verifying (a) that, at the time you submitted the proposal, you held at
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least 1% or $2,000 in market value of shares ofcommon stock of the
Company and (b) that you continuously held such securities for at least one
year preceding the date you submitted your proposal, up to and including the
date of your proposal; or
3. (a) a copy of a filed Schedule 130, Schedule 13G, Form 3, Form 4, Form 5, or
amendments to those documents or updated forms, reflecting your ownership
of shares as of or before the date on which the one-year eligibility period
begins and (b) your written statement that you continuously held the required
number of shares for the one-year period as of the date of the statement.
In connection with item 2 above, the record holder verifYing your ownership of the securities
must also be a DTC participant. Ifthe DTC participant knows the record holder'S holdings but
does not know your holdings, two (2) proof of ownership statements containing the information
described above must be submitted, one from the record holder confirming your ownership, and
the other from the DTC participant confirming the record holder's ownership.
Second, under Rule 14a-8(c) under the Exchange Act, "each stockholder may submit no
more than one proposal to a company for a particular stockholders' meeting." Your Submission
contains two (2) separate and distinct proposals: the first relating to majority voting in director
elections and the second pertaining to director nomination rights for holders of a specified
percentage (33% in the Original Proposals and 3% in the Revised Proposals) of the Company's
voting stock who have held such securities for at least three years. Accordingly, you must
withdraw one (1) of the proposals contained in the Submission or amend your Submission to
state only one (1) proposal.
Third, Staff Legal Bulletin No. 14 (July 13,2001) and the Company's Proxy Statement
for the 20 II Annual Meeting of Stockholders, which was filed with the Securities and Exchange
Commission on July 29, 20 II, provide that proposals must be received at the Company's
principal executive offices, which are located at 41 Seyon Street, Building I, Suite 100,
Waltham, MA 02453. Your submission was sent to Karen Dawes, the Chairperson of the
CompartY's board of directors, at her personal email address and not to the Company's principal
executive offices. In order to cure this defect, you must submit a revised Submission to the
Company's principal executive offices.
Because of the defects detailed above, you have not complied with the procedural
requirements for submitting a stockholder proposal pursuant to Rule 14a-8 under the Exchange
Act. In order to remedy these procedural defects, you must respond to this letter by submitting a
revised proposal remedying the defects as described above and as detailed in the enclosed copy
of Rule 14a-8. Such response must be postmarked, or transmitted electronically, no later than
fourteen (14) calendar days from the date you receive this letter. Please send your response to 41
Seyon Street, Building), Suite 100, Waltham, MA 02453 (Attention: Secretary), or alternatively
by facsimile to (781) 250-0115 (Attention: Secretary). If you fail to respond or your response
does not cure the defects within this timeframe, the Company may exclude your proposal from
its proxy materials.
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Rule 14a-8 provides substantive criteria pursuant to which a company is permitted to
exclude a stockholder's proposal from its proxy materials. This letter addresses only the
procedural requirements for submitting your proposal and does not address or waive any of our
substantive concerns.
Very truly yours,

Arthur McGivern, Esq.
Enclosures
cc:

/

Barry L Fischer, counsel to Ronald Chez, Thompson Coburn LLP
Walter C. Herlihy, President and Chief Executive Officer, Rep/igen Corporation
Karen A. Dawes, Chairperson of the Board ofJ)jrectors, Rep/igen Corporation
Joseph L. Johnson III, Esq., Goodwin Procter LLP
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THOMPS ON COBURN

LLP

5S East Monroe Street

37th Floor:
Chicago, Illinois 60603

312-346-7500
FAX 312-580-2201
-'~Dcobum.com

March 29. 2012

Barty L. FIScher

312-580-2233
FAX 312-782-1993
biiSCber@thomp$O~m.oom

Via Federal Express and EMail

Arthur McGivern. Esq.
Goodwin Procter LLP .
Exchange Place
Boston, Massachusetts 02109

Dear Mr. McGivem:
I am writing in response to your letter to my client, Mr. Ronald L. Chez. dated March 26,
2012. Your letter suggests that Mr. Chez's letter to Karen Dawes (Chairperson of the Board of
Repligen Corporation) dated March 20, 2012 and received by Ms. Dawes on March 21 were
'stockholder proposals:, as that teon is used in Rule 14a-8 ·of the rules promulgated pursuant to
the Securities Exchange Act of 1934, as amended, noting that the 'proposals' :failed to meet
severa) procedural requiImlents of Rule 14a-8, and notifYing my client of a putative 14 day
correction period called for under Rule 14a-8(i).
It would appear that you and your client misread Mr. Chez's March 20 letter to Ms.
Dawes. The relevant portion of the letter reads as follows (with emphasis added):
"Please be informed that I intend to submit formal proposals for inclusion in
Repligen's 2012 Proxy Statement to improve the accountability of the Board. In
addition, I suggest that the Board consider including the following in its Proxy
Statement for consideration well:

as

~

Requiring that the approval of a director requires a majority of the votes
ele~on or re-election or directors of Repligen (as
opposed to plurality voting), and adopting a policy rc::quiring a director
who does not acquire a majority to tender his or her resignation as a

cast with respect to the

director.
•

Providing for the holders of at least 3% of Repligen's voting stock, who
held such securities for at least 3 years, the right to include as director
nominees the greater of one director or 25% of Repligen's. Board of
Directors into Repligen's proxy materials for voting."

Chicago

St. I.ouis

Southe:m illinois

Washington. D.C.

Mr. Arthur McGivern
March 29, 2012
Page 2
What you have described as "proposals" (the two bulleted items abOve), are not a
recommendation or requirement that Repligen or its Board lake action which, separately, Mr.
Chez intends to present at Repligen's shareholders meeting. Instead, they are, as stated in the
letter, suggestions to the Board of topics that Repligen, of us own volition, Dlay wish to include
for a vote of its shareholders, in the interest of greater shareholder representation and corporate
accountability. There is, to my knowledge, DO restriction, Wlder Rule 14a~g or otherwise, that
prevents my client from suggesting that the company submit such a topic to a vote of its
shareholders, nor is there any restriction that would prevent Repligen from doing so in the
interest of seeking the .views of its shareholders with respect to these topics.

As noted in the March 20 letter, Mr. Chez. cmrently intends to formally submit a
shareholder's proposaJ-one that would regard a matter other ·than ·the majority approval of
directors or the proxy access topics previously deScribed. lIe did not submit a proposal as you
claim in the March 20 letter. As no formal proposals have been forwarded to date, no correction
period has coaunenced under Section 14a-8(f).

Be assured that Mr. Chez is aware of the various procedural and substantive requirements
regarding shareholders proposals set forth in Rule 14a-8 and SEC StaffLegaJ Bulletins No. 14
through 14F, inclusive, and he intends to follow them if and when he submits a proposal.

Mr. Chez is frarikly disappointed, but not surprised, by your rote response on behalf of
Repligen to his correspondence with the Company. It would appear to Mr. Chez that Repligen
has decided to ignore and, to a large extent., actively snub the voice of a·long time champion of
the Company, who has spent significant personal time and expense to .find ways to maximize
Repligen in its emerging role as an operating
Repligen's value to its shareholders and to
company, as opposed to a drug development company. Considering that Mr. Chez is the second
largest stockholder in the company, and that he has discussed Repligen' s status with a number of
the larger shareholders of the company (many of whom feel the same way he does), he is,
understandably, dismayed with the. response. ~e sees this shareholder proposal process as
ine:tlicient and wastefjJ) of the company's roone.y and thus, indirectly, his own, but he is also
resolute th1lt. if this method and the other methods available to him under Delaware corporate
law and U.S. Federal Securities law (or other law) are the only way that Repligen will allow him
to provide any kind of constructive input. he will take such action.

grow

On behalf of Mr. Chez, I suggest your client communicate with him in the spirit of
cooperation that your .client has previously stated would be beneficial for Repligen. As Mr. Chez
has repeatedly and consistently noted, he wants nothing more than to see Repligen objectively
evaluate its alternatives and strategy so as to achieve the best results for its shareholders. To this
end, he feels that a constructive dialogue would be a far more productive use of all parties' time
and money. Should Repligen fail to do that. however. Mr. Chez intends to pursue actions in the
best interests of Repligen and its shareholders.

Mr. Arthur McGivern
March 29,2012
Page 3

Please feel free to contact me should you have any questions regaxding the foregoing. In
response to your e-mail of yesterday. correspondence to Mr. Chez may be directed to Mr. Ronald
L. Chez.***FISMA & OMB Memorandum M-07-16*** (although this letter should obviate the need to
send a co " of our March 26 letter to that address), Also, it appears that a copy of yoW' leUer
was sent to me at my fum's St. Louis office. Please send any
conespon ence 0 me a my
firm's Chicago office (where I work) as the address set forth in this letter, as well as on the cover
of the Schedule 13-D amendments referenced in yow-letter.
Sincerely,
Thompson C:bum LLP

.....
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Bany Fischer, Esq.
BLF:cg

cc:

Ronald L. Chez
The Members of the Board of Directors of Repligen Corporation (via telecopy)
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Goodwin Procter LlP
Counselors at L~w
Exchange Place
Boston, MA 02109

T:

617.570.1000

F: 617.523.1231

goodwinprocter.com

April 4, 2012

Via Electronic Mail (shareholderproposals@sec.gov)

u.s. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N .E.
Washington, D.C. 20549
Re:

Repligen Corporation - 2012 Annual Meeting Omission of Stockholder Proposal
Submitted by Mr. Ronald L. Chez Pursuant to Rule 14a-8(e)(2)

Ladies and Gentlemen:
Our firm serves as counsel for Repligen Corporation, a Delaware corporation (the
"Company"). The Company intends to file, print and commence mailing its definitive 2012
proxy statement and form of proxy (together, the "2012 Proxy Materials") on April 11,2012.
On March 1,2012, the board of directors of the Company established April 9, 2012 as the record
date for the Company's 2012 Annual Meeting of Stockholders (the "2012 Annual Meeting").
The 2012 Annual Meeting will be held on May 24, 2012. Accordingly, pursuant to Rule 14a-8(j)
under the Securities Exchange Act of 1934, as amended (the "Exchange Act"), we are submitting
this letter on behalf of the Company to the Staff of the Division of Corporation Finance (the
"Staff'). We would very much appreciate a response from the Staff on this no-action request as
soon as reasonably practicable, so that the Company can meet its timetable for filing and
distributing the 2012 Proxy Materials.
On April 3, 2012, the Company received a letter dated April 2, 2012 from Mr. Ronald L.
Chez (the "Proponent") containing a stockholder proposal (the "Proposal") for inclusion in the
2012 Proxy Materials to be distributed by the Company in connection with the 2012 Annual
Meeting. The Proposal and accompanying cover letter are attached hereto as Exhibit A. The
Proposal proposes the adoption of an amendment to the Amended and Restated By-Laws of the
Company which would lower the threshold necessary for calling a special meeting of
stockholders to the holders of20% ofthe voting shares of the Company. Subject to the Staffs
response, the Company intends to exclude the Proposal from its 2012 Proxy Materials pursuant
to Rule 14a-8(e)(2) of the Exchange Act, on the basis that the Proposal was not submitted to the
Company a reasonable time before the Company will file, print and commence mailing the 2012
Proxy Materials to its stockholders on April 11,2012. We hereby request the Staffs
concurrence that the Company may exclude the Proposal and supporting statement pursuant to
Rule 14a-8(e)(2) of the Exchange Act.
Rule 14a-8(j)(l) of the Exchange Act provides, "If the Company intends to exclude a
proposal from its proxy materials, it must file its reasons with the Commission no later than 80
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calendar days before it files its definitive proxy statement and form of proxy with the
Commission.... The Commission staff may permit the Company to make its submission later
than 80 days before the company files its definitive proxy statement and form of proxy, if the
Company demonstrates good cause for missing the deadline." Because the Company did not
receive the Proposal from the Proponent until April 3,2012, the Company is submitting this
letter fewer than 80 calendar days before it plans to file the 2012 Proxy Materials. Once the
Company received the Proposal, it acted to prepare and submit this letter to the Staff in one ()
day. The Staff has consistently found "good cause" to waive the 80-day requirement where the
untimely submission of a proposal prevented the company from satisfying the 80-day provision.
See Staff Legal BuIJetin No. 14B (September 15,2004) (indicating that the "most common basis
for the company's showing good cause is that the proposal was not submitted timely and the
company did not receive the proposal until after the 80-day deadline had passed"); Bank of
America, SEC No-Act. (March 1,2010); Barnes & Noble, Inc., SEC No-Act. (June 3, 2008);
General Electric Co., SEC No-Act. (February 10,2005) (each waiving the 80-day requirement
when the proposal was received by the company after the 80-day submission deadline).
Accordingly, we believe that the Company has "good cause" for its inability to meet the 80-day
deadline and, for the reasons discussed above, we respectfully request that the Staff waive the
80-day requirement with respect to this submission.
In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7,2008)
("SLB 14D"), this letter and its attachments are being emailed to the Staff at
shareholderproposals@sec.gov. Pursuant to Rule 14a-8G) of the Exchange Act, we have
concurrently sent a copy of this correspondence to the Proponent as notice of the Company's
intent to exclude the Proposal from the 2012 Proxy Materials.
Rule 14a-8(k) of the Exchange Act and SLB 14D provide that stockholder proponents are
required to send companies a copy of any correspondence that the proponents elect to submit to
the Securities and Exchange Commission (the "Commission") or the Staff. Accordingly, we are
taking this opportunity to inform the Proponent that if the Proponent elects to submit additional
correspondence to the Commission or the Staff with respect to the Proposal, we hereby request
that the Proponent concurrently furnish the undersigned with a copy of that correspondence on
behalf of the Company pursuant to Rule 14a-8(k) of the Exchange Act and SLB 14D.

I.

BACKGROUND

The Company's 2011 Annual Meeting of Stockholders (the "2011 Annual Meeting") was
held on September 27,2011 and the proxy materials for the 2011 Annual Meeting were mailed
to the Company's stockholders on or about August 5, 2011. As previously disclosed in a Current
Report on Form 8-K, on December 15,2011, the Board of Directors of the Company approved a
change in the Company's fiscal year end from March 31 to December 31. As a result of this
change, on February 21, 2012, the Company announced in a press release (the "Press Release")
for an earnings call (the "Earnings Call"), a copy of which was filed on a Current Report on
LlBC/4286885.6
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Form 8-K, that the Company's 2012 Annual Meeting would be held on May 24, 2012. This date
is more than 30 days from the date of the 2011 Annual Meeting.
The Proponent actively participated on the Earnings Call. The Company therefore
believes the Proponent read the Press Release and accordingly was then well aware of the date of
the 2012 Annual Meeting. Additionally, on March 15,2012, the Company filed its Annual
Report on Form 10-K which explicitly stated that the Company intended to file a proxy
statement within 120 days of the Company's new fiscal year end. Despite the Proponent having
received extensive notice of the 2012 Annual Meeting, the Proponent submitted the Proposal to
the Company only eight (8) days prior to the Company's filing and mailing of the 2012 Proxy
Materials.

II.

ANALYSIS

The Company believes that it may exclude the Proposal from the 2012 Proxy Materials
because the Proposal was not submitted in a timely manner. Rule 14a-8(e)(2) of the Exchange
Act provides that if a company's annual meeting of stockholders "has been changed by more
than 30 days from the date of the previous year's meeting, then the deadline [for submission of
stockholder proposalsJis a reasonable time before the company begins to print and mail its proxy
materials." As described above in Section I of this letter, the Company's 2012 Annual Meeting
will be held more than 30 days from the date of the previous year's meeting. Although Rule
14a-8(e)(2) does not define what constitutes a "reasonable time," it is noteworthy that Rule
14a-8(e )(2) requires that a proposal to be presented at an annual meeting held within 30 days
from the date of the previous year's meeting be received by the registrant a minimum of 120
days in advance of the anniversary of mailing of proxy materials for the previous year's meeting.
In determining whether a proposal is made within a reasonable time, the fundamental
consideration is whether the time of submission of the proposal affords the registran~ reasonable
time to consider the proposal without causing a significant delay in the distribution of proxy
materials to its shareholders. See Greyhound Lines, Inc., SEC No-Act. (Jan. 8, 1999); Jefferson
Pilot Corp., SEC No-Act. (Jan. 31, 2006). The Company does not believe that it has received the
Proposal within a "reasonable time." The Company intends to file, print and commence mailing
its 2012 Proxy Materials on April 11,2012. A stockholder proposal received on the eve of the
mailing of the 2012 Proxy Materials should not be considered received in a "reasonable time"
given that the 2012 Proxy Materials are nearly in final form and inclusion of the Proposal in the
2012 Proxy Materials will result in a significant delay in the Company's filing and mailing ofthe
2012 Proxy Materials.
The Proponent had ample notice regarding the date of the Company's 2012 Annual
Meeting. The Proponent actively participated on the Earnings Call that was convened to discuss
the Press Release which announced the date of the 2012 Annual Meeting. Nonetheless, the
Proponent submitted the Proposal a mere eight (8) days prior to the Company's distribution of
LIBC/4286885.6
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the 2012 Proxy Materials. This does not provide the Company with adequate time to review and
consider the Proposal without causing an excessive delay in the distribution of the 2012 Proxy
Materials to the Company's stockholders: See Jefferson-Pilot Corp., SEC No-Act. (Jan. 31,
2006).
Given the Proponent's tardiness in SUbmitting the Proposal until the Company was in the
final stages of preparing to commence its proxy solicitation, the Company does not have a
reasonable amount of time to consider the Proposal without causing a significant delay in
printing and mailing the 2012 Proxy Materials. Under these circumstances, the Proposal cannot
be considered to have been submitted within a "reasonable time" in advance of the solicitation of
proxies in connection with the 2012 Annual Meeting and, therefore, the Proposal should be
excluded from the 2012 Proxy Materials.

III.

CONCLUSION

For the foregoing reasons, the Company respectfully requests that the Staff confirm, at its
earliest convenience, that it will not recommend any enforcement action if the Company
excludes the Proposal from the 2012 Proxy Materials in reliance on Rule 14a-8(e)(2) of the
Exchange Act. If you have any questions, or if the Staff is unable to concur with the Company's
conclusions without additional information or discussions, the Company respectfully requests the
opportunity to confer with members of the Staff prior to the issuance of any written response to
this letter. Please do not hesitate to contact the undersigned at (617) 570-1971. Please transmit
the response letter via facsimile to the Company at (781) 250-0115, with a copy to the
undersigned at (617) 523-1231, and a hard copy to the Proponent
at
***FISMA
& OMB Memorandum M-07-16***
***FISMA & OMB Memorandum M-07-16***

Respectfully submitted,

~ ~ ~.t-..Arthur R. McGivern, Esq.
cc:

Ronald L. Chez
Barry L. Fischer, counsel to Ronald L. Chez, Thompson Coburn LLP
Walter C. Herlihy, President and Chief Executive Officer, Rep/igen Corporation
Karen A. Dawes, Chairperson of the Board of Directors, Repligen Corporation
Joseph L. Johnson III, Esq., Goodwin Procter LLP
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Exhibit A
The Proposal

Mr. Ronald L. Chez
***FISMA & OMB Memorandum M-07-16***

April 2. 2012
VIA fACSIMltE [(7811250-0115] and OYERNIGHT COUBIER
Rcpligen Corporation
Attention: Co-Chairpersons of the Soard of Directors

41 Seyon Street

.

Building Ill, Suite 100
Waltham, MA 02453

Ladies and Gentlemen:
Pursuant to Rule 14a-8 of the rules promulgated under the Securities and Exchange
Act·of 1934. CIS amended. please find. as AIloex A to this letter, a shareholder
proposal for inclusIon In the 201Z Proxy StatemenfofRep1igen Corporation.
Pursuant to Rule 14a~a(b), please be informed that, consistentwfth Amendment No.
9 to my Schedule 13D regarding Repligen,l, and/or Individual Retirement Accounts
for my benefit currently own 2.815.631 sha res of Rep ligen. which shares represent
greater than $2,000 or 1 % of Repligen's securitIes entitled to be voted on the

proposal. Pursuant to Rule 14a-8(li), please find attached copies of Amendments 2
through 9, inclusive, of Schedule 130 filed on my behnlf confirming my ownerShip of
such shares during such one year eligibility period.

Further, I state that l have held the l'equlrednurrtber of securities continuously for
at least one year as of the date of this letter (the time I am submitting this
shareholder proposal) and I rntend to continue to hold such securities through the
date of the m~eting.
To the extent that you or any other party wishes to contact me regarding this
propOsal, please contact my attorney, Bany Fischer, at
BPlscher@thrunp::oQCQbum.conj or via faCSimile af (312) 782-1998.

Annex A

Proposal Number _
Lowered Voting Threshold to C.II) Special Meetings ofSh:u-choldcrs

RESOLV ED, thallhe first st:nlcllcc of Article I, Section 3 of the Amended anti Restated By
Laws of Repligcn Corporation be amended aod restated to read as follows:
"Special meetings of the stockholders may be called at any time by the President,
the Chairman or the Board of Directors; and shall be called by the Secretary or
any officer upon the writlen request of one or more stockholders holding, in the
aggregate, alleast 20% of the ouL'itanding shares of stock of the corporation
entitled to vole at such meeting."
The purpose of this proposal is to lower the threshold necessary for calling a special
meeting of shareholders to the holders 0[20% of voting shares. Currently, no single
shareholder holds more than 13.9% of the company's voting stock.
At present, calling a special stockholder meeting requires the consent of the holders of
over 5()i1/o of RepJigen's voting stock. Meanwhile, the Board of Directors, whose non~
executive directors (according to RepJigen's 201 I Proxy Statement) hold less than 3.5%
of the company's outstanding stock (excluding options). can call a special stockholder
meeting at any time.
Special meetings allow for increased shareholder involvement in important matters,
including electing new directors. Shareholder participation in Repligen's affairs is also
important as the company transitions from a drug development company to an operating
company, including potential issues such as executive compensation criteria,
stockholder ownership of Board members and officers, assuring that the composition of
the Board is consistent with an operating company and other issues.
Without the ability for shareholders to call special meetings, directors and management
can become insulated. Repligen's shareholders want to enhance the alignment of the
Board's and management's interests with those ofits shareholders, all in the interest of
Repligen's perfonnance and shareholder value. Approving this proposal will send a
clear message to Repligen's directors that they must be accountable and responsive to
Repligen's shareholders.
Many public companies have reduced their special meetings requirement from a
majority requirement. Pfizer, AT&T Inc., PepsiCo, Inc., Caterpillar Inc., Honeywell
International and other companies require only the holders of20% or less of its stock to
call a special meeting. This proposal topic won more than 60% support at
Caremark, Sprint Nextel, Safeway, Motorola and R.R. Donnelley.

cvS

Please vote yes on this proposal to help improve Repligen's corporate governance,
director and officer accountability and financial performance that Repligen's
shareholders deserve.
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