UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561
DIVISION OF
CORPORATION FINANCE

March 30, 2012

John Chevedden
*** FISMA & OMS Memorandum M-07-16 ***

Re:

Bank of America Corporation
Incoming letter dated March 8, 2012

Dear Mr. Chevedden:
This is in response to your letters dated March 8, 2012 and March 9, 2012 concerning
the shareholder proposal submitted to Bank of America by Kenneth Steiner. We also have
received a letter from Bank of America dated March 9, 2012. On March 7, 2012, we issued
our response expressing our informal view that Bank of America could exclude the proposal
from its proxy materials for its upcoming annual meeting. You have asked us to reconsider
our position. After reviewing the information contained in your letters, we find no basis to
reconsider our position.
Copies of all of the correspondence on which this response is based will be made
available on our website at http://www.sec.gov/divisions/corpfinlcf-noactionIl4a-8.shtm!.
F or your reference, a brief discussion ofthe Division's informal procedures regarding
shareholder proposals is also available at the same website address.
Sincerely,
Jonathan A. Ingram
Deputy Chief Counsel

cc:

Ronald O. Mueller
Gibson, Dunn & Crutcher LLP
shareholderproposals@gibsondunn.com

JOHN CHEVEDDEN

-. FISMA & OMB Memorandum M-07-16 ' 

_~=_======..,;;,";,;;'..
E;!;!S;J'\II.
Qjl.¢' &

OMB Memorandum

~16

March 9, 2012
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 4 Rule 14a-8 Proposal
Bank of America Corporation (BAC)
Proxy Access
Kenneth Steiner
Ladies and Gentlemen:
This further responds to the January 9, 2012 company request to avoid this rule 14a-8 proposal
and addresses Bank ofAmerica Corporation (March 7, 2012).
The company March 9, 2012 letter in fact admits that the company notified the proponent party
one-day late - IS-days after it received the rule 14a-8 proposal.
To the contrary rule 14a-8 requires notice within 14-days:

Question 6: What if I fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section?
The company may exclude your proposal, but only after it has notified you of. the
problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any
procedural or eligibility deficiencies, as well as of the time frame for your response .
. Your response must be postmarked, or transmitted electronically, no later than 14 days
from the date you received the company's notification. A company need not provide you
such notice of a deficiency if the deficiency cannot be remedied, such as if you fail to
submit a proposal by the company's properly determined deadline. If the company
intends to exclude the proposal, it will later have to make a submission under Rule 14a
8 and provide you with a copy under Question 10 below, Rule 14a-80).
(emphasis added)
The company admits that it received the proposal on November 30, 2011. And the company
provided evidence that its letter on the one-topic issue was delivered on December 15,2011.

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted
upon in the 2012 proxy.

***

Sincerely,

~~~~~.P~;(~~~---

~
cc:
Kenneth Steiner

Craig Beazer <craig. beazer@bankofamerica.com>

Rule 14a-8 - - Proposals of Sec urity Holders

3/ 9 / 126044 PM

2. The deadline is calculated in the following manner If the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive
offices not less than 120 calendar days before the date of the company's proxy statement
released to shareholders in connection with the previous year's annual meeting. However, if
the company did not hold an annual meeting the previous year, or if the date of this year's
annual meeting has been changed by more than 30 days from the date of the previous year's
meeting, then the deadline is a reasonable time before the company begins to print and send
its proxy materials.
3. If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to
print and send its proxy materials.
f. Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section?
The company may exclude your proposal, but only after it has notified you of the problem, and
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the time frame for your respo~~our response must be postmarked , or transmitted
electronicaily, no later tlian 14 days from the date you received the company's notification. A
company need not provide you such notice of a deficiency if the deficiency cannot be remedied,
such as if you fail to submit a proposal by the company's properly determined deadline. If the
company intends to exclude the proposal, it will later have to make a submission under Rule
14a-8 and provide you with a copy under Question 10 below, Rule 14a-8(j).

2. If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals
from its proxy materials for any meeting held in the following two calendar years.
g. Question 7: Who has the burden of persuading the Commission or Its staff that my proposal can be
excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled
to exclude a proposal.
h. Question 8: Must I appear personally at the shareholders' meeting to present the proposal?
1. Either you, or your representative who is qualified under state law to present the proposal on
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting
yourself or send a qualified representative to the meeting in your place, you should make sure
that you, or your representative, follow the proper st ate law procedures for attending the
meeting and/or presenting your proposal.
2. I f the company holds it shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you
may appear through electronic media rather than traveling to the meeting to appear in person.

http:/ /taft.law.uc.edu/CCl!34ActRls/rule14a-S.html

Page 3 of S

Gibson. Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
Tel 202.955.8500
www.gibsondunn.com

Ronald O. Mueller
Direct: +1 202.955.8671

Fax: +1 202.530.9569
RMueller@gibsondunn.com
Client 04081-00144

March 9, 2012

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re:

Bank ofAmerica Corporation
Stockholder Proposal ofKenneth Steiner
Securities Exchange Act of1934-Rule 14a-8

Ladies and Gentlemen:
On March 7, 2012, the staff of the Division of Corporation Finance (the "Staff") issued a
letter advising our client, Bank ofAmerica Corporation (the "Company"), that the Staff
would not recommend enforcement action against our client if, in reliance on Rule 14a-8(c),
the Company omitted from its proxy statement and form of proxy for its 2012 Annual
Meeting of Stockholders (collectively, the "2012 Proxy Materials") a stockholder proposal
(the "Proposal") and statements in support thereof received from Kenneth Steiner, who
named John Chevedden as his designated representative (the "Proponent"). The supporting
statements describe the Proposal as a "standard 'proxy access'" proposal.
On March 8, 2012, the Proponent submitted a letter to the Staff, in which he alleges that the
Company "failed to express its view on the rule 14a-8 proposal one-topic issue within the
mandated 14 days after the proposal was submitted."
As is clear from Exhibits A and B of the initial no-action request dated January 9, 2012, and
as stated by the Proponent, the Company received the Proposal on November 30,2011.
Thus, the deadline for sending a deficiency notice to the Proponent was December 14, 2011.
The Company's deficiency notice to Mr. Chevedden was timely. As indicated in Exhibit A,
which is the FedEx delivery confirmation of the deficiency notice, the deficiency notice was
shipped via FedEx on the December 14,2011 deadline. I Accordingly, we continue to

1

As referenced in the Proponent's March 8, 2012 letter, the Company, as a courtesy,
emailed an additional copy of the deficiency notice to Mr. Chevedden on
Brussels' Century City· Dallas' Denver' Dubai • Hong Kong· London· Los Angeles' Munich' New York
Orange County· Palo Alto' Paris' San Francisco' Sao Paulo' Singapore· Washington, D.C.

Office ofChiefCounsel
Division of Corporation Finance
March 9, 2012
Page 2
believe that the Proposal may be properly excluded from the Company's 2012 Proxy
Materials pursuant to Rule 14a-8(c).
We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter
should be sent to shareholderproposals@gibsondunn.com. If we can be ofany further
assistance in this matter, please do not hesitate to call me at (202) 955-8671 or
Craig T. Beazer, the Company's Deputy General Counsel, at (646) 855-0892.
Sincerely,

Ronald O. Mueller

Enclosure
cc:

Craig T. Beazer, Bank of America Corporation
Kenneth Steiner
John Chevedden

101250844.4

December 15,2011, and indicated that the hard copy, which had been sent the previous
day, would be "delivered to [Mr. Chevedden] today."

JOHN CHEV EDDEN

*** FISMA & OMS Memorandum M-07-16 ***
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March 8, 2012
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 3 Rule 14a-8 Proposal
Bank of America Corporation (BAC)
Proxy Access

Kenneth Steiner
Ladies and Gentlemen:
This further responds to the January 9,2012 company request to avoid this rule 14a-8 proposal
and addresses Bank ofAmerica Corporation (March 7, 2012).
The company failed to express its view on the rule 14a-8 proposal one-topic issue within the
mandated 14 days after the proposal was submitted.
The rule 14a-8 proposal was dated November 30, 2011 and was submitted by email on November
30,2011. And the company letter concerning one-topic was dated December 14, 2011-the very
last day allowed - but the company appears to have knowingly submitted no evidence of email
delivery whatsoever which would have been required to be dated December 14,2011.
Instead the company untimely emailed the one-topic issue letter a day late on December 15,
2011:

------ Forwarded Message
From: "Beazer, Craig - Legal" <craig.beazer@bankofamerica.com>
Date: Thu, 15 Dec 201118:22:09 +0000
To:'** FISMA & OMS Memorandum M-07-16 ***

Conversation: Rule 14a-8 Proposal (BAC)
Subject: Rule 14a-8 Proposal (BAC)
Mr. Chevedden,
Attached please find a deficiency letter relating to the proposal from Mr. Kenneth
Steiner. A hardcopy of this letter will be delivered to you today_ Please let me know if
you have any questions.
Kind regards,
Craig Beazer

Craig T. Beazer
Deputy General Counsel
Disclosure Counsel
Bank of America
50 Rockefeller Plaza
New York, NY 10020
T: 646-855-0892
M: 646-265-1098
F: 646-855-5943
Bank of America: Proprietary
CONFIDENTIALITY NOTICE:
This trensmittal is a confidential communication or may otheJWise be privileged. If you are not the intended recipioot, you are hereby notified that you have
received this transmiHal in error and that any review. dissemination. distnbulion Of copying of this transmittal is strictly prohibited. II you have received this
communication in elTOT. plem;e notify this ofl'"lCe, and immediately delete this message and all tls attachments. if any.

This message w/atlachments (message) is intended solely for the use of the intended'
recipient{s) and may contain information that is privileged, confidential or proprietary. If
you are not an intended recipient, please notify the sender, and then please delete and
destroy aI/ copies and attachments, and be advised that any review or dissemination of,
or the taking of any action in reliance on, the information contained in or attached to this
message is prohibited.
Unless specifically indicated, this message is not an offer to sell or a solicitation of any
investment products or other financial pr~duct or service, an official confirmation of any
transaction, or an official statement of Sender. Subject to applicable law, Sender may
intercept, monitor, review and retain e-communications (EC) traveling through its
networks/systems and may produce any such EC to regulators, law enforcement, in
litigation and as required by law.
The laws of the country of each sender/recipient may impact the handling of EC, and
EC may be archived, supervised and produced in countries other than the country in
which you are located. This message cannot be guaranteed to be secure or free of
errors or viruses.
References to "Sender" are references to any subsidiary of Bank of America
Corporation. Securities and Insurance Products: * Are Not FDIC Insured * Are Not Bank
Guaranteed * May Lose Value * Are Not a Bank Deposit * Are Not a Condition to Any
Banking Service or Activity * Are Not Insured by Any Federal Government Agency.
Attachments that are part of this EC may have additional important disclosures and
disclaimers, which you should read. This message is subject to terms available at the
following link:
http://www.bankofamerica.com/emaildisc/aimer. By messaging with Sender you consent
to the foregoing.

------ End ofForwarded Message

This is to request that the Office of Chief Counsel allow this resolution to stand and be voted
upon in the 2012 proxy.

cc:

FCeIll1eth Steiner
Craig Beazer <craig.beazer@bankofamerica.com>

