
(i UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-4561

DMSION OF
CORPORATION FINACE

March 13, 2012

Amy L. Goodman
Gibson, Dun & Crutcher LLP
shareholderroposals~gibsondun.com

Re: Time Warer Inc.
Incomig letter dated Febru 3, 2012

Dear Ms. Goodman: \

Ths is in response to your letters dated Febru 3, 2012, Febru 6, 3012 and
Februar 13,2012 concerng the shareholder proposa submitted to Time Warer by
Kenneth Steiner. We alo have received letters on the proponent's behalf dated Febru
5,2012, Februar 6, 2012, Febr 12,2012, Febru 13,2012 and Febru 28, 2012.
Copies of all of the correspondence on which th response is basd will be mae
available on .our website at htt://w'.sec.iiov/divisions/coIpficf-noactonl14a-S.shtm.
For your reference, a bnef discussion of the Division's inormal procedures regardig
shareholder proposals is also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counel

Enclosure

cc: John Chevedden
 *** FISMA & OMB Memorandum *** 



March 13, 2012 

Response of the Offce of Chief Counsel 
Division of Corooration Finance 

Re: Time Warer Inc.
 
Incomig leter dated Febru 3, 2012 

The proposal requests tht the board ''uderte such steps as may be necessar to
 

permt wñttn consent by shaeholders entitled to cast the mium number of votes that 
would be necessaI to authonze the action at a meeting at which al shaeholders entitled 
to vote thereon were present and votig (to the fulest extent permtted by law). Ths 
includes wñtten consent regardig issues that our board is not in favor of." 

We are wiable to concur in your view tht Time Warer may exclude the proposal 
under rue 14a-8(i)(2). Accordigly, we do not believe that Time Warer may omit the 
proposal from its proxy matenals in reliance on rue 14a-8(i)(2). 

We are unable to concur in your view that Time Warer may exclude the proposa 
under rue 14a-8(i)(3). We are unable to conclude tht you have demonsted 
objectively that the proposal is matnally false or misleading. In addition, we are unble 
to conclude that the proposal is so inerently vage or indefite that neither the 

shaeholders votig on the proposa, nor the company in implementig the proposal, 
would be able to determne with any reasonable certty what actons or measures the 

proposal requies. Accordigly, we do not believe that Time Warer 
 may omit the 
proposal from its proxy matenals in reliance on rue 14a-8(i)(3). 

Sincerely, 

Mark F. Vilardo 
Special Counel 



DMSION OF CORPORATiON FINANCE 
INORM PROCEDURES .REGARING SHAHOLDER PRQPOSALS
 

The Division of Corporation Finance believes that its responsibility witl respect to
 
matters arising under Rule 14a-8 (17 CFR 240. i 4a-8), as with other maters under the proxy
 
.rUles, is to aid those who must comply With the rule by offering informal advice and suggestions 

. and to determne, initially, whether or not it may be appropriate in a paricular matter to. 
reco.mend enforcement action to the Commission. 
 In connection with a shaeholder 
 proposal 
under Rule 14a-8, 1:e Division's 
 sta considers the inormation &ishedto it.by the Company 
in supPort of its intention to exclude the proposals fro~ the Company's proxy materials, ac¡ well 
as any information fushed by the proponent or.the proponent'srepreseIitative. 

Although Rule i 4a-8(k) does not requie any" comn~cations from shareholders to the 
"cnnmissîon's st, the sta will always consider information concernng alleged violations of
 

the statutes adminiter~ by the Cònussion, including arguent as to whether or not"aCtivities 
proposed to be taen .would be violative 
 of the .statute or- nile inv~lved. The receipt by the staff 
of such inrormation,- however, should not be constred as changig the stas informal 
procedures and proxy review into .a fOflal or adversar procedure.
 

It is importt to note that the stas ånd.Commission's no-action responses to.
 

Rule 14a:8U) submissions reflect only inforial views. The dtterminations-reached in these no-
action letters do not and canot adjÙdicate the ~erits of a .company's position with respei;t to the 
proposa. Only a cour such as a U.S. Distrct Cour.can decide whether a company is obligate
 

to include shareholder.proposals in its proxy materials. Accordingly a discretionar . .
 

determination not to recommend or tae Commission enforcement action, does not preclude a 
proponent, or any shareholder of a.company, from puruing any rights he or she may have against 
the company in cour, should the magement omit the 
 proposal from.the compàny'sproxy
 
materiåi.
 



 
 

  

Febr 28, 2012

Ofce of Chief Counsel
Division of Corporaon Fin
Secuities and Exchae Commission
100 F Steet, NE
Washington, DC 20549

# 5 Rule 14a-8 Proposal
Time Warner Inc. (TWX)
Written Consent
Kenneth Steiner

Laes and Gentlemen:

Thi fuer reponds to th oUtourced Febru 3, 2012 company reuest to avoid ths
estalish rue 14a-8 proposal

In regard to th atthe Febr 27, 2012 maagement opposition stment, th company wil

appaently inst on anuning its no acon reque argunts (hghghted) to al sheholders
even if it does not obtan no acton relief. Thus the compan is anomicing in advace th it wil
not respect th position of the Sta if it fais to obt no acton rçlief.

This is to reques th the Offce of Chief Counel alow ths resoluton to stad and be vote
upon in the 2012 proxy.

Sinerely,

g K _.J/
ohn Chevedden

cc:
Keneth Steinr

Julie Kim 4ule.Ki~imewamer.coDP

*** FISMA & OMB Memorandum *** 



TiineWarner

Febn 27, 2012

VI OVERNGHT DELIVRY

 
 

 

Re: Stokhlder Proposal Submitt on December 9, 2011

Dea Mr. Cheeden:

As reuied by Rule 14a-8 ofReguIon 14A promulgated by th SectÍes an

Exche Commssion on be ofïime Warer In. (the "Companyn), atthed is a copy of
the Statemen in Oposition (the "Stament') th the Compa inds to inlud in its 2012
Proxy Statement in connon with the stockhlder prposa submitt by you on behaf of

Ken Steer regarg stckhlder acon by wrttn consnt (th "Propos"). Also atthed
is a coy of the Proposal for your refece. Pleae note th the Company rem open to
discusion reardig th Proposal.

Should you wish to conta me regardig the Compay's Staement or the Proosal,
plea fel fr to cal me at (212) 484-8142.

Sinrely,~~
(/Jule Ki .

Atthment

cc: K. Steer
 

 

TIme Warner Inc. · One TIme Warner Center · New York. NY 10019.8016
T 212.484.8000. ww.timewarner.com

~.~

*** FISMA & OMB Memorandum *** 

*** FISMA & OMB Memorandum *** 



Tile Warner Ine.'s Statement il Opposition to the Stockholder Proposal reding 
Stockholder Action by Writtn Consent 

COMPAN RECOMMNDATION: 

Th Boar of 
 Dirs remmends a vote AGAIST th proposal for the followig
rens: 

(i) Without prope proceal prtecons, stockholder acon by wrtt consent (as
 
decrbed in th prposa) ca depe stokholders of inormtion, a voice, an a 
vote on th maer approved in th wrtt const and ca lead to abuive praces;
 

(ii) Stockholder meetings are a bettr metod to prnt importt mattrs for
 
consideron by stocolde, and holders of 15% of 
 the Compy's outsta
 
Common Stock aly have the righ to requet a speial meeg of stockholders; 

(il) If implement in th maer proposed the proposa would cause the Company to
 
violae Delaware law; and 

(iv) The Company's exstg corpore goveice practice aly provide
 
with meagf access to the Boar and signcan rights and 

protecons. 
stckholder 

Bm without procma protetion, stockolder acon by wrttn consent ca exclude
mirity stckholde frm havi an opportty to voice thei views and vote on an action or 
even reeivi inoration regardig the mar apprved by wrtten consent. The proposa
 

prvide no proced proteio~ such as a reuient to provide al stockholders a
the prsed action and the reasns for th prposed acon. Ths mea th fordeption of 

the Common Stock could tae a 
signcat acton, suc as agee to sell th Company, without providig prior notice to al 
exle, a group of stockholde reestig a majonty of 


stckholde or any opporty to discuss, raise objecons to, or vote on th propose action. 
Ths could ret in stockholder reeivig less vaue th they might otherwse receive becaue
 

th Boa and magement might not hae an opport to asses a propose action or seek 
higher-value alterntives to the acon prted in the stockholder consnt. 

In adtion, the propos does not provide for approprite prcedur protections to prevent
 

or lit the potetial for abuse of ths metod for stckholde action. For exale, auorizig 
acon by wrtt coent as suggesd by th proponet would make it possible for a grup of 
stocklder to aculte a short-term votg position by boWi sha frm stkholders 
and then tag action without those stockholders knowig tht their voting rights wer being 
us to tae suh acon. Stocklders who have loaned thir stock ar better able to tae acon 
to protet their votig rights at a meet th if an acon is permtt by wrtten consen 
without appopriate proced saeguds. A grup of stockholders could also use a consent 
solicitaon to reove and relace diors and effectvely asume contrl without having to pay
 



a control premium to stokholder. Morever, if multiple groups of stockholders are able to 
solicit wrttn consents at any tie and as oftn as they ~ the solicition of 
 wrtten consents
 

could create a considerable amount of confion and disron among the Copany's
stkholde. 

Secnd. the Bod believes th a more open, trpat, and democratc way for
 

stockhlder to exercise thei ngh rega importt issus is thugh stkhlde mee~ 
so tht all stockhlder have the abity to voice their concer, th issue ca be fuy discsed 
and all stockhlders ca vote .on the issu. Stockholde ca submit proposals for presenttion 
at stckholde 
 mees. In addition, uner the Company's By~iaws, holders of 15% of the 
outng Comon Stock (a thesold apved by the Company's stckholde though a 
vote at the an mee of stockholders in 2010) may reuest that a specal meeg of 
stkholder be held. Unlike stokholder acons taen by wrtten consent, stkhlde meetigs 
give all stockholders an opportty to le about th matter to be act on in advance, express
their view or concern prior to or at the meeg, an solicit vote for or agai the mater. 

The Board believes tht th stoclder' existi rights to rees a specal meeg and to
 

an megf. Th proonen is incorrtprese mars at stockhlder meegs ar efecive 


when he clas that a provision in the. Company's By~laws encoures stockholder to reoke a 
reque for a spial meeg - th provision actuly gives a stockholder who reque a specal
 

meeg the righ to reoke th reuest in the stockholder's sole discreton. The proponent 'also 
sugges th maement ha 
 the discetion to cacel a stockholder-intiatd specal meetg, 
which is siply not couec Th Boar may cal a stckholder-inti sp meeti only
 

~ift1 stockholder reue the speci mee ha reke th reue
 

:I if impleient in the in proposed, th prposal woul caus the Compay to
 
viola Delaware law. The propOsal reque the righ for stckholders to ac by wrtt consent
 

"rega issus tht ou boar is not in favor of." Hower, under the Gene Corporaton
 

Law of 
 Delawae, the Boa is reuid to apprve cert coiporate actions before submi 
the proposed acons to a vote by th stcklders (e.g., an amenent to the Company's
Reed Cecate ofIniporaon). Thus, th proosa's lange imperibly ca for
stckhlders to be able to unateraly auorize th tag of ce actions tht, un Delawae 

~' mus fi be apved by the Boad.
 

In adtion to the exent th prosal inte to require the Boad to aprove ce 
corprate acons th th Board "is not in favor of' so th stockholder can act on su acûons 
by wr consent, implement-on of the proposal would violate Delawa law by ingig on 
the Board's aùthority and its obligation uner Delaware law to maoage th Company's busess 
an afairs and ca the diecrs to breach their fiducar dutes. 

Four the Company believes th it stckhlders aleay have signficat acs to the
 

Board an rights an protens th reuc th need to be able to act by wrttn consent For


exale: 

. As stte above, holders of 15% of th outtadi Common Stock ma reuest a
 
special meeg of stockholders. 



. Stocklders ma submt prposal for presentaon at an anua meet (inludg
nomons of dictr candidate). 

. Stockholder may communca dictly with any director (includg the Lead 
Inependent Dirctor)J any Board commtte or the fu Board. 

· Stockholder elec 
 direcors anualy by majority vote in uncontest dirtor 
. electionsJ an any incumben diecor who doe not receive a majority of the votes 
cas for hi or her elecon is reui to offer to resig from the Boad.
 

. Th Boar consist of a signcat majority of indepedent diectors (i.e., all of 
 thdiors exct the CompanyJs CEO). . 
The Boa ha been reponsive to stockhlde concern, whether expressed though 

proposals or in dions bet stockholder reesentaves and th Compay. For exale, 
in the pa two year, followig discusions with stockholders, th Company (i) implemente 
chanes so th holder reenti at leas 15% of th Company's outtag common stock
 
can reqest a speci mee (n) removed all provision in its Re Cercate of 
Incorption an By-laws th prvided for stokholde acon by more th a siple majority 
vote oter th wh Delaware corporation law requi a dierent vote st; an (il)
 

~proved holdg.on an an basis stockholdr adviry vote on excutve compen~on 

For the 
 rens std above, th Boar believes th th proal, in the form pred, is 
not in the be intests of the Company 
 or its stockholder an.if implemented in the manner 
proposed would cae the Compy to viola Delawa law. Threore, the Boa remmends 
a vote AGAIST th proposal. 

http:holdg.on


 
 

  

Ft?br 13, 2012

Ofce of Chef Counsel
Dlvison of Corporaon Fina
Sëcties and Exchange Commssion.
100 F Street, NE
Washn, DC 20549

## if Rule 14a-8 Proposal
Tune Wamer Inc. (T)
Wrien Consent
Kenneth Steiner

Ladies an Getlemen:

Th fuer respond to th outsurd Febru 3, 2012 company reuest to avoid ths
estblied rue 14a-8 proposal

Footnte 4, pae 3 in the Febru 2, 2012 outsde opinon does no suport th text ascia
wj it in reard to "approval of th bo " Footnote 4 cites 8 DeL C. § 242()(1) whch stes,"

I.fthe corporation ha capita stock its boar of dirs sh ad a reslutin settg for the
amendment proposed dela its advisaty."

Advsabilty mea wisdom or desilty.

Tne compa eroneousy clai that advibilty mea approval.

Wisdom or desirabili ca be expss posively or negatively.

Tls is to reuest th the Offce of Ciiief Counel alow th resolution to std and be voted

upon in the 2012 proxy.

S¥tceely, /1/. . .

~'l /-~ __
~hn Chevedden .

cç:
Keeth Steiner

Julie Ki 4ulie.Ki(gewarer.cont

*** FISMA & OMB Memorandum *** 



F GIBSO;NDUNN Gibson, Dunn & Crutcher LLl 

1050 Connecticut Avenue. N.W.
 

Washington, O.c:.2003ti5306 
Tel 202Jj55.8500 
ww,gib~!lduml.c()!T 

Am L Gi~
Dire+1 20~;B6 
Fax: +1 202.53.96 
AGo~ibdunn.com 

Febru 13,2012
 Client .92415-1 

VIAE~MAIL 

Offce of Chief Counel 
Division of Corporation Fince 
Secunties and Exchange Commission 
1 OOF Street, NE
 
waShigton, DC 20549
 

Re: Time Warer Inc.
 

Stockhlder Proposal of Kenneth Steiner (John Chevedden)
 

Exchange Act of 1934-Rule 14a-8 

Lades and Gentlemen:
 

On Febru 3, 2012, we submitted a iett (the "No-Action Request) on behal of our 
the Division of Corprationclient, Time Warer Inc. (the "Company"), notig the st of 


the Secunties and Exchage Commssion that the Company intendsFinance (the "Sta') of 


to omit from its proxy statement and form of proxy for its 2012 Anua Meetig of 
Stockholders a stockholder prposa (the "Proposal") and stements in support thereof
 

Kenneth Steiner (the "Proponent'). Thereceived frm Jòhn Chevedden on beha of 


Proposa relates to "pert(tig) wótten consent by shaeholders."
 

On Febru 5, 2012, the Proponent submitted to the Sta a lettr sttig that the Company 
did not include "al communcaon between the company and the shaholder par." On 
Februar 6, 2012, we submitted a letter to the Staf staing tht the only communcation not 
included in the No-Action Request wa a Febru 2, 2012 email from Mr. Chevedden to 
. Paul Washigton sttig Mr. Chevedden's belief tht he "just had a converstion" with Mr. 
Wasgton. We noted tht as Mr. Washigton and Mr. Chevedden had no conversations 
about the Proposal, we did not include the emai in the No-Action Request. 

On Febru 6,2012, the Proponent submittd another letter to the Sta statig th Mr. 
,intended to mean that Mr. Chevedden believed he 

had a conversation on Janua 27,2012 with "Sus Waxenberg, Asistt Secetar" at the 
Chevedden's Febru 2,2012 emai was 


Company. As noted in Mr. Washington's Febru 7, 2012 emal to Mr. Chevedden 
(attched hereto as Exhbit A), Ms. Waxenberg is not employed by the Company, bltt rather 
is employed by Time Water Cable Inc., a public company tht ìs not afliated with the 
Company. Time Warer Cale Inc. was legally and stctaly separated from the 

Time Warer.Company in Marh 2009, when tIe Company disposed of all its shåts of 


Cable Inc. stock ina spin-'offto the Company's stockholders. 

Brussels. Century City. Dallas. Denver' Dubai . Hong Kong' London' Los Angeles. Munich. New York 
Orange County. Palo Alto' Paris - San Francisco. Silo Pàulo . Singapore -Washington, D.G,, 

http:AGo~ibdunn.com
http:202.53.96


ni. B. SO.N T'UN.. . .N. 
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EXlIT A .
 



From: Washington, Paul (1)

sent: Tuesay, Februry 07, 2012 12:04 PM

To:  

Cc: Kim, Julíe.
Subjec: RE: Rule i 48-8 Propol (1)

Dear Mr. Chevedden:

In light of your rent corrspondence with the SEC, pfease be aware that Susan Waxenberg works for Time Warner
Cable Inc., not Time Warner Inc. Time Warner Cable Inc. has been unaffliated with Time Warner'lnc. since March 2009.

Sincerely i

Paul Washington . .
Senior Vic President, Deputy Generaf Counsel & Corporate Secretary

Time Warner Inc.

From  
Sent: Thursay, Feuary 02, 2012 12:37 PM

To: Washingn, Paul (I
SUbject: Rule 14a- Propol (1)

Dea Mr. Washion, I believe I just had a conversation - uness it was an impersonator.John Chevedden .
Ths message is the propert of Time Warer Inc. and is intended only for the use of the
addree(s) and may be legally privileged and/or confdential. If the reader of ths message
is not the intended reipient, or the employee or aget responsible to deliver it to the intended
recipient, he or she is hereby notified that any dissemination, distrbution, printig, forwarding,
or any method of copyig of this informtion, and/or the taing of any acton in reliance on
the inormation herin is stctly prohibited except by the onginal recipient or those to whom

.he or she intentionaly distbutes this message. If you have received ths communcation in
eror, please immedately notify the sender, and delete the ongina meságe and any copies ..
frm your compute or storage system. Th you.

*** FISMA & OMB Memorandum *** 

*** FISMA & OMB Memorandum *** 



 
 

  

Feb 12, 2012

Offce of Chef Counl
Diviion of Corporation Fince
Seces and Exche Commssion
100 F Stree NE
Wasgtn, DC 20549

## 3 Rule 14a-8 Proposal
Tie Warner Ine. (TW
Written Consent
Kenneth Steiner

Ladies and Geemen:

This fu reponds to th outsurd Febru 3lt 2012 company reques to avoid th
éstablished Ile i 4a-8 proposa

The Rayteo Coany 2011 anua meetig proxy sad tht adptig wren cons would
give "a naw majority of shalder" the abil to "rve and replac dirs." Th is
one exale of "isses tht our bod is not in favor of'th is addr in the 2012 me 14.8
proposas submitt to Rayton and Tim Warer. Raeon an Time Warer ar incorated
in the sae stelt Delawa.

Thus the 2011 Raytn an meeting proxy rebuts the 2012 compay cla regadig st
law on pae 2 to pae 7 and the deenden tagati compan clai on page 7 an 8.

Ths is to reque th the Ofce of Chef Counsl allow ths reslution to stad an be vote
upon in the 2012 pro~.

Sinceelylt .. ~~,,~ -
¿!l: chevedden

cc:
Kenneth Steiner

Jule Ki ..ule.K~ewer.com.

*** FISMA & OMB Memorandum *** 
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"able of Contents 

SBOLDERPROPOAl
We have benoted thatce shhold inted to prntpropal for coideon at the 2011 AnuaMe We conti to

ii ci ¡ovemce paarly shld coce, a pror. Ma re ope to eng in diogu with reto
.baolder co and to sbar ou viieg our govece geery. We enco an shbQldwi to me wi
naen to co the Ofce of the Corra Se.

An shaolde Who in to prea pros attho.2012 Anu8 Memu deliver tho ~ in th in sp beow,
:0 the Corpor Se, Ra Co, 870 Wi Stree Wa1~ Ma 0251. no lath

· Decbe 30.201 i, if th pr is Sutt for inlusion in ou prox maal for the 2012 An Meng pDl to Ru
14a-8 uner the Sees Bxcha Ac of 1934; or

· Bet Ja 26 2012 and Febr 25, 2012, iftbe prpo is sutt in ac wi our By-La, in whih ca we arno reui to includ the pr in ou prox mas. .
An suc pr described ab mu be ad and deliver to th Co Se at the ad sped abe eier by U.s.
mail or a deler ser or by fae (FAX trison to FAX No. 781-5223332.

SBAOLDERPROPOAL
(Item No. 5 on the pro card

Ra T. C1 on be of th Ra T. Ched an Vet G. Cbed Re Tiu 051401, 596  
 se th adn of th foll relution an ha :fhec the followg
 prpo

~iilde Ac by Wri Co
RBOLVB. Shldc he reue th ou bo of dini1l su.cutops as ma bone to pe wr co

by shholde 0D to ca th nmum nube of vot th wold be ne to au th acn at a me at whi al
. shaolde eièd to vote th wer pr and votg (to the ñiest ex pe by law).

This pro topi also won major shaiholde supp at 13 inOJ copa in 2010. Th incl 670o-su at bo Al and
Sprt. Hu ofmajor coes en shld acn by wr cot.

Tak acon by wr COen in lieu of a meeg is a me sblde ca us to mi ÜDor ID ou th no an
me ÇYcle. A st by Ha pr Pa Gope suprl the co th shlde dig goerce fees
incluin recton on shhoer abil to ac by wrtt çQse ar sigo relat to re sholde vaue

We gave gr th 53%-suor to the 2010 shholde prsa on th sae topic. 'T S3o/~W8 achieved alug ou
maen us an aren OD an onalfti as long as th shholde pral 'I Coun ofInon Inesrs ww.ci.or
rec th maagt ad a sholde prpo upon re its fi SO%piU vot SJder pr oft wi blgler
vot on th sed suon.

Plea encoge ou bo to reon postively to th prsa to in imoved co govce and :fal pece
Shalder Acon by Wrtt Coen- Yes on 5. .

The Bord remmends th slllaolders vot AGAIST th propo

Rayteo's nien an th Bo beHeve in s1g co gocm an in prdi shold with mea ac to
the Coy. Th Compay ha ad soim goernce stct claned to enur tht th Compay re fuy trpar an
acble to shholde Apprpr shaolder acc to the Compan is

63

Ittp://ww.sec.gov/Arhlves/edgar/data/10471Z2/000119312511117127/ddef14a.html Page 99 of 110
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'able of Çonlêfg 

:bieved in a DU afwas. Fir sbholc1 ca vo on hnpo ma du the Compay's 8D ~'1 Secd, the evnt
Ja impo ma are beee am mee. the Compa's ch an by-law alow th Ch and 1h Bo to I spal
iee of sharhold to ad su ma 'I in 2010. 1h Copapropo an on afve vot of th 's
bahold imlcm it pros to al a shldr or shholde of2S% of the Co's outg stck to a sp
ieeg. F"ma. ac is fàta tbus an clon for al dirs an m~oriy vot in un e1ec goerce
rovsions help eD1D meagf and cot ac ibr al shlde 01 an eq~ 1rpa bais 1b al provido th
ignca corp acon ar ta whe th is a cle shde cons th suc acon is pr an whe the wbi ba
iducar reonsibil to al shehold eq, ha deed th tb ac is in the be in of*' Comp it shlder.
'hes pron al ar desø to en th 1lCo~ gove its af in an efci an coBt1fve ma. wi lega
nd regury reuimn. F'maly, oudo th co ofform ac th Copa welces dio¡u wi shold on goverce
:i an has seer meo in pla to fàUta it Metds for communca with th Bo ar de"b the Pr
itaen's seeon entled "Coon wi the Boad." Comicaoi are also welco th th ~ Invesr Relaon
vebsit.

The Co ha ca code th prpos in figh of sholde in Hoer, th Bo b . at the gov
neha dise abve ar iupto th.shaholde pr to allow shlde to ac by wr co . s of givig
bahold meaac to di Cò. Th our pro provde an inor mesm fo sh on a num of
!Wels and ca be ha to sb fn. Wri co pr do not nesa pro aU wi 1be sa
nfonntion iød vot righ In coarso to an an spec me pree th ar high ie rx ru wr
:onsen pr ar not as fùy ie in al COJ~ an have mo potial to lea to abusve or ct i. acon for th
ieeft of spia in sr 10 1be deen of ot shJd an efecve ma of a co. Th abty of a na 3
na~ of sblde to ape a sae ofth co orre an rela di thug th wr cc pro, as exles
:o rm in shlde revig les value tb tI to wl th migh otse be en in an orly an fiy tr pr.
:o to cla aæ stes do no surt th pron th pettg shholder acon by wr CO wod incr
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(Ite No. 6 on the proxy card
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JOHN CHEVEDDEN
 

  

Febru 6, 2012

Offce of Chief Counsel

Division of Corporation Finance
Securties and Exchge Commssion
i 00 F Street, NE
Wasgtn, DC 20549

# 2 kule 14a-8 Proposal
Tie Warner Inc. (TW)
Written Consent
Kenneth Steiner

Lades and Gentlemen

Thi fuer responds to the Febr 3, 2012 company req to avoid ths estalihed roe14a-8 proposal. .
Afer misleadly not included al communcaon beee the copay an the sharholder
pa, th compay copounds its erors by a misleang leter on Febru 6, 2012.

The meang of the Febru 2, 2012 em reply to Mr. Pau Washington is:
I believe I just ha a £lengty) converstion (with the company on Janua 27, 2012 - I believe
with Sus Waxen berg, Assistt Secet l.

And Mr. Wasingtn was not even acknwledgig ths lengy Janua 27, 2012 conversation in
his reues for another conversaon. Afer a leny previous conversaon, some companes
might th th proponent par for the earlier conversation.

Ths is to requet tht the Ofce of Chef Counl allow th resolution to std and be voted
upon in the 2012 proxy.

Si, ~~ _ f-l
ohn Chevedden -

00:
Keneth Steiner

Jule Ki -cu1ie.Ki(gewarer.com~

*** FISMA & OMB Memorandum *** 



Gibsn, Dunn & Crutcher UPGIBSON DUNN 
1050 Connecticut Avenue, NiW.
 

Washington, DC 20036-5306 

Tel 202.955.8500 
~;gibsndunn.com . 

Arr L. Goman 
Dire +1 20.955.8653
 

Fax: +1 202.53.96 
AGoiin~lbJ1dunn.co 

Febru 6, 2012 Cliet 92415-1 

VIA E-MA 

Offce of Chief COUDel 
Division of Corpration Fince 
Securties and Exchage Commssion
 
100 F .Street, NE
 
Washigto~ DC 20549
 

Re: Time Warnr Iric. 
Stockhlder Proposal of Kennth Steiner (John Cheeddn) 
Exchage Act of 1934-Rule 14a-8 

Lades and Gentlemen:
 

. On Februar 3, 2012, we submitted a letter (the "No-Action 
 Request") on behal of our 
client, Time Warer Inc. (the "Company"), noti the st of 
 the Division of Corporation 
Finance (the "Sta') of the Secunties and Exchange Commsion that the Company intends 
to omit from its proxy stment and form of proxy for its 2012 Anua Meeting of 
Stockholders (collectively~ the ~'2012 Proxy Matrials'') a stckholder proposal (the
 

"Proposa'') and sttements in support thereof received from John Chevedden on behaf 
 of 
Keneth Steiner (the "Proponenf'). The ProposaI relates to "permt(tig) wntten consent by 
shaholder." 

The No-Acton Request indicated our belief tht the Proposa could.be excluded from the 
2012 Proxy Materials purt to Rule 14a-8(i)(2) beuse the Proposa would, if . 
implemented cause the Company to violate stte law and Rule 14a-8(i)(3) because the 
Proposal is both matenally fase and misleadig and impermssibly vage and indefite so 
as to be inerently misleag. 

On Febru 5, 2012, the Proponent submitted to the Staa lettr (the "Response Letter") 
statig tht the Company did not include "al communcation 
 between the company and the 
shaeholder par." The only communcation that was not included in our No-Action 
Request was a Febru 2, 2012 email from Mr. Chevedden to Paul Washigton (attched 
hereto as Exhibit A) stating Mr. Chevedden's belief 
 that he '):uthad a conversation" with 
Mr. WaShigton. As Mr. Washigton and Mr. Cheveçlden had no conversations about the 
Proposal, we did not include the emaL. The Company's interactions with Mr. Chevedden 

Brussels'. Century City. Dallas. Denlir . Dubai . Hohg Kong' london' Los Angeles. Munich. New York 
Orange County. Palo Alto' Paris' San Francisco. São Paulo. Singapore. Washington, D.C.
 

http:could.be
http:AGoiin~lbJ1dunn.co
http:202.53.96
http:gibsndunn.com
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Offce. of Chef Counel 
Division of 
 Corporation Finance 
Febru 6,2012
 
Page 2 

about the Proposal were limted to the còrrespondencethat was included with the No-ActionRequest. i .
 
We would be happy toprovidt you with any additiona inormtion and answer any 
questons that you may have regarding ths subj~çt Corrspondence regarding ths lettr
 
should be sent to shareholderroposals~gibsondun.com. If we 
 can be of any.fuer 
assistace in ths mätter, plea do not hesitateto can 
 me at (202) 955-8653, Róbe K. Kane, 
the Company's Assistat General Comil, at (21i) 4847932 or Jule Y. Ki tle
 

Company~s Senior Counl, at 
 (21t) 484-8142. 

Sincerely, 

¡~ ! ~~/btß 
Amy L. Goodman 

Enclosures 

cc: Robert K. Kae, Time Warer Inc. 
Jule Y. Kim, Time Warer Inc. 
John Chevedden 
Kenneth Steiner 

101231369.3 

.d "." . 
i Because the No-Acton Request did not assert any eligibilty or procedural basis for 

excluding the Proposal from the 2012 Proxy Matenals, Exhbit A of the No-Action 
Request did not include the atthments that accompaned the Company's deficiency 
notice to the Proponent. 

http:shareholderroposals~gibsondun.com
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EXHIT A
 



From:  
Sent: Thursay, Februaiy 02, 2012 12:37 PM

To: Washingtn, Paul (l)

Subjec: Rule 14a-8 Proposal (T

Dear Mr. Washigton, I believe I just had a conversation - uness it was an impersonator.
John Chevedden

,
,

*** FISMA & OMB Memorandum *** 



 
 

  

Febri 5, 2012

Offce of Chief Counl
Division of Corporaon Finance
Seties and Exchae Commssion
100 F Street, NE
Washigtn, DC 20549

# i Rule 14a~8 Proposal
Time Warner Ine. (T
Written Consent
Kenneth Steiner

Lades and Getlemen:

Ths responds to the FeblU 3, 2012 company reque to avoid ths estalished rue 14a~8proposa. .
The compay is off to a por st by misleadigly not included all communcation betwee the

company and the shaholder part. .

Ths is to reque th the Ofce of Chief Counsel alow ths resolution to stad and be voted

upon in the 2012 proxy.

Z /l" .L.-¿:bn~
çe:

kenneth Steiner

lule Ki 4ulíe.Ki~timewarer.co~

*** FISMA & OMB Memorandum *** 



 

 

 
 

 

 

 

 

 

Amy L. Goodman 
Direct: +1 202.955.8653 
Fax: +1 202.530.9677 
AGoodman@gibsondunn.com 

February 3, 2012 Client: 92415-00001 

VIA E-MAIL 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: 	 Time Warner Inc. 
Stockholder Proposal of Kenneth Steiner (John Chevedden) 
Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

This letter is to inform you that our client, Time Warner Inc. (the “Company”), intends to 
omit from its proxy statement and form of proxy for its 2012 Annual Meeting of 
Stockholders (collectively, the “2012 Proxy Materials”) a stockholder proposal (the 
“Proposal”) and statements in support thereof received from John Chevedden on behalf of 
Kenneth Steiner (the “Proponent”).  Pursuant to Rule 14a-8(j), we have concurrently sent 
copies of this correspondence to the Proponent. 

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that 
stockholder proponents are required to send companies a copy of any correspondence that 
the proponents elect to submit to the Commission or the staff of the Division of Corporation 
Finance (the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent 
that if the Proponent elects to submit additional correspondence to the Commission or the 
Staff with respect to this Proposal, a copy of that correspondence should be furnished 
concurrently to the undersigned on behalf of the Company pursuant to Rule 14a-8(k) and 
SLB 14D. 

THE PROPOSAL 

The Proposal states: 

RESOLVED, Shareholders request that our board of directors undertake such 

steps as may be necessary to permit written consent by shareholders entitled 

to cast the minimum number of votes that would be necessary to authorize the 

action at a meeting at which all shareholders entitled to vote thereon were 

present and voting (to the fullest extent permitted by law).  This includes 

written consent regarding issues that our board is not in favor of. 


mailto:AGoodman@gibsondunn.com
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A copy of the Proposal and related correspondence with Mr. Chevedden is attached to 
this letter as Exhibit A. 

BASES FOR EXCLUSION 

We believe that the Proposal may properly be excluded from the 2012 Proxy Materials 
pursuant to: 

•	 Rule 14a-8(i)(2) because the Proposal would, if implemented, cause the Company 
to violate state law; 

•	 Rule 14a-8(i)(3) because the Proposal is materially false and misleading; and 

•	 Rule 14a-8(i)(3) because the Proposal is impermissibly vague and indefinite so as 
to be inherently misleading. 

ANALYSIS 

I. 	 The Proposal May Be Excluded Under Rule 14a-8(i)(2) Because Implementation 
Of The Proposal Would Cause The Company To Violate State Law. 

Rule 14a-8(i)(2) permits a company to exclude a stockholder proposal if implementation of 
the proposal would cause the company to violate any state, federal or foreign law to which 
the company is subject.  The Company is incorporated under Delaware law.  As discussed 
below, we believe that implementation of the Proposal would cause the Company to violate 
Delaware law. In addition, attached to this letter as Exhibit B is an opinion (the “Opinion”) 
from Richards, Layton & Finger, P.A. (“RLF”), the Company’s Delaware counsel, stating 
that, in RLF’s opinion, the Proposal, if implemented, would violate the provisions of the 
General Corporation Law of the State of Delaware (the “General Corporation Law”).  We 
therefore believe the Proposal may be excluded pursuant to Rule 14a-8(i)(2). 

The Proposal’s second sentence states that the requested right for stockholders to act by 
written consent “includes written consent regarding issues that our board is not in favor of.”  
Thus, the Proposal calls for stockholders to be able to unilaterally authorize the taking of 
certain actions that, under Delaware law, must first be approved by the Board. 

Staff precedent supports exclusion of the Proposal.  For example, a proposal in AT&T Inc. 
(avail. Feb. 12, 2010) sought a stockholder right to act by the written consent of a majority of 
shares outstanding.  The proposal did not include a qualifier limiting this vote standard’s 
applicability to those matters for which the standard was permissible under state law, and the 
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company pointed out that state law required, as to some corporate matters, “the vote of 
stockholders representing greater than a majority of the outstanding shares.”  The Staff 
permitted the proposal to be excluded under Rule 14a-8(i)(2).  Similarly, the Proposal’s 
second sentence does not include a qualifier that limits its applicability to those corporate 
matters that do not have a statutory prerequisite of prior board approval. 

Implementation of the Proposal as interpreted above would cause the Company to violate 
Delaware law because Delaware law does not allow stockholders the right to act by written 
consent on all matters that the “board is not in favor of.” 

Section 228(a) of the General Corporation Law addresses stockholder action by written 
consent: 

Unless otherwise provided in the certificate of incorporation, any action 
required by this chapter to be taken at any annual or special meeting of 
stockholders of a corporation, or any action which may be taken at any 
annual or special meeting of such stockholders, may be taken without a 
meeting, without prior notice and without a vote, if a consent or consents in 
writing, setting forth the action so taken, shall be signed by the holders of 
outstanding stock having not less than the minimum number of votes that 
would be necessary to authorize or take such action at a meeting at which all 
shares entitled to vote thereon were present and voted and shall be delivered 
to the corporation by delivery to its registered office in this State, its 
principal place of business or an officer or agent of the corporation having 
custody of the book in which proceedings of meetings of stockholders are 
recorded.  

As allowed under Delaware law, the Company’s certificate of incorporation currently states 
that “any action required or permitted to be taken by the stockholders of the Corporation . . . 
may not be effected by any consent in writing by such stockholders.”  The Proposal’s first 
sentence is effectively a request that the Company amend its certificate of incorporation to 
allow stockholder action by written consent with the standard prescribed in Section 228(a). 

The Proposal’s second sentence asks for the right for stockholders to act by written consent 
“regarding issues that our board is not in favor of.”  As noted above, this sentence is contrary 
to Delaware law because the General Corporation Law requires the board to approve certain 
corporate actions before submitting the actions for stockholder vote.  For example, as noted 
in the Opinion: 
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•	 Section 242(b)(1) of the General Corporation Law states that, with respect to an 
amendment to the certificate of incorporation, the corporation’s “board of 
directors shall adopt a resolution setting forth the amendment proposed [and] 
declaring its advisability.” 

•	 Section 251(b) of the General Corporation Law provides that the board of 
directors “shall adopt a resolution approving an agreement of merger or 
consolidation and declaring its advisability.” 

•	 Section 266(b) of the General Corporation Law provides that, in connection with 
a corporation’s conversion to a limited liability company, statutory trust, business 
trust or association, real estate investment trust, common-law trust or partnership 
or foreign corporation, “[t]he board of directors of the corporation . . . shall adopt 
a resolution approving such conversion, specifying the type of entity into which 
the corporation shall be converted and recommending the approval of such 
conversion by the stockholders of the corporation.” 

•	 Section 390(b) of the General Corporation Law provides that the “board of 
directors of the corporation which desires to transfer to or domesticate or continue 
in a foreign jurisdiction shall adopt a resolution approving such transfer, 
domestication or continuance specifying the foreign jurisdiction to which the 
corporation shall be transferred or in which the corporation shall be domesticated 
or continued.” 

•	 Section 275(a) of the General Corporation Law provides that “[i]f it should be 
deemed advisable in the judgment of the board of directors of any corporation 
that it should be dissolved, the board, after the adoption of a resolution to that 
effect . . . shall cause notice of the adoption of the resolution and of a meeting of 
stockholders to take action upon the resolution to be mailed to each stockholder.” 

•	 Section 311(a)(2) of the General Corporation Law provides that, to revoke the 
voluntary dissolution of a corporation, “[t]he board of directors shall adopt a 
resolution recommending that the dissolution be revoked and directing that the 
question of the revocation be submitted to a vote at a special meeting of 
stockholders.” 

The Proposal’s second sentence could require the Company to ignore these requirements.  
However, no provision of the General Corporation Law permits these statutory requirements 
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to be waived simply because the stockholder action is intended to take place through written 
consent rather than through a vote at a stockholder meeting. 

Furthermore, as noted in the Opinion, “to the extent that the Proposal purports to require the 
Board to approve such corporate actions that the Board is ‘not in favor of’ in order to enable 
the stockholders to act by written consent with respect thereto,” the Proposal violates 
Delaware law because it “impermissibly infringes on (i) the Board’s authority and obligation 
to manage the business and affairs of the Company under Section 141(a) of the General 
Corporation Law; and (ii) the Board’s ability and obligation to exercise its fiduciary duties.”  
Thus, it would not be permissible for stockholders to require the Board to approve an action 
that it opposes or for the Board to disregard its fiduciary duties and defer to the views of 
stockholders regarding an action that it opposes so that the statutory process can technically 
be followed. 

In addition to the violation of law that would occur if a consent solicitation were undertaken 
with respect to the actions that require prior board approval as discussed above, it also would 
be a violation of Delaware law to include in the Company’s certificate of incorporation 
provisions purporting to permit action by written consent on such matters.  Section 242(a) of 
the General Corporation Law permits a corporation to amend its certificate of incorporation 
“from time to time, in any and as many respects as may be desired, so long as its certificate 
of incorporation as amended would contain only such provisions as it would be lawful and 
proper to insert in an original certificate of incorporation filed at the time of the filing of the 
amendment.”  The contents of an “original certificate of incorporation” are governed by 
Section 102 of the General Corporation Law, which authorizes provisions in a certificate of 
incorporation “if such provisions are not contrary to the laws of this State.”  As set forth in 
the Opinion, a certificate amendment purporting to authorize action by “written consent 
regarding issues that our board is not in favor of” would conflict with Sections 242(b), 
251(b), 266(b), 390(b), 275(a) and 311(a)(2) of the General Corporation Law.  Cf. 
AlliedSignal, Inc. (avail. Jan. 29, 1999) (concurring in the exclusion of a proposal to amend 
the company’s bylaws in a way that would conflict with the company’s certificate of 
incorporation). 

We note that the Opinion is based on certain limitations and assumptions about what the 
Proposal requests, and we are aware of the Staff’s statement in Staff Legal Bulletin No. 14B 
(Sept. 15, 2004) (“SLB 14B”) that in analyzing an opinion of counsel supporting an 
argument based on state law, the Staff “consider[s] the extent to which the opinion makes 
assumptions about the operation of the proposal that are not called for by the language of the 
proposal.” However, an assumption that a proposal will operate consistently with one of its 
reasonable interpretations is not an “assumption[] about the operation of the proposal that [is] 
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not called for by the language of the proposal.”  Staff precedent indicates that a legal opinion 
demonstrating that implementation of a reasonable interpretation of a proposal would cause a 
company to violate state law is a valid opinion even if other interpretations exist.  For 
example, in Marathon Oil Corp. (Rossi – incoming letter dated December 12, 2008) (avail. 
Feb. 6, 2009), the legal opinion addressed a proposal that sought an amendment to the 
company’s governing documents that would give ten percent stockholders the power to call 
special stockholder meetings.  The proposal further asked that the amendment “will not have 
any exception or exclusion conditions (to the fullest extent permitted by state law) applying 
to stockholders only and meanwhile not apply to management and/or the board.”  The legal 
opinion explained how two possible interpretations of the proposal were contrary to state 
law, one of which was that the proposal’s ten percent ownership requirement would apply to 
the board. In addressing this interpretation, the opinion acknowledged an assumption it was 
making, which assumption, if it went the other way, could have been the basis for a third 
interpretation of the proposal, that the proposal’s ten percent ownership requirement would 
not apply to the board.1  The opinion did not state that this third interpretation would violate 
state law, yet the Staff granted no-action relief under Rule 14a-8(i)(2).  The Staff was aware 
of this third interpretation, and it was in fact one of two interpretations that served as the 
basis for the Staff’s decision to grant no-action relief under Rule 14a-8(i)(3) in General 
Electric Co. (avail. Jan. 26, 2009). See also Vail Resorts, Inc. (avail. Sept. 16, 2011) 
(concurring in the exclusion of a proposal to “make distributions to shareholders a higher 
priority than debt repayment or asset acquisition” when the legal opinion stated that the 
proposal was contrary to state laws governing creditors’ rights and the payment of dividends, 
even though the proposal was subject to an alternate interpretation). 

As the above precedent demonstrates, a proposal having multiple interpretations is subject to 
exclusion under Rule 14a-8(i)(2) when one of these interpretations would cause the company 
to violate the law. 

1 The opinion stated (with emphasis added): 

Insofar as the Proposal would require that “any exception or exclusion 

condition” applied to stockholders also be applied to the Board, such 

that the 10% stock ownership condition mandated by the first sentence 

of the Proposal would prohibit the Board from calling a special meeting 

if the directors did not collectively own 10% of the outstanding common 

stock, the Board would violate Delaware law if it adopted the type of 

bylaw or charter provision urged by the Proponent because such 

provision would be “contrary to” and “inconsistent with” Section 211(d) 

of the DGCL. 
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Consistent with the foregoing analysis and the Opinion, we believe the Company may 
exclude the Proposal pursuant to Rule 14a-8(i)(2). 

II. 	 The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because The Proposal Is 
Materially False Or Misleading. 

Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal “[i]f the proposal or 
supporting statement is contrary to any of the Commission’s proxy rules, including 
Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting 
materials.”  As discussed below, under the Proposal’s interpretation discussed in section I 
above, the Proposal is materially false and misleading and, therefore, is excludable under 
Rule 14a-8(i)(3) because it is premised on a flawed underlying assumption: that stockholders 
have the legal authority to act by written consent on any and all actions that the board has not 
approved. 

Rule 14a-9 provides that no solicitation shall be made by means of any proxy statement 
containing “any statement, which, at the time and in the light of the circumstances under 
which it is made, is false or misleading with respect to any material fact, or which omits to 
state any material fact necessary in order to make the statements therein not false or 
misleading.”  In SLB 14B, the Staff stated that exclusion under Rule 14a-8(i)(3) can be 
appropriate where “the company demonstrates objectively that a factual statement is 
materially false or misleading.”  The Staff consistently has allowed the exclusion under 
Rule 14a-8(i)(3) of stockholder proposals that are premised on materially false or misleading 
statements.  See Wal-Mart Stores, Inc. (avail Apr. 2, 2001) (concurring in the exclusion of a 
proposal to remove “genetically engineered crops, organisms or products” because the text of 
the proposal misleadingly implied that it related only to the sale of food products). 

The Proposal is comparable to other proposals the Staff has concurred are excludable under 
Rule 14a-8(i)(3). For example, the proposal in General Electric Co. (avail. Jan. 6, 2009) 
requested that the Company adopt a policy under which any director who received more than 
25% in “withheld” votes would not be permitted to serve on any key board committee for 
two years. The Staff concurred that the proposal was false and misleading because the action 
requested in the proposal was based on the underlying assertion that the Company had 
plurality voting and allowed stockholders to “withhold” votes when in fact the Company had 
implemented majority voting in the election of directors and therefore did not provide a 
means for stockholders to “withhold” votes in the typical elections.  Likewise, in Duke 
Energy Corp. (avail. Feb. 8, 2002), the Staff concurred in the exclusion under 
Rule 14a-8(i)(3) of a proposal that urged the company’s board to “adopt a policy to transition 
to a nominating committee composed entirely of independent directors as openings occur” 
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because the proposal misleadingly implied that the company had a nominating committee, 
when in fact it did not. See also Johnson & Johnson (avail. Jan. 31, 2007) (concurring in 
exclusion of a proposal that misleadingly implied stockholders would be voting on the 
company’s executive compensation policies); Sara Lee Corp. (avail. Sept. 11, 2006) (same); 
General Magic, Inc. (avail. May 1, 2000) (permitting exclusion of a proposal that requested 
that the company make “no more false statements” to its stockholders because the proposal 
created the false impression that the company tolerated dishonest behavior by its employees 
when in fact, the company had corporate policies to the contrary). 

Similar to General Electric and the other precedent cited above, the Proposal appears to call 
for an absolute right for stockholders to act by written consent and is thus premised on a 
flawed underlying assumption: that stockholders have the legal authority to act by written 
consent on any and all actions that the board has not approved.  As discussed above, 
Delaware law does not give stockholders such authority for some corporate actions, 
including amending the certificate of incorporation, mergers or consolidations, the 
dissolution of a corporation and the revocation of the dissolution of a corporation.  Thus, the 
Proposal gives stockholders an illusory right; stockholders reading the Proposal will 
mistakenly believe that, upon implementation of the Proposal, they will be able to act by 
written consent notwithstanding any opposition to the matter by the board of directors, when 
in fact they will not be able to do so as to some corporate matters. 

Because the Proposal is premised on a flawed underlying assumption and purports to give 
stockholders a right that state law does not permit them to have in many cases, we believe the 
Proposal is false and misleading in violation of Rule 14a-9 and that it, therefore, may be 
excluded under Rule 14a-8(i)(3). 

III.	 The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because The Proposal Is 
Impermissibly Vague And Indefinite So As To Be Inherently Misleading. 

As noted above, Rule 14a-8(i)(3) permits the exclusion of a stockholder proposal if it is 
contrary to any of the Commission’s proxy rules, including Rule 14a-9.  If the Staff disagrees 
with our view that the Proposal may be excluded under Rule 14a-8(i)(2) as being contrary to 
state law or under Rule 14a-8(i)(3) as being materially false or misleading, we believe the 
Proposal must be excludable under Rule 14a-8(i)(3) as being so vague and indefinite as to be 
misleading, given the multiple interpretations of the Proposal. 

The Staff consistently has taken the position that a stockholder proposal is excludable under 
Rule 14a-8(i)(3) as vague and indefinite if “neither the stockholders voting on the proposal, 
nor the company in implementing the proposal (if adopted), would be able to determine with 
any reasonable certainty exactly what actions or measures the proposal requires.”  SLB 14B; 
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see also Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I]t appears to us that the proposal, 
as drafted and submitted to the company, is so vague and indefinite as to make it impossible 
for either the board of directors or the stockholders at large to comprehend precisely what the 
proposal would entail.”). 

Moreover, the Staff consistently has concurred that a stockholder proposal is sufficiently 
vague so as to justify exclusion if it is subject to multiple interpretations.  For example, the 
proposal in General Electric Co. (avail. Jan. 26, 2009) requested an amendment to the 
company’s governing documents that would give ten percent stockholders the power to call 
special stockholder meetings.  It further stated that the amendment to the governing 
documents “will not have any exception or exclusion conditions . . . applying to shareowners 
only and meanwhile not apply to management and/or the board.”  The company argued that 
the proposal could be interpreted as saying either that the amendment would not apply to 
management and/or the board or that any exception or exclusion conditions applying to 
stockholders would also apply to management and/or the board.  The Staff concurred that the 
proposal could be excluded. See also Bank Mutual Corp. (avail. Jan. 11, 2005) (concurring 
in the exclusion of a proposal that “a mandatory retirement age be established for all 
directors upon attaining the age of 72 years” because it was unclear whether the mandatory 
retirement age was to be 72 years or whether the age would be determined when a director 
attains the age of 72 years). 

Similar to the General Electric and Bank Mutual proposals, the Proposal’s second sentence, 
“This includes written consent regarding issues that our board is not in favor of,” can be 
interpreted in at least two different ways: 

Interpretation 1: The second sentence refers to the types of corporate actions (i.e., matters 
that the board has not approved) that are to be subject to stockholders’ right to act by 
written consent. 

Under this interpretation, which is the interpretation addressed in sections I and II above, the 
Proposal calls for an absolute right to act by written consent.  Specifically, it asks the 
Company to implement a stockholder right to act by written consent even for matters where a 
statutory prerequisite of prior board approval applies but has not occurred.  This 
interpretation is based on a literal reading of the second sentence, which does not import the 
first sentence’s “to the fullest extent permitted by law” parenthetical into the second 
sentence, since the parenthetical is not a part of the second sentence. 

The Proponent’s arguments in another matter, Citigroup Inc. (avail. Jan. 27, 2011), suggest 
that the Proponent’s intent was to obtain a stockholder right to act by written consent even 
for matters that require prior Board approval that has not yet occurred.  The Citigroup 
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proposal was almost identical to the Proposal, except that it did not include the second 
sentence. The company argued that it had substantially implemented the proposal, and it 
stated as an example that stockholders had recently acted by written consent to amend the 
company’s certificate of incorporation.  Aware that (as required by state law) the certificate 
of amendment to the certificate of incorporation had first been approved by the company’s 
board, the Proponent responded by observing that the company had not “giv[en] any example 
of where its stockholders ‘took action by written consent’ on an issue not approved by the 
board.” The Staff in Citigroup concurred that the company’s existing provisions 
substantially implemented the proposal before it. 

Based on the Proponent’s arguments in Citigroup, it appears that the Proponent may have 
inserted the second sentence into this year’s version of the Proposal to avoid the outcome in 
Citigroup and to clarify that he intends stockholders to have the right to act by written 
consent to approve matters such as amendments to the certificate of incorporation even when 
the board has not first approved them. 

A further factor supporting this interpretation is that the Proposal’s second sentence is not 
necessary to understand the first sentence.  The first sentence, including the parenthetical, 
can stand alone and have an understandable meaning.  (In fact, the first sentence has been 
submitted as a standalone proposal in the past, including at the Company.  See, e.g., 
Citigroup.)  The “to the fullest extent permitted by law” parenthetical is logically interpreted 
to refer to the voting standard that is to be implemented under the requested written consent 
mechanism. See AT&T Inc. (avail. Feb. 12, 2010) (proposal seeking ability to act by written 
consent of a majority of outstanding shares, but not containing a “to the fullest extent 
permitted by law” qualifier, excludable under Rule 14a-8(i)(2) because under state law 
certain actions require approval by greater than a majority of outstanding shares).  Thus, 
stockholders would not assume that the parenthetical statement in the first sentence would 
also apply to the second sentence. 

Interpretation 2: The second sentence refers to an additional condition requested by the 
Proposal, that the Company not condition stockholders’ right to act by written consent. 

The second sentence may be read to modify the manner in which the first sentence is 
implemented, to mean that the ability to act by written consent should not be limited to 
situations where the board has first approved the stockholders’ use of a written consent 
process. Mr. Chevedden’s interactions with the company in Boeing Co. (avail. Feb. 4, 2011) 
provide some support for this interpretation.  Boeing’s certificate of incorporation prohibited 
action by written consent on any matter absent “the affirmative vote of a majority of the 
Continuing Directors.”  Mr. Chevedden, who had submitted a written consent proposal to 
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Boeing that was almost identical to the first sentence of the Proposal, asserted that his 
"proposal does not ask for limited written consent by shareholders as limited by the current 
provisions in the certificate of incorporation." In view of his objection to the provision of 
Boeing's certificate, Mr. Chevedden may have added the second sentence to this year's 
version of the Proposal to clarify that the Proposal should be implemented in a manner that 
does not include this particular type of procedural hurdle to acting by written consent.2 

Thus, if the Staff disagrees with our view that the Proposal may be excluded under 
Rule 14a-8(i)(2) as being contrary to state law or under Rule 14a-8(i)(3) as being materially 
false or misleading, we believe the Proposal must be subject to multiple interpretations and, 
therefore, excludable under Rule 14a-8(i)(3) as impermissibly vague and indefinite. 

CONCLUSION 

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will 
take no action if the Company excludes the Proposal from its 2012 Proxy Materials. 

We would be happy to provide you with any additional information and answer any 
questions that you may have regarding this subject. Correspondence regarding this letter 
should be sent to shareholderproposals@gibsondunn.com. If we can be of any further 
assistance in this matter, please do not hesitate to call me at (202) 955-8653, Robert K. Kane, 
the Company's Assistant General Counsel, at (212) 484-7932 or Julie Y. Kim, the 
Company's Senior Counsel, at (212) 484-8142. 

Sincerely, 

~Z /J~ /t2 ~f 
Amy L. Goodman 

2 This interpretation is also supported by Mr. Chevedden's special meeting proposals in 
which he has sought to avoid various types of limitations or conditions from being 
imposed on the ability to call special meetings. See General Electric Co. (avail. Jan. 26, 
2009) (proposal requesting an amendment to the company's governing documents should 
"not have any exception or exclusion conditions .. . applying to shareowners only and 
meanwhile not apply to management and/or the board"). 
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Enclosures 

cc: Robert K. Kane, Time Warner Inc. 
Julie Y. Kim, Time Warner Inc. 
John Chevedden 
Kenneth Steiner 
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[TWX: Rule l4a-8 Proposal, December 9, 2011] 
3* - Shareholder Action by Written Consent 

RESOLVED, Shareholders request that our board of directors undertake such steps as may be 
necessary to permit written consent by shareholders entitled to cast the minimum number of 
votes that would be necessary to authorize the action at a meeting at which all shareholders 
entitled to vote thereon were present and voting (to the fullest extent permitted by law). This 
includes written consent regarding issues that our board is not in favor of 

This proposal topic won majority shareholder support at 13 major companies in 2010. This 
included 67%-support at both Allstate and Sprint. Hundreds of major companies enable 
shareholder action by written consent. 

The 2011 proposal on this topic won 49% support without the supporting statement stressing the 
weakness of our bylaw provision for shareholders to call a special meeting. 

After a shareholder proposal for 10% of shareholders to be able to call a special meeting won our 
55%- support our company adopted a provision for 15% of shareholders to be able to call a 
shareholder meeting. However this provision was weakened with text which seemed to 
encourage shareholders to revoke their request for a special meeting and it also gave 
management the discretion to cancel a shareholder-called special meeting. 

The merit of this proposal should also be considered in the context of the opportunity for 
additional improvement in our company's 2011 reported corporate governance in order to make 
our company more competitive: 

The Corporate Library, an independent investment research firm, rated our company "0" with 
"High Governance Risk" and "Very High Concern" for executive pay - $26 million for our CEO 
Jeffrey Bewkes. 

Mr. Bewkes also received an annual bonus of$14 million in 2010. Furthermore, $4 million of 
this bonus was an Individual Performance Amount that was determined at the discretion of the 
executive pay committee, thereby undermining the integrity of a pay-for-performance 
philosophy. In addition, Mr. Bewkes received $6 million of time-based equity in the form of 
restricted stock units and stock options. Equity pay given as long-term incentive pay should 
include performance-vesting features. 

For the third straight year, Mr. Bewkes received a mega-grant of over 620,000 stock options. 
Market-priced stock options may provide financial rewards due to a rising market alone, 
regardless of individual performance. Our Named Executive Officers received performance 
stock units that paid for sub-median performance. Executive pay policies such as these are not 
aligned with shareholder interests. 

Our board was the only significant directorship for 7 of our 13 directors. This could indicate a 
significant lack of current transferable director experience and could be an indication of CEO 
dominance. 

Michael Miles, on our Executive Pay Committee, had responsibilities at Citadel Broadcasting as 
it went bankrupt. Mr. Miles also received our highest negative votes. 

Please encourage our board to respond positively to this proposal to initiate improved corporate 
governance to make our company more competitive: 
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Mr. John Chevedden 

December 12, 2011 

Page 2 


a written statement that Mr. Steiner continuously held the requisite number of 
Company shares for the one-year period. 

If Mr. Steiner intends to demonstrate ownership by sUbmitting a written statement from 
the "record" holder of Mr. Steiner's shares as set forth in (1) above, please note that most large 
U.S. brokers and banks deposit their customers' securities with, and hold those securities 
through, the Depository Trust Company ("DTC"), a registered clearing agency that acts as a 
securities depository (DTC is also known through the account name of Cede & Co.). Under SEC 
Staff Legal Bulletin No. 14F, only DTC participants are viewed as record holders of securities 
that are deposited at DTC. Mr. Steiner can confirm whether Mr. Steiner's broker or bank is a 
DTC participant by asking Mr. Steiner's broker or bank or by checking DTC's participant list, 
which is available at http://www.dtcc.comldownloads/membership/directories/dtc/alpha.pdf.In 
these situations, shareholders need to obtain proof of ownership from the DTC participant 
through which the securities are held, as follows: 

1. If Mr. Steiner's broker or bank is a DTC participant, then Mr. Steiner needs to 
submit a written statement from Mr. Steiner's broker or bank verifying that, as of the date the 
Proposal was submitted, Mr. Steiner continuously held the requisite number of Company shares 
for at least one year. 

2. If Mr. Steiner's broker or bank is not a DTC participant, then Mr. Steiner needs to 
submit proof of ownership from the DTC participant through which the shares are held verifying 
that, as ofthe date the Proposal was submitted, Mr. Steiner continuously held the requisite 
number of Company shares for at least one year. Mr. Steiner should be able to find out the 
identity of the DTC participant by asking Mr. Steiner's broker or bank. If Mr. Steiner's broker is 
an introducing broker, Mr. Steiner may also be able to learn the identity and telephone number of 
the DTC participant through Mr. Steiner's account statements, because the clearing broker 

. identified on Mr. Steiner's account statements will generally be a DTC participant. If the DTC 
participant that holds Mr. Steiner's shares is not able to confirm Mr. Steiner's individual 
holdings but is able to confirm the holdings of Mr. Steiner's broker or bank, then Mr. Steiner 
needs to satisfy the proof of ownership requirements by obtaining and submitting two proof of 
ownership statements verifying that, as of the date the Proposal was submitted, the requisite 
number of Company shares were continuously held for at least one year: (i) one from Mr. 
Steiner's broker or bank confirming Mr. Steiner's ownership, and (ii) the other from the DTC 
participant confirming the broker or bank's ownership. 

The SEC's rules require that any response to this letter be postmarked or transmitted 
electronically no later than 14 calendar days from the date you receive this letter. Please address 
any response to me at Time Warner Inc., One Time Warner Center, New York, New York 
10019. Alternatively, you may transmit any response by facsimile to me at (212) 484-7278. 

119165-1 
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From: Washington, Paul (TW) <Paul.Washington@timewarner.com> 
Sent: Thursday, February 02, 2012 11:05 AM 
To: ***FISMA & OMB Memorandum M-07-16*** ***FISMA & OMB Memorandum M-07-16*** ***FISMA & OMB Memorandum M-07-16*** 
Cc: 
Subject: RE: Rule 14a-8 Proposal (TWX) 

Dear Mr. Chevedden, 

While I do not believe that the company would implement stockholder action by written consent as set forth in the  
proposal you submitted, we would be pleased, as always, to speak with you to address any concerns you may have.  
Please let Julie Kim or me know if you'd like to set up a time to talk.  

Sincerely,  

Paul Washington  

-----Or 
From: ***FISMA & OMB Memorandum M-07-16***  

Sent: Friday, December 09, 2011 11:19 PM  
To: Washington, Paul (TW)  
Cc: Kim, Julie 
Subject: Rule 14a-8 Proposal (TWX)  

Mr. Washington,  
Please see the attached Rule 14a-8 Proposal.  
Sincerely,  
John Chevedden 
cc: Kenneth Steiner 

1



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 EXHIBIT B
 



February 2, 2012 

Time Warner Inc. 
One Time Warner Center 
New York, NY 10019 

Re: Stockholder Proposal Submitted by Kenneth Steiner 

ruCHARDS 
LAYTON & 

FINGER 

We have acted as special Delaware counsel to Time Warner Inc., a Delaware 
corporation (the "Corporation"), in connection with a proposal (the "Proposal") submitted by 
Kenneth Steiner (the "Proponent") that the Proponent intends to present at the Corporation's 
2012 annual meeting of stockholders (the "Annual Meeting"). In this connection, you have 
requested our opinion as to a certain matter under the General Corporation Law of the State of 
Delaware (the "General Corporation Law"). 

For the purpose of rendering our opinion as expressed herein, we have been 
furnished and have reviewed the following documents: 

(i) the Restated Certificate of Incorporation of the Corporation, as filed with 
the Secretary of State of the State of Delaware (the "Secretary of State") on July 27, 2007, as 
thereafter amended and supplemented through December 31, 2011 (the "Certificate of 
Incorporation"); 

(ii) the By-laws of the Corporation, as amended through May 20, 2011 (the 
"By-laws"); and 

(iii) the Proposal and the supporting statement thereto. 

With respect to the foregoing documents, we have assumed: (a) the genuineness 
of all signatures, and the incumbency, authority, legal right and power and legal capacity under 
all applicable laws and regulations, of each of the officers and other persons and entities signing 
or whose signatures appear upon each of said documents as or on behalf of the parties thereto; 
(b) the conformity to authentic originals of all documents submitted to us as certified, 
conformed, photostatic, electronic or other copies; and ( c) that the foregoing documents, in the 
forms submitted to us for our review, have not been and will not be altered or amended in any 
respect material to our opinion as expressed herein. For the purpose of rendering our opinion as 
expressed herein, we have not reviewed any document other than the documents set forth above, 
and, except as set forth in this opinion, we assume there exists no provision of any such other 
document that bears upon or is inconsistent with our opinion as expressed herein. We have 

• • • 
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conducted no independent factual investigation of our own, but rather have relied solely upon the 
foregoing documents, the statements and information set forth therein, and the additional matters 
recited or assumed herein, all of which we assume to be true, complete and accurate in all 
material respects. 

The Proposal 

The Proposal reads as follows: 

RESOLVED, Shareholders request that our board of directors 
undertake such steps as may be necessary to permit written consent 
by shareholders entitled to cast the minimum number of votes that 
would be necessary to authorize the action at a meeting at which 
all shareholders entitled to vote thereon were present and voting (to 
the fullest extent permitted by law). This includes written consent 
regarding issues that our board is not in favor of. 

Discussion 

You have asked our opinion as to whether implementation of the Proposal would 
violate Delaware law. For the reasons set forth below, in our opinion, implementation of the 
Proposal by the Corporation would violate the General Corporation Law. 

Section 228 of the General Corporation Law addresses stockholder action by 
written consent. That section provides, in relevant part, as follows: 

Unless otherwise provided in the certificate of incorporation, any 
action required by this chapter to be taken at any annual or special 
meeting of stockholders of a corporation, or any action which may 
be taken at any annual or special meeting of such stockholders, 
may be taken without a meeting, without prior notice and without a 
vote, if a consent or consents in writing, setting forth the action so 
taken, shall be signed by the holders of outstanding stock having 
not less than the minimum number of votes that would be 
necessary to authorize or take such action at a meeting at which all 
shares entitled to vote thereon were present and voted and shall be 
delivered to the corporation by delivery to its registered office in 
this State, its principal place of business or an officer or agent of 
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the corporation having custody of the book in which proceedings 
of meetings of stockholders are recorded. 1 

Thus, Section 228 of the General Corporation Law provides that, unless restricted by the 
certificate of incorporation, stockholders may act by written consent, and any action taken 
thereby will become effective once it is approved by holders of the minimum number of votes 
that would be required to authorize the action if it were submitted to a vote of stockholders at a 
meeting at which all shares entitled to vote thereon were present and voted. 

As permitted by the General Corporation Law, the Certificate of Incorporation 
currently prohibits action by the holders of the Corporation's common stock by written consent 
on any matter.2 The Proposal calls upon the Corporation's Board of Directors (the "Board") to 
propose an amendment to the Certificate of Incorporation that, if adopted by the stockholders 
and implemented, would purport to authorize the holders of the Corporation's common stock to 
act by written consent "regarding issues that our board is not in favor of." Thus, the Proposal can 
be read to enable stockholders to unilaterally authorize the taking of certain corporate actions 
that, under Delaware law, must first be approved by the Board. To the extent that the charter 
provision contemplated by the Proposal would purport to authorize the Corporation's 
stockholders to act by written consent in connection with matters that under the General 
Corporation Law require prior approval by the Board, despite the absence of such approval, the 
Proposal would be contrary to the General Corporation Law. 

Although stockholders may, in certain instances, unilaterally authorize the taking 
of corporate action/ there are a number of matters that, under the General Corporation Law, 
require the Board first to approve the action before stockholders may act upon the matter. For 
example, under the General Corporation Law, prior approval of the board of directors of a 
Delaware corporation is required before stockholders can act to: approve an amendment to the 
certificate of incorporation;4 adopt an agreement of merger or consolidation;5 approve the 

18 Del. C. § 228(a). 

2 Specifically, Article VI of the Certificate ofIncorporation provides: "Subject to the rights of the holders 
of aoy series of Preferred Stock or Series Common Stock or any class or series of stock having a preference over the 
Common Stock as to dividends or upon dissolution, liquidation or winding up, any action required or permitted to be 
taken by the stockholders of the Corporation must be effected at a duly called annual or special meeting of 
stockholders and may not be effected by aoy consent in writing by such stockholders." 

3 For example, Section 109 of the General Corporation Law vests stockholders with the power to 
unilaterally adopt, amend or repeal bylaws. 8 Del. C. § 109(a). 

4 8 Del. C. § 242(b)(l) ("[The) board of directors shall adopt a resolution setting forth the amendment 
proposed [and) declaring its advisability" before submitting the amendment to stockholders); Williams v. Geier, 671 
A.2d 1368, 1381 (Del. 1996) ("Like the statutory scheme relating to mergers under 8 Del. C. § 251, it is significant 
that two discrete corporate events must occur, in precise sequence, to amend the certificate of incorporation. n) 
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conversion of the corporation to a limited liability company, statutory trust, business trust or 
association, real estate investment trust, common-law trust or partnership or foreign corporation;6 
approve the transfer, domestication or continuance of the corporation in any foreign jurisdiction/ 
or approve the voluntary dissolution8 or revoke the voluntary dissolution9 of the corporation. To 
the extent the Proposal purports to authorize stockholders to take such actions without prior 
Board approval thereof, the Proposal would, in our view, violate the General Corporation Law. 

In addition to the violation of law discussed above, assuming the Proposal were 
read to call for an amendment to the certificate of incorporation to add a provision permitting 
stockholder action by written consent expressly including the phrase "written consent regarding 
issues that our board is not in favor of," it would be a violation of Delaware law even to include 
such a provision in the Company's certificate of incorporation. Section 242(a) of the General 
Corporation Law permits a corporation to amend its certificate of incorporation "from time to 
time, in any and as many respect as may be desired, so long as its certificate of incorporation as 
amended would contain only such provisions as it would be lawful and proper to insert in an 
original certificate of incorporation filed at the time of the filing of the amendment." The 
contents of an "original certificate of incorporation" are governed, inter alia, by Section 
1 02(b)(1) of the General Corporation Law, which authorizes provisions in a certificate of 
incorporation "if such provisions are not contrary to the laws of this State." As set forth above, a 

(emphasis added); AGR Halifax Fund, Inc. v. Fiscina, 743 A.2d 1188, 1192-93 (Del. Ch. 1999) ("[U]nder no 
circumstances may the stockholders act before the mandated board action proposing and recommending the 
amendment.!!). 

5 8 Del. C. § 251(b), (c) ("The board of directors ... shall adopt a resolution approving an agreement of 
merger ... and declaring its advisability" before SUbmitting the merger agreement to stockholders.); Tansey v. Trade 
Show News Networks, Inc., 2001 WL 1526306, at *4, *7 (Del. Ch. Nov. 27, 2001) (holding that a merger was 
invalid in part because the board never approved the merger agreement as required by Section 251 and emphasizing 
that Section 251 "requires three different actions to occur in a specific sequence to approve and implement a 
merger") (emphasis added). 

6 8 Del. C. § 266(b) ("The board of directors ... shall adopt a resolution approving such conversion ... and 
recommending the approval of such conversion by the stockholders of the corporation."). 

7 8 Del. C. § 390(b) ("The board of directors ... shall adopt a resolution appoving such transfer ... and 
recommending the approval of such transfer ... by the stockholders of the corporation. "). 

8 8 Del. C. § 275(a), (b) ("If it should be deemed advisable in the judgment of the board of directors of any 
corporation that it should be dissolved, the board, after the adoption of a resolution to that effect ... shall cause 
notice of the adoption of the resolution and of a meeting of stockholders to take action upon the resolution to be 
mailed to each stockholder, ... "). Section 275 does, however, provide that the unanimous written consent of all of 
the stockholders entitled to vote thereon obviates the need for prior board approval. 8 Del. C. § 275(c). 

9 8 Del. C. § 311(a)(2), (3) ("The board of directors shall adopt a resolution recommending that the 
dissolution be revoked and directing thatthe question of the revocation be submitted to [the stockholders]."). 
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certificate amendment purporting to authorize action by "written consent regarding issues that 
our board is not in favor of' would conflict with Sections 242(b), 251(b), 266(b), 390(b), 275(a) 
and 311(a)(2) of the General Corporation Law and would therefore be violative of the General 
Corporation Law. 

Furthermore, to the extent that the Proposal purports to require the Board to 
approve such corporate actions that the Board is "not in favor of' in order to enable the 
stockholders to act by written consent with respect thereto, the Proposal violates Delaware law 
because it impermissibly infringes on (i) the Board's authority and obligation to manage the 
business and affairs of the Company under Section 141(a) of the General Corporation Law; and 
(ii) the Board's ability and obligation to exercise its fiduciary duties. 

Section 141(a) of the General Corporation Law vests the power and authority to 
manage the business and affairs of a Delaware corporation in the board of directors. 10 Implicit in 
the management of the business and affairs of a Delaware corporation is the concept that the 
board of directors is in the best position to direct the decision-making process with respect to 
certain corporate actions. Directors can not be required to delegate or abdicate their decision­
making authority in favor of the stockholders with respect to matters which they are expressly 
required under the General Corporation Law to approve before stockholder action can be taken. II 

Therefore, to the extent the Proposal requires the Board to approve actions that it is "not in favor 
of," the Proposal violates Delaware law. 

In exercising the Board's discretion concerning the management of the 
Corporation's affairs, directors are obligated to act in a manner consistent with their fiduciary 
duties, not necessarily in accordance with the desires of the holders of a majority of the 
Corporation's common stock.12 To the extent the Proposal purports to require the Board to 

10 8 Del. C. § 141(a). 

II See Rosenblatt v. Getty Oil Co., 1983 WL 8936, at *18-19 (Del. Ch. Sept. 19, 1983) aifd 493 A.2d 929 
(Del. 1985) ("[D]irectors cannot lawfully agree to surrender to others the duties of corporate management which the 
statutes impose upon them."); Abercrombie v. Davies, 123 A.2d 893, 899-900 (Del. Ch. 1956) rev'd on other 
grounds, 130 A.2d 338 (Del. 1957) ("So long as the corporate form is used as presently provided by our statutes this 
Court cannot give legal sanction to agreements which have the effect of removing from directors in a very 
substantial way their duty to use their own best judgment on management matters. . .. [Stockholders] cannot under 
the present law commit the directors to a procedure which might force them to vote contrary to their own best 
judgment."); see also Air Prods. & Chems .• Inc. v. Airgas, Inc., 16 A.3d 48, 124 (Del. Ch. 2011) ("[T]he fiduciary 
duty to manage a corporate enterprise includes the selection of a time frame for achievement of corporate goals. 
That duty may not be delegated to the stockholders.") (quoting Paramount Commc'ns. Inc. v. Time, Inc., 571 A.2d 
1140, 1154 (Del. 1990)); Smith v. Van Gorkom, 488 A.2d 858,888 (Del. 1985) (The board could not "take a neutral 
position and delegate to the stockholders the unadvised decision as to whether to accept or reject the merger. "). 

12 See Paramount Commc'ns Inc. v. Time, Inc., 1989 WL 79880, at *30 (Del. Ch. July 14, 1989) aifd 571 
A.2d 1140 (Del. 1989) ("The corporation law does not operate on the theory that directors, in exercising their 
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approve certain corporate actions, it essentially requires the Board to defer to the views of the 
Corporation's stockholders regardless of whether the Board's own business judgment would 
counsel against taking the proposed action.13 Through the Proposal, the stockholders purportedly 
could force the Corporation to undertake a course of action that would undermine the Board's 
ability to exercise its fiduciary duties and directly conflict with the substantive decision-making 
authority vested in the Board by the General Corporation Law. 14 Such a result would violate 
Delaware law. 15 

Conclusion 

Based upon and subject to the foregoing, and subject to the limitations stated 
herein, it is our opinion that the Proposal, if implemented, would violate the provisions of the 
General Corporation Law. 

The foregoing opinion is limited to the General Corporation Law. We have not 
considered and express no opinion on any other laws or the laws of any other state or 
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules 
and regulations of stock exchanges or of any other regulatory body. 

powers to manage the firm, are obligated to follow the wishes of a majority of shares."); see also Airgas. 16 A.3d at 
124. 

13 See. e.g., Nagy v. Bistricer, 770 A.2d 43, 62, 64 (Del. Ch. 2000) (holding that directors breached their 
fiduciary duties to the corporation by abdicating their duty to determiue a fair merger price and notiug that "[t]his 
abdication is inconsistent with the [Company] board's non-delegable duty to approve the [m]erger only if the 
[m Jerger was in the best interests of [the Company] and its stockholders. ") 

14 In a recent decision, the Delaware Supreme Court invalidated a proposed bylaw that would have 
impermissibly infringed on the directors' exercise of their fiduciary duties. CA, Inc. v. AFSCME Employees Pension 
Plan, 953 A.2d 227,237 (Del. 2008). The Court held that the proposed bylaw, which would have required the board 
to pay a dissident stockholder's proxy expenses for runniug a successful "short slate," impermissibly iufriuged on the 
directors' exercise of their fiduciary duties because it would have required the board to expend corporate funds even 
in cases where the board of directors believed doiug so would not be in the best iuterests of the corporation and its 
stockholders. Id. at 240. Like the proposed bylaw in CA, to the extent the Proposal purports to require the Board, iu 
order to enable stockholder action thereon by written consent, to approve specific corporate actions which under the 
DGCL require prior Board approval even if the Board iu fact does not favor such actions, it would purport to 
commit the directors to subordiuate their fiduciary duties to act in the best interests of the Company and its 
stockholders. 

15 See, e.g., Spiegel v. Buntrock, 571 A.2d 767, 772-73 (Del. 1990) ("A basic priuciple of the General 
Corporation Law of the State of Delaware is that directors, rather than shareholders, manage the business and affairs 
of the corporation."); Pogostin v. Rice, 480 A.2d 619,624 (Del. 1984) ("[T]he bedrock of the General Corporation 
Law of the state of Delaware is the rule that the business and affairs of a corporation are managed by and under the 
direction of its board. "). 
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The foregoing opinion is rendered solely for your benefit in connection with the 
matters addressed herein. We understand that you may furnish a copy of this opinion letter to the 
Securities and Exchange Commission, the Proponent and John Chevedden in connection with the 
matters addressed herein and that you may refer to it in your proxy statement for the Annual 
Meeting, and we consent to your doing so. Except as stated in this paragraph, this opinion letter 
may not be furnished or quoted to, nor may the foregoing opinion be relied upon by, any other 
person or entity for any purpose without our prior written consent. 

Very truly yours, 

DAB 

RLFI 5788018v. 2 
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