UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

December 21, 2012

Margaret S. Lam
Alcoa Inc.
margaret.lam@alcoa.com
Re:

Alcoa Inc.
Incoming letter dated December 11, 2012

Dear Ms. Lam:
This is in response to your letter dated December 11, 2012 concerning the
shareholder proposal submitted to Alcoa by Kenneth Steiner. Copies of all of the
correspondence on which this response is based will be made available on our website at
htto://www.sec.gov/divisions/comfinlcf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division's informal procedures regarding shareholder proposals is
also available at the same website address.
Sincerely,
TedYu
Senior Special Counsel
Enclosure
cc:

John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

December 21, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

Alcoa Inc.
Incoming letter dated December 11, 2012

The proposal asks the board to take the steps necessary unilaterally (to the fullest
extent permitted by law) to amend the bylaws and each appropriate governing document
to give holders of 10% of the company's outstanding common stock (or the lowest
percentage permitted by law above 10%) the power to call a special shareowner meeting.
There appears to be some basis for your view that Alcoa may exclude the
proposal under rule 14a-8(i)(9). You represent that matters to be voted on at the
upcoming shareholders' meeting include a proposal sponsored by Alcoa to amend
Alcoa's organizational documents to allow shareholders who have continuously held in
the aggregate a net long position of at least 25% of Alcoa's outstanding common stock
for at least one year to call a special meeting of shareholders. You indicate that the
proposal and the proposal sponsored by Alcoa directly conflict. You also indicate that
inclusion of both proposals would present alternative and conflicting decisions for the
shareholders and would create the potential for inconsistent and ambiguous results.
Accordingly, we will not recommend enforcement action to the C9mmission if Alcoa
omits the proposal from its proxy materials in reliance on rule 14a-8(i)(9).
Sincerely,
Joseph G. McCann
Attorney-Adviser

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING S~AR:EHOLDER PROPOSALS
The Division of Corporation Finance believes that its responsibility witll respect to
rnatters arising under Rule 14a-8 [ 17 CFR _240.14a-8], as with other matters under th€? proxy
niles, is to aid those ~ho must comply With the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to_
recommen~ enforcement action to the Commission. In coD:Dection with a shareholder proposal
~der Rule l4a-8, the Division's.staff considers the informatio-n fumished·to it by the Company
in support of its intention t() exclude the proposals from the Company's proxy materials, ac; well
as any information furnished by the proponent or the proponent's representative.
Although Rule l4a-8(k) does not require any communications from shareholders to the
Commission's s~, the staff will always-consider information concerning alleged violations of
the statutes administered by the-Conunission, including argtunent as to whether or not activities
propos~ to be taken ·would be violative of the statute or nile inv.olved. The receipt by the staff
of such in~onnation; however, should not be construed as changing the staff's informal
procedures and proxy review into a formal or adversary procedure.
It is important to note that the staffs and Commissio~'s no-action responses to
Rule l4a:..8G) submissions reflect only inforffial views. The d~terminations-reached in these no
action l~tters do not and cannot adjudicate the merits of a company's position with respect to the
proposaL Only a court such a5 a U.S. District Court can decide whether a company is obligated
-. lo include shareholder.proposals in its proxy materials. Accordingly a discretionary ·
determination not to reconunend or take Commission enforcement action, does not preclude a
pr{)ponent, or any shareholder of;~ -company, from pursuing any rights he or she may have against
the company in court, should the manag~ment omit the proposal from ·the company's .pro·xy
·materiaL

m

ALC:CA

Alcoa
390 Park Avenue
New York, NY 10022-4608 USA
Tel:
1 212 836 2874
Fax:
1 212 836 2807

margaretlam@alcoa.com
Margaret Lam
Counsel

December 11, 2012
Via E-Mail to shareholdemroposals@sec.gov

Office ofChief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549
Re:

Alcoa Inc.
Securities Exchange Act of 1934- Rule 14a-8
Shareholder Proposal of Kenneth Steiner

Dear Ladies and Gentlemen:
Alcoa Inc., a Pennsylvania corporation ("Alcoa"), is filing this letter pursuant to Rule 14a-8G)
under the Securities Exchange Act of 1934, as amended ("Exchange Act"), to notify the
Securities and Exchange Commission (the "Commission'') that Alcoa intends to exclude from its
proxy statement and form ofproxy (collectively, the ''2013 Proxy Materials") for its 2013 annual
meeting ofshareholders (the ''2013 Annual Meeting") a shareholder proposal and supporting
statement (together, the "2013 Proposal") received from Kenneth Steiner, acting through John
Chevedden (together, the "Proponent''), for the reasons described below. Alcoa respectfully
requests that the Staff of the Division ofCorporation Finance (the "Staff') confirm that it will not
recommend any enforcement action against Alcoa if it omits the 2013 Proposal from the 2013
Proxy Materials.
Pursuant to Staff Legal Bulletin 14D (November 7, 2008) ("SLB 14D"), Alcoa is transmitting this
letter by electronic mail to the Staff at shareholderproposals@sec.gov. As notice ofAlcoa's
intention to exclude the 2013 Proposal from the 2013 Proxy Materials, a copy of this letter and its
attachments is also being sent to the Proponent. In addition, we are taking this opportunity to
inform the Proponent that if the Proponent elects to submit additional correspondence to the
Commission or the Staff with respect to the 2013 Proposal, a copy ofthat correspondence should
be furnished concurrently to the undersigned on behalfofAlcoa pursuant to Rule 14a-8(k) and
SLB 140. Pursuant to Rule 14a-8G), this letter is beihg filed with the Commission no later than
eighty (80) calendar days before Alcoa intends to file its definitive 2013 Proxy Materials with the
Commission.
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THE 2013 PROPOSAL

The 2013 Proposal requests that Alcoa's Board of Directors adopt a special shareholder meeting
right. Specifically, the 2013 Proposal states:
"RESOLVED, Shareowners ask our board to take the steps necessary unilaterally (to the
fullest extent permitted by law) to amend our bylaws and each appropriate governing
document to give holders of 10% of our outstanding common stock (or the lowest
percentage permitted by law above 10%) the power to call a special shareowner meeting.
This includes that such bylaw and/or charter text will not have any exclusionary or
prohibitive language in regard to calling a special meeting that apply only to shareowners
but not to management and/or the board (to the fullest extent permitted by law). This
proposal does not impact our board's current power to call a special meeting."
A copy ofthe 2013 Proposal and supporting statement, as well as any related correspondence
from the Proponent, is attached to this letter as Exhibit A.
GROUNDS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the 2013 Proposal may be
excluded from the 2013 Proxy Materials in reliance on Rule 14a-8(i)(9) because it directly
conflicts with a proposal to be submitted by Alcoa to shareholders at the same meeting.
ANALYSIS
The 2013 Proposal May be Excluded under Rule 14a-8(i)(9) Because It Directly Conflicts

with Alcoa's Proposal to be Submitted to Shareholders at the 2013 Annual Meeting.

Rule 14a-8(i)(9) provides that a shareholder proposal may be omitted from a company's proxy
statement if the proposal "directly conflicts with one ofthe company's own proposals to be
submitted to shareholders at the same meeting[.]" In amending Rule 14a-8(i)(9), the Commission
clarified that it did ''not intend to imply that proposals must be identical in scope or focus for the
exclusion to be available." Exchange Act Rei. No. 34-40018, at n. 27 (May 21, 1998).
Background

The 2013 Proposal seeks to permit shareholders of 10% of Alcoa's common stock to have the
power to call a special shareholder meeting. Currently, neither Alcoa's Articles of Incorporation
nor its By-Laws permit shareholders to call a special meeting of shareholders. In light of
evolving practices concerning the ability of shareholders to call special meetings, Alcoa's Board
ofDirectors intends to submit a company proposal at the 2013 Annual Meeting asking Alcoa's
shareholders to approve amendments to Alcoa's organizational documents that would, if adopted,
allow shareholders who hold in the aggregate at least 25% ofthe outstanding shares ofAlcoa's
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common stock, and who have held that amount as a net long position continuously for at least one
year, the right to call a special meeting ofshareholders (the "Company Proposal").
Discussion
The Staff has consistently taken the position that when a company-sponsored proposal and a
shareholder proposal present alternative and conflicting decisions for shareholders and submitting
both proposals to a vote of shareholders could cause inconsistent and ambiguous results, the
shareholder proposal may be properly excluded under Rule 14a-8(i)(9).
On this basis, the Staff has previously permitted exclusion ofshareholder proposals under
circumstances similar to those presented in this letter. For example, in Biogen Idee Inc. (March
13, 2012), the Staff concurred with the exclusion of a shareholder proposal seeking to allow
shareholders holding not less than one-tenth ofthe voting power ofthe company the right to call a
special meeting ofshareholders, where the company represented that it intended to include in its
proxy statement a company-sponsored proposal to allow holders ofa net long position of at least
25% in the aggregate ofthe company's outstanding common stock for at least one year the right
to call a special meeting of shareholders.
Similarly, in Flowserve Corporation (January 31, 2012), the Staff also concurred with the
exclusion ofa shareholder proposal that would have allowed shareholders holding not less than
one-tenth ofthe voting power ofthe company the right to call a special meeting of shareholders,
where the company represented that it intended to include in its proxy statement a company
sponsored proposal to allow holders who have continuously held in the aggregate a net long
position ofat least 25% ofthe company's outstanding common stock for at least one year the
right to call a special meeting of shareholders.
The Biogen Idee Inc. and Flowserve Corporation letters are among many other cases in which the
Staff permitted exclusion ofa shareholder proposal regarding shareholders' right to call a special
meeting even though the conflicting company proposal called for a higher ownership threshold as
a predicate for exercising the right. The Staff's position in each ofthese cases reflected the
concern underlying Rule 14a-8(i)(9) that submitting both proposals to a vote could be confusing
to shareholders and lead to inconsistent and ambiguous results that would not provide the
companies in question with clear guidance. See, e.g., McDonald's Corporation (February 1,
2012) (concurring with the exclusion of a shareholder proposal requesting that the company
amend its bylaws and each appropriate governing document to enable shareholders holding not
less than one-tenth ofthe voting power ofthe corporation the power to call a special shareholder
meeting when a company proposal would require shareholders to hold a net long position ofat
least 25% ofthe company's outstanding shares of common stock to call such meetings); Cummins
Inc. (January 24,2012, recon. denied February 17, 2012) (concurring with the exclusion ofa
shareholder proposal requesting that the company amend its bylaws and each appropriate
governing document to give holders of 10% ofthe company's outstanding common stock the
power to call a special shareholder meeting when a company proposal would require shareholders
to hold, in the aggregate, at least 25% ofthe company's outstanding stock on a net long basis to
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call such meetings); eBay Inc. (January 13, 2012) (concurring with the exclusion ofa shareholder
proposal requesting that the company amend its bylaws and each appropriate governing document
to give holders of 10% ofthe company's outstanding common stock the power to call a special
shareholder meeting when a company proposal would require shareholders ofrecord ofat least
25% ofthe voting power of all outstanding shares of capital stock ofthe company to call such
meetings).
As in the no-action letters cited above, the Company Proposal and the 2013 Proposal are directly

conflicting because the Company Proposal and the 2013 Proposal differ in the threshold
percentage ofshare ownership to call a special shareholder meeting. Including both proposals in
the 2013 Proxy Materials would present alternative and conflicting decisions for Alcoa's
shareholders. Specifically, the Company Proposal would require requesting holders to have
continuously owned for at least one year an aggregate net long position of at least 25% ofthe
outstanding shares ofAlcoa's common stock, while the 2013 Proposal would have a 10%
ownership threshold. Submitting both proposals to shareholders at the 2013 Annual Meeting
would create the potential for inconsistent and ambiguous results, particularly if both proposals
were approved. Based on the foregoing, Alcoa respectfully requests that the Staff concur that it
will take no action ifAlcoa excludes the 2013 Proposal from its 2013 Proxy Materials.
Please direct any questions or comments regarding this request to the undersigned at Alcoa Inc.,
390 Park Avenue, New York, NY 10022 (telephone 212-836-2874; fax 212-836-2807; email
margaret.lam@alcoa.com), and thank you for your consideration.

Margaret S. Lam
Counsel
Attachments

cc: Mr. Kenneth Steiner (with attachments)
John Chevedden (with attachments)

EXHIBIT A,_

·::-'

.. ··

Lam, Margaret
From:
Sent:

To:
Subject:

Attachments:

Hart, Brenda A.
Thursday, November 15, 2012 7:22 AM
Lam, Margaret; Darciuc Parroco, Catherine F.
Fw: Rule 14a-8 Proposal (AA)..
CCE00016.pdf

From: Strauss, Audrey
Sent: Thursday, November 15, 2012 07:20AM
To: Hart, Brenda A.
Subject: Fw: Rule 14a-8 Proposal (AA)' '

*** FISMA & OMB Memorandum M-07-16 ***
From:
Sent: Wednesday, November 14, 2012 08:48 PM
To: Strauss, Audrey

Subject: Rule 14a-8 Proposal (AA)''

Dear Ms. Strauss,
Please see the attached Rule 14a-8 Proposal.
Sincerely,
John Chevedden

1

Kenneth Steiner
*** FISMA & OMB Memorandum M-07-16 ***

Mr. Klaus-Christian Kleinfeld
Chairman of the Board
Alcoa Inc. (AA)
390ParkAve
New York NY 10022
Phone: 212 836-2674
~:212-836-2807

Dear Mr. Kleinfeld,

I purchased stock in our company because I believed our company bad greater potential My
attached Rule 14a-8 proposal is submitted in support ofthe long-term perfODD&IlCe of our
company. My proposal is for the next annual shareholder meeting. I will meet Rule 14&-8
requirements including the continuous ownership of the required stock value until after the date
of the respective shareholder meeting. My submitted format, with the shareholder-supplied
emphasis, is intended to be used for definitive proxy publication. This is my proxy for John
Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on
my behalf regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming
shareholder meeting before, dming and after the forthcoming shareholder meeting. Please direct
all future communications regarding my rule 14a-8 proposal to John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***
(PH:
) at:
*** FISMA & OMB Memorandum M-07-16 ***

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal

exclusively.
This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant
the power to vote.
Yom consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of my proposal
promptly by email to
*** FISMA & OMB Memorandum M-07-16 ***

/o -/f-1")._
Date

cc: Audrey Strauss <audrey.strauss@alcoa.com>
Corporate Secretary

[AA: Rule 14a-8 Proposal, November 14, 2012]
4*- Speeial Shareowner Meeting Right
Resolved, Shareowners ask our board to take the steps necessary unilaterally (to the fullest extent
permitted by law) to amend our bylaws and each appropriate governing document to give holders
of 10% ofour outstanding common stock (or the lowest percentage permitted by law above
100/o) the power to call a special shareowner meeting.

This includes that such bylaw and/or charter text will not have any exclusionary or prohibitive
language in regard to calling a special meeting that apply only to shareowners but not to
management and/or the board (to the fullest extent permitted by law). This proposal does not
impact our board's current power to call a special meeting.
Special meetings allow shareowners to vote on important matters, such as e1eeting new directors
that can arise between annual meetings. Shareowner input on the timing of shareowner meetings
is especla11y important when events unfold quickly and issues may become moot by the next
annual meeting. This proposal topic won more than 6()0/o support at CVS, Sjnint and Safeway.

This proposal should also be evaluated in the context of our Company's overall corporate
governance as reported in 2012:
GMIIIbe Corporate Library, an independent investment research~ expressed concern
regarding our executive pay- $14 million for CEO Klau Kleinfeld. GMI said long-term
incentive pay for our highest paid executives consisted ofperformance-based restricted share
UDits and market-priced stock options that simply vest over time. All equity pay given as a long
teml incentive should include performance-vesting requirements. Also, market-priced stock
options could give rewards due to a rising market alone, regardless ofan executive's
performance. Om one-year performance periods could undermine the intent of long-term
incentive pay. Mr. Kleinfeld also bad a potential $24 million entitlement for a change in control.
Patricia Russo, Kathryn Fuller and Stanley O'Neal showed amazing stamina in holding on to 5 of
the 13 seats on our most important board committees after getting our highest negative votes
up to 25% negative.
1he simple majority vote topic won 74o/o-support at our 2009 annual meeting and 95% support at
· our 2011 annual meeting. However our overwhelming 95o/o--support did not equal om archaic
rule for an 800/o-vote of all shares outstanding. One could say that om management sabotaged the
2011 proposal on the simple majority vote topic. Our management spent our money to send out a
2011 special advertisements urging us to support their executive pay. This special advertisement
could have eas11y included a few words asking shareholders to support the simple majority vote
topic- but it blatantly did DOL Thus it may not come as a surprise that our corporate governance
committees was led by Judith Gueron. Ms. Gueron's 24-years tenure may erode her
independence which is so priceless to have in a director.

Please encourage our board to respond positively to this proposal to strengthen our corporate
governance and protect shareholder value:
Special Shareowner Meeting Right- Proposa14*

Notes:
Kenneth Steiner,

*** FISMA & OMB Memorandum M-07-16 ***

sponsored this proposal

Please note that the title of the proposal is part of1he proposaL
*Number to be assigned by the company.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly, going forward, we believe that It would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a..a(l)(3) in the following circumstances:
• the company objects to factual assertions because they are not supported;
• the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered:
• the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the oplnlon of the
shareholder proponent or a referenced source, but the statements are not
Identified specifically as such.
We believe that It Is appropriate under rule14a-B for companies to add,...
these objections In their statements of opposition.
See also: Sun Microsystems, Inc. (July 21, 2005).
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting. Please acknowledge this proposal promptly by email

*** FISMA & OMB Memorandum M-07-16 ***

m

Alcoa
390 Park Avenue

New York, NY 10022-4608 USA

ALCOA

November 20, 2012

YL4 E-MA1LAND OYERNIGHT MAIL
John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. CheveddeD:

I am writing on behalf of Alcoa Inc. (the "Company"), which received on November 14,
2012 the shareholder proposal you submitted on behalf ofKenneth Steiner entitled "Special
Shareowner Meeting Right' (the "Proposalj for consideration at the Companyts 2013 Annual
Meeting of Shareholders. The cover letter accompanying the Proposal indicates that
communications regarding the Proposal should be directed to your attention.

The Proposal contains certain procedural deficiencies, which Securities and Exchange
Commission ("SECj regulations require us to bring to Mr. Steiner's attention. Rule 14a..S(b)
under the Securities Exchange Act of 1934, as amended, provides that shareholder proponents
must submit sufficient proof of their continuous ownership of at least $2,000 in matket val~ or
lo/o, of a company's shares entitled to vote on the proposal for at least one year as ofthe date the
shareholder proposal was submitted. The Compan.ys stock records do not indicate that Mr.
Steiner is the record owner of sufficient shares to satisfy this requirement In addi1ion, to date
we have not received proof that Mr. Steiner has satisfied Rule 14a-8's ownership requirements as
ofthe date that the Proposal was submitted to the Company.
To remedy this defect, Mr. Steiner must submit sufficient proof ofhis ownership oftbe
requisite nwnber of Company shares. .A!J explained in Rule 14a-8(b}, sufficient proof may be in
the form of:
•

a written statement from the "record" holder of Mr. Steiner's shares (usually a broker
or a bank) verifying that for the one-year period preceding and including November
14, 2012, the date the Proposal was submitted, Mr. Steiner continuously held the
requisite number of Company shares; or

• if Mr. Steiner has filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form S, or amendments to those documents or updated fo~ reflecting his
ownership of the requisite number of Company shares as of or before the date on
which the one-year eligibility period begins, a copy of the schedule and/or form, and
any subsequent amendments reporting a change in the ownership level and a written
statement that Mr. Steiner continuously held the requisite munber of Company shares
for the one-year period.
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The SEC's rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to me at Alcoa Inc., 390 Park Avenue, New York, NY 100224608. Alternatively,
you may transmit any response by facsimile to me at (212) 836-2807.

For your reference, I enclose a copy ofRule 14&-8.

Sincerely,

'-~

!"~
·

...·

)-.-....{"' -_'J 

Margaret S. Lam
Counsel
cc:Kenneth Steiner
Enclosure

eCFR- Code of Federal Regulations

Page 1 of5

ELECTRONIC CODE OF FEDERAL REGULATIONS
e-CFR Data Is current as of November 16. 2012
Trtle 17: Commodity and Securities Exchanges
PART 240--GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE ACT OF 1934

§240.148-8 Shareholder proposals.
This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to have your shareholder proposal included on a
companyts proxy card, and included along with any supporting statement in its proxy statement, you
must be eligible and follow certain procedures. Under a few specific circumstances, the company is
permitted to exclude your proposal. but only after submitting Its reasons to the Commission. We
structured this section in a question-and-answer format so that it is easier to understand. The
references to -you• are to a shareholder seeking to submit the proposal.
(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action. which you intend to present at
a meeting of the company's shareholders. Your proposal should state as clearly as possible the
course of action that you believe the company should follow. If your proposal is placed on the
company's proxy card. the company must also provide in the form of proxy means for shareholders to
specify by boxes a choice between approval or disapproval. or abstention. Unless otherwise lnd"rcated,
the word •proposar as used in this section refers both to your proposal. and to your corresponding
statement in support of your proposal (if any).
(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company
that I am eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at
least $2.000 in market value. or 1%, of the company's securities entitled to be voted on the proposal at
the meeting for at least one year by the date you submit the proposal. You must continue to hold those
securities through the date of the meeting.
(2) If you are the registered holder of your securities, which means that your name appears in the
company's records as a shareholder. the company can verify your eligibility on its own, although you
wiD stiD have to provide the company with a written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders. However. if like many shareholders you are
not a registered holder. the company likely does not know that you are a shareholder, or how many
shares you own. In this case. at the time you submit your proposal, you must prove your eligibiTJty to
the company in one of two ways:
(i) The first way is to submit to the company a written statement from the •record• holder of your
securities (usually a broker or bank) verifying that, at the time you submitted your proposal. you
continuously held the securities for at least one year. You must also include your own written
statement that you intend to continue to hold the securities through the date of the meeting of
shareholders; or

(ii) The second way to prove ownership applies only if you have filed a Schedule 130 (§ 240.13<1101 ). Schedule 13G (§ 240.13d-1 02), Form 3 (§ 249.103 of this chapter), Form 4 (§ 249.104 of this
chapter) and/or Form 5 (§ 249.105 of this chapter), or amendments to those documents or updated
forms. reflecting your ownership of the shares as of or before the date on which the one-year eftgibillty
period begins. If you have filed one of these documents with the SEC. you may demonstrate your
eligibility by submitting to the company:

http://www.ecfr.gov/cgi-binltext-idx?c=ecfr&SID=l3be75de4e87358e797c226a4a5e6db9&rgn=div8...
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(A) A copy ofthe schedule and/or form, and any subsequent amendments reporting a change In
your ownership level;
(B) Your written statement that you continuously held the requfred number of shares for the one-
year period as of the date ofthe statement; and
(C) Your written statement that you Intend to continue ownership of the shares through the date of
the company•s annual or special meeting.
(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than
one proposal to a company for a partfcuJar sharehoJders' meeting.
(d) Qusatlon 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

{e) Question 5: VVhat fs the deadDne for submftUng a proposal? (1) If you are submitting your
proposal for the company's annual meet1ng, you can ln most cases find the deadline in last year's
proxy statement. However. if the company dkl not hold an annual meeting last year, or has changed
the date of Ita meeting for this year more than 30 days from last year'& meeting, you can usuaHy find
the deadline In one of the company•s quarterly reports on Form 10-Q (§ 249.308a of this chapter), or fn
shareholder reports of investment companies under§ 270.30d-1 ofthJs chapter of the Investment
Company Ad of 1940. In order to avoid controversy, shareholders should aubml their proposals by
means. lncludJng electronic means, that permit them to prove the date of delivery.
(2) The deadline is calculated In the folfa.ving manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive
offiQes not less than 120 calendar days before the date of the company's proxy statement released to
shareholders rn connection with the previous year's annual meeting. However. if the company did not
hold an annual meeting the previous year. or if the date of this year's annual meeting has been
changed by more than 30 days from the date ofthe previous year'& meeting, then the deadline is a
reasonable lime before the company begins to print and send lis proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.
(f) Question 6: Vv'haf If I fall to fellow one of the ellglbUity or procedural requirements explained fn

answers to QuestJons 1 through 4 of this section? (1) The company may exclude your proposal. but
onJy after it has notified you of the problem. and you have failed adequately to correct ft. Wlfhfn 14
cafendar days of receiving your proposal, the company must notify you In writing of any procedural or
elfglblflty deflclendes. as well as of the time frame for your response. Your response must be
postmarked. or transmltled electronically. no later than 14 days from the date you received the
company's notification. A company need not provide you such notice of a deficiency ifthe deficiency

cannot be remed"Jed, such as if you ran to submit a proposal by the company's properly determined
deadDne. If the company intends to exc::lude the proposal, It wflllater have to make a submission under
§ 240.148-8 and provide you with a copy under Question 10 below,§ 240.148-8(1).
(2) If you fall in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from itB
proxy materials fer any meeting held in the following two calendar years.

(g) QuesthJn 7: V\lho has the burden of persuading the Commission or Its staffthat my proposal
can be excluded? Except as otherwise noted, the burden Is on the company to demonstrate that It Is
entitled to exclude a proposal.
(h) Question 8: Must I appear personally at the shareholders• meeting to present the proposal? (1)
Either you. or your representative who Is qualified under state law to present the proposal on your
behalf. must attend 1he meeting to present the proposal. Whether you attend the rneetrng yourself or
send a qualified representative to the meeting in your place, you should make sure that you, or your

http://www.ecfr.gov/cgi--binltext..idx?c=ecfr&SID=l3be7Sde4e87358e797c226a4a5e6db9&rgn--div8.••
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representative, foDow the proper state law procedures for attending the meeting and/or presenting
your proposal.
(2) If the company holds its shareholder meeting In whole or In part via electronic medfa. and the
company permits you or your representative to present your proposal via such media, then you may
appear through electronic media rather than traveling to the meeting to appear In person.
(3) If you or your qualified representative fail to appear and present the proposal, without good
cause. the company wiD be pennllted to exclude all of your proposals from its proxy materials for any
meetings held in the following two calendar years.

(0 Question 9: Jf I have complied wfth the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal Is not a proper
subject for action by shareholders underthe taws of the julisdfctlcn of the company's organization;
Nom 10 PARAGRAPH ( I )(1): Depending on the subject matter. soma proposals are not conaldetlld proper

under state law If they would be binding on the company If approved by shatehckters. In our expedence. most
propoeala that are cast as recommendations or requests that the board of directors take specified acUon are
proper under state law. AcconHngJy, we wDI assume that a proposal drafted aa a recommandatfon or suggestion
fa proper unless the company demonstrates otherwlaa.
(2) VIolation oflaw: If the proposal would, 1f Implemented. cause the company to violate any state.
or foreign
to which It Is subject;

federa~

raw

Nor& TO PARAGRAPH ( I )(2): We wilt not apply thla baala far exc1usfon to permit exclusion of a proposal on
grounds that it woukl violate foreign law ifrxmtp!lance with the foreign law would raauft In a vfofation of any &tale

or federal law.

(3) VIOlation of proxy rules; Ifthe proposal or supporting statement Is contrary to any of the
Cammlssfon's proxy rules, Including § 240.148-9, whlch prohibits materiaDy false or misleading
statements in proxy soliciting materials;

(4) Personal grlavance; special interest If the proposal relates to the redress of a personal claim
or grievance against the company or any other person, or if it is designed to result in a benefit to you,
or to further a personal Interest. which is not shared by the other sharehoklers at large:
(5) Relevance: lf1he proposal relates to operations whfch account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
eamfnga and gross sales for its most recent flscaJ year. and is not otherwise significanUy reJated to the
oompany's business;

(8) Absence ofpower/authority: rf the company would lack the power or authority to implement the

proposal;
(7) Management funclions: If the proposal deals with a matter relating to the company's ordinary
business operations;
(8) Dlreclor elections: If the proposat:

(I) Would disqualify a nominee who Is standfng for election;
(II) Would remove a director from office before his or her tenn expired;

(Ill) Questions the competence. business judgment. or character of one or more nominees or
directors;
(lv) Seeks to include a specific individual in the company's proxy materials fer election to the
board of dlr9ctors; or

(v) Otherwise could affed the oulcome of the upcoming election ofcffrectors.
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(9) Conflfots with company's proposal: If1he proposal dlredly conflicts with one of the company's

own proposals to be submitted to shaJ8holders at the same meeting;

Non: TO PARAGRAPH ( i )(9): A company's subml881on to the Commission under this section should 11Jeclfy
the points of confUct with the company's proposal.

(1 0) SUbslantial/y implemented: Ifthe company has already substantially implemented 1he
proposal;
Non: TO PARAGRAPH (I )(10): A company may exclude a shareholder proposal that wou!d provide an advisory
vote or seek future advfaory votes to approve the compensation of execulves as dfsclosed pursuant to Item 402
of Regulation 8-K (§ 229A02 of this chapter) or any srccessorto Item 4D2 (a •say-on-pay 'latej or that relatee
to the frequency of say..on-pay votes, provided that In the most recent sharehofder vote required by§ 240.14a-21
(b) ofthfs chapter a single year{ ie., one. two, or three yeara) received approval of a l'rl8jorif¥ of votes cast on
the matterand the company has adopted a policy on the frequency of say-en-pay votes that is consistent with
the choice ofthe majority of votes cast In the meat recent sharehoklervote required by§ 240.14&-21(b) ofthfa
chapter.

(11) Dupl/cation: If the proposal substantially dupriCStes another proposal previously submitted to
the company by anolher proponent that wm be Included in the company's proxy materials for the same
meeting;
(12) Rssubmlsslons: If the proposal deals with substantially the same subject mattar as another
proposal or proposals that has or have been previously Included In the company's proxy materials
wlthfn the preceding 5 calendar years. a company may exclude it from Its proxy materials for arty
meeting held wlhfn 3 calendar yeatS of the last time it was Included ifthe proposal received:
(i) Less than 3% of the vote if proposed once within the preceding 5 calendar yeara;
(II) Less 1han 6% of the vote on Its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years: or

(Ill) Less than 10% of the vote on its last submlssfon to shareholders If proposed three tfmes or
more prevfously within the preceding 5 calendar years; and

(13) 8peoiflo amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

(J) Question 10: What procedures must the company follow if it Intends to exclude my proposal?
(1) If the company Intends to exclude a proposal from Its proxy materials. it must file Its reasons with
the Commission no later1han 80 calendar days before It flJes its definitive proxy statement and form of
proxy with the Commission. The company must simultaneously provide you with a copy of Its
submission. The Commission staff may permit the company to make fts submission later than 80 days
before the company files Its definitive proxy statement and form of proxy. if the company demonstrates
good cause for missing the deadDne.
(2) The company must file six paper copies of the following:
(I) The proposal;

(D) An explanation of why the company beHeves thm it may exclude the proposal. which should, if
possible, refer to the most recent applicable authority, such as prior DMslon letters issued underthe
rule; and

(IIQ A supporting opinion ofcounsel when such reasons are based on matters of state or foreign
Jaw.
(k} Question 11: May I submit my own statement to the Commission responding to the company's
arguments?
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Yes. you may submit a response, but it is not required. You should try to submit any response to
us, with a copy to the company, as soon as possible after the company makes its submission. This
way, the Commission staff will have time to consider fully your submission before it issues its
response. You should submit six paper copies of your response.
(I) Question 12: If the company includes my shareholder proposal in its proxy materials. what
information about me must it include atong with the proposal itself?

(1) The company's proxy statement must include your name and address. as well as the number
of the company's voting securities that you hold. However. Instead of providing that Information, the
company may instead Include a statement that it will provide the information to shareholders promptly

upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement
(m) Question 13: VVhat can I do if the company includes in Its proxy statement reasons why H
belfeves shareholders should not vote in favor of my proposal. and I disagree with some of its
statements?
(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own point
of view, just as you may express your own point of view in your proposal's supporting statement.
(2) However. if you believe that the oompany's opposition to your proposal contains materially
false or misleading statements that may violate our anti-fraud rule, § 240.148-9, you should promptly
send to the Commission staff and the company a letter explaining the reasons for your view, along
with a copy of the company's statements opposing your proposal. To the extent possible, your letter
should include specific factual information demonstrating the inaccuracy of the company's claims.
Time permitting. you may wish to try to work out your differences with the company by yourself before
contacting the Commission staff.
(3) We require the company to send you a copy of its statements opposing your proposal before It
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statements, under the following tfmehmes:

(0 If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to inducle It In its proxy materials, then the company
must provide you with a copy of its opposition statements no later than 5 calendar days after the
company receives a copy of your revised proposal; or
(D) In all other cases. the company must provide you with a copy of its opposition statements no
later than 30 calendar days before Its flies definitive copies of its proxy statement and form of proxy
under§ 240.148-8.
[63 FR 29119, May 28. 1998; 83 FR 50822, 50623, Sept 22. 1998. aa amended at 72 FR 4168, Jan. 29, 2007;
72 FR 70458, Dec. 11. 2007; 73 FR 977, Jan. 4, 2008; 78 FR 6045, Feb. 2, 2011; 75 FR 58782, Sept 18, 2010)

For questions or comments regarafng &CFR editorial content. featural, or design, ematl ecfr@nara.gov.
For questions concerning e-CFR programming and delivery isauea. email webteam@gpo.gov.
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Lam, Margaret
From:
Sent:

*** FISMA & OMB Memorandum M-07-16 ***

Friday, November 30,2012 5:01PM
Lam, Margaret

To:
Cc:

Strauss. Audrey

Subject:
Attachments:

Rule 14a-8 Proposal (AA)
CCE00017.pdf

tdt

Dear Ms. Lam,
Attached is rule 14a-8 proposal stock ownership letter. Please aclmowledge receipt and let me
know by Monday whether there is any question.
Sincerely,
John Chevedden
cc: Kenneth Steiner
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Phonet *** FISMA & OMB Memorandum M-07-16 ***

Faxt2.12 ~1f J'' 1-'t07

Fax#

Kennelb steiner
14 stoner Avenue .. Apt 2M
Graat Neck. NY 11€rl1-2100 .
Re: TD Amerllrade accowlt ending In

*** FISMA & OMB Memorandum M-07-16 ***

Dear Kenneth steiner,
:

.

Thank you for allOWing me to 18818tyou today. Pursuant to your requeet. 1hla Jettsr Is to fnbm you that.
*** account
FISMA &ending
OMB Memorandum
M-07-16
***
tl In the TD Arnerltlade clearing, Inc DTC #0188,
you have
conUnuouGiy
held no
1888 than 9,700 abares ofAA- AJJXJA INC, 600 8hafas of BAX- BAXtER INTERNATIONAL INC. and
3,058 shales cliP -INTERNA110NAL PAPER CO, and 2s100 shares of PEP- PEPSICO INC, since
OCiober 1, 2011.

If you have any'fUIIbet queeUons. p1eale contact 800-869-3900 m speakwHh a TD Arnerltrade Client
8ervlcea repreaentdle, ore-mal us at c:JientlervfcesCtdarnerftracotYL We me avallabJe :14 hour8 a
clay. seven days a week.
·
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Sincerely,

'II

t
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Tblt Wonnatfoa le ftQnrstl8c:l ;a part of ap18llll fnfannallan sarvrc:e and lDArrlelltnMfesbd nolba Babllttarmy clamllaa adsfng ~
GUtolanyfnlla:lnc,ffn tllo fiDaatian. Becaulel* fltlalll:latioclmaydlbrfniDJOUrlbAmrdnldo n:adhtt~ JDU
f
llhmddAIIJcQJan lit TD'*I&Diadomoalhlrllatamallla theoffJclal.-.aani ol)1ni'TD_Amellrade~
;

1DMarlmd&does not ptoVIdo ln¥tslment. rega~ or
coRIIqCMIIIt8Si tl )all' frlnlacliaDa. •
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10826 Farnam Drive, Omaha. NE 8815418~ I www.tdameritrade.com
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