
  

(i UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-4561

OIVISION OF
CORPORATION FINANCE

March 14,2012

Robert B. Schumer
Paul, Weiss, Ritkd, Whn & Garson LLP
rschume~paulweiss.com

Re: Liz Claiborne, Inc.
Incomig letter dated Janua 13, 2012

Dear Mr. Schumer:

Ths is in response to your letters dated JanUa 13,2012, Jahua 19,2012,
Febru 13,2012 and Febru 16,2012 concerng the shareholder proposal submittd
to Liz Claiborne by Kenneth Steiner. We also have received letters on the proponent's
behal dated Janua 15,2012, two letters dated Janùar 16,2012, Janua 23, 2012,
Janua 25,2012, Janua 30,2012, Janua 31,2012, Februar 6, 2012; Febru 8,
2012, Februar 13,2012 and Febru 28,2012. Copies of all of the correspondence on
which ths response is based will be made available on our website at
htt://ww.sec.gov/divisions/cor.:fcf-noaction/14a-8.shtm. For your reference, a:
brief discussion of the Division's inormal procedures regarding shareholder proposas is
also available at the same website address.

Sincerely, .

Ted Yu
Senior Special Counsel

Enclosure

cc: John Chevedden
 *** FISMA & OMB Memorandum M-07-16 *** 



March 14,2012
 

Response of the Offce of Chief Counsel 
Division of Corporation Finance 

Re: Liz Claiborne, Inc. 
Incomig letter dated Janua 13, 2012 

The proposa asks the board to tae the steps necessa unateray (to the :flest
 

extent permtted by law) to amend the bylaws and each appropriate governg document 
to give holders of 10% of Liz Claiborne's outstadig common stock (or the lowest 
percentage permttd by law above 10%) the power to call a special shaeowner meetig. 
The proposal also asks that such bylaw and/or charer text wil not have any exclusiona 
or prohibitive languge in regard to callig a spcia: meeting that apply only to
 

shareowners but not to mangement and/or the board (to the fues extent permttd by
 

law). 

We are unable to concur in your view that Liz Claiborne may exclude the 
proposal under rues 14a-8(b) and 14a-8(f). Accordigly, we do not believe that Liz 
Claiborne may omit the proposal from its proxy materials in reliance on rues 14a-8(b) 
and 14a-8(f). 

W è are unble to concur in your view tht Liz Claiborne may exclude the
 

proposa under rue 14a-8(i)(1). Accordigly, we do not believe that Liz Claiborne may
 

omit the proposa from its proxy materials in reliance on rue 14a-8(i)(1). 

We are unble to concur in your view that Liz Claiborne may exclude the
 

proposal under rule 14a-8(i)(2). In our view, the proposa would not require Liz 
Claiborne to amend a charer or bylaw provision if doing so would violate applicable 
state law. Accordingly, we do not believe that Liz Claiborne may omit the proposal from 
its proxy materials in reliance on rue 14a-8(i)(2). 

We are unable to concur in your view tht Liz Claiborne may exclude the 
proposal under rue 14a-8(i)(6). Accordigly, we do not believe tht Liz Claiborne may 
omit the proposa: from its proxy materia:s in reliance on rue 14a-8(i)(6). 

Sincerely, 

Siral R. Mukeijee
 

Attorney-Adviser 



DIVSION OF CORPORATION FINANCE 
INORM.PROCEDURS REGARING SHAHOLDER PROPOSALS
 

The Di~sion of Corporation Finance believes that its responsibilty with respect to 
matters arsing under Rule 14a-8 (17 CFR 240~ 14a-8), as with other matters under the proxy 
rues, is to aid those who must comply with the rue by offerig inormal advice and suggestions 
and to d~tene, intially, whether or not it may be appropriate in a parcular matter to 
recommend enforcement action to the Commssion. In connection with a shareholder proposal 
under Rule 14a-8, the Division's sta considers the inormation fushed to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any inormtion fushed by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not requie any communcations from shaeholders to the 
Commssion's sta the stawil always consider inormation concernng alleged violations of 
the statutes admstered by the Commssion, including arguent as to whether or not activities 
proposed to be taen would be violative of the statute or rue involved. The receipt by the staff 
of such inormation, however, should not be constred as changig the sta s inorma: 

procedurs and proxy review into a formal or advers procedure. 

It is importt to note tht the stas and Commssion's no-action responses to
 

Rule 14a-8(j) submissions reflect only inorm views. The determinations reached in these no-
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposa. Ony R cour such as a U.S. Distrct Cour ca decide whether a company is obligated
 

to include shaeholder proposals in its proxy materia:s. Accordingly a discretionar 
detertion not to recommend or tae Commssion enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuig any rights he or she may have against 
the company in cour should the management omit the proposal from the company's proxy 
materia:. 



  

 
 

  

Febrar 28,2012

Ofce of Chef Coun
Division of Corpon Fince
Secuties and Exchae Comsion
i 00 F Stt, NB
Wasn, DC 20549

# 11 Rule 14a-8 Proposal
Li Claorne, In (L
Spee Sharolder Meetig
Kenet Stiner

Laes and Getlemen:

Ths fu rend to the Janua 13,2012 compay reuest to avoid th eslished rue
. 14a-8 proposal.: .
In red to the compay's legal opinon, it is a fudaen principle of corora gover
tht ther is a division in th authori of th bod and the sheowner. Bos hae fu
authrity regadig overall maent of a compay. Sharwners, on the oth.ha re
some author related to fimdamnta maer such as major trsaCons corate policy or

governce pr .

Any cla th a propOS pu violates ste law by inngig on the boar~s auority
must explore th someesvae bounda betwn boar and shwner' aurity. Th
company's legal opion does not attmp to do ths. Inted, it dies at len the pUrort

overlming autorit of the boar whe ma no mention of the authority of th
shawnrs theby giving th fa imesion tht shawner have no authority, which is
nons.
The company onl prvides a single perpectve opinon.

Th is to reue tht the Offce of Chief Counl alow ths reslution to st and be vo
upn in the 2012 proxy.

Sinceely,~t¥~,/
ohn Cheedden. .

-
cc:
Kenneth Steier

Chrisopher T. Di Naro -:hrs_dino(z.cow

*** FISMA & OMB Memorandum M-07-16 *** 
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-NO ADlTlO THE NEW 'iK-l
 

By emai to sharehoJderoroDOSal(Q..ec.20V 

u.s. Seties and Exchage Commion 
Ofce of Chef Counl 
Diviion of Corpration Fince 
100 F Stree N.E.
 

Wason, D.C. 20549 

Re: Liz Claboe, Inc.- Stockholder Proposa of 
 Mr. Kenth Stein 
Put to Rule 14a-8 of 
 the Seces Exchage Act of 1934 

Dea Sir or Mad 

On behaf of 
 Liz Claiborne, Inc., a Delawar coiporaon (the 
"Compay"), we wr to respond to the Febru 13, 20 12 
 letter sent by Mr. John 
Chevedde to the st of 
 the Division of Corpraon Fince (th "Sta") of th u.S. 
Secties and Exchge CoDuion reardig the Compay's no acon rees let,
 
da Janua 13,2012 (the "Reques Let"), with respec to the above-captioned 
stockholder prposal (the "Stokholde Propo'") 

In IDS let da Febrw 13,2012, Mr. Chevedden positS an
 

inteiption of 
 Delawa la tht is sily incorrec - naely, th th board of
dirs of a Delawae corpraon is not reuid to declar a prpoSe cha 
amendment advisable prior to submittg the proposa to stckolder for appva. As
 

the legislative syopsis to the 1998 amendents to the Geeral Corpration Law of 
 the 
State of Delaware sttes:
 

http:sharehoJderoroDOSal(Q..ec
http:rshumer(lpauleiss.com
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PAUL. WEISS, RIFKIND, WHARTON & GARRISON LLP 

U:S. Securties an Exchage Commsion 

''Te amenen to subseon (b) of Secton 251 reuig a

deton by the. board of diec th a merger ageement is 
advisable confonn ... to the reuient in suseon (b )(1) of Secon 
242 th the boar of dictrs declar a ch amendment advisale
 
prior to subttg it to stkholders." 1998 Delaware Las Ch 339 (S.B.
 

311). 

Bod Iiroval of chr amendments - in the form of delar
 

adviable suh an amendment - is a fidaenta requient unde Deawa la. As
the Stockholder Prposa is evidey prem on a fudaenta miundestdi of
Delawa law, we 1r th Mr. Chveden an Mr. Steer wi respy withw
th Stokholde Prsa. In the abce of suh a withdrwa, the Copay reectfy 
reques the Stas cocure with its decon to omit the abve-tioned .stkhlder 
proposal frm its 2012 Prxy Stateen an fuer reest th the Sta conf th it
 

will not remmen any enorcement acon agai the Company. . Plea ca the 
you have any quesons or nee adona inormtionungned at (212) 373~3097 if 


Th you for your prompt attion. 

Resy your,,~~ 
4ilh B. Schumer
 

cc: Nicholas Rubino (l Claibo, Inc.)
 
Chstpher Di Naro (Liz Claibore, Inc.) 
Kenet Steiner 
John Chevedden 
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-N0 ADl1T 'r TH NlYO II 

Bv emaß to sbareholderoroDosaJttee!!OV 

u.s. Secties and Exchage Commssion
 
Offce of Chief Counl
 
Diviion of Corpraon Fince
 
100 F Stret N.E.
 

Washigton, D.C. 20549
 

Re: Li Claiborne, Inc. - Stockholder Proposa of 
 Mr. Kenet Steiner 
Puuat to Rule 14a-8 of the Securties Exchge Ac of 1934 

Dea Sir or Mada: 

On behaf or 
 Liz Claiborne, Inc., a Delaware corporation (the "Company"), we 
wrte to respond to the lettrs sent by Mr. Jòbn Chevedden to the. 
 st of 
 the Divion of 
Corpration Fince (the "Sta of 
 the U.S. Securties and Exchage Commion 
regardi the Company's no action request lettr, da Janua 13, 2012 (the "Request
 

Le"). with repect to the abve-captioned stckholder prposal (th "Stokholder
 

Proposal''). 

In hi leter daed Febru 6,2012, Mr. Chevedden assert th by readig the
 

"outide opinion it bemes clea tht the board can determe that adoptig th proposal 
is eith advisale or not advisable, and regaress of 
 the board's decision, then the boar 
can tae sts to enble shareholder to vote on ths proposa:' In his lett dated 
Febru 8, 2012, Mr. Chevedden reiterate ths sae asserton. 

http:rsume~aulweiss.co
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PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP 

U.S. Securties and Exchage Commssion 

Mr. Cheved ha conf his arguents for alowi the Stockholder Prposa 
to be voted on (with respe to whch we have never argued th a determtion of
 

advisailty by the Board is relevant) and the proess of implementig the Stockhlder 
Prposa in acrdce with its te if approved (whch reui a Board dettion
 
of th adviilty of an ament to th Company's re cercae of 
incorporaon). As a matter of Delawae law and as discused in the Delawar law 
opinon, if a bod of diecrs does not believe a charr amendment is advisale, such 

bo of dirs may not propose the adoption of s:h amdmt Morever, th text 

of the Stockholde Prposa does not ca for the Boar to detee the adviilty of 

givi holder of 10%1 of the Compay's outdine common stck the power to ca a 
spal meeg, bu raer to implement such chages by unatey amendig the

Copay's gover docum. As discussed in the Request Lett and th Delawa 
law opinon an reognze by the Sta in the ince cited in the Reques Lett an
 

the Delawa law 
 opinon; the acons nec to implemen the Stokholder Prosa 
in acrdance with its te would caus the Compay to violat Delaware law 
 and, as 
such, the Stockholder Proposa is not a proper subjec for stockholder action and should 
be excluded frm the Company's proxy maal. 

. ** * 

Th Company respctfly reque the Stas concurence with its decision to 
omit th above-ctioned stockhlde proposa from its 2012 Proxy Statement and fu 
requets tht the Sta conf tht it wil not remmend any enoren action agst 
th Compay. Plea cal the undersigned at (212) 373-3097 if 
 you have any quesons or 
need additiona inormaton. 

Th you for your prompt attention. 

Resectfly your,
 

/U-st
Robe B. Schumer 

cc: Nichola Rubino (Liz Claiborne, Inc.)
 

Chtopher Di Nardo (Liz Claborne, Inc.) 
Kennth Steiner 
John Cheveden 



  

JOHN CHVEDEN
 

 
,

F~br 13.2012

Of~ of Chief Counl
D(vion of Corporaton Fin
Securties and Exch Cosion
100 F St NE
W:ason, DC 20549

# ~O Rule 14a-8 Proposal
Li Clöome, me. (LIZ
Specia Sheholder Meetig
K~eth Steinr

L8es an Genem:
,

 

T.s fuer repond to the JanUa 13, 2012 copay reqt to avoid th eslised rue
14a-8 proposal.

Th outsde opinon, pa 3, cite 8 Det C. § 242(b Xl) whch st" if th corporaon ha
~ita stck its board of dirs sh adpt a reluton se fort th amen
pio dear its advisait."
A,dvisabilty mea wiom or deirabilty.

Wisom or desty ca be expd potively or nevely.

The outde opinon, pae 4, th magicay trorms "advsail" into "declae advible."
!

Th is to request th the Offce of Chef Counl alow th reluton to sta an be vote
upon in the 2012 proxy.

Sincere,~'L-
9ln Chevedde

-

cc:
Kenet Steier

Chisopher T. Di Nar ~hrs_dido~cou¡

*** FISMA & OMB Memorandum M-07-16 *** 



  

JOHN CHEVEDDEN
 

  

Febr 8,2012

Offce of Chief Counsel

Diviion of Corpaton Finace
Secties an Exche Commssion
100 F Steet. NE
Washingon, DC 20549

# 9 Rule 14a-8 Proposa
Liz Clborne, IDe. (L
Speal Sheholder Meeg
Kenneth Steiner

Lades and Geemen:

Ths fuer rends to the Janua 13, 2012 compay reque to avoid ths eslished nie

14a-8 proposa.

Del. C. § 242()(1) stes," If the corporaon ha caita stoc it bo of dior sha adpt
a resluton seg for the amdment proposed, declar its adabilty.'t

By cafuy reg the outsde opinon inludg page 3, it becmes clea tht th bod ca
. detee th adopt this proposa is eiter adisale or not adsable. Rear of 

th
bod's decon th bo ca then tae sts to enle sholder to ca an adso voe on
ths pratry nie 14a-8 prposal.

Th is to requet th the Ofce of Chief Counl allow th reluton to std an be voted
upon in th 2012 proxy.

~'.4~
000 Chevedden

cc:
Ke Steer
Chstpher T. Di Nardo -=hris_dido~.co11

*** FISMA & OMB Memorandum M-07-16 *** 



(LI: Rule 14a-8 Proposa, November 25,2011)
3* - Speeia Shaeowner Meetgs

Relved, Shawner as our boar to tae the stps necar unery (to the fues extnt 
peitted by law) to amen our bylaws an ea appropriat govern docuent to give holdeabve . 
H)o/Ó) the power to ca a spec shwner metig. 
of 10% of our outdig common stck (or th lowest percentae permtt by law 


and/or cha text wi not have any excluon or prbibltiveThi include tht suh bylaw 

langue in regar to cain a speia meetig tht apply on to shwners but not to 
maen and/or th bod (to the fuest ext permtted by law). 

Speci meetigs allow showns to vote on imort mattrs such as elec new dirers

th ca ar beeen an meegs Sharwn inut on the ti of sheownr mees 
is esecaly impor when events unold qucky and ises ma become mot by the next
 

anua meeting. Th prposa do not impac our boar's curt power to cal a spia
mee: 
Ths propsa topi~ wo more th 6(/Ó support at.CVS, Spri an Safewa. . 

Ou mage scuted our oprtty to vot on the 2010 shholde proposa to enble
10010 of shaholder to ca a spec meeg. Ou manem mad us vote (uny no 
less) on a we mangement proposal for an alst inuntale 35% of sholdes to ca

a spia meetig in ord to sce our oportty to vote on the shlder propo for a 
reistc 100.1 of shholder to cal a specal meetig. Th is th ren it is nesai to 

resbmit th proposa topic. 

Plus we gave .65%-imrt to the 2011 sharholde prpo for a shholde opportty to act
 

by wrtten cont and our mageent ha not taen any action to adopt it. 

Pleae enure our board to rend positively to th prpo to intiat imroved cote
 
governce and fial perorm: Spcial Shaeowner Meetigs - Yes on 3.*
 



  

 
 

  

Febru 6, 2012

Offce of Chief Counl
Division of Corporaon Finance
Secuties an Exchae Commsion
100 F Street NE
Washgtn, DC 20549

# 8 Rule 14a-8 Proposa
Liz Claibrne, Ine. (LIZ
Speci Sharolder Meetig
Kenneth Steier

Ladies an Getlemen

This fuer rends to th Janua 13,2012 copay reques to avoid th estali nùe
14a-8 proposa

By cafuly readi the outside opinon it bees cle that the bo ca derm tht
adopti ths proposa is either advible or not advisable, and rees of th board~s decon,
then the board ca tae steps to enale shholders to vote on this proposa.

This is to requ th th Offe of Chef Counl alw ths reluton to std and be vote
upon in th 2012 prxy.

Sincerely,~. .f.
000 Chevedden

cc:
Kenet Steiner

Chtopher T. Di Naro -:hrs_di~z.coiw

*** FISMA & OMB Memorandum M-07-16 *** 



  

JOHN CHEVEDEN
 

  

Janua 31" 2012

Ofce of Chef Counel
Divison of Corpraon Finance
Secties and Exchage Commssion
i 00 F St NE
Wasgton, DC 20549

# 7 Rule 14a-8 Proposa
Li Claöome, IDe. (L
Speei Shareholder Meetin
Kenneth Steiner

Ladies and Gentlemen:

Ths fuer repond to the Januar 13, 2012 company reuet to avoid th established rue
14a-8 proposåI.

Th outside opinion does not exla how a proposa which be with "Shaolde as our

board..." to tae steps might then supposedy rever itsf and then purrty "mdae tht
. the boar. ..." tae steps. Refer: Outside opinon. pag 4, lin 9.

The outde opinon copounds its eror a few lies beyond th by clami th a proposa

whch be with, "Shaolde as our board ..." to tae steps thereor supposey "reui
the boar" to tae steps.

This is to rest th the Offce of Chief Counsel allow th resoluton to std and be vote

upon in the 2012 proxy.

Sincerely,

A:..L ~ _
~ Cheved¿n -

cc:
Kenneth Steiner

Chrstopher T. Di Naro ":chrs_dido~licom~

*** FISMA & OMB Memorandum M-07-16 *** 
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PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP 

ha tan sufcient action to inrm itself of the merts of the amendment and seond. 
ha concluded afer considertion of the obligaons imose by its fiduciar duties that 
the amenmen is advisable. See CA, lnc v. AFCM EmpL Penson Plan, 953 A.2d . 
227, .240 (DeL. 2008) (invaldati a bylaw th mandated boar action in circumstance
 

where a proper application of fiduciar duties could prelude such action); cl Smith v.
 

Van Gorkom, 488 A.2d 8S8, 872-73 (Del. 1985) fA director's duty to inform himselfin 
prearation for a dec. . n derves from the fiduciar capacity in which he sees the 
corporaon ts st lder.''). Implementaon of the Stokholder Proposal,
 

however, w ld mandae at the Board declar advisble an amendment to th Restated 
fiduciar dutes could prelude the Board frmCertficate en a prope plication of 


making su a . n. Thus, becaus implementation of the Stockholder Proposa
 

res the Bod to tae specified acton without regd to th exerise of the Board's 
fiduciary duties, its implementation would violate Delaware law. 

B. The Boord Cannot "Unilaterally" Implement the Stockhlder Proposal
 

Undr Delaware La.
 

The Stockholde Pro ~ the oar "to tae the sttps necesar
wiilalerally (to the fuest exent d by1a)" amend eah apropriate govering 
document to give holder of te peent any's common stock the powe to
 

ca speial stockholder meetis. (empha added). As exlaed above, 
the Stockholder Prposal would reuire an amendment to the Restatedimlementaon of 


Certcat, which must be accomplish in stict compliance with the requirements of 
Section 242 of the DGCL (i.e.. pnorto any stockholder adoption of the amendment. the 
Board first must adopt a reslution declaing the advisabilty of the amendment and 

thtcag for a stockholder vote). 8 Del. C. § 242(b)(1). Thus. Setion 242 makes clear 

the Board caot unuaterally adopt an amendment to the Rested Certifcate.
 

Notably, the Stockholder Prpos only cals upon the Boar to take steps 
unilateraly to amend the Restated Certcate and By-Laws "to thejullest extent 
permitted by law." (emphais added). This limitation does not save the Stociolder 
Proposa. Because Secton 242 strictly reiUre that stockholders approve all charer 
amendments thre is no extnt to which a board of dirtors ca act unilaterally to amend 
a ceficate of incorporation. See Lions Gate Entm'l Corp. v. Image Enlm 'iIne., 2006
 

WL 1668051, at *7 (DeL. Ch. June 5, 2006) (holding that a cher provision purortg
 

to give the boar the power to amend the chaer unateally "contravenes Delawar law 
an is invald"). Any unlateral attpt by the Boar to implement the Stokholder
 

Proposal (which, as discu above, requi the adoption of an amendment to the
 

Restated Cecate) would constitu a violaon of Delaware law. 



  

JOHN CHEVEDEN
 

  

Janua 30, 2012

Ofce of Chef Counsel
Divion of Corporon Finance

Secures and Exchage Commssion
i 00 F Stt, NE
Wåston, DC 20549

# 6 Rul 14a-8 Propo
Li Clborn~ Ine. (L)
Specal Shareholder Meeting
Keneth Steiner

Ladies an Gentlemen:

Ths fuer reponds to the Jan 13,2012 compay reuest to avoid this establied mle
14a-8 proposa.

The purort and repetey-cte Marathon Oil Cirporation (Jan 9; 2(08) is not found at
http:t/ww.se.gov/divisionslcofinlcf-noationl008_14a-S.shtm

Accordi to th outside opinion the compay could ge unted no actioi; relief for al. fubie
nùe 14a8 proposals (tht could reult in amnd the cher) beuse the diecrs could reect
all such rue 14a-8 proposas under the gu of "fid.ar duty." In other words the compay

position is tht the charer ha imunty frm rue 14a8 proposa unes the dirers relent on
thei clais of "fiducía duty'"

The compay objec to "utey (to the:funest exent pertted by law)." But the company
disiusly does not tae th objection. to its log coi;clusion and declare that th bod

supposedly took absolutely no unter steps when it fit took stps to adpt a ver li

shaholde rit to cal a speia mee in 2010.

TIs is to reues th the Securities and Exchae Commssion allow ths 
resolution to std and

be voted upon in th 2012 prxy. .

Sincely,~--,(
. oli Chevedden

cc:
Kenneth Steiner

Chropher T. Di Nardo o(hris_diardo(iz.com:

*** FISMA & OMB Memorandum M-07-16 *** 



  

JOHN CHEVEDDEN
 

  

Janua 25, 2012

Offce of Chief Cmmsel
Division of Corporaon Finance
Secties an Exchae Commsion
i 00 F Steet, NE
Washigtn, DC 20549

# 5 Rule 14a-8 Proposal
Liz Clborne, Ine. (LIZ)
Spel Shareholder Meeting
Kenet Steiner

Laes an Gentlemen:

Ths fÏer reponds to the Janua 13,2012 company requet to avoid tls estabHs rue

14a-8 proposal.

AOérgan Inc (Janua 25, 2012) sad .th Alergan did not prvide guda on how a
shaholde ca dete whether his broker or ba is a DTC parcipant an did not advi
wht proof of ownerip the sholde ned to obtan if his .broker or ba is not a DTC
parcipant

Ths se to fit the attched Deember 4,201 i Liz Claiòome let.

TI is to request th the Secues and Exchae Commssion alow th resluton to stad and
be voted upon in the 2012 proxy.

Sincerly,

~~~-.,Chevedden

cc:
Kennth Steiner

Chrstopher T. Di Nardo ~hrs_didoWiz.cow

*** FISMA & OMB Memorandum M-07-16 *** 



  

 
 

  

Janua 23, 2012

Offce of Chef Counl
Division of Corporaon Finace
Securities an Exchae Commsion
100 F Str NE
Washgton, DC 20549

# 4 Rule 14a-8 PropoSal
Liz Clborne, me. (G
Speci Sharholder Meeting
Kennet Steiner

Ladies and Gentleme

This fuer reponds to th Janua 13,2012 company reues to avoid ths estlished rue

14a-8 proposa.

The compay Janua 19, 2012 lettèr clai that the rer should be able to fid Northrop
Grumman Corporatn (Marh 10, 2008) in spite of the company givi the wrong da.

The resolve stent in Northrop Gruman Corporaton (Mch 10,2008) contaed the
words "no resicton" whch are not in the 2012 prposal. The company provided no precent
for the text in th 2012 prposa reti in no action relief on any i-2 or i-6 ise.

The proposal sts" "Th proposa does not impact our board's cunt power to cal a spia

meeti" The compay fai to give a rue to support how pa of a proposal ca be caed the
reolved statement and how pa of a proposa ca be caed the supportng statement

The company Janua 19, 2012 let provide no intace of the company mag shaholder
awar th by voting for the 2010 compan proposal on ths topic they would give th compay
the opport to later are th sheholder were also foreer gig up their right to subit a
rue 14a-8 proposal on ths topic.

The company does claim tht its 2010 proposa wa free of bundlg. The compay also does not
clai th it sought clacaon from the Sta on wheter its 2010 proposa wa bunlig in

purortedy:
1) Excludig a curent rue 14a-8 proposa.

2) Addg governg text to argubly foreer silence i'e 14a-8 proposa inut on the ver
sae topic but with diferent provisions.

Ths is to request fut the Securities and Exchge Commion alow ths resoluton to std an
be voted upon in the 2012 proxy.

*** FISMA & OMB Memorandum M-07-16 *** 



Sincerely. 

~ -- ~.. ­

cc: 
Keth Steiner
 

Chrisopher T. Di Nardo -=hr _ di~izçom).
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-Mor ~"IO"lll "EW't IPR
 

Bv email to sharehoideroroposals~sec.i!ov 

u.s. Securties and Exchange Commssion 
Offce of Chief Counsel
 
Division of Corporation Finance
 
100 F Street, N .E_ 
Washington. D.C. 20549 

Re: Liz Claiborne, Inc. - Stockholder Proposal of Mr. Kenneth Steiner 
Puruant to Rule 14a-8 of 
 the Secunties Exchange Act of 1934 

Dea Sir or Madam: 

. On behalf of Liz Claiborne, Inc.. a Delaware corporation (the "Company"), we 
write to respond to the letters sent by Mr. John Chevedden to the staf of the Division ol 

the U.S. Securities and Exchange Commission 
regardig the Company's no action request letter, dated January 13.2012 (the "Request 
Letter"), with respect to the above-captioned stockholder proposaL. 

Corporation Finance (the "Staff') of 


1. Letter datedJanuarv 15.2012
 

In his letter dated Janua 15,2012, Mr. Chevedden asert that "(t)he company 
fails to give a reason why Delaware law would now supposedly prevent the company 
from repeating the same steps it took in 2010 and change the 35% figure to 10%." We 
disagree. Section ILA of the Request Letter provides a detailed explanation of the 

which is supported by the Delaware law opinion enclosed therewith. Wereasons, each of 
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fuer note that Mr. Chevedden continues to believe (as the proposal itself requests) that 
the Company's board of directors is empowered to unilaterally "change the 35% figure to 
10%". As described in the Request Letter, however, the Company's board of directors is 
not so empowered and the proposal, if implemented, would therefore violate Delaware 
law. 

2. First Letter dated January 16.2012
 

In his fist letter dated Janua 16, 2012, Mr. Chevedden claims that the. citation 
of Norihrop Gnimman Corporation (January 17, 2008) is non-existent. This is incon-ect. 
Nortop Grman Corporation submitted a no action request letter to the Staff on 
Janua 17,2008 seekig to exclude a stockholder proposal on similar grounds to those 
sought by the Company in the Request Letter. The Sta reponded to this letter on 
March 10,2008 permtting the exclusion of the relevant stockholder proposa. We note 
that Mr. Chevedden should be awae of 
 this no action letter because the applicable 
stockholder proposa was submitted by Mr. Chevedden himself. We enclose a copy of 
this no action letter in Anex A hereto for reference. 

In the same Janua 16 letter, Mr. Chevedden also attempts to rewrite Mr. 
Steiner's proposaL. He assert that the incorrect description in the supporting statement 
regarding the purrted non-impact of the proposal on the power of 
 the Company's board 
of diectors to Cal a special meeting wa in fact intended to modify the proposal. We 

agee with Mr. Chevedden tht the proposal was indeed defective as wrtten; however, 
Mr. Che:veddenand Mr. Steiner had amle time to prepare and submit a proper 
stockholder proposaL.
 

3. Second Letter dated January 16.2012
 

In his second Jetter dated January 16, 2012, Mr. Chevedden acclIses the Company 
of takng varous "secret" measures and failing to advise the Staff of these "secret" 
meaures. Mr. Chevedden's accusations are false. Mr. Chevedden assert that in 20 io 
the Company "secretly imbedded text" in the Company's governing documents to 
preclude futue Rule 14a-8 proposas on special stockholder meetings. The proposed 
2010 amendments were in factpublicJy available in the Company's 2010 Proxy 
Statement and were voted on and approved at the Company's 2010 Annual Meeting by 
the holders of a majonty of 
 the Company's outstanding common stock. Moreover, no 
provision of 
 these amendments would prohibit the submission or consideration of a 
proper Rule 14a-8 stockholder proposal. Mr. Chevedden and Mr. Steiner, however, did 
not submit one. 

* * * 
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The Company respectflly request the Stas concurence with its decision to 
omit the above-cptioned stockholder proposa from its 2012 Proxy Statement and furter
 

reques tht the Sta confrm that it wi not recommend any enforcement action against
 

the Company. Please cal the undersigned at (212) 373-3097 if 
 you have any questions or 
need additiona inormation. .
 

Than you for your prompt attention. 

cc: Nicholas Rubino (Liz Claiborne, Inc.)
 

Chropher Di Nardo (Liz Claiborne. Inc.) 
Kenneth Steiner 
John Chevedden 
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Annex A 



(i . UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON,D.C.2059-3010 

DIVION OF
 
CORPORATION FINAE
 

Marh 10,2008 

Stehen D. Y slas 
.Corporate Vice Prident, Secta and 
Geer Comiel
 
Norp Gran Corporation 
1840 Centu Park East 
Los Angeles, CA 90067-2199 

Re: Nortp Gr Corporaon
 
Incomig letter dated Janua 17, 2008 

Dear Mr. Y slas: 

Ths is in response to your letter dated Januar 17, 2008 concerg the 
propsal submitted to Nortp Gran by John Chevedden We alo 

have received a let frm the proponent dated Janua 23, 2008. Ou repons is 
sholder 

atthed to the enclosed photocopy of your corrspondence. By doing ths, we avoid
 

havig to reite or sumare the facts set fort in the corrspndence. Copies of all of 
the corresondence also will be proVided to the propnent. .
 

In connection with ths matter, your attention is dieced to the enclosure, wmch 
sets fort a brief discussion of the Division's inormal procedures regardig shareholderproposas. . 

Sincerely, 

Jonatan A. Ingc 
. Deputy Cmef Counsel 

Enclosures 

cc: John Chevedden.
 

- FlSMA& OMB Memorandum M-07-16­

CFOCC-00037052 



Marh 10, 2008 

Response of the Offce of'Chief .Counsel 
Diviion of Comorati6n Fiance 

Re: Nortop Gruan Corporation 
Incomig leter dated Janua 17, 2008 

The proposa as the board to amend the goverg docuents in order that ther 
is no recton on the sharholder right to cal a specal meetig, compared to the
 

stdar allowed by ap~cable law on caling a special meetig.
 

There apea to be some bass for your view th Nortop Gruan may
and 14a-8(i)(6). We note that in the opinon.exclude the prosal under nies 14a-8(i)(2) . 


the prposal would caus Nortp Gruan toof your counel, imlementation of 

violae stte law. Accordgly, we wi not recommend enorcement action to the
 

Commssion ifNortop. Gnan omits the proposal frm its proxy materals in 
reliance on nues 14a-8(i)(2) and 14a-8(i)(6). In reaclng th potion, we have not found 
it neces to addres the alterative bases for omission upon which Nortop Gnan 
relies. 

Sincerly, 

Grg Bellon
 
Speial Counel 

CFOCC-0037053 
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Corporate Vice Presdent, Seretry and 
Døpty General Counsel'Ji"'1p, !r~J i' a PM 5: 41t."..,.. V.Jll v . 
Nortrop Grummøn CorporBion
NDRØ GRUNJl- '=,~¡: Cr c: rEF COL'~'iStt

... . .1,- .l ir( ~':itA~lr"'c
 
184 Century Parl Eest~ . CûHPORi,l idì\ r Iii ~ ¡\"'La
 
Los Angele, California 90067-2199
 

Telephone: 310-201-163 

Janua 17,2008
 

Offce of Chief Counel 
Division of Corporation Fince 
u.s. Securties and Exchage Commission 
100 F Street, N.E. 
Washigtn, D.C. 20549
 

RE: Northrop Grumman Corporation-Omission of the Shareholder 
Proposal of John Chevedden Pursuant to Rule 14a-8 

Ladies and Gentlemen: 

Nortop Gran Corporation, a Delawa corporation (the "Compay"), has 
received a stockholder proposal (the "Proposal") from' John Chevedden (the
 

"Proponent"). Th purose of ths letter is to aqvise the Sta of the Diviion of 
Corporaon Fince (the "Staf') of the Securties and Exclugt Commission (the 
"Commsion") that the Company intends to exclude the Proposal from the definitive 
proxy materials (the "Proxy Materials") for the 2008 Anual Meetig of Stockholders. 
The Company intends to file the Proxy Materials with the Commssion and mai such 
materials to the Company's stockholders no ealier th 80 days afer the date of ths
 

letter. In accordance with Rule .14a-8û), by copy of ths letter, the Company has 
notified Mr. Chevedden of 
 the Compay's intention to omit the Proposal from the Proxy 
Materials. The Collpany has also enclosed six copies of ths letter and the exlbits 
hereto. 

I. Summary.
 

The Proposal, attached hereto 
 as Exhbit A, asks the boar of dirctors of the 
Company (the "Board") to "amend our goverg docwnents in order that there is no 
restrction on the sharholder right to call a special meeting, compard to the stadad 
allowed by applicable law on calling a special meetig." The Company believes the 
Proposa may be omitted: . 

· Puuat to Rule 14a-8(i)(2), because it would cause the Company to 
. violate the laws of Delaware, which is the Company's jursdiction of 

incorpration; 

* Reccled Paper
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· Puuat to Rule 14a-8(i)(6); because the Company lacks the power or 
authority to implement :t Proposal; 

. Puuat to Rule 14a-8(iXI), becaus it is not a proper subject for action 
by the Compay stockholders under Delawar law; and 

. Puuat to Rule 14a-8(i)(3), becauSe it is inerently vague and
 
indefinite. 

" 

The opinon of the Delaware law fi, Morr, Nichols, Arht & Tunell LLP,
 

atthed hereto as Exhbit B (the "Delawae Law Fir Opinon"), sets fort a detaled 
anysis of 
 th relevant Delaware law, and the reasns (i) the Proposa would caus the 
Company to violate Delawar law, (ü) the Prposa is not a proper subject for action by 
the Company stockholders under Delaware law, and (ii) the Compay lacks the
 

authority to implement the Proposal. 

n. The Proposal May be Omitted Because it Would, ifImplemeDted, Cause the
 

Company to Violate Delaware Law. 
.. 

Rule i 4a-8(i)(2) permts an issuer to omit a shareholder proposal from its proxy 
materials where it would, "if implemented, cause the company to violate any state, 
federal, or foreign law to which it is subject." The.Proposal asks the Board to "amend 
our governng docuents ii order tht there is no restrction on the sharholder right to 
call a special meetig." There is both a procedur and a substative problem with the 
legalty of 
 this request under Delaware law. 

It is importt to note as an intial matter tht it is unclear exactly which
 

"governng documents" the Proposal would like the Board to amend. But givig the
 

Proponent the benefit of the doubt, one could interpret the Proposal to request that the 
Board either enact a bylaw or else amend the Company's Restated Certficate of 
Incorpration (the "Certficate") to grt the requested shareholder right to call a special
 

meeting. Neither of 
 these proffered enactments could occur in a maner consistent with 
Delaware law. Section i 09(b) of the Delaware Genera Corporation Law (the "DGCL IJ) 
prohibits adoption of a bylaw that is inconsistent 'with a company's certficate of
 

incorpration. Arcle TWELFTH of the Certificate, a copy of whch is attached as 
Exhbit C hereto, states tht 
 special meetings may be called by a majerity of the Board 
or the Cha of the Board and tht "(s)pecial meetigs may not be called by any 
other person." Because the Supreme Cour of Delaware has interpreted Section 109(b) 
of the DGCL to mean tht a bylaw is "void" and a ."nullity" if it confct with the 
Certficate, Centaur Partners, IV v. Natí¡ Intergroup, Inc., 582 A.2d 923, 929 (Del. 
1990), the Board caot adopt the bylaw suggested in the Proposal withut violating 
Delawae law. The Company notes tht the Commssion has employed Rule i 4a­
8(i)(2) (and its predecessor provision).as a basis for not recommending enforcement 
action where a proposal is excluded because it urges the. adoption of a bylaw that is 

CFOCC-00037055 
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incorporation. See AT&T Inc., 2006 SEC No-Act. LEXIScontrar to the certficate of 


138 (Feb. 7, 2006) (declini to recommend enforcement action regaring omission of a 
proposal tht recommended tht the boar adopt cumulative voti as a bylaw or long-
term policy because the proposal contradicted the certificate of incorpration); 

29, 1999) (4ecling to
AlliedSign, Inc., SEC No-Action Letter, 1999 WL 4451 i (Jan. 


recommend enforcement action regarding omission of a proposed bylaw that would 
tae action on al matters
requie a simple, majority vote in order for stockholders to 


because such bylaw woUld confct with the provisions in the cercate of incorporation
 

and the DOCL tht require a grater vote on cert actions); Weirton Steel 
Corpration, SEC No-Acton Lettr, 1995 WL 107126 (Mar. 14, 1995), an afrmed,.
 

1995 WL 150685 (Apr. 3, 1995) (decli to recommend enforcement acon regardig
 

omission of a prosa askig stockholders to amend the bylaws to allow stockholders
 

to fill dictor vacancits because the certcate of incorpration provided tht only 
diectors could fil such vacancies); Radiation Car, Inc., SEe No-Action Lettr, 1994 
WL 714997 (Dec. 22, 1994) (declinig to recommend enforcement action regarding 
omission of a proposed bylaw tht was of "questonable validity" beause it spcified,
 

contr to a provision in the certcate of incorporation, tht such bylaw could be
 

amended only by stockholders).i In fact, the Commission found a proposal very much 
like the one at hand (whose author, Mr. Chevedden, was authoried as the proxy holder) 
to be excludable by the Compay in 2007. See Northrop Gran CorpratioilSEC 
No-Action Letter (M. 13,2007) (holdig excludable a proposal askig "the boar to 

2001, the Staft denied Alaska Ai 
Group, Inc. and Lucent Technologies Inc., respectively, no-action relief on 
The Company recognes that in 2005 and 


proposas to adopt bylaws that, counel argued, would, among other thgs,
 

violate Delawar law because th proposed bylaws were inconsistent with the 
certficate of incorporation. Alaska Ai Group, Inc., SEC No-Action Letter, 
2005 WL 678894 (Mar. 17, 2005); Lucnt Technologies Inc., SEC No-Action 
Letter, 2001 WL 1381607 (Nov. 6,2001). It should be noted, however, tht 
these no-action requests do not appear to have been supported by opinons from 
member of the Delaware bar. In contrst, the Company's request is supported
 

the Delaware bar who are licensed, and 
actively practice, in Delawar. Accordigly, the Company believes that the 
by an opinon prepared by members of 


Sta should grt it no-action relief in accordace with the autority cited above 
(see AliedSign, Inc., Weiron Stel Corpration and Radiation Car, Inc., 
supra) rather th deny such relief on the basis of the Alaska Ai Group, Inc.
 

Corprationand Lucent Technologies Inc. no-acton letters. See Division of 


Legal BuletiNo. 14 (July 31,2001) (notig that, in assessing 
how much weight to aford an opinon of counel, the Sta considers whether 
counsel is licensed to practice in the jursdiction whose law is at issue in the 
opinon). 

. Finance: Sta 
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amend the bylaws to give holders of 10% to 25% of the outtanding common stock" the 
power to cal a special sharholder meetg). 

Altetively interpretig the Prposal to request tht the Board amend the
 

Certcate would also rest in the Prposal confcti with Delaware law. Under
 

Section 242 of the DGCL, an amendment to the Cercate requis both a boar
 

resoluton and subsequent sharholder approval. Th Proposal, if adopted, would thus 
be invalid under Delawar law beuse it would purort to requie the Board to 
unterly. alter the Company's Certcate. The Commission ha supported the
 

exclusion of a prposa under Rule 14a-8(i)(2) where it reuies the board of a company 
to unateray aiend a ceficate of inrpration and where, as here, the CompaY's
 

request is supported by an opinon of counel. See Burlington Resoures, Inc. SEC No-
Acton Lettr (Feb. 07, 2003) (holdig that a proposa requestg tht "the board of
 

diors amend the certcate of incorpration to reintate the rights of shaeholder to 
call special meetigs" was excludable under Ruletae action by wrtten consent and to


14a-8(i)(2)). . 
Furer-ore, the broad "right" the Proponent seeks is inconsistent with
 

Delaware law. As explaied in the supporting statement, the Proposal is intended to 
resut in complete stockholder contrl of the tie and subj~t matter of a speial
 

meeti:. "Shaholders should have the abilty to call a speial meetig when they th 
a matter is sufciently importt to merit expditious consideration. Shaeholder
 

control over tig is especially importt regarding a major acquisition or
 

rectug, when events unold quickly and issues become moot by the next anua
 
II Although the Proposal envisions sharholder control over the tiing of


meeti. 

special meetigs, provisions of Delawar law would render an unestcted right to 
contrl such tiing inva:id. See 8 Del. C. § 222(b) (statig that a special meetig
 

canot be held on less th ten days' notice to the stokholders). Similarly, though the 
Proposal also contemplates tht shaeholders would have the power to call special 
meetigs regarding "major acquisition( s)" and "restrctung( s ), II provisions of 
Delawar law do not permt shareholder to cal special meetigs on merger agrements 
or chaer amendments (the primar means of effectg acquisitions and restrctugs)
 

uness these matters have fit been approved by the board and then submitted for
 

sharholder approval. See, e.g., 8 DeL. C. §§ 2S1(b) & (c); 242(b)(1). Importtly, 
these proviions of Delawar law may not be altered py either a certcate of 
incorpration or bylaw provision. See 8 Del. C. §§ 102(b)(1), 109(b). Adoption of the 
Proposal would therefore create an unvoidable substative confict with Delawae law. 

Because either grantig sharholders the unstcted right to call special 
meetings in the maner indicated by the Proposa, or grantig the right to call the tye 
of special meeting envisioned by the Proposal aid the supportg statement, would 
cause the Compay to violate Delaware law, the Proposal is excludable under Rule 14a­
8(i)(2). 

CFOCC-00037057 
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ID. The Proposa.May' be Omitted Because .the Company Lacks the Authority
 

to Implement the Proposal. 

Rule 14a-8(i)(6) peits an isser to omit a sharholder proposal from its proxy
 

materials if '''the company would lack. th power or authority to implement the 
proposaL." If a company wishes to provide its sharholders with the right to call special 
meeings, it may only do so thoug a bylaw or by an amendent to the company's
 

certficate of incorporation. As noted in the Delawae Law Fir Opinon, a bylaw that 
conficts with the certcate of incorpration ofa Delawar corpraon is "void" and a 
"nullity."2 Implementig the Proposal with a bylaw would be inconsist with Arcle
 

TWLFf of the Cerficate; therefore, the Board would not have the power to adopt 
such a bylaw. Th Delawa Law Fir Opinon also makes clear that a company's 
certcate of incorpration may only be amended though the two step pros of a
 

boad resluton and subsequent sharholder vote. Thus, the Board doe not have the
 

unlate power to provide for a shaholder "right" to call special meetings. Becaus 
the adoption of the Proposal would oblige the Board to either adopt a bylaw that would 
be inconsistent with the Certficate, or else make a unater chage of the Cerficate, 
the Proposal is excludble under Rule 14a-8(i)(6). The Commission has held tht a 
company may exclUde a proposal where, as. here, . it cas on the board to unlakraly
 

alte the company's certcate of mcorpration. See Burlington Resources., Inc. SEC
 

No-Action Lettr (Feb. 07, 2003) (holdig a Prposal to be excludable where it
 

requested tmt the boar amend the company's certficate without a shareholder vote). 

IV. The Propnsal May be Omitted Because it is an Improper Subject for 
Delaware.Shareholder Action Under the Law or 


, Rule i 4a-8(i)(1) permits an issuer to exclude a proposal if it "is not a proper 
subject for action by shaeholdèrs wider the laws of the jursdiction of the company's 
orgaition." The Commission fuher notes tht "proposals that ar bindig on the 
company face a much greater lieliood of being improper uner state law and, 
therefore, excludable under rue 14a-8(i)(I)." SEC Sta Legal Bulleti No. 14 (CF) 
(2001). The Proposal asks the Board to either adopt a bylaw or åmend the Certcate to 

2 See Centaur Partners, IV v. NatlIntergroup, Inc., 582 A.2d 923, 929 (Del.
 

i 990) (notig that a proposed bylaw that would have limted the dirctors' power 
to amend the bylaws would have been a "nullity" if it were adopted to the extent 
it confcted with a certcate of incorporation provision grtig the diectors
 

unquafied power to amend the bylaws); see also Prickett v. American Steel and 
Pump Corporation, 253 A.2d 86,88 (DeL. Ch. 1969) ("rTlhe bylaw provision is 
in confct with the charer (i.e., certificate ofincorporationJ and it is therfore 
void") (citations omittd); Burr v. Burr, 291 A.2d 409,410 (Del. Ch. 1972) 

correct in their concluson that a by-law in confict with the("Plaintiffs are 


certficate of incorporation is a nullity") (citations omitted). 

CFOCC-0037058 
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include a provision tht would cause th Company to violate Delawa law. By urgig 
the Board to unateraly amend the Certficate, the Proposal seeks Boar action tht is 
expressly prhibited by Delaware law. The Commission has found proposal requig
 

unlatera action by the Board to amend a certifcate of incorpration to be excludble 
under Rule 14a-8(i)(I). See Grat lakes Chemical Corp. SEC No-Action Letter (Mar. 
03; 1999) (holding excludable a propoal relatig to classifcation of dictors -tht
 

operated to aftively require a boar of ditors to amend a company's certcate
 

of incorpration); see also UAL Co. SEC No-Action Letter (Feb. 07, 2001); Alka. 
Air Grup Inc. SEC No-Action Lett (Mar. 26, 2000); Torote1, Inc. SEC No-Acton 
Lettr (Aug. 29, 2007).
 

. In addition, regardless of whether the Prposal seeks a certcate amendment or 
bylaw amendment the PropOsal is an imprope subject for sheholder action beus 
of the substantive chages the Proposa would implement. All specia meetigs are 
subject to certai restrctions, impose by Delawa law, tht canot be elimited by a 
bylaw or any other governg documents. For exaple, as stated above, the Proposal 
seeks to give sheholders the right to cal special meetings on "major. acquisition(s)" 

and "retug( s)." In keeping with the fudamental premise of Delawa law that 

vests managerial authority in a. compay's boar, the DGCL requies that the Board fit 
approve these matter before tley may be voted on by sharholders if such actions. tae 
the form of a chaer amendment or merger agreement. See 8 Del. C. §§ 242 & 251. 
Allowig shaholder to call a meetig on thes matters, before the Boar ha had the 
opportty to consider them, would violate tle DGCL. The Commssion ha 
pi;viously found a proposal anogous to the one at had to be an imprope suject for 
acon by shareholders. Harar Corp. SEC No-Action Letter (Jan. 16,2002) (fidi
 

improper shaholder action where a proposa requid that the board amend Harar's 
bylaws and related governing intrents to provide for cumulative voting in futue
 

elections of diectors). For these reasns, the Proposal is an improper subject for
 

shaholder action under the Delawa law and it is therefore exCludable pursuant to 
Rule 14a-8(i)(I). 

V. The IJroposal May be Omitted Because it is Inherently Vague and
 

Indefinite. 

Rule 14a-8(i)(3) permits an issuer to omit a shareholder proposa from its proxy 
materials where "the proposal, or supportg statement is contrar to any of the
 

Commission's proxy rues, includig Rule 14a-9, which prohibits materialy false or 
misleadg sttements in. proxy solicitig materials." In recent yeas the Commission 
has clared the grounds for exclusion under Rule 14a-8(i)(3) and noted tht proposal
 

may be excluded where "the resoluton contaed in the proposal is so iier~ntly vague 
or indefinite that neither the stockholders votig on the proposal, nor the company in 
implementing the proposal (if adopted), would be able to determine with any reasnable 
certaity exactly what actions or measur the proposal requies." SEC Staf Legal 
Bulleti No. 14B (CF) (2004). . 
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The Proposal is unclear as to the chage it seeks to effect It reuests an
 

amendment to "our governg docunents" without spcifYg the goverg documents 
to which if refers. Th omission is signcant beause, as explaied in detai above, 
neither the Company's Bylaws nor its Cercate can .be amended by the Board in the 
maner envisioned by the Proponent. . Moreover, the Proposa speas of a "shaeholder 
right to call a specia meetig." As ha also aleay been discussed, no such
 

sharholde right exi under Delawae law. In interpretig the predecessor to Rule 
14a-8(i)(3), the Unite Statès Distrct Cour for the Southern Distrct of New York 
made clear that "(s)haholders ar entitled to know precisely the breadth of the 
proposal òn which they ar asked to vote." New York City Employees' ReI. Sys. v. 
Brunswick Corp., 789 F. Supp. 144, 146 (S.D.N.Y. 1992); see also Int'l Bus. Machies 
Corp. SEC No-Action Letter, 2005 SEC No-Act. LEXI 139 (Feb. 2, 2005). 

Ths concern for the shaholders is to say noth of the uncertty
 
surundig the legal dutes of the Boar in implementing the Proposa were it to be
 

adopted. The Commission ha alo found excluson to be wated where "any 
actons(s) ultiately taen by the Company upon implementation of thre) proposal
 

could. be signficantly differnt frm the action(s) envisioned by the shaeholder votig 
on the proposa." Occidenta Petroleum Corp. SEC No-Acton Letter 
 (Feb. 11, 1991);
 

see also Jos. Schlitz Brewg Co. SEC No-Action Letter (Mar. 21, 1977) ("any resuItat 
action by the Company would have to be made without gudace frm the proposal and, 
consequently, in possible contvention of the intentions of the shaholders who voted 

on the proposal"). For these reaons, the ProposaI is objectionably vague and indefinite 
and may be excluded pursua to Rule 14a-8(i)(3). 

VI. The Proponent Should not be Permitted to Revie the Proposal.
 

Although. we recognize tht the Commission will, on occasion, permit 
proponents to revise their proposals to correct problems. 
 that are "mÌnor in natue and do 
not alter the substace of the proposa,"3 the Company asks the Commission to decline 
to grant the Proponent an opportty to retu to the drwig board to correct the
 

serious flaws in the Prposal. The Prposal contains no less than thee fudamenta 
errrs: 

. The Proposa fails to specify the tye of change to "our governg
 
i documents" that it envisions; 

1 . . There is no "shareholder right to call a special meetig" under Delaware 
l 

l law; and 
. 

3 See SEC Sta 
 Legal Bulletin No. 14B (CF) (2004). 
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. No governg document of the Company can crate the aleged
 
shaholder right to call special meetigs tht the Proponent seeks
 

without violatig Delaware law.
 

Far frm "minor in natu," the Proponent would need to completely overhaul 
the Propsal to make it comply with Rule 14a-8.
 

The Proponent had ample tie to dr a resolution tht complies with the proxy 
rues beore the 120-dy deadline set fort in Rule 14a-8(e) exir. Neither the
 

Compay nor the Sta should be forced to serve as copy edtor for the Proponent, nor 
as lega counel to identi and remedy the fata flws in his Prposal. Becaue the . 
Proposal would require extensive revsions in orer to comply with Rule 14a-8 and 
applicable Delawae law, the Company requests tht the Sta agree tht the Prposa
 

should be omittd frm the Prxy Materials entirely. 

VII. Conclusion.
 

For the foregoing reasns, the Company resctfly requests tht the
 

Commssion conf that it would not" recommend enforcement action if the Compay 
omits the Prposa frm the Prxy Materials. If you have any questions, or if the .Sta 
is unle to concur with the Compays conclusions without adtiona inormaton or 
dicusions the Company respectfy request the opportty.to confer with members
 

of the Sta prior to the issuace of any wntten ~spons to ths letter. Pleae do not 
hesitate to c~ntact the undersigned at 310-201-1630. 

Respectfly submitted,
 ~~ 
StephenD. Yslas 
Corporate Vice President, Secretar and 
Geeral Counl 
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l- . ''" 
JOHN CHEVEDDEN 

- FISMA & OMS Memorandum M-07-16­ -* FISMA & ÖMB Memorandum M.07-16­

Mr. Ronald Sugar
 
Chairman
 
Northrp "Grumman Corpi-aion (NOC)
 
1840 Cetury Park Ea 
Los Angeles CA 90067
 
PH: 310-553-6262
 
F": 310-553-2076
 

Rule 14a-B Prposal
 
De Mr. Sugar.
 

This Rule 14a-8 proposa is repetflly sumitt in support of the long-term performce of
 

our compay. Thi proposa is submitt for the nex anal shareholde meeting. Rule 14a-8
 

requiements ar intende to be me including tle continuous ownerhip of the requied stck 
value until af the da of the resective sharlder mee ønd prestation of the proposa 
at the anua meeing. This submitted foimat. Wi the shiiholdcr-supplied emhasis. is 
intended to be used for deftive proxy publication. 

In the inerst of company cost savings and improvi the çfciency of the .rle i %-8 proces . 
plea communcate via emFlsMA & OMB Memorandum M-07~16­

Your consden an. the consertion of the Boad of Directors is appriated in sirt of
 

the long-tem peorance of our copany. Please aclaowledge receipt of th proposa
 

promptly.by emal. 

Sincey. "
"'.11&-..- Z-T. ZrJ () 7~!~ ,. ~ 
Date #
 

cc: Stephen D. Y slas
Corpra Sec 
PII: 3iO~201-3081 . 
1-X: 310-556-556 

l-1t"1. '" ,.. ~ A_"" 

CFOCC-0037063 

http:promptly.by


.iÚ ¡:111 ¡:UU1 1' :lzrsMt OMB Memorandl,m M-07-16 ... 19002 

(NOC: Rue 14a-8 Proposa November 28. 2007) 
3 - Specl Shareholder Meetings
 

RESOLVED. Sharholders ask our boar to amend our governg documents in order that there 
is no restrction on the shareholder right to caU a speal meetig,. compared to the stadar
 
allowe by applicale law on caling a spcia meeng.
 

Speial meeti alow invesrs to vote on importt matt, su as a taeover offer, that ca 
arise be annua metings. If shareholders çanot ca special meetings, management may
 

become inlatd and invesr retus may sufer. .
 

Shaehlde should have thc abilty to caa specia meting wh th think a maer is 
suffciently import to merit expitious consideration. Shaholder contrl over tig is
 

espially importt rearng a major acuisition or rectung. when ~nts unold quickly
 

and issues may beme moot by the nex anua meetg. 

Eighten (t 8) prsas on ths topic averged S6o/iisuppo in 2007 - including 74%-support at
 

.Honeywell (lION) acrding to RiskMetrics (formerly Intiutional Shaeholder Sece).
 
Fidelity an Vangu support a shaeholder right to cal a spal metig.
 

rn 2007 our manement took advantae of a technicaity to 
 prevent US frm cag a balot on

this propo topic. Plea se the no acon repons, Nortp Gru Corp. (Mch 13. 
2007) avaable thugh SECnel 

John Chevedden, Redondo Beah, Caif.. sad the mets of ths proposa should alo be .
 

considere in th context of our ëOmpaný's overal corpra goverce strct and individua
 

direr peorce. For ince in 2007 the followig stctu. and perforce issue were
identified: . 
. The Corpra Librahtt:/Iw.thecomoraelibra.com.anindependent invesent 
resarch:f rate our company:


UO" in Boar Efectivees.
 

"High Goverance Risk AsSesment."
 

"Very high conce" in executive pay. 
· Our CEO Mr. Sugar receive $21 millon in 2006, the most among leader of the. five 
lares U.S. defens companies, while shar rose far les th any ofits nvas.
 

. We bad no shholder nght to:
 

1) Cumulatve votig. 
2) Act by wrtten const. 
3) Cal a spcial meeng_ 
4) A majority vote reuiemen in the election of directors. .


· Thus ñitu shholder proposas on the above topics cåLÙd obt significant support 
· Poison pil: Our dirtors ca adopt a poison pil th is never subject to a shareholder votc.
 

Additionaly: 
· We did not have an indepenent chaan or even a Lead Director. 
· Our most senior diectori Ms. Peters, was alo the most senior diecor at Merrl Lynch. 
Meirl Lynch took a $5 bilion chage an then its CEO, Mr. O'Nea. depared with $161
 

millon. . 
. Meril Lynh was fated "D" by The Corporate Libra, as wa 3M (MM), another boar 
that Ms. Peters seres on. 

The above concell shows ther is room for improvement and reinforc the reon tò encourage
 

our board to repond positively to this proposa: 
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Speal Shareholder Meetings­

. Yeson3 

Notes: . . .. ... .. -. .
. .. . . 
John Chevcdden, .. FISMA& OMB MemQlåurr M.Ot21Ø.?Ö . spnsore this proposal. 

The above formt is reue for publicaon without re-edti re-fonnattg or elimiaton of
 

text, including beging and concludg tex unes pñor ageement is reached. It is 
respectfully reque th th proposa be proñe befor it is published in th defitive 
proxy to ens tht the ingrty of the submitt formt is relicaed in th~ proxy matcnals.
 

Please a4seif there is any tygrphica quetion. 

Please note th the tie of 
 the proposal is pa of the arent in tàvor of the proposal. In the
interes of cla and to avoid confon the title or th and eah other baot ite is requested to
he consstnt thughout IÙI the proxy mateals. 

The company is reues to asign a proposa numbe (reprnte by "3" above) based on the 
chronological order in which proposa ar sumittd. The reques desigtion of 
 "3" or
 
highér numbe alows for raficaon of auditors to be item 2.
 

This proposal is believed to confomi with Sta Legal Bulletin No. 14B (CF). September 15.2004 includig: . .

Accordingly, going forward. we believe tht it would not be apropñate for compacs to 
c.'Cclude supportg stte langue and/or an en prposa in reliance on rue 14a-8(iX3) in 
the following cirumes: 

. the compan object to factal asrtons because they are not supprtd;
 

. the compan objects to factu assertons tht. whle not materially fals or mileain. may 
be diput or counteed;
 

· the compay objecls to fact asrtons becaus those asertons may be mterpreted by
 

shareholders in a maner tht is unavorale to the compay, it direcor. or its offcer;
and/or .

· the company objec to stament because they rerest the opinion of 
 the sheholder 
proponent or a referenced sourc but the sttements are not identified speifcally as such. 

See also: Sun Microsystems Inc. (July 21, 2005). 

Stock wil be held unti afer the anual meetng and the propoii wil be preented at the anuameetng. . 
Plea acknowlede th proposa promptly by eml and advise the most convenient fax number 
and emal addrss to forwd a broker letter, ifneede, to th Corporae Secrta's offce. .
 

..lnl"" ,t: 4A_-:
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MoRRS, NICHOLS, .ASHT &. TUNNELL Ii
 

1201 NOiiTl MA SrET 
P.O. Box 1347
 

WILMINGTN, D:&wAl 19899-1347
 

302 658 9200 
3026583989 FAX
 

Janua 17, 2008 

Nortp Gran Corpration 
1840 Centu Park Ea 
Los Angeles, CA 90067 

Re: Stockholder Proposal Submitted By John Chevedden
 

Ladies and Gentlemen: 

Th leter is in reonse to your reuet for our opinon with reec to ce 

matter involvig. a stckholder proposal (the "Proposal")' sutted to Nortp Gran 

Corpraton, a Delaware corporaoII (the "Company"), by John Chevedden (the "Proponent") for 

inclusion in the Company's proxy sttement and form of proxy for its 2008 Anua Meetig of 

Stockholder. Specficaly, you have reqesed our opinion (i) wheter the Prposal would, if 

implemented, cause the Copany to violate Delaware law, (ü) wheter the Proposal is a prope 

subject for stockhlder acton under Delaware law and (üi) whether the Company possesses the 

authority to implement the Proposa. 

L The Proposal
 

The Proposa asks the board of directors of the Company (the "Boar") to amend 

the "goverg docwents" of the Company "in order that there is no rescton on the 
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sharholder right to call a spcial meeg, compared to the stadard alowed by applicable law 

on caling a specal meeng. "I 

We note at the outset tht the Proposa is unclear as to its intention, and we 

therfore caot detere exacy what coure of acton the Proponent is urgig the Board to
 

tae. Contrar to what the Proponent appe to believe, stockolder do not enjoy a "right" 

under Delaware law to call specal meetgs. In fact under Delaware law only the boar of 

diecrs and the Delaware Cour of Chcer ca ca a special meetng of stockholder, uness 

additional perons are authorized to call specal meetigs by vie of a cha or bylaw 

provision. 2 Thus, the Boa caot look to any "standard" under "applicable law" to detee 

the "right" that.the Proponent desires to grt to stockholders. 

However, for puroses of ths opinon, we have intered the Proposal as 

the content of 


requestig that the Board eìct a bylaw or a charer provision grtig each stockholder. the
 

"right," free frm any "res1rcton," to enable any Company stockholder to ca a meeg on the 

tes of such stockholders choosing. We also note that, accordig to the Proponent, such 

The Proposa read:
 

RESOLVED, Shaholder ask our hoar to amend our 
goverg docuents in order that there is no restrction on the 
shareholder right to call a special meetig, compared to the 
stadard allowed by applicale law on cag a special meetig. 

Section 2ll(d) of the Delaware Gener Corpration Law (the "DGCL") spifies that 
"Speal meetigs of the stockholders may be caled by the board of diectors or by suh 
person or pens as may be authoried by the cerificate of incorpration or by the 
bylaws." 8 Del. C. § 211(d). In addition, the DGCL empowers the Delaware Cour of 
Chancer to. cal meetings of stockholder under cerain cIcmnance. See, e.g., 8 Del. 
C. § 225(a) (pittg such cour to cal a meetig in circutance where the cour
 

deteres that no valid election has been held at a prior meeg or in a purrted action 
by wrtten consent). 
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stockholders "right" should include the abilty to "control" the "ting" of when the spal 

meetig wil be held3 and aford the stockholder an oppoty to 'ca a meetig so that
 

stockholder can vote on ises concering a "taeover offer" or a "major acquisition or 

retrctg" involvig the Compay.4
 

II Summary.
 

In our opinon, the Board would violate Delaware law if it atempted to 8meid the 

Company's "goverg doents" to prvide each stockholder an unestrcted right to cal a 

special meetng, as propose by the Proponent. Delaware law recgies two ty of
 

"goverg docuents" that could be amended to provide stockholder the right to call specal 

meetigs: the corpration's bylaws and its charer. As explained in Par UI.A herei, if the Board 

adopted a bylaw purortg to confer on stockholders the power to cal a spcial meeg, such 

bylaw would be invalid becuse it would coiict with the Company's Restated Cerfica of
 

Incorpration (the "Cher"), which spfies that only the Boar and the ~an of the Board 

may call special meegs. Ths mean that a stockolder right to cal a specia: meetig could be 

va:idly enacted only though an amendment to the Charer. However, the Board would also 

violate Delaware law if it attemted to unlaterally amend the Charer to provide the stockholder 

the right to cal a spcial meetig because, as explaied in Par m.B herein, such an amendment 

3 See Supportg Statement Accompanying the Proposal ("Shaeholders should have the 
abilty to cal a spcia: meetig when they th a mater is suffciently importt to mert 
expeditious consideraton. Shareholder control over tiing is especally importt
 

regarding a major acquisition or restrctg, when events unold quickly and issues 
become moot by the next anua meetig. ").
 

4 See Supportg Statement Accmpanyig the Proposal ("Speca: meetigs a:low 
investors to vote on importt matt, such as a takeover offer, that ca arse between
 

anua meegs. "). 
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both the Board and the Company stockholder... Accordigly, thewould requie the approval of 


Boar would. violate Delawar law if it attempted to tae the unlater action urged by the
 

Prnent, i.e., to amend either of the Compay's two "goverg docuents" to create a 

stockholder right to call specal meegs. 

In addition to the fata :faw in the Prposal discussed above (i.e., the inilty of
 

the Boar to unatly enct the Prposa), it also contas substative shortcomigs that 

would, in our opinion, reder it invald even if the Board could enact it As explaied in Pars 

II.C and I1.D herei a rescton-free right to cal specal meengs of the ty envisioned by
 

the Prposal would violate cer restrctons in the DGCL on callig specal meetings tht,
 

wider the DGL, caot be elimnated by a "govering docuent" of the Company. These
 

resctons encompass provisions intended to benefit the stockholder, such as requlg 

mium notice for al meetigs, as well as restraits tht a goverg docuent caot 

elimte, such as a prohibition on meetgs caled to consider unawf actons. No bylaw or 

charer provision can grant the stockolder a right to cal special meegs that is free of these 

important rectons. 

For the reasons set fort above, it is our opinion that the Proposa would cause the 

Company to violate Delaware law if the Proposal were implemented. In addition, becuse the 

Proposal asks the Board to .violate Delaware law, it is also our opinon that, as explaied in Par 

IV herei the Proposal is not a proper suject for stockholder action under Delawar law. 

Finally, because, as noted above, the Board canot unlatery adopt either a 

bylaw or an amendment to the Charer to adopt the Proposa, it is also our opinon that, as 

explaied in Par V herei the Company (i.e., the Board) lacks the authority to implement the 

Proposa. 
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m. The Proposal, If Implemented, Would Cause The Company To Violae Delaware La.
 

A. The Board Cannot Enact The Proposal In The Form Of A Bylaw Because Th
 

Bylaw Would Conflct With The Chartr.
 

If adopted a bylaw grtig each Company stockholder the unescte right to
 

ca a special meeg would diecty conflct with the Chaer, which lits the right to call 

special meetings to the Board and the Chaian of the Board: "Special meegs of the 

stockholder of the Coration for any purose or puroses may be called at any tie by a 

majority of the Board of Directors or by the Chaian of the Boar Special meetigs ma not 

be called by any other person or persons. II Cher, Arcle TWLFT (emphas added. 

The Proposal is inconsistent with this limtation, and therefore canot be adopted 

as a bylaw, because Secon 109(b) of the DGCL prhibits the adption of a bylaw that is 

inconsistent with the Cher.s The Supreme Cour of Delaware has intereted Secon 109(b)
 

of the nGCL to mean that a bylaw is a "nullty" if it conflict with the charer.6 Ths 

interretation is consistent with a long lie of Delaware precedents.7 Therefore, the Proposal
 

could not be adopted as a bylaw.8 

S 8 DeL. C. § 109() (''Te bylaws may contan any provision, not inconsistent with law or 
with the certficate of incorporation (i.e., the charer), relatig to the busess of the 
corporation, the conduct of its afais, and its rights or power or the rights or power of 
its stockholder, diecors, offces or employee.") (emphasis added).
 

6 
Centaur Parter, iv v. Natl Intergroup, Inc., 582 A2d 923, 929 (Del. 1990) (notig that
 

a proposed bylaw that would have lited the power of the board of diectors to change 
the size of the boar thoug a bylaw amendment would have bee a "nullity" to the 
extent it conflicted with a ceficate of incorporation provision grtig the board the 
power to amend the bylaws). .
 

7 See Essential Enterpries Corpration v. Automatic Steel Products, Inc., 159 A2d 288, 
291 (Del. Ch. 1960) (invaldatig a bylaw providig for reoval of direcrs without
 

cause because it was inconsistent with the cerficate of incorporation); Priclætt v. 
. (contiued)
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B. The Board Canot ElU The Proposal In The Fonn Of A Chartr Proviion 
Because The Board Cannot Unilaterally Amend The Chartr. 

Because the Charer cmtly specifies who may cal a special meetig of 

stockholder, a proposa to allow stckholder to cal speal meetigs could be effeced only by
 

an amendment to the Charer. If the Prponent is askig the Board to amen the Charer,
 

however, the Proponent is caing on the Board to violate Delawar law, becus the Board 

caot unaterally amend the Cher without stockolder apval. Secton 242 of the DGCL
 

requies tht charer amendments be approved by the board an the holde of a majorty of the
 

stock entitled to vote on such amendments. See 8 Del. C. § 242(b)(1) (providig tht the boar 

must adopt a reolution "setng fort the amendment proposed, declarg its advisabilty, and 

either caling a special meetig of the stockolder entitled to vote in res thereof ... or
 

diecg th the amendment prosed be co~idered at the next anua meeg of the
 

stockholder" before the stockholders vote on the amendment). The Delaware Supree Cour 

ha noted that only if thes two steps are taen in precise order does a corpration have the
 

(contiued) 
American Steel and Pump Corporation, 253 A.2d 86,88 (Del. Ch. 1969) (invaldatig a
 

bylaw that provided one-year ter for diors because the ceficate of incorpration
 

prvided diectors theeyea ter); Oberly v. Kirby, 592 A.2d 445, 459 (Del. 1991)
 

(declarg invald a bylaw that ha the effect of alowig the diors of a non-stock 
membership corpraton to reove and select new member becuse the ceficate of
 

incorpration alowed only curent members to selec their succesors). 

We note that Section 2.02 of the cuent Bylaws of the Company (the "Bylaws") purort
 

to alow the Prident and Chef Exective Offcer of the Company, in addition to the 
Board and the Chaian of the Board, to call spec stockolder meegs. However, 
because the Charer does not empower the President and the Chief Exective Offce to 
cal specal meetigs, if either of the offces of President or Chef Exective Ofcer is not 
aIso held by the Cha of the Board, then the Presdent and the Chief Exective 
Offce may not ca a specaI meeg. 
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power to fie a ceficate of amendment with the offce of the Seceta of State of the State of 

Delaware to effec the amendment 

(1)t is signficant that two discret coiprate events must occ, in 
prse seence, tò amend the cecae of incorporation under 8
Del. C. § 242: First, the board of diecors mus adopt a resolution 
declang the adviabilty of the amendment and cag for a
 

stockolder vote. Secnd, a .majority of the outstadig stock 
entitled to vote must vote in favor. 

Williams v. Geie, 671 A.2d 1368, 1381 (Del. 1996).9 Therefore, the Prsal would caus the 

Company to violate Delaware law. 

Canot Confer On The Stockholders A Right To Cal Specia 
Meetings That Is Free From The Restctions Imposed By Statute. 

C The Board 


By asking the Board to amend the Company's "goverg docuents" to ensue
 

th ther is "no restrcton" on the stckholders nght to cal a special meeg, the Proponeit is
 

askig the Board to adopt amendments to such docuents that ar inconsstent with. the 

provisions of the DGL that set fort mandatory procedues for caing a specal meeg. Thus, 

even if the Board could enct the Proposa, its substative ters (i.e., the purrted unestrcted 

nght to cal special meetigs) would render it invald. 

As noted above, a cetral featue of the Proposal is the Proponent's desire to. 

enable a stockholder to control the "tig" of when a stockholder meetig is held. The 

See also Lions Gate Entm't Corp. v. Image Entm't Inc., 2006 WL 1668051, at *7 (Del. 
Ch June 5, 2006) ("Because the Charer Amendment Provision purort to give the . . . 
board the power to amend the chaer unaterly without a shareholder vote, it 
contrvenes Delaware law and is invald"); Klang v. Smith's Food & Drg Centers. Inc., 
1997 WL 257463, at *14 (Del. ch. May 13, 1997) ("Put to 8 Del. C. § 242,
 

amendment of a corate cercate requies a board of diecrs to adopt a reslution 
which declares the advisabilty of the amendment and cas for a shareholder vote. 
Therafer, in order for the amendment to take effect, a majority of outsdig stock 
must vote in its favor. "), affd, 702 A.2d 150 (Del. 1997). 
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Prposal is fataly flawed beus no one ca cause the Compay to hold a meetig at any tie 

such peron chooses. For example, Section 222(b) of the DGCL specifies that a special meetig 

canot be held on less than te days' notice to the stockhcilders. See 8 Del. C. § 222(b ).10 Any
 

action taen at a meeg tht did not satsfy th mimum notice requirement would be void
 

(unes and until late rafied though valid corprate action-ch as apprval at a proérly 

notice meetg). See, e.g., Lofland v. DiSabatino. 1991 WL 138505 (Del. Ch. July 25, 1991)
 

(holding tht the purrted diecr electons held at an anua meetg th was not properly
 

noticed were voidable and upholdig such elecons only because the stockholder later ratified 

the elecons at a propely notice meeg). 

il addition to. the constrts imposed by the ten-dy notice reuient; a 

stockhoider's abilty to cal a spal meeg is also manditoriy rescted by Secton 222(a) of 

the DGCL, which specfies that stockholders are limited to tag acton only on the busess set 

fort in the notice of the special meeg. 8 DeL. C. § 222(a)1l; see also Catalano v. Trans World
 

Corp., 1979 WL 4639 (Del. Ch. Sept. 19, 1979) ("(I)t is clealy estalished under Delaware law 

10	 Secon 222(b) of the DGCL provides, in pernent pan: "Unless otherse provided in 
ths chapter, the wrtten notice of any meeting shal be given not less than 10 nor more 
than 60 days before the date. of the meetig to each stockholder entitled to vote at such 
meetig." Oter proviions of the DaCL requie additional notice for meetigs at which 
ce spal acons are sub~tted for stockolder approval. See. e.g., 8 Del. C. § 
251(c) (requig twenty days' notice of a meetig at which a merger agreeent is 

submtted for stocolder appoval). 

11 
Secon 222(a) of the DOCL provides, in perent par: "Whenever stockolder are
 

reuire or pertted to tae any action at a meetig, a wrtten notice of the meeting shall
 

be given which shall state the place, if any, date and hour of the meeting, the mean of 
remote communcations, if any, by which stockholder and proxy holder may be deeed 
to be present in peron and vote at such meetig, and, in the case of a special meeting. the 
purpose or puoses for which the meeting is called." (emphais added). 
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tht the buses to be tracted at a specal meetig of stockholder be limted to that
 

noticed. "). If stockholder were to attpt to cal a meetng to trsact business not set fort in 

the notice, any such tracted busines would be invald. See Vogtn v. Merchat's Mortgage 

& Credit Co., 178 A. 99, 103 (Del. Ch. 1935) (holding that dictrs were not eleced at a spal
 

meetig of prefered stocolder beause the notice failed to state that dirors would be 

eleced at the meetig). Accrdy, a bylaw or charer prvion could not be adpted that
 

would pert a stockholder to present busines at the meeg tht was not included in the notice. 

The mandatory notice requiements imposed by Secons 222(a) and (b) of the 

DGCL discused abve may not be alter by either a charer or bylaw provision.12 

See 8 DeL C. § 102(b)(1) (spfying th a chaer may conta "(a)ny proviion for the
 

mangement of the busess and for the conduct of the afais of the corpration, and any 
. provision crg, defig, litig and reguatg the power of the corpration, the
 

direc, an the stckholder... . if such proviions are not contrar to the laws of this
 

State." (emphass added); see also 8 Del. C. § 109(b) (ItThe bylaws may conta any 
provion, not inconsistent with law or with the cerficate of incorpration, relatig to the 
business of the c9rporation, the conduct of its afai, and its rights or powers or the rights

it) (emphais added). We
or power of its stockholders, directrs, offcer or employees. 


note that one decsion from the Delaware Cour of Chancer suggest that, for certain 
sttues in the DGCL, it may be possible for a company to depar from the requirements
 

of the sttute, even though the statute itself does not expressly contemplate charer. or
 

bylaw provisions tht "opt out" of the statory rue. Jones Apparel Group, Inc. v.
 

Maxell Shoe Co., Inc., 883 A.2d 837 (DeL. Ch. 2004) (upholding a charer proviion that 
dened the board the power to fi a record date for stockholder actons by written consent, 
even though the statute that confered on the board the power to fix a rerd date does not 

exressly pet a charer provision litig such power). We do not believe the
 
Màxell decsion would be applied to allow the Company to depar from the notice 
requiements set fort in Secton 222. The Cour in Maxell stated tht a sttutory rue 
caot be altered by a corpration if doing so would abridge a public policy evidence by
 

the DGCL or Delaware common law. ia. at 843-4. In our view, adoptig a bylaw, or 
charer provision, that contrveIes Secon 222 is not perissible becuse Secon 222 is 
par of a public policy designed to encourge the :fly informed vote of stockholders and
 

to factate tbeexercIse of stockholder votig rights. Cf Leise v. Jupiter Corp., 241 A.2d
 

492,497-98 (Del. Ch. 1968) (notig that cer action could not be taen at a meetig
 

(contiued) 
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Accrdigly, the spal meeg provision that the Proponent asks the Board to adopt would be 

amend the Company's "goverg documents" toinvalid even if the Board could unlaterally 


incl~e such provision, be it would perit a system for calg spcial meegs tht is
 

inconsistent with the DGCL. 

D.. The Board Cannot Confer On Th Stockholders An Unrected Right To can
 

A Speia Meetig To Transact Unlul Busess. 

The adption of the bylaw or charer provision enviioned by the Proponent
 

would also violate Delaware law becuse a bylaw or charer provision canot enable a 

stockholder to cal a meeg to trsac any business the stockolder chooses. The stockholder
 

canot tae acton at the meetig on a matter that would be invalid if adopted. For example, 

under the DGCL, a stockholder caot cal a specal meetig to enble the stockholder to vote
 

on merger agreeents or charer amendments 
 because the DGCL does not pent stockholders to 

vote on such ites uness they have fit bee approved by the Boar and then submtted for
 

stockholder approval. See, e.g., 8 Del. C. §§ 251(b) & (c); 242(b)(1).13 

(contiued)
wher the notice required by the bylaws was not given, and recognzig "good order and 
faiess requie that all stockolder be given an opprtty to parcipate in a 
meangf meetig"). Ths policy is evidence both by Delaware judcial decisions that 
have invalidaed actons taen at meetigs 
 that were not properly noticed and by the 
scheme of the DGCL itself, which care:fly establishes different notice requiements for 
different coiporate actions. See footnote 10, sura. We also note tht a treatise authored 
by cuent and former member of our fi shar our view that the reuiements of 
Secon 222 caot be altered by the charer or the bylaws. D. Drexler, L. Black, Jr. & A. 
G. Sparks, m, Delaare Corporation La and Practice, § 24.03(1) at 24-5 (no~g that 
the provisions of Secon 222(b) regaring the mium ten days' notice for a meetig 
"are not alterable by bylaw or othere").
 

See Par fiLB of ths opinon. The procees for apprvig charer amendments and
 

merger may not be altered by a charer or bylaw provision. Cf. Lions Gate Entl't Corp., 
200 WL 1668051 (holdig that a charer provision puiortg to alow either the board 
or the stockholder to aprove charer amendments was invalid because it contrvened
. (contiued)
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Desite ths clea lega impedent, the Proponent wishes to enle a stockholder
 

to ca a specal meetig Without retrctg the purose of such meetig to lawf business.
 

Indee the Prent appar to spficiiy conteplate that the bylaw or charer provision
 

would be used to conduct unawf buses. In his . Suportg Statement, the Proponent 

demands th stckolders have the power to contrl the "tig" on spal meegs th relate
 

to "major acquition(s)" and "rectng(s)" involvig the Company. As note above, the 

stockholder canot ca a meetig to vote on such issues to the extent they involve a merger 

(e.g., the most common vehicle for an "acquisition" of a company) or a charer amendment (e.g., 

the most common vehicle for "restrctug" the stock ownerhip of a company) that ha not yet
 

be apved by the Board. Thus, the spal meeg provision envisioned by the Proposal 

would be invalid even if the .Boar could unlateraly amend the Company's "goverg 

aocuents" to include such prvision. 

Iv The Proposal Is Not A Proper Subject For Stockholder Action Under Delaware Law.
 

Because the Proposal, if implemented would cause the Company to violate 

Delawar law, as explained in Par II of ths opinon, we believe the Proposal is also not a 

proper subjec for stockolder action under Delaware law.
 

V. The Company Lacks The Authority To Implement The Pr.oposaL 

As noted in Par II.A of our opiion, the Board caot implement the Prposal by 

adoptig a bylaw enablig stockholder to cal a special meeg because the bylaw would be
 

inconsistent with the Cher. Such a bylaw, if adopte, would be a "nulty" and "void" as a 

(contiued)
the express prvisions of Secon 242 of the DGCL tht requie both the board and the 
stockholder to adopt such amenents).. 
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matter. of Delawar law.14 Accordngly, it is our opinon tht the Company lack the authority to 

adpt the Prposal in the form of a bylaw provision. 

In adtion, as we note in Par m.B of our opion, the Boar also caot adopt
 

the Proposal by amending the Charer becuse such an amendment would require both Board and 

stockholder approvaL The Delaware cour have recgnzed tht charer amendments th ar
 

not adopte in acrdance with the applicale statuory prcedures are void. is Accgly, it is
 

also our opinon tht the Company lacks the authority to implement the Propsa in the form of 

an amendment to the Char, becuse the Boar caot milatery adopt such an amendment
 

without violatig the applicale provisions of the DGCL. 

Centaur, 582 A.2d at 929; see also Prickett, 253 A.2d at 88 ("(T)he by-law provision is 
in confct with the charer (i.e., cerficate of incorporation) and it is therefore void") 
(citations omitted); Bur v. Bur, 291 A.2d 409, 410 (Del. Ch. 1972) ("Plaitiffs ar
corr in thei concluson th a by-law in confict with the ceficate of incorpration is 
a nullity") (citaions omitted). 

is 
AGR Halifax Fund. Inc. v. Fiscina, 743. A.2d 1188 (Del. Ch. 1999) (fidig an
 

amendment to a ceficate of incorporation not approved in the precise metod se for 
in Secon 242 "void"). In adtion, if a Boar-proposed amendment does not receve the
 

reqte stockholder vote purt to Secton 242 of the DGCL, the Company itself
 

would not have the power to fie a ceficate of amendment in order to effecte the
 

proposed amendment. See 8 Del. C. 242(b Xl). 
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v. Conclusion.
 

For the foregoing reans, it is our opinon tht (i) the Proposal, if implemented, 

would cause the Company to violate Delaware law, (ü) the Prposal is not a proer sujec for 

stockolder acton under Delaware law and (ni) the Company lacks the authority to implement 

the Proposa. 

Ver try your,
 

¡f¿;,¡/'), ,.rt,o¿. A/dl.f /" 1"'14('(1 l- C/j,
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RESTA TED CERTIFICATE OF INCORPORA nON 

OF. 

NORTHROP GRUMMAN CORPORATION 
(Originally incorprate on Janua 16,2001 

. under the nae NNG, Inc.) 

the corporation is Nortop Gruman Corpration (the "Corporation").FIRST: The name of 

SECOND: The addres of the registered offce of the Corpration in th State of Delawar is 
Corporation Trost Center, 1209 Orage Stret, in th Cit of Wilmingtn, County of New Cae. The
 

Delaware is The Corpration Truname and addre of th Corpraon's retered agent in the Stae of 

Compay, Corporaion Trut Center, 1209 Orage Stret, in the City of Wilmington, County of New 
Castle, Stae of Delawa 19801. 

THIRD: The purpse of the Corpration is to .engage in any lawfl act or actvity for which 
corprations may now or hereaer be organize under the Genera Corpration Law of the State of 
Delawar. 

FOURTH: 'I. The tota number of shares of stock which the Corporation shall have authority to 
issue is Eight Hundre Ten Milion (810,000,000), consisting of Eight Hundred Milion (800,000,000) 
shars of .common Stock, par value One Dollar ($1.00) per share (the "Common Stock'~, and Ten 

Preferred Stock, par value One Dollar ($1.00) per shae (the'"PreferedMilion (10,000,000) sha ofStock").' 
2. Shares of Preferrd Stock may be issue from time to time in one or more claSes or senes each 

of which class or series shall have such distinCtve designation or tile as shall i, fixed by resolution of 

the Board of aireCtors of the Corporaon (th "Board of Diretors) prior to the issuance of any shares 
thereof. Each such class or sees of Preferrd Stock shal have such voting powers, full or limited, or no 
voting powers, and such preferences and relatve, parcipating, optional or other special rights and such 
qualifications, limitations or retrictions therof, as shall be stated in such resolution providing for the 
issuance of such class or series of Preferrçd Stock as may be adopted from time to time by the Board of 
Directors prior to the issuance of any shar thereof pursuant to the' authority hereby exprely vested in 
it, all in accordance with the laws of the State of Delaware. The Board of Directors is furter authorize 
to increae or decrease (but not below the number of shares of such class or series then outsanding) the 
nwnber of shares. of any class or series subsequent to the issuace of shares of that clas or series. 

Pursuat to the authority conferrd by this Arcle Fourt, the following series of Preferrd Stock
 

has been designated, such series consistng of such number of shares; with such voting powers and with 
such designations, preferences and relatie, parcipating, optional or other special rights and
 

qualifications, limitations or restrctons therefor as ar stated and e?,pressed in the exhibit with repec to 
such series attached hereto as specified below and incorporated herein by reference: 

Exhbit i: ~eries B Convertble Preferred Stock 

FIFTH: In furterace and not in limitation of the powers conferred by statute and subject to 
Arcle Sixt hereof, the Board 'of Directors is expressly authorized to adopt, repeal, recind, alter or 
amend in any respe the bylaws of the Corporation (the "Bylaws"). 

SIXTH: Notwithstading Arcle Fift hereof, the Bylaws may be adopted, repealed, rescinded, 
altered or amended in any respect by the stockholders of the Corporation, but only by the afinatve vote 
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of the holders of not les than a majority of the voting power of all outstading shaes of capita stk 
entitled to vote thereon, votig as a single clas, and by the,holders of anyone or more classes or series of 
capita stock entitled to vote thereon as a separte class puruat to one or more resolutons adopted by 
the Board of 
 Directors in accordance with Secon 2 of Aricle Four hereof. 

SEVENT: The business an afirs of the Cororation shall be managed by an under the 
Diretors. Except as may otherwišebe provided puruant to Secion 2 of Arcledirecton of the Board of 


Fourt hereof in connection with rights to elect additional directors under specified cicumsces which 
may be gred to the holders of any class or series of Preferred Stock, the exact number of dirctors of 
the Corpration shal be deterined frm time to time by a Bylaw or amendment thereto.
 

EIGHT: Until the 2008 anua meetig of stockholders, the Boar of Directrs shal be an is 
divided into th clases, Cla I, Clas II and Clas II. The number of authorized dirtors in eah clas
 

shall be the whole number contaed in the quotient obtaed by dividing the authorized numer of 
directors by three. If a frcton is also contaned in such quotient, then additonal directrs shall be
 

apportoned as follows: if such frcton is one-thd, the additional direcor shall be a member of Class I;
 

and if such frction is twthirds, one of the additional diretors shall be a member of Class I and the
 

other shall be a member of Class II. The directors elect to Class II in 2003 shall see for a term
 

ending on the date of the anual meetig held in calendar year 2006, the directors elected to Class I in 
2004 shall serve for a term ending on the date of the anual meeting held in calenar yea 2007 and th 
directors elected to Class II in 2005 shal see for a term ending on the date of the anua meeting held in 
calendar yea 2008. The term of each diretor elected ,afer the 2005 anual meeting shall end at the first 
annual meeting following his or her election. Commencing with the anual meeting in 2008, the 
clasification of the Board of Direors shall terminate, and all diretors shall be of one class and shall 
serve for a term ending at the annual meeting following the anual meeting at which the direor was 
elected. 

Notwthstanding the foregoing proviions of this Article Eighth: each direor shall sere until his 
successor is elected and qualified or unti his death resignation or removal; no decrease in the authorized 
number of directors shall shortn the term of any incumbent director, and additiona diretors, elected 
pursuant to Section 2 of Artcle Four heref in connection with rights to elect such additional directors 
under specified circmstances which may be grte to the holder of any clas or series of Preferred 
Stock, shall not be included in any class, but shall serve for such term or terms and pursuat to such other 
provisions as ar specified in the resolution ofthe Board of Directors establishig such clas or series. 

NITI: Except as may otherwise be provided pursuant to Section 2 of Article Four hereof in 
connection with rights to elect additional direors under specifed circumstances which may be grted to 
the holders of any clas or series of Preferred Stock, newly created directorships reulting from any
 

increase in the number of diretor~, or any vacancies on the Boar of Dirers reulting from death, 
resigntion, reoval or other causes, shall be filled solely by the affirmative vote of a majority of the
 

remaining directors then in offce, even though less th a quorum of the Board of Directrs. Any director
 

elected in accordance with the preceding sentence shall hold offce for a term that shal end at the first 
anual meeting following his or her elecon and until such director's succesor shal have been elected 
and quaified or until such director's death resignation or removal, whichever first occurs. 

TENTI: Any director serving during his or her thee-year term of. offce pursuant to the
 

classification of the Board of Directors provided for in Arcle Eighth shall be removed only for cause. 

ELEVETH: Any action requied or permitted to be taen by the stockholders of the Corporaion 
mus be effected at a duly called anua meeting or at a special meeting of stoèkholder of th 
Corporaon, unless the Board ofDiiectorsautories such action to be taen by the wrtten consent of the 

2 
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holders of outstading shares of capital stock having not less than the minimum voting power that would 
stockholders at which all shars enttled to
be necess to autonz or tac.such action at a meeng of 


vote thereon were preent and voted, provided all other reuirents of applicable law and ths Restated
 

Certificate of.Incorpration have been satisfied. 

TWELFT: Special meengs of the stkhlders of the Corporation for any purse or purses 
may be called at an time by a. majority of the Boad of Directors or by the Chairman 'of the Board.
 

Special meetigs niy not be called by any other persn or peons. Ea special meetig shll be held at 
such date and time as is requeste by the peron or persons caling the meeting, within the limits fixed by 
law. 

THIRTEENTH: Meetings of stocolders of the Corporation may be held with or without the 
State of Delawae, as the Bylaws may provide. The bookS of the Corporaon may be kept (subject to any 
provision of Delaware at such place or places as may be designatd

applicable law) outside the Sta of 


from time to time by the Boar of Dirtors or in the Bylaws.
 

FOURTEENH: The Corpon rees the right to adopt, repe, recind, alter or amend in 
any respect any proviion contained in this Restated Certficate of Incorpraon in the maner now or 
hereaftr prescribed by applicale law, and all rights conferred on stckholders herein ar grted subjectto this reservation. . 

the Corporaon shall not be personally liable to the Corration or. to 
its stockholders for moneta damages for brech of fiduciar dut as a directr, except for liabilty (i) for 

FIFTENTH: A direor of 


any breach of the diretor's duty of loyalty to the Corporaon or to its stockholders, (ii) for acts or 
omissions not in good faith or which in~olve intentional misonduct or a knowing violation of law, (iii) 

Delawar, or (iv) for any tranaction 
from which the diretor derives any improper personaI ~enefit. If, afer approval of this Arcle by the 
stockholders of the Corporaön, the General Coraon Law of the $tae of Delawar is amended to 
authorize the fuer elimination or limitation of the liabilty of directors, then the liabilty of a dirtor of 

under Section 174 of the Genera Corporation Law of the State of 


the Corporation shall be elimited or limited to the fulles exnt pennitted by the General Corporation .
 

Law of the State of 
 Delawa as so amended. 

Any repea or modificaon of this Arcle by the stockholders of the Corporation shall not adversely. 
affect any right or protecton of a director of the Corporation existing at the time of such repea ormodification. . 

IN WITNESS WHEREOF, this Restate Certificate of Incorporation which restates and integrates 
and furter amends the provisions of the Restaed Certficate of Incorporation of this Corporation, and 
which has been duly adopted in accordace with Sections 242 and 245 of the Delawar General
 

Corporation Law, haS been executed by its duly authoried offcer as of May 18, 2006.
 

NORTHROP GRUMMAN CORPORATION 

~,~
John H. Mullan 
Corporate Vice President and Secreta 
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EXIT 1 

SERIES B CONVRTIBLE PREFERRED STOCK 

Section 1. Designation an Amount. Thè shares of such series shall be designated as the 
"Series B Converble Prefered Stock" (the "Series B Convertble Preferred Stock") an the 
number of sha constituting such sees shall be 3,500,000. 

Secon 2. Diidend. The holder of shas of Series B Convertble Prefered Stock shal 
be entitled to recive cwnulative cah dividends when, as and if declared by the Board of Direcors 
out of any fuds legaly avåilable therefor, at the mte per year herin specifed, paya,ble quarly at 
the ra of one-four of such amount on the fifteeth day (or, if such day is not a busines day, on 
the firs business day therear) of Janua, April, July and October in eac yea. The mte of 
dividends shal initially be $7.00 pe yea 'per sha Therr, the ra of dividends shall be
 

incrased to $9.00 per share per yea aft the October 2001 dividend payment date if the
 

stockholders of the Corpration shall not have, prior to that time, approved the issuace of all 
Common Stock isuable upon conversion of the Series B Convertble Preferred Stock. The mte of 
dividends shall be decreasd to $7.00 pe shar afr the firs quarterly dividend payment date afer
 

Stockholder Approval is obtaned. Cash dividends upon the Series B Convertible Preferr Stock
 

shall commence to accrue and shal be cumulative from the dae of 
 isuace. 

If the dividend for any dividend period shal not have been paid or set apar in ful for the
 

Series B Convertible Preferrd .Stoèk, the deficiency shall be fully paid or set apa for payment 
before (i) any distrbutions or dividends, other th distbutons or dividends paid in stock raing 
junior to the Seres B Convertble Prferr Stok as to dividends, redemption payments and rights
 

upon liquidation, dissolution or winding up of the Corpmtion, shalt be paid upon or se apa for 
Common StOc or stk of any other clas or series of Prferr Stock raing junor to the Series 
B Convertible Prferred Stock as to divdends, redempton payments or rights upon liquidation, 
dissolution or winding up of the Corpomtion; and (ii) any Common Stock or shar of Preferrd 
Stock of any class or series raking junior to the Series B Convertble Preferrd Stock as to 
dividends, redemption payments or rights upon liquidation, disslution or winding up of the
 

Corpration shall be redeemed, repurchasd or otherw acquired for any considemtion other th
 

stk raing junior to the Series B Preferr Stock as to dividends, redemption payments and
 

rights upon liquidation, dissolution or winding up of the Corpration. No distrbution or dividend 
shal be paid upon, or declared and set apar for, any shaes.ofPreferred Stock ranking on a party 
with the Series B Convertble Prferred Stock as to dividends, redemption payments or rights upon
 

liquidation, dissolution or winding up otthe Corpmtion for any dividend period unless at the sae 
time a like proportionate distrbution or dividend for the sae or similar dividend period, rataly in 
proporton to the respective anual dividends fied therefor, shall be paid upon òr declared and set 
apar for all shaes of Preferred Stock of all series so raking then outtading and entitled to 
receive such dividend. 

Section 3. Voting Rights. Except as provided herein or as may otherise be requird by 
law, the holders of shares of Series B Converble Preferrd Stock shall not be entitled to any 
voting rights as stockholders with repect to such shars. . 

(a) So long as any shaes of Series B Convertible Preferred Stock shall be outstading, 
the Corporation shal not, without the aftive vote of the holders of at least two-thirds of 
the aggrgate number of shaes of Series B Convertble Preferred Stock at the time 
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outtading, by an amendment to the Restated Certficate of Incorpration, by merger or
consolidation, or in any other maner: . 

rag prior to the Series B Convertble
(i) authorize any cla or series of stock 


Preferrd Stock as to dividends, redemption payments or rights upon liquidaton,
 

dissolution or winding up of th Corporation; . 

(ii) alte or change the preferences, special rights or powers given to the Sees B 
Convertible Preferr Stock so as to afec such clas of stok adverly, but nothing in
 

this claue (ii) shal reuir such a clas vote (x) in connection with any incre in the
 

tota numbe of authord sha of Common Stock or Prferr Stock; (y) in 
connction with the autorition or incrase in the tota number of autorized shares of
 

any cla of stck rang on a paity wi the Series B Convertble Prferr Stock; or
 

(z) in connection wit1 the fixing of any of the parcula of shar of any other series of 
Preferred Stock rang on a party with the Series B Convertble Preferrd Stock that 
may be fied by the Bod of Dirctors as provided in Artcle FOURTH of the
 

Certficate ofIncorpration; or 

(iii) directy or indirecly purchase or redeem les th all of the Series B 
Convertible Preferred Stock at the time outstading unles the full dividends to which 
all sha of the Series B Converble Preferrd Stock then Qutstanding shall then be
 

entitled shall have been paid or declared and a sum sufcient for the payment tmeof set 
apar. 

(b) .If and whenever accmed dividends on the Series B Convertble Preferrd Stock 
shall not have been pad or declar and a sum suffcient for the payment thereof set aside for 
six quarerly dividend periods (wheter or not consecutive), then and in such event, the 
holders of the Series B Convertble Preferrd Stock, voting separtely as a clas, shall be 
entitled to elect two. directors at any anual meeting of th stockholders or any special 
meeting held in place thereof, or at a spcial meeting of the holders of the Series B
 

Convertble Preferred Stock called as hereinafer provided. Such right of the holders of the 
Series B Convertble Preferrd Stock to elect two directors may be exercised until the 
dividends in default on the Series B Convertble Prferred Stock shal have been paid in full 
or funds suffcient therefor set aside; an when so paid or provided for, then the right of the 
holders of the Series B Convertble Preferred Stock to elect such number of directors shal 
cee, but subject always to the sae provisions for the vestig of such voting rights in the 

default or defa. At any time afr such votig power shal have soca of any such fue. 


vested in the holders of the Series B Convertible Preferr Stock, the Secreta of the 
Corporaon may, and upon the wrtten request of the holders of record ofte percent (IOOA)
 

or more. in amount of the Series B Convertible Preferred Stock then outtading addresed to 
him at the principal executive offce of the Corporation shall, call a special meeting of the 
holders of the Series B Convertble Preferr Stock for the elecion of the directors to be 
elected by them as hereinar provided, to be held within sixt (60) days afer delivery of 
such request and at th place and upon the notice provided by law and in the bylaws of the 
Corporation for the holding of meetings of stockholder; provided however, th the
 

Secreta shall not be required to call such special meeting in the cae of any such request 
received less than ninety (90) days before the date fixed for the next ensuing anual meeting 
of stockholders. If at any such annua or speial meeting or any adjourent thereof the 
holders of at least a majority of the Series B Convertble Preferrd Stock then outstadig and 
entitled to vote therat sli1 be present or represented by proxy, then, by vote of the holders
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the Seres B Convertble.Preferred Stok present or so represnted at 
such meeting, .the then autorized number or direors of the Corpraon shall be incre 
orat least a majority of 


by two, and the holders of the Seres B Convertble Preferd Stock shall be entitled to elect 
the additional directors so provided for.. The direors so electe shall serve until the next 
annual meetng or until their repeve successors shall be eleced and shal quaify; 
provided, however, that whenever the holders of th Series B Convertble Preferred Stock
 
shall be divested ofvoting power as above provide the tenus of offce of all persons elected 
as diretors by the holders of th Sees B Convertible Prferrd Stock as a clas shal 
fortwi termnate and the number of the Boar of Directors shall be reduced accordgly. 

the holders of the Series B 
(c) If, durng any interval beee any special meeg of 


Converble Prfer Stock for the election of diretos to be elected by them as provided in 
this Section 3 and the next enuing anua meeg of stockholder, or beeen anua 
meengs of stokholders for the election or direcrs, an while the holders of the Seres B 
Convertble Prferr Stock shal be entied to elect two direcors.. the number of directors 
who have been elected by the holders of the Series B Convertble Preferd Stock shall, by 
reasn of resignation, death or removal, be les than the total number of diretors subject to 
election by the holder of the Series B Convertble Prferr Stock, (i) the vaccy or
 

vaccies in the diretor eleced by the holli of the Series B Converbõle Preferr Stock
 

shall be filled by the remaiing director then in offce, if any, who was electe by the holders 
of the Series B Convertble Prferred Stok. although less than a quorw and (ii) if not so 
filled within sixty (60) days afer the creaton theref, the Secreta of the Corpration shall 
cal a special meeting of the holders of the Seres B Converible Preferred Stock ånd such 
vacacy or vacancies shal be filled at such spec meetng. Any director elected to fill any 
such vacancy by the remaing diretor then in offce may be removed from offce by vote of 
the holders ora majority of th sha of the Series B Convertible Preferred Stock. A specia 
meeting. of the holder of th Seres B Convertible Preferrd Stock. maý be caled by a 
majority vote of the Board of Directors for the purose of removing such direcor. The 
Secretar of the Corpration shal, in any event, within ten (IO) days afer deliver to the 
Corporation at its pricipal offce of a reques to such effect signed by the holders of at least 

ten percent (10%) of the outstading shes of the Seres B Convertble Preferrd Stock, cal a 
speial meetig for such purpos to be. held within sixty (60) days after delivery of such 

a special
request; provided, however, tht the Secetar shall not be required to call such 


meeting in the case of any such request received less than ninety (90) days before the date 
fied for the next ensuing anua meeng of stockholders. 

Section 4. Redemption.
 

(a) Shares of Seres B Convertble Preferred Stock shall not be redeemable except as
 

follows: 

(i) All, but not less than all, of th shars of Senes B Converble Prefer Stock 
shall be redeeméd for cash in ån amount equa to (X) if prior to Stokholder Approval, 
the greater of (a) the Liquidation Value plus all accrued and unpaid dividends with 
respect to such shares, whether or not declared, and (b) the Curent Market Price of the 

al shares
number of shars. of Common Stock which would be issued to such holder if 

of Senes B Converble Preferred Stock were converted into Common. Stok on the 
Redemption Dat. puruat to Secton 8; and (Y afr Stockholder Approval, the
 

Liquidation Value plus all dividends with respe to such shares, whether or not
 

declared, accred and unpaid as of the Redemption Date, as defined .below, on the firs 
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. day afer the twentieth aniver of the intial issuae of the Series B Convertble
 

Preferrd Stock.
 

Series B Converble Preferrd Stockthe sha of
(ii) All, but not les than all, of 


may be redeemed at the option of the Corption at any tie afer th seventh
 

anver of the intial issuace of the Series B Convertble Prferrd Stock. Any 
reemption puruant to this clause (ii) shall be solely for Common Stock of the 
Corpraon and at the Redemption Dat eah holder of shar of Series B Conver"le 
Prferr Stock shall be entitled .to reeive, in exchange and upon surender of the
 

certficate therefor, that number of fuly paid and nonaessable shar of Common 
Stock determined by dividig (X) if prior to Stockholder Approval, the greatr of (a) the 
Liquidation Value plus all accru and unpai!i dividends with respect to such shes,
 

whether or not declard, and (b) the Currt Market Prce of the number of shar of 
Common Stok which would be ised if all shar of Sees B Convertble Prfer
 

Stok wer converted into Common Stock puruat to Secton 8 on the Redemption
 

Date; or (Y) if af Stokholder Approva, the Liquidaon Value plus all accred and 
unPad dividends with respect to such shaes, whether or not declared thereon to the 
Redemption Dat by (Z) the Current Market Prce of the Common Stok as of the 
Redemption Date; provided, however, that if prior to the Redemption Date there shal 
have occurd a Tracton, as defined in Section 8(bXiii), the consideraon 
deliverable in any such exchange shall be the Alternate Consideration as provided inSecton 12. .
 
(b) Notice of every madatory or optional redemption shall be mailed at least thrt 

(30) days but not more than fift (50) days prior to the Redemption Date to the holders of
 

rerd of the shar of Series B Convertible Preferrd Stock so ta be redeemed at thir
 

repecive addrses as they appe upn the books of the Cororation. Each Such notice shall 
specify the date on which such redemption shall be effective (the "Redemption Date"), the 
reemption price or maer of calculating the reemption price and th place where 
certificates for the Series B Convertble Preferr Stock ar to be surendere for 
cancellation: 

this Secton(c) On the date tht redemption is being made puruat to parraph (a) of


4, the Corpration shall deposit for the benefit of the holder of shares of Series B 
Convertible.Preferred Stock the fuds, or stock certficates for Common Stock, necessar for 
such redemption with a ban or trt company in the Borough of Manatan the City of New 
York, having a capital and surplus of at leat SI,009,OOO,OOO. Dividends paid on Common 
Stock held for the beefit of the holder of shares of Series B Converble Preferrd Stock 
hereunder shal be held for the benefit of such holders and paid over, without interest, on 
surrnder of cerficates for the Series B Convertble Prferred Stock. Any monies or stock
 

certficates so deposited by the Corporaon and unclaimed at the end of one year from the 
Redemption Date shall revert to the Corpration. Aftr such reverion, any such ban or trt
 

company shall. upon demad, pay over to the Corporation such unclaimed amounts or deliver. 
such stock ceficates and thereupon such ba or trst company shal be relieved of all 
responsibilty in respet thereof and any holde ohhares of Series B Convertble Preferred
 

Stock shall look only to the Corporation for the payment of the redemption price. Any interest 
accred on fuds deposited puruant to this pargrph (c) shall be paid from time to time to 
the Corporation for its own acount. 
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funds or certific¡ú for Common Stock puruat to paragrah(d) Upon the deposit of 


Series B Convertble Preferrd Stock being redeemed puruant to(c) in rect of shares of 


pargraph (a) of this Section 4, notwithtading that any certifcaes for such sha shall not
 
have been surndere for cancellation, the shares repreented thereby shall on and afr the
 

. Redemption Date no longer be deemed outsding. and all rights of the holders of shaes of 
Series B Convertble Prefeed Stock shall cease and termnae, exceptig only the right to 
recive the reemption prce therefor. Nothing in this Section 4 shal limit the right of a 
holder to conver shaes of Sees B Convertble Preferred Stok puruat to Secon 8 at any 

tie prior to the Redemption Date, even if such shares have be caled for reemption 
pursuat to Secon 4(a). 

(e) In connecton with any reempton pursuant to clause (ü) of pargrh (a) of this
 
Seon 4, no frcton of a sha of common stock shall be issue but in lieu theref the
 
Corpration shal pay a cah adjusent in repe of such fronal intet in an amount
 

equal to such frona inte multiplied by the Currnt Maret Price per shae of Commn

Stock on the Redemption Date. .
 

Secton 5. Funamental Change in ControL
 

(a) Not later than 10 busines days followig Ii Fundamenta Change in Control, as 
defined below, the Corporation shal mail notice to the holders of Series B Convertible
 

Preferred Stok staing that a Fundaenta Chage in Contrl has ocur an advisÍlg such 
holders of their right to exchange (the "Exchange Right") any and all sha of Seres B 
Convertble Prferred Stok for share of Common Stock as provided herein; provided, 
however, that if prior to the Exchange Date (as defied below) there shal have occured a 
Traaction, as defined in Section 8(b)(iii), .theconsideraon deliverable in any such
 

exchae shal be the Alterte Consideration as provided in Secton 12. Such notice shal
 

stte: (i) the date on which such exchages shall be effective (the "Exchange Date"), which 
shall be the 2 i st business day from the date of giving such notice; (ii) the number of shar of 
Common Stock (or Alternate Consideration) far which each share of Seres B Converble 
Preferred Stock may be exchanged; and (ii) the method by which each holder may give
 
notice of its exercise of the Exchange Right; and (iv) the method aid place for delivery of
 
certficaes for Series B Convertible Preferrd Stock in connection with exchanges pursuat
 
hereto. For a period of twenty (20) business days following the notice provided herein, each
 
holder of Series B Convertible Preferred Stock may exercise the Exchage Right as providedherein. . 

Series B Converible Prferred Stock(b) Pursuat to the Exchange Right, each shae of 


shall be exchanged for tht number of shaes of Common Stock determined by dividing an 
amount equa to (X) if prior to Stockholder Approval, the greater of (a) the Liquidation Value 
plus all dividends acd and unpaid with respec to such share as of the Exchage Date,
 

whether or not declard, and (b) the Currnt Market Price of the number of shar of 
Common Stock which would be issued if such share of Series B Convertible Prefed Stock 
were converted into Common Stock pmsuat to Secon 8 on the Exchange Date; or (Y if 
after Stockholder Approval, the Liquidation Value plus all dividends acced and unpaid with 
respect to such shar~ as of the Exchange Date, whether or not declard, in each case by th 
Curnt Market Price per shar of Common Stock as of the Exchange Dat.
 

(c) The holder of any shar of Seres B Convertble Preferred Stock may exercise the
 

Exchange Right by surrendering for such purpose to the Corpration, at its principal offce or 
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at such other offce or agency maitained by the Corporation for that purose, a cercate or 
certficates reprenting the shar of Seres B Convertble Prferd Stock to be exchaged 
'accompaned by a wrtten notice stting tht such holder elects to exercise the Exchange 
Right as to all or a specified nwnber of such shares in acordace with this Section 5 and 
speifying the nae or naes in which such holder wishes the certificate or certficat for 

. shas of Common Stock to which such holder is entitled to be isued and such other 
cutomai document as are necessa to effec the exchage. In Cae such notice shal 
spify a nae or names other th th of such holder. such notice shal be accompaned by

payment of all trfer taes payable upon the issuce in such name. or nam of shaes of 
Common Stock to which such holder ha become entitled. Oter th such taes, the
 

Corpraion wil pay' any and all isse and other taes (other th taes basd. on income) that 
may be payable in re of any issue or delivery of shaes of Common Stock to which such
 

holder has become entitled on exchange of shes of Series B Convertble Preferrd Stok
 

pursuant heret. As promptly as praicale, and in any event with five (5) business days 
after the surnder of such certificate or ceficaes and th receipt of such notice relatng
 

there and. if applicable, paymt of all trfer taes (or the demonstation to th
 

sasfation of 
 the Corpration that such taes have been paid), the Corporaon shl deliver 
or cause to be delivere certifcates reprentig the number of vaidly issued. fully paid and 
nonasesable shars of Common Stock to which the holder of shares of Series B Convertible 
Preferr Stock so exchaged shall be entiled. 

(d) From and aftr the Exchange Date, a holder of shar of Series B Convertible
 

Preferr Stock who ha eleced to exchage such shares for Common Stock as herein
 

provided shal have. no 'votig or other rights wi repect to the shar of Seres B 
Convertble Prferred Stock subject thereto, other than the right to receive the Common Stock 
provided herin upon delivery of the certificate or certficas evidencing shaes of Series B 
Convertble Prefered Stock.
 

(e) In connecon with the exchage of any shas of Series B Convertible Preferr
Stock, no fraion of a shar of Common Stock shall be issued, but in lieu thereof the 
Corpration shall pay a cah adjustment in respe of such fronal interest in an amount
 

equa to such frctonal interest multiplied by the Curent Market Price per share of Common 
Stok on the Exchange Date.
 

(f) The Corpration shall at all times reserve. and keep available out of its authorized 
and unissued Coinon Stok, solely for the purose of the Exchage Rights provided herin
 

such number of shars of Common Stock as shall from time to time be suffcient to effec the 
exchange provided herein. The Corporation shal from tie to time, in accordance with the
 

laws of Delawa. increae the authorized amount of Common Stock if at any time the 
number .of authoried shares of Common Stock remaining unissued shall not be suffcient to 
permit the exchage of all then outstading shar of Series B Convertible Prferred Stock.
 

(g) As used herein, the tenn "Fundamenta Chage in Contrl" shall mea any merger, 
consolidation, sae of al or substtially all of the Corpration's asts, liquidation or
 

reapitàization (other th solely a change in the par value of equity secuities) of the
 

Common Stock in which more th one-thir of the previously outsding Common Stock 
shal be changed into or exchanged for cash, propert or securties other than capita stock of 
the Corporation or another corporation (''Non Stoèk Consideation"). For purpses of the 
preeding sentence, any trsaction in which shars of Common Stock shaU be chaged into
 

or exchaged for a c0l1bination of Non Stock Consideration and capita stock of the 
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Corpration or another corporation shal be deemed to have involved the exchange of a
 

number of shares of Common Stock for Non Stock Consideration equal to the total number of 
shares exchanged multiplied by a frction in which thenumeraor is the Fai Maret Value of 
the Non Stock Consideron and the denominatr is the Fair Maret Value of the tota 

the Boiid of 
 Dirctrsconsideration in such exchang~ eah as detened by a resoluton of 


of the Cororation. 

Secon 6. Reacquired Shares. Any shares of Series B Convertble Prfeed Stock 
convert reeemed, exchanged, purchased or otherwse acquied by the Corporation in any 
maner whatsver shal be re and canceled promptly after the acquisition theref. All such 
sha shal upon their cacellation, and upon the filing of an approprte certficate with the 
Secreta of Sta of the State of Delawae, become auori but unissued shares of Preferr 

the Corpration and may be reissued as pa of another seriesStock, par value $1.00 per share, of 


of Prefered Stok, pa value $1.00 per sh, of the Corpration subject to the conditions or 
resctons on issuace set fort hein. 

Section 7. Liquidation, Dissolution or Winding Up.
 

(a) Except as provided in parph (b) of this Section 7, upon any volimta or 
involunta liquidation, disluton or winding up of the Corporation, no distrbuton shall be 
made (i) to tbe holder of shars of capita stock of the CorporatiQn raing junior as to
 

dividends, reemption payments and rights upon liquidation, dissolution or winding i1p of the 
Corporaon to the Series B Convertble Preferred Stock unes, pror thereto, the holders of 
shaes of Seres B. Convertible Preferr Stock shall have reeived (X) if prior to Stockholder 
Approval, the grater of (a) the Liquidation Value plus all accrued and unpaid divideds with 
repec to such sha, whether or not declard, and (b) the amount which would be
 

distrbuted to such holders if all shares of Series B Convertble Prferred Stok had ben 
converted it)to Common Stok puruat to Secion 8; and (Y afer Stokholder Approval, the 
Liquidation Value plus all accred and unpad dividends with respect to such shaes wheter 
or .not declar or (ii) to the holders of shaes of capita stock raing on a paty with the 
Series B Convertble Preferred Stok as to dividends, reemption payments and rights upon 
liquidation, dissolution or winding up of the Corpration, except distrbutions made raly 
on the Series B Converble Prferred Stock and all such party stock in proporton to the total 
amounts to which the holders of all such shares ar entitled upon such liquidaton, dissolution 
or widing up. The Liquidation Value shall be $100.00 pe shar.
 

(b) If the Corporation shall commence a volunta ca under the Federa banptcy
laws or any other applicable Federa or State bankrptcy, inolvency or similar law, or 
consent to the entr of an order for relief in an involunta cas under any such law or to the 
appointment of a receiver, liquidator, assignee, custodian, trtee, sequestator (or other
 

similar offcial) of the Corporation or of any substtial par of its proper, or mae an 
asignent for the benefit of its creditors, or admit in wrting its inabilty to pay its debts 
generly as they become due, or if a decree or order for relief in respect of the Corporaon 
shall be entered by a cour havig jurisiction in the preises in an involunta cas under the 
Federa bakrptcy laws or any other applicable Federal or Sta banptcy, inolvency or 
simila law, or appointing a receiver, liquidator, assignee, custodian, trtee, sequestror (or 

other similar offcial) of the Corpration or of any substatial par of its propert, or orderig 
the winding up or liquidation of its afairs and on account of any such event the Corporaion 
shal liquidate, dissolve or wind up, no distrbuton shall be made (i) to the holders of shares 
of capital stock of the CorPraion rag junor to the Series B Convertble Preferred Stock 
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as to dividends, redemption payments and rights.upon liquidaton, dissolution or winding up 
of the Corpraion unles, prior thereto, the holder of sha of Series B Convertble
 

Prefered Stock shal have received (X) if prior to Stockhlder Approval, the grater of 
 (a) the 
Liquidaon Value plus all accru and unpaid dividend with respet to such shaes, whether
 

or not declared, and (b) the amount which would be distbuted to such holders if all shaes of 
Serès B Convertble Preferred Stock ha ben converted into Common Stock puruant to 
Secon 8; and (Y afer Stockholder Approva, the Liquidation Value plus all accrud and 
unpaid dividends with respe to such shas, wheter or not declaed, or (ii) to th holde of
 

shaes of cait stock raing on a paty wit the Seres B Convertble Prferrd Stok as to
 

dividends, redemption payments and rights upon liquidation, dissolution or winding up of the 
Corration, excet distrbutons mae raly on the Seres B Convertible Prferrd Stock
 

and all such panty stck in propoÌ1on to the tota amounts to which the holder of all such 
shars are enttled upon such liquidaion, dissoluton or winding up. 

the Corpration(c) Neither the consolidaon, merger or othr business combinaton of 


with or into any other Persn or Perons nor the sae of all or substtially all of th asset of
 

the Corporaion shall be demed to be a liquidation, (tissolution or winding up of the 
Corpration for purposes of this Section 7. 

Secton 8. Conversion. Subject to the condition th the Stockholder Approval shal firs 
have been obtaned, each share of Series B Convertble Preferred Stock shall be convertible, at any 
time, åt the option of the holder theref into the right to receive shar of Common Stock, on the 
tenn and conditions set fort in this'Section 8. 

'. . (a) Subject to the provisions for adjustment hereinar set fort, eah sh of Series B 
Convertible Prefered Stock shall be convered into the right to receive a number of fuly paid 
and nonasessable shas of Common Stok, which shall be equa to the L"quidation Value 
divided by the Conversion Price, as herein defined. Initially the Conversion Prce shall be 
127% of $86.42. The Conversion Price shall be subject to adjustment as provided in ths
Secton s. .
 

(b) The Conversion Price shal be subject to adjustm~nt from time to time as follows: 

(i) In cae the Corporaion shall at any tie or from time to tie declare a
 
dividend, or make a distrbution, on the outdin shes of Common Stock in shaes 
of Common Stock or subdivide or reclaify the outding shar of Common Stock 
into a grter numbe of shes or combine or reclassify the outding shas of 
Common Stock into a smaller number of shares of C;ommon Stock, .or shall declar, 
order, payor mae a dividend or other dis1bution on any other class or series of capita 
stock, which dividend or distbution includes Common Stock then, and in eah such 
cas, the Conversion Price shall be adjusted to .equa the number determined by
 

multiplying (A) the Conversion Prce immediately prior to such adjustment by (B) a 
frction, the denominator of which shall be th number of sha of Common Stock 
outstading imniediately afr such dividend, ditrbuton, subdivision or
 

reclaification, and the numerator of which shal be th number of shaes of Common 
Stock outtading imediately before such dividend, distbution, subdivision or 
reclasfication. An adjustment made purt to ths clause (i) shall beome effective 
(A) in the case of any such dividend or distrbution, imediately after the close of 
business on the record date for the determintion of holders of shares of Common Stock 
entitled to. receive such dividend or dis1buton, or (8) in the ~ase of any such 
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subdivision, relassificaton or combination, at the close of business on the day upon
 

which such corprate acton becomes effective. 

(ü) In cae the Corporation shal at any tie or fim time to time declare, order,
 

payor make a dividend or other distbuton (including, without limtaon, any 
distrbution of stk, evidences of indebtednes or other securties, ca or other
 

prope or rights or wats to subscribe for securties of the Corporaion or any of its 
Subsidiaries by way of distbution, dividend or spinoff but excluding regular ordinar 
cah dividend as may be declard fim tie to tie by the Corpration) on its 
Common Stok, other than a ditrbuton or dividend of shars of Common Stock tht is 
referd to in clause (i) of ths paph (b), then, and in each such ca, the
 

Conversion Pnce shall be adjused to equa .the number deterined by multiplying 
(A) the Conversion Prce imediatly priör to the reord date fixed for th
 
determination of stkholders entitled to reive such dividend or distribution by (B) a
 

fraction, th denominator of which shall be the Currnt Maet Prce per shar of 
Commn Stock on the las Traing Day on which purchaers of Common Stok in 
reular way tring would be entitled to reeive such dividend or distrbution and the 
numerator of which shall be the Curent Market Pnce per shae of Common Stock on 
the first Traing Day on which .purchasers of Common Stock in regular way tring 
would not be entitled to receive such dividend or distrbution (the "Ex-dividend Date"); 
providëd that the fron determined by the foregoing claus (B) shall not be greter
 

th 1. An adjustent made pursuat to ths claus (ii) shall be effectve at the'close of 
busines on the Ex-dividend Date. If the Corpraion completes a tender õffer or 
otheIWse repurchases shares of Common Stock in a single trsaction or a relatd series
 

of trctons, provided such tender offer or offer to repurchas is ope to all or
 

substatially all holders ofConion Stock (not including open market or other selectve
 

repurchase progras), the Conversion. Prce shall be adjusted as though (A) the
 

Corpration had effected a reverse split of the Common Stock to reduce the number of 
shars of Common Stock outstading from (x) the number outsanding immedately 
prior to the completion of the tender offer. or the first repurchase for which the 
adjustment is being made to (y) the number outstanding immediately afer the
 

completion of the tender offer or the last repurchase for which the adjustent is being 
made and (B) the Corporation ha paid a dividend on the Common Stock outstaing. 
immediately afer completion of the tender offer or the last repurchase for which the 
adjustment is being mae in an agregate amount equa to the aggregate consideration 
paid by .the Corporation purt to the tender offer or the repurhaes for which the
 

adjustment is being made (the "Aggrgate Consideration"); provided tht in no event 
shall the Conversion Price be incrased as a reult of the foregoing adjusent. In
 

applying the fi two sentences of this Secton 8(b Xii) to the event desbed in claus 
(B) of the preceding sentence the Curnt Market Prce of the Common Stock on the 
date immediately following the closing of any such tender offer or on the date of the las 
repurhase shall be taken as the value of the Common Stock on the Ex-dividend Date, 
and the value of the Common Stock on the day preceding the Ex-dividend Date shal be. 
assumed to be equa to the sum of (x) the value on the Ex-dividend Date and (y) th pe
 

shar amount of the dividend described in stich clause (B) comput by dividing the 
Aggregate Consideration by the number of shar of Common Stock outsding afer 
the completion of such tender offer or repurhae. In the event tht any of the
 

consideration paid by the Corporaon in any tender offr or repurchas.to which this 
Section 8(b )(ii) applies is in a form other than cash, the value of such consi~eraon shall 
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be determined by an indepndent invesent baning fim of n!Ûionally recognzed 
the Corpration.stding to be selected by the Board of Directors of 


(ii) In ca at any tie the Corporation shal be a pa to any traction 
(including, without limitation, a merer, consolidation, sale of al or substially all of .
 

the Corpration's assèts, liquidation or recitizon (other than solely a chage in the
 

par value of equity secwities) of the Common Stock and exçluding any trtion to
 

which clause (i) or (ii) of this paragh (b) applies) in which thé previously outstadin 
Common Stock sha be chaged into or exchaned for differnt seurties of th 
Corporation or common st or other seties of another corpration or. inteests in a 

~ noncorporaeentity or other proper (including cash) or any combintion of any oftb
 

foregoing (eah such tron being h~in caled the ''Trationj. then eah shar
 

of Series B Convertble Prferd Stock then outstading shall therer be convertible
 

into. in lieu of the Common Stok isuale upon such conversion prior to consummaton 
of such Trasaction, the kind and amunt of shas of stock and other secwities and 
prope receivable (including cas) upon the consummaton of such'Trasacton by a 
holder of th number of shaes of Common Stock into which one shar of Seres B 
Convertble Preferrd Stock would have bee convertible (without giving effect to any 
restrcton on converibilty) immediately prior to such Trasaction including. on a pro
 

rata basis, the cah, securties or prope recived by holders of Common Stoc in any 
such trsaction. The Corporation shall not be a par to a Traction that does not
 

expressly contemplate and provide for the foregoing. 

(iv) If any event occur as to which the foregoing provisions ofthis Section 8(b) 
are not strctly applicable but the failure to make any adjustment to th Conversion Price 
or other converson mechanics would not, fully and equitaly prote the conversion
 

rights of the Series B Preferr Stock in accordance with the essential intent and
 

principles of such provisions, thn in each such case the Boar of Directors of the 
such appropriate adjustments to the Converion Prce or otherCorpraion shall make 


conversion mechanics (on a basis consistent with the essential intent and principles 
esblished in this Section 8) as may be necessar to fully and equitably preerve. 
without dilution or diminution, the conversion rights of the Series B Convertble 
Preferr Stock.
 

(c) If ~y adjustment required pursuant to ths Section 8 would resultin an increase or
 

decrease of less th i % in the Conversion Prce, the amount of any such adjustment shall be
 

cared forward and adjusent with respec thereto shall be made at the tie of and together 
with any subsequent adjustment, which. togethr with such amount and any other amount or 
amounts so caed forw. shall aggegate at lea 1% of the Conversion Price. 

(d) The Boad of Direors may at its option increase the number of shares of Commn
Stock into which each shae of Series B Convertble. Preferrd Stock may be convert. in 
addition to the adjustments reui by this Section 8. as shall be determined by it (as 
evidenced by a resolution of the Boar of Direors) to be advisable in order to avoid or 
diminsh any income deemed to be received by any aolder for federal income ta purse of
 

shares of Common Stock or Señes B Convertble Preferred Stock resulting from any events 
or occurrences giving rise to adjustments pursuant to this Section 8 or from any other simlar 
event. 
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any shares or Series B Convertble Preferred Stock may exercise his 
right to receive in respect of such shares the shars of Common Stock or other proper or 
securities, as the ca may be, to which such holder is entitled by surnderig for such 

(e) The holder or 


purse to the Corration, at its pricipa offce or at such other offce or agency maitaned
 

by the Corporation for tht purpse, a certficate or certificats representing the shar of 
Seres B Convertble Preferr Stock to be convert, accompaned by a wrtten notice stting 
that such holder elec to convert all or a specified numbe of such shaes in accordance with 
this Secon 8 and specifyng the name or names in which such holder wishes the certficate 
or cerfica for shares of Common Stock or other prope or securties, as the case may be 
to which such holder is entitled to be isued and such other cusomar docwnents as are 
necessa to effect the conversion. In cae such notice shall specify a na or naes otr 
than that of such holder, such notice shal be acpaied by payment of all trsfer ta 
payale upon the issuance in such name or na of shaes of Common Stock or other 
propert or securties, as the ca may be. to which such holder ha become entitled. Oter
than such tas, the Corpraon will pay any and all issue and other taes (other than taes 
bad on income) th may be payable in respect of any issue or delivery of shar of 
Common Stock or such other propert or securties as the case may be, to which such holder 
has become entitled on conversion of Series B Converble Preferred Stok pursuat hereto. 
As promptly as practcable. and in any event withn five (5) busines days after th surder 
of such certficate or cerficates and the reipt of such notice relating thereto and, if 
applicale, payment of all trfer taes (or the demonstron to the satisfacti9n of the 
Corporation that such taes have been paid), the Corpration shall deliver or caus~ to be 
delivered certficates rep~esenting the number of validly issued, fully paid and nonaseble 

Preferedful shar of Common Stok to which the bolder of sha of Series B Convertble 


Stock so converted shal be entitled or such other prope or asets, as the ca may be, to 
becme entled. The dat upon which a holder delivers to thewhich such holder has 


Corpration a notice of converion and the accompaying documents referred to above is 
referr to herin as the "Converion Date."
 

(f) From and after the Conversion Pate, a holder of shars of Series B Convertble 
Preferrd Stock shall have no voting or other rights wit respet to the shas of Series B 
Convertble Stok subjec thereto, other than the right to receive upon delivery of the 
certficate or certficates evidencing shares of Series B Convertble Preferrd Stock as 
provided by pargraph 8(e), the securities or propert described in this Section 8. 

(g) In connection with the conversion of any shares of Series B Convertible Preferred
 

Stock, no fration of a shar of Common Stock shall be issued, but in lieu thereof the 
Corpraon shall pay a cah adjusent in respet of such frctonal interet in an amount 
equal to such frctona intere multiplied by the Curnt Market Price pe shae of Common 
Stock on the day on which such share of Series B Convertble Preferred Stock are deemed to 

. have been converted. 

ther are
(h) Upon conversion of any shar of Series B Convertble Preferred Stock, if 


any accred but unpaid dividends theren, the Cororation shall, at its option, either pay the 
same in cash or deliver to the holder ai addition number of fuly paid and nonaSsesable 
shares of Common Stock detennined by di~ding the amount of such aced and unpaid 
dividends by the Conversion Prce. 

(i) The Corporaton shall at aU times ree and keep available out of its authorid
 
and unissued Common St~ck, solely for the purose of effecting th conversion of the Senes 
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B Convertble Preferrd Stole such number of shar of Common Stock as shall frm tie to
 

time be suffcient to effect the conversion of all then outsding shar of Señes B 
Convertible Preferred Stock. The Corpon shall fr time to time, in accordance with the 
laws of Delawa, increase the auori amount of Common Stock if at any time the 
number of authd sha of Common Stock remaig uned shal not be suffcient to 
permit th conversion at such tie of all then outsding shars of Series B Convertble
 
Preferred Stock. 

Secton 9. Reports as to AeLustmens. Whenever the Converion Price is adjused as 
provided in Section 8 heref, the Corpration shall (i) prompy place on file at its prncipa offce 
and at the offce of each trsfer agen for the 8eñes B Convertible Prferr Stock, if any, a 
statement, signed by an offcer of the Corporaon, settng fort in renable detal th event
 

reuirig the adjustment and th metod by which such adjustent wa calculate and spifyin

the outtading shesthe ne Conversion Prce, and (ii) prmptl mail to the holders ofrecord of 


of Series B Convertble Prfe Stok at thir respetive addresses as the same shal appea in the 
Corporaon's stk recrds a notice stang th the number of shares of Common Stok into which
 

the shars of Señes B Converble Prferr Stock ar converble has been adjus and setng 
fort the new Converion Prce (or des"bing the new stock, securities, ciih or other prpert) as a 
reult of such adjustent, a brief stment of the fats requiring such adjusent an the 
computtion thereof, and when such adjustment becae effective. .
 

Section i O. Definitions. For the puroses of the Certficate of Designions, Prererence 
and Rights ofSeñes B Converble R.edeemable Preferr Stock which embodies this resolution: 

"Curnt Market Price" pe share of Common Stock on any date for all pur of Secon 8
 

Common Stock on the dat speified. For allshall.be deeed to be the closing price pe sha of 


other puros hereunder, "Curnt Market Price" on any da shal be deemed to be the averge of
 

the closing price~ per sha of Commn Stock for th five (5) consecutive tring days ending two 
tring days prior to such date. The closing price for each day shall be the.las sae price, regular
 

way or, in case no such sale taes place on such day, the averae of the closing bid and asked
 

prices, regular way, in either case as reported in the principal consolidated trsaction reportg 
system with repect to securities listd or admitt to tring on the New York Stok Exchange or, 
if the Common Stock is not listed or admittd to tring on the New York Stock Exchage, as 
report in the principal consolidated trsation reporting system with respect to secuties listed
 

. on the pricipal national secures exchage on which the Common Stock is listed or admitted to 
trading or, if the Common Stock is not listed or adited to tring on any nationa securities 
exchage, the las quoted sale price or, ifnot so quote the averae of the high bid and low asked 
prices in the over-the-counter marke as reported by the National Asociation of Securties 
Deers, Inc. Automated Quotaions System ("NASDAQi or such other system then in use, or, if 
on any such date the Common Stock is not quoted by any such organtion, the average of the 
closipg bid and asked price as fuhed by a professional market maker mang a maet in the 
Common Stock selected by the Boar of Directors. If the Common Stock is not publicly held or so 
listed or publicly tred, "Curent Maket Price" shall mea the Fair Market Value per share as 
determined in good faith by the Boa of Directors of the Corporaion. 

"Fair Market Value" mea the amount which a wiling buyer would pay a wiling seller in an 
the Corporaon,an's-Iengt trsaction as deterined in good faith by the Board of Directors. of 

unless othrwise provided herein. . .
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"Persn" mea any individual, fi, corporaon or other entity, and shall include any 
succeSSr (by merger or otherwise) of such ent. " .
 

"Trading Day" mea a day on which the pricipal naonal seurties exchange on which the 
Common .Stok is listed or admitted to tring is open for the trction of business or, if the
 

Common. Stock is not liste or admitt to tring on any naona secuties exchange, any day
 

other than a Satuday, Sunday, or a day on whch bang insitutions in the State of New York ar
 

autorize or obligat by law or executive order to close.
 

Secton 1 1. Rank. The Seres B Convertble Preferd Stock shalL, with resct to payment 
of dividends, redemption payments and rights )Jpon liquidation, dissolution or widing up of the 
Corpration, ra (i) prior to the Conin Stock of the Corpration and any clas or series of
 

. Preferr Stock which provides by its te that it is to ra junior to the Seres B Prferred Stock 
and (ii) on a pa with eah other clas or series of Prefed Stock of the Corporation. 

Section.12. Alterate Consideration. For purpse of determing the consideraon 
payable upon exercis of the optional redemption provided in Section 4(a)(ii) and upon the exercise 
of the Exchage Right proided "in Section 5, ifthere shall have ocurr a Trasaction, as defined 
in Secton 8(b )(iii), the Common Stock that would otherwise have ben issued to a holder of Series 
B Convertble Prferred Stock for each share of Series B Converble Prferd Stock pursuat to 
Secon 4(aXii) or Section 5, as applicable, shalt be deemed to instead be the kind and amount of 
shar of stock or other securities and propert reeivable (including cash) upn consummaon of 
such Trasation (the "Alternate Consideration") in repect of the Common Stock tht woufd reult 

in the Fair Market Value ofsucb Alternate Consideration, meaured as of the Redemption Date or 
Exchange Dat, as applicale, being equa to (X) if prior to Stockholder Approval, the greater of 

Series
(a) .the Liquidation Value plus all dividends ac and unpaid with repect to such.shar of 


B Convertble Preferd Stock. whether or not declared. meaured as of the Redemption Date or the 
Exchange-Date, as applicable, and (b) th Fair Market Value of the kind ar amount of shares of 
stock and other securties and propert receivable (including cah) pursuat to Section 8(b)(iii) 
which would" have ben issued if such sbar of Series B Convertible Preferred Stock ha been 
converted pursuant to Secton 8 immediately prior to the consummation of the Trasaction; or (Y 
if after Stockholder Approva, the Liquidation Value plus all dividends accrued and unpad with 
respect to such shae of Series B Convertble Preferred Stok. whether or not declared, meaurd as 
of the Redemption Date or Exchage Date, as applicable. In the event the subject Traaction 
provides for an election of the consideration to be reived in repect of the Common Stock, then 
eah holder .of Series B Convertble Prfered Stock shal be entitled to mae a similar election 
with respect to the Alternat Consideration to be rei:eived by it under Secon 4(a)(ii) or Section 5, 
as applicale. Any deterinaton of the Fair Maret Value of any Altete Consideration (other
 

than cash) shall be deteined by an independent investent banking fi of nationally regnizd
 

stading selected by the Board of Dirors of the Corpration. The Fair Market Value of any
 

Alternte Consideraon th is liste on any national sec~ities exchange or trCd on the
 

NASDAQ National Market shall be deemed to be the Currt Market Price of such Alternate .Consideration. " 
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JOHN CHVEDDEN
 

- FISMÄ & 0I\S:Memorandum M-07-16""
 .. FISMA & OMB Memorandum M-7-16 *-


Janua 23..2008 

Counel, Offce of Chef 

Division of Coiporaon Fince 
Securties and Exchange Commission 
i 00 F Strt, NE 
Washigton, DC 20549 

# i Nortrop .Grumi Corpration (NOC)
 
Shareholder Position on Company No.Acton Request
 
Rule 14a-8 Proposal: Specia Shareholder Meetigs
 
John Chevedden 

Laes and Gentlemen:
 

The Januar 17, 2008 compan no acon reuest is flwed in ar tht the plur ter
 
"goverg documents" canot mea' both the bylaws and the Cercate of Incorpration. The 
company does not prvide any methodology on its unwated "or else" concluson that 
"goverg docents" must mean only one of two for of "goverg do~ts."
 

. Usig the company logic it would tae two cocut rue 14å-8 resolutons to adopt ths toic­

one to chage the bylaws and another to chage the ceficate. Or pes it could be
 

acmplihed with two consecutive relutons - agai usg the company's logic - an create a 
unque tye of 
 rue l4a-8 situon. 

~ere is no text in ths relution asg the board .to. act "unilateray," or for "complet~
 

stckholder contrl over the tie and suject matter ora special meetig," or for "an untrcted 
nght to contrl such timii~.g." The compaIy should not be pertted to unateny rese ths 
resolution in key places and then argue tht the company verion of the resolution should be 
excluded 

Using the compan verion of the resolution- provides a multiplier effec on the number of 
árguent heags that are used in the company no action reue. 

The boar can adopt ths reolution by settg in motion the reuid sts for adoption and
 

monitorig those steps. If the board made up its mid to. adpt cumulative votig, ther.is no
 

reon the board could not tae the steps needed to adopt ths reolution. 

The company clais tht .there is' no shaeholder right .to ca a specia meetig under Dc;lawar
thslaw. Yet ths is a tiely examle of a Delawar coriany adopti the sae topic of 


relution (bld adde:
 
Form 8-K for BORDERS GROUP INC.
 

18-an-2008 
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ITEM 5.03. AMENDMENTS TO ARTICLES OF INCORPORATION OR . 
BYLWS; CHANGES IN FISCAL YEA .
 
On and effecte as of January 17, 2007, the Board of Directors adopted the
 
Fourth Amendment to the restated By-Laws of the Company. The purpose of the 
Fourth Amendment was to provide that Special Meetings of Stockholders, for 
any purpse or purpseS. may be called by the Chief Executive Ofcer or by the 
Board. of Directrs acting pursuant to a resolution adopted by a majority of the 
entire Board of Directors, and shall be called by the Secretary upon the 
request of the holders of at least twenty-five percent (25%) of the shares of 
the Corporation outstanding and entiled to vote at the meeting. A copy of 
th Fourt Amendment to the Restated By-laws of the Company is attched

reference.
hereto as Exibit 3.7 and is incorprated herein by 


A copy of this lettr is forwared to the company in a non-PDF ema In order to exedte 
addition rue 14a-8
 

the mle 14a-8 proces it is requested that the company forward any 


response iD the same ty format to the undersigned
 

rens it is reueste tht the staf fid that ths relution caot be omitted :fm theFor thes 


coany proxy. It is also reectfy reuested tht the sharb,older have the las opportty to
 
submit maeral in surt of includg th proposal- sice the company ha the fi
 

oppoty. 

Sincerely, . 

John Chevedden 

cc: . 
Stephen D. Yslas ~ephen.ys1as~c.com:: 
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JOHN CHEVEDDEN
 

  

Janar 16, 2012

Offce of Chef Counl
Division of Corpraon Fince

. Securties an Exche Cossion
100 F Stree NE
Wasgtn, DC 20549

# 3 Rule 14a-8 Propoal
Liz Claiborne, Ine. (L
Special Sharholder Meetg
Kennet Steiner

Laes and Gentlemen:

Ths fuer responds to the Janua 13,2012 copany reues to avoid th estalished rue
14a-8 proposa.

Page 3 of th no acon request refer to th company reivig a 2010 shholder proposa for
10% of sharholders to cal a spal meeg. Th compay reed with new goverg tet
th alowe 35% of shaholde to call a spial metig. Th company reived no action
relief according to Liz Qairbome. Inc. (Februar 25, 2010).

Apparenty th compan's no action reques is impliciy admtt for th fi tie tht the

company faed to advi the Sta in 2010 th in its cla of substially implementi th IUe
14a-8 prposa th the company was at the same tie secetly imbedin te in th adptve

word tht could suprt a lar compay argient tht sheholder would never agn have a

rue i 4a-8 voice. on the subje of specal sheholde meets.

In other words th compan was seretly settg up its adoptive text to suport an argument th
a :f rue 14a-8 proposa on the ver sae topic (with dieren provisons) would arably

violae Delawa law and would argubly cause the directors to violate th fiduciar duties.

Ths .is a distuing issue beca a susttial number of compaes ar seki 2012 no acon
relef on substaaly-implenented gromids. An thes compas ar providi bare-bones
descriptions of the steps they ar tag to purorty substaly implemet rue 14a-8 .
proposa. This leaves wide-pen the possbly th some of these companes are secretly laying

the grun work for a twofer dea:
1) Exclude a cuent rue 14a-8 proposal.

2) Add gover text to arguly forever silence a rue l4a-8 voice on the ver sae proposa
topic but with differt provisions.

Th is to rees tht th Securites and Exchage Commsson allow th reluton to stand and

be vote upon in the 2012 proxy.

*** FISMA & OMB Memorandum M-07-16 *** 



Sincerely.

-~g
 
1m Chevedden#f~

00:
 
Kennet Steiner
 

Chrphe T. Di Nardo ~s_ diar~izco¡n 



  

JOHN CBEVEDDEN
 

  

Janua 16,2012

Offce of Chief Counsel

Diviion of Corporaon Fince
Secuities and Exchge Commssion
100 F Str NE
Wasgtn, DC 20549

# 2 Rule 14a-8 Proposl
Li Clbome, IDe. (LIZ
Speeial Shareholder Meeg
Kenneth Steiner

Ladies and Gentlemen:

Ths lùrther reponds to the Janua 13,2012 compay request to avoid ths establised rue
14a-8 proposa.

Th compy makes the ridiculous cla tht if a proponen's inten is one thin but th
proposal text cals for les if necar, then the prposa te. must be judged solely by the

pronent's oñgi inten

The compay rase an objecton as thug the objecon wa not aly add by th
propsa te Th proposa sttes "This proposa does not impat our boad's cut power 

to

ca a spial meeti" which aldy alows the Board 10 call a sp'ecial meetig withut

reg stock ownerhip by boar memb. .

The compay reeatdly cites a purorted ca th do not exst according to the athmen
Northrop Gruman Corporation (Jan~ar 17, 2008).

Ths is 10 re th the Securties and Exchage Commssion alow ths resoluton to stad and

be voted upon in the 2012 prxy.

Sinrely,~~ohn Cheedden .

cc:
Keneth Steiner

Chisopher T. Di Nardo .(brs_didoWiz.co~

*** FISMA & OMB Memorandum M-07-16 *** 



(LIZ: Rue 14a-8 Propos, November 25~ 2011)

3. - Specia Shareowner Meetigs 

Resolved, Shaowners as our boad to tae the st nec unaterly (to the fulest extt
 
pertte by law) to amend our bylaws an eah appropriate governg documt to give holders


above 
of 10% of our outstding common sto (or the lowes pecentage pertt by law 


10%) the power to ca a specia sheewner meetig. 

Ths includes that suc bylaw andior chaer text wi not have an excluona or prohibitive 
lae in regard to cain a speial meeg that apply only to shwn but not to
 
manement and/or the board (to the fuest extnt permitted by law). 

Special mee a:ow sbwner to vote on importt matrs, suh as elec ne diectrs 
tht ca arise beee anua meegs. Shaowner input on th ting of sheowner meetis 
is escially importt whe events unold quickly and ises may beme moot by the next
 

anua meeti. Ths prposa does not imt our board~s cu power to ca: a spia

meeti. 

This prpos topic won mor th 60% suport at CYS. Sprt and Safew. 

Ou mament sced our opportty to vote on the 2010 shholder prposa to enble
10% of shaholder to cal a spci meet. Ou magement mae us vote (unecy no
less) on a we maement prposa for an alst inountable 35% of shholder to cal 

. a specia: meeng in orde to sctte our opportity to vote on th shholder proposa for a 
restc 10% of shholder to cal a spec meeg. Tht is the ren it is nece to
 
remi ths proposa topic. 

Plus we gave 65%-suport to the 2011 sholder proposal for a shholder opport to ac
 

by wrtten consnt and our maagemt had not taen any acon to adopt it 

Plea encourag our board to respond positively to th proPosa to intiate imve corprae 
governce and financial peormane: Spee Shareowner Meetigs - Yes on 3.* 



1/16/127:16AM 
DlvsIOn of ~rporatlon FInanc Nolon Letters Isued Under Exchange Act Rule 14a-8
 

. Moody's Corooration. February 11, 2008
 

. Moody's Corporation, March 7,2008
 
. Moodv's Corooratlon. January 29, 2008 
. Motorola. Inc.. January 9,2008 
. Motorola. Inc., January 7, 2008 
. National Penn Bancshares. Inc., January 10, 2008 
. New York Community Bantorp. Inc.. February 19, 2008 
. The New York TImes Company. Decemller 31,2008 
. The New York TImes Company. January 15, 2008 

. The New York Times Company ~ January 23, 2008
 
. Nicor Inc.. January 28, 2008 

. Nicor Inc.. February 12, 2008
 

. NiSource Inc.. March 10,2008 

. Norfolk Southern Corporation, January 14, 2008 

. Northeast Utilities. March 3, 2008 

r:
 
Northrop Grumman Corporation, March 10, 2008 ~
 
Northrop Grumman Corporation. Fëary 29,2008
 
NorthroD Grumman Corooration. February 14, 2008 .
 

. Nucor Corooration, March 6, 2008- .


. NVR. Inc.. January 24, 2008 . 

. NYSE Euronext, January 16, 2008 

. Ofce DeDot. Inc., February 25, 2008 . 

. OGE Eneray CorD.. February 27, 2008 

. OGE Energv CorD.. February 27, 2008 

. OGE Enemy Corp., January 16, 2008. Omnicom Group Inc., February 4,2008 

. ONEOKr lnc.. February 25, 2008 

. ONEOK. Inc., February 7, 2008 . 
. ONEOK, Inc.. Marc 7, 2008
 

. Patriot Scientific Corooration. August 21, 2008 

. The Pep Bovs - Manny. Moe & Jack, April 2, 2008 

. PepsiCo. Inc.. February 28, 2008 

. PepsiCo. Inc.r February 28,2008 

. PepsiCo. Inc., January 31, 2008 

. PetSmart. Inc., March 28, 2008 

. Pfzer Inc., March 7, 2008 
. Pfizer Inc.. March 24, 2008
 

. Pfzer Inc., February 25, 2008 

. pfzer Inc.. February 14, 2008 

. pfzer Inc.. February 12, 2008 . Pfizer Inc., January 29, 2008 

. 

. Pfzer Inc.. January 10, 2008 

. PG&E Corporation. March 7,2008 

. PG&E Corporation. March 7, 2008 
PG&E Corooration. March 6, 2008 . PG&E Corooratlon. February 25, 2008 

. Pinnacle West Capital Corporation. March 11, 2008 
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. The Procter & Gamble Company, July 28, 2008 
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By email to shareholderproposals@sec.gov 

u.s. Securities and Exchange Commission 
Office of Chief Counsel 
Division of Corporation Finance 
100 F Street, N.B. 
Washington, D.C. 20549 

Re: Stockholder Proposal of Mr. Kenneth Steiner Pursuant to Rule 14a-8 of the Securities 
Exchange Act of 1934 

Dear Sir or Madam: 

This letter is submitted on behalf of Liz Claiborne, Inc., a Delaware corporation 
(the "Company"). In accordance with Rule 14a-8U) under the Securities Exchange Act of 
1934, as amended, we are filing this letter with respect to the stockholder proposal and 
supporting statement from Mr. Kenneth Steiner (the "Proponent"), dated November 2, 
2011, delivered to the Company on November 25,2011 (the "Stockholder Proposal") by 
Mr. John Chevedden for inclusion in the definitive proxy materials that the Company 
intends to distribute in connection with its 2012 Annual Meeting of Stockholders (the 
"2012 Proxy Materials"). We hereby request confirmation that the staff of the Division 
of Corporation Finance (the "Staff') will not recommend any enforcement action if, in 
reliance on Rule 14a-8, the Company omits the Stockholder Proposal from its 2012 Proxy 
Materials. 

mailto:shareholderproposals@sec.gov
mailto:rschumer@paulweiss.com
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Pursuant to Rule 14a-8G), this letter is being filed with the U.S. Securities and 
Exchange Commission (the "Commission") no later than 80 days before the Company 
files its definitive 2012 Proxy Materials. In accordance with Staff Legal Bulletin No. 
14D (CF), Shareholder Proposals (November 7,2008), question C, we have submitted 
this letter to the Commission via e-mail to shareholderproposals@sec.gov. Pursuant to 
Rule 14a-8G), a copy of this letter is being simultaneously sent by email to Mr. John 
Chevedden, as the Proponent's proxy, and by overnight courier to the Proponent, as 
notice of the Company's intent to omit the Stockholder Proposal from the Company's 
2012 Proxy Materials. This letter constitutes the Company's statement of the reasons that 
it deems the omission of the Stockholder Proposal to be proper. We have been advised 
by the Company as to the factual matters set forth herein. 

For the reasons stated herein, we believe the Stockholder Proposal may be 
excluded from the Company's 2012 Proxy Materials under Rules 14a-8(i)(1), 14a-8(i)(2), 
14a-8(i)(6), 14a-8(b) and 14a-8(f)(1). Our conclusions are supported by our opinion as 
the Company's Counsel licensed to practice law in Delaware, which opinion is attached 
to this letter as Exhibit A (the "Delaware Opinion"). We hereby respectfully request 
confirmation that the Staff will not recommend enforcement action ifwe exclude the 
Stockholder Proposal from the Company's 2012 Proxy Materials. 

I. The Stockholder Proposal 

The Stockholder Proposal requests that the Board of Directors of the Company 
(the "Board"): 

" ... take the steps necessary unilaterally (to the 
fullest extent permitted by law) to amend our bylaws and 
each appropriate governing document to give holders of 
1 0% of our outstanding common stock (or the lowest 
percentage allowed by law above 10%) the power to call a 
special shareowner meeting. 

This includes that such bylaw and/or charter text will not 
have any exclusionary or prohibitive language in regard to 
calling a special meeting that apply only to share owners but 
not to management and/or the board (to the fullest extent 
permitted by state law)." 

A copy of the Stockholder Proposal and related other correspondence is attached 
to this letter as Exhibit B. 

mailto:shareholderproposals@sec.gov
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II. 	 Statement ofReasons to Exclude 

A. 	 The Company may exclude the Stockholder Proposal from its 2012 Proxy 
Materials pursuant to Rule 14a-8(i)(2), because the Stockholder Proposal 
would, if implemented, cause the Company to violate Delaware law. 

Rule 14a-8(i)(2) permits a company to exclude a stockholder proposal that 
"would, if implemented, cause the company to violate any state, federal, or foreign law to 
which it is subject." The Company is incorporated under the laws of the State of 
Delaware. For the reasons set forth below and in the Delaware Opinion, the Company 
believes, if implemented, the Stockholder Proposal would cause it to violate Delaware 
law. 

1. 	 Implementation ofthe Stockholder Proposal would require the 
Board to refrain from exercising their fiduciary duties and declare 
advisable an amendment to the Restated Certificate that the 
directors might not determine to be in the best interests ofthe 
Company and its stockholders. 

Both Article EIGHTH ofthe Company's Restated Certificate ofIncorporation, as 
amended (the "Restated Certificate"), and By-Laws (the "By-Laws") currently provide 
that a special stockholder meeting may be called by the Company's Secretary upon the 
request of holders of35% or more of the Company's common stock. Amending the By­
Laws to provide for a 10% threshold, as requested by the Stockholder Proposal, would 
result in a conflict between the By-Laws and the Restated Certificate. As noted in the 
Delaware Opinion, Delaware General Corporation Law (as amended, the "DGCL") 
Section 1 09(b) provides that the bylaws of a Delaware corporation cannot conflict with 
its certificate of incorporation. Delaware courts have held that a by-law provision that 
conflicts with the certificate of incorporation violates Delaware law and is invalid. 
Essential Enterprises Corp. v. Automatic Steel Products, Inc., 159 A.2d 288, 289 (Del. 
Ch. 1960); Gaskill v. Gladys Belle Oil Co., 146 A. 337, 340 (Del. Ch. 1929). The Staff 
has previously concurred with the exclusion, on the basis of Rule 14a-8(i)(2), of 
stockholder proposals requesting the amendment of a company's bylaws where such 
amendment would conflict with the company's certificate of incorporation. Northrop 
Grumman Corporation (January 17, 2008); Baker Hughes Incorporated (January 11, 
2008); Tiffany & Co. (January 23, 2007). Thus, in order to resolve such a conflict, the 
Restated Certificate must be amended to provide for the same threshold for calling a 
special stockholder meeting. 

To amend the Restated Charter, the Company must follow the procedures outlined 
in Section 242 of the DGCL, which, as described in the Delaware Opinion, would require 
that the Board "adopt a resolution setting forth the amendment proposed, declaring its 
advisability" and calling a meeting of stockholders to vote on the amendment or placing 
the amendment on the agenda for the corporation's annual meeting. 8 Del. C. § 
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242(b)(1). Delaware law requires that the Company precisely follow this procedure. See 
Williams v. Geier, 671 A.2d 1368, 1381 (Del. 1996); AGR Halifax Fund, Inc. v. Fiscina, 
743 A.2d 1188, 1192-93 (Del. Ch. 1999). 

As described in the Delaware Opinion, the Board could not, however, consistent 
with its fiduciary duties, declare the advisability of an amendment to the Restated 
Certificate (as required by Section 242 of the DGCL) unless it first has taken sufficient 
action to inform itself of the merits of the amendment and has concluded after 
consideration of the obligations imposed by its fiduciary duties that the amendment is 
advisable. See CA, Inc. v. AFSCME Emp!. Pension Plan, 953 A.2d 227,240 (Del. 2008). 
Because its implementation requires an amendment to the Restated Certificate, the 
Stockholder Proposal demands that the Board declare advisable an amendment to the 
Restated Certificate even when a proper application of fiduciary duties could preclude the 
Board from making such a declaration. The Staff has previously concurred with the 
exclusion under Rule 14a-8(i)(2) of a stockholder proposal where implementation of the 
proposal would prevent directors from complying with their fiduciary duties under state 
law. Marathon Oil Corporation (January 9, 2008). 

2. 	 The Board cannot unilaterally implement the Stockholder Proposal 
under Delaware law. 

In addition, adopting such an amendment to the Restated Certificate by unilateral 
action of the Board, as the Proponent proposes, would violate DGCL Section 242(b)(1), 
which, as noted above, requires any amendment to the certificate of incorporation of a 
Delaware corporation to be effected by the adoption of a resolution by a corporation's 
board of directors of a resolution declaring the advisability of the amendment proposed, 
followed by receipt of the approval of such amendment by the corporation's 
stockholders. The Staff has previously concurred with the exclusion of a stockholder 
proposal under Rule 14a-8(i)(2) where such proposal directs a company's board of 
directors to unilaterally revise or amend the company's charter documents without first 
obtaining stockholder approval as required by state law. Baker Hughes Incorporated 
(January 11,2008); Northrop Grumman Corporation (January 17,2008). 

Unlike the stockholder proposal submitted by the Proponent to the Company on 
December 1, 2009, which requested that the Board amend the By-Laws and each other 
appropriate governing document of the Company to give holders 10% of the Company's 
outstanding stock the power to call a special meeting (Liz Claiborne, Inc. (January 13, 
2010)), the Proponent in this instance has specifically required the implementation of the 
amendments requested in the Stockholder Proposal by proposing that such amendments 
be made "unilaterally" by the Board "to the fullest extent permitted by law." It is 
therefore apparent that it is the Proponent's intent that these amendments be enacted 
specifically by unilateral Board action. However, Delaware law clearly does not permit 
the implementation of such amendments by unilateral action of the Board. Therefore, 
such qualifications cannot save the Stockholder Proposal from exclusion given that the 
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manner in which the Proponent has requested the amendments be effected is not 
permitted by Delaware law. The Stockholder Proposal is a direct request that the Board 
act unilaterally to amend the By-Laws and Restated Certificate and is not expressed as a 
recommendation that the Board propose a charter amendment for approval by the 
stockholders of the Company. The Stockholder Proposal, if implemented in the manner 
proposed by the Proponent, would cause the Company to be in violation of Delaware 
Law and should therefore be excluded under Rule 14a-8(i)(2). 

3. 	 Placing restrictions on the Board's right to call special meetings of 
stockholders violates Delaware law. 

The Stockholder Proposal also provides that the amendment to the By-Laws or 
the Restated Certificate "will not have any exclusionary or prohibitive language" with 
respect to calling a special meeting that applies only to stockholders but not to 
management andlor the Board. 

A plain reading of this sentence demands that any exclusion or prohibitive 
language would apply equally to both stockholders and management andlor the Board. 
The Stockholder Proposal requests that the Board take the steps necessary to amend the 
By-Laws and Restated Certificate to add language granting holders of 10% of the 
outstanding common stock of the Company the power to call a special meeting of 
stockholders, which language is necessarily "exclusionary or prohibitive," as it prohibits 
stockholders owning in aggregate less than 10% of the Company's outstanding common 
stock from calling a special meeting of stockholders. As a result, the aforementioned 
sentence of the Stockholder Proposal requesting that such limitations apply equally to 
both stockholders and management andlor the Board would require that the Board would 
be prohibited from calling a special meeting unless the members of the Board collectively 
held 10% of the outstanding common stock of the Company - a prohibition which 
conflicts with DGCL Section 211(d) (which provides boards of directors with an 
unqualified right to call special meetings of stockholders). 

As described in further detail in the Delaware Opinion, placing such a restriction 
on the Board's ability to call a special meeting would also conflict with other provisions 
ofthe DGCL. These include: (i) DGCL Sections 25 1 (b) and (c), which provide that only 
a board of directors may call a special meeting of stockholders to adopt and approve 
certain merger agreements after the board has declared the merger agreement's 
advisability; and (ii) DGCL Section 242(b)(1), which provides that only a board of 
directors may call a special meeting of stockholders to vote on an amendment to a 
corporation's certificate of corporation, as the board must first adopt a resolution 
declaring the advisability of the amendment. Furthermore, restrictions on the Board's 
ability to call a special meeting under Sections 242(b)(1) or 2S1(b) and (c) might, as 
described further in the Delaware Opinion, prevent it from calling a special meeting of 
stockholders where a proper application of its fiduciary duties might require it to do so. 
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A corporation's bylaws may contain any provision "not inconsistent with law or 
with the certificate of incorporation," and a corporation's certificate of incorporation may 
not be "contrary to the laws of [Delaware]." 8 Del. C. § § 1 02(b)(1), 109(b). As 
described above, placing restrictions on the Board's ability to call a special meeting of 
stockholders would be inconsistent with at least DGCL Sections 211(d), 242(b)(1), and 
251 (b) and ( c), as well as Delaware law relating to the fiduciary duties of directors. The 
Staffhas previously concurred with the exclusion under Rule 14a-8(i)(2) of stockholder 
proposals that, if implemented, would require certificate or bylaw amendments that are 
"contrary to" and "inconsistent with" Delaware law. Marathon Oil Corporation 
(January 9,2008). 

4. 	 The Stockholder Proposal prohibits the Boardfrom calling special 
meetings when it is the only party authorized to do so or 
improperly authorizes stockholders to call special meetings in 
those circumstances. 

As noted above and as discussed in the Delaware Opinion, Delaware law provides 
that only the board of directors may call special meetings of stockholders for the purposes 
of approving a merger agreement or approving an amendment to the certificate of 
incorporation, and that stockholders may not call special meetings for these purposes. 
Because the Stockholder Proposal mandates that "any exclusionary or prohibitive 
language" in regard to calling a special meeting apply equally to both stockholders and 
management andlor the Board, either (i) the prohibition on stockholders' ability to call 
special meetings for purposes of voting on certificate amendments or certain merger 
agreements would necessarily be required to be applied to the Board's ability to call 
special meetings for those purposes, or (ii) the stockholders would be permitted to call 
such special meetings. Scenario (ii) would result in a violation of Sections 242 and 251 
of the DGCL. The fundamental limitation on the Board's statutory right to call special 
meetings in those circumstances as contemplated by scenario (i) above would, as noted in 
the Delaware opinion, violate Delaware law. See, e.g., Jones Apparel Group, Inc. v. 
Maxwell Shoe Co., Inc., 883 A.2d 837,851-52 (Del. Ch. 2004). The Staff has previously 
concurred with the exclusion under Rule 14a-8(i)(2) of stockholder proposals that, if 
implemented, would violate Delaware law in this manner or circumscribe the ability of a 
company's board of directors from calling a special meeting under these circumstances. 
Marathon Oil Corporation (January 9,2008). 

B. 	 The Company may exclude the Stockholder Proposal from its 2012 Proxy 
Materials pursuant to Rule 14a-8(i)(1) because the Stockholder Proposal is 
not a proper subject for stockholder action under Delaware law. 

For the reasons stated above and in the Delaware Opinion, the Stockholder 
Proposal would, if implemented, cause the Company to violate Delaware law and thus is 
not a proper subject for stockholder action and should be excluded pursuant to Rule 14a­
8(i)(1). The Proponent has cast the Stockholder Proposal in precatory terms, and a 
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precatory proposal is not necessarily excludable pursuant to Rule 14a-8(i)(1) where the 
same proposal v/ould be excluded ifpresented as a binding proposaL Great Lakes 
Chemical Corporation (March 8, 1999). However, the Stockholder Proposal is not a 
proper subject for stockholder action even though it is cast in precatory terms. Using a 
precatory format will save a proposal from exclusion only if the action that the proposal 
recommends that the directors take is in fact a proper matter for director action. Pennzoil 
Corporation (March 22, 1993); MeadWestvaco Corp. (February 27,2005). 

C. 	 The Company may exclude the Stockholder Proposal from its 2012 Proxy 
Materials pursuant to Rule 14a-8(i)(6) because the Company lacks the 
authority to implement the Stockholder ProposaL 

The Company the authority to implement the Stockholder Proposal because 
as noted in Delaware Opinion and this letter, the By-Law that the Proponent urges 
Board to adopt would "void" and a "nullity" adopted because it contradicts 
Restated Board attempted to amend the Restated 
Certificate, a stockholder such be DGCL ~e(~ncm 
242(b)(1). Northrop Grumman Corporation (January 17,2008); Baker Hughes 
Incorporated (January 11, 2008); Xerox COlporation (February 23, 2004); Burlington 
Resources, Inc. (February 7, 2003). The Staffhas previously concurred in the exclusion 
ofproposals on the basis Rule 14a-8(i)(6) adopted by a company's 
stockholders, would cause the company to violate applicable state law. Noble 
Corporation (January 19,2007); Xerox Corporation (February 23,2004). 

D. 	 The Company may exclude the Stockholder Proposal from its 2012 Proxy 
Materials pursuant to Rules 14a-8(b) and 14a-8(f)(l) because the 
Proponent failed to provide sufficient documentary support of his 
eligibility to submit the Stockholder Proposal. 

The Proponent did not provide the evidence required under Rule 14a-8 of his 
eligibility to submit the Stockholder Proposal when he submitted it to the Company. On 
December 4,2011, the Company notified the Proponent's representative of this 
deficiency and that the Company was entitled to exclude the Stockholder Proposal unless 
the Proponent remedied the deficiency within 14 days. On December 13,2011, the 
Company received an email from the Proponent's representative transmitting a letter 
from TD Ameritrade (the "TD Letter") purporting to establish the Proponent's eligibility 
to submit the Stockholder Proposal pursuant to Rule 14a-8. The TD Letter failed to cure 
the Proponent's procedural deficiency. The TD Letter did not establish that the 
Proponent had continuously held the requisite amount of voting securities of the 
Company for the requisite period of time. The Proponent has not provided further 
evidence to correct these material deficiencies. See the correspondence attached hereto 
as Exhibit B. The Staff has on numerous occasions permitted the exclusion of 
stockholder proposals based on a proponent's failure to provide satisfactory evidence of 
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8(f)(1). Union Pacific Corporation (January 29,2010); Time Warner Inc. (February 19, 
2009). 

III. The Proponent Should not he Permitted to Revise the Stockholder Proposal 

Although we recognize that, per SEC Staff Legal Bulletin No. 14B (CF), 
Shareholder Proposals (September 15, 2004), the Staffwill, on occasion, permit 
proponents to revise their proposals to correct problems that are "minor in nature and do 
not alter the substance of the proposal," the Company respectfully asks the Staff to 
decline to grant the Proponent an opportunity to attempt to correct the serious flaws in the 
Stockholder Proposal. The Stockholder Proposal contains a fundamental error: no 
governing document of the Company can create the requested stockholder right to call 
special meetings that the Proponent seeks without violating Delaware law and the 
Proponent's appointed proxy, Mr. Chevedden, is aware that a proposal cannot request 
that a board unilaterally amend the company's certificate of incorporation without 
violating Delaware law. Marathon Oil Corporation (January 9,2008); Northrop 
Grumman Corporation (January 17, 2008); Baker Hughes Incorporated (January II, 
2008); Tiffany & Co. (January 23, 2007). The Proponent would need to completely 
overhaul the Stockholder Proposal to ensure that it complies with Rule 14a-8. The 
Proponent had ample time to draft a proposal that complies with the proxy rules before 
the 120-day deadline set forth in Rule 14a-8(e) expired. Moreover, the Proponent has 
still failed to prove his eligibility to submit the Stockholder Proposal in accordance with 
Rule 14a-8(b). 

IV. Conclusion 

For the foregoing reasons, the Company believes that the Stockholder Proposal 
may properly be excluded from its 2012 Proxy Materials under Rules 14a-8(i)(1), 14a­
8(i)(2), 14a-8(i)( 6), 14a-8(b) and 14a-8(f)(1). 

The Company respectfully requests the Staffs concurrence with its decision to 
omit the Stockholder Proposal from the 2012 Proxy Materials and further requests that 
the Staff confirm that it will not recommend any enforcement action against the 
Company. Please call the undersigned at (212) 373-3097 if you have any questions or 
need additional information or as soon as a Staff response is available. 

Thank you for your prompt attention to this request. 



PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP 

U.S. Securities and Exchange Commission 

Respectfully yours, 

Robert B. Schumer 

Attachment 

cc: Nicholas Rubino (Liz Claiborne, Inc.) 
Christopher Di Nardo (Liz Claiborne, Inc.) 
}Cenneth Steiner 
John Chevedden 
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PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP 
500 DELAWARE AVENUE, SUITE 200, POST OFFICE BOX 32, WILMINGTON, DE 19899-0032 
TELEPHONE (302) 655-4410 

WRITER'S DIRECT DIAL NUMBER 

WRITER'S DIRECT E-MAIL ADDRESS 

WRITER'S DIRECT FACSIMILE 

Nicholas Rubino 
Liz Claiborne, Inc. 
1441 Broadway 
New York, NY 10018 

January 13,2012 

1285 AVENUE OF THE AMER1CAS 

NEW YORK, NY 10019-6064 
TELEPHONE (2 t 2) 373-3000 

UNJT 3601, FORTUNE PLAZA OFFICE TOWER A 
NO.7 DONG SANHUAN ZHONGLU 
CHAO YANG DISTRICT 
BEIJING t 00020 
PEOPLE"S REPUBLIC OF CHINA 
TELEPHONE (66-10) 5828-6300 

12TH FLOOR, HONG KONG CLUB BUILDING 
SA CHATER ROAD. CENTRAL 
HONG KONG 
TEI-EPHONE (852) 2846-0300 

ALDER CASTLE 
10 NOBLE STREET 
LONDON EC2V 7JU, U.K. 
TELEPHONE (44 20) 7367 1600 

FUKOKU SElMEr BUll_DING 

2-2 UCHISAIWAICHO 2-CHOME 
CHIYODA-KU. TOKYO 100-001', JAPAN 
TELEPHONE (81-3) 3597-8101 

2001 K STREET, NW 
WASHINGTON, DC 20006-1047 
TELEPHONE (202) 223-7300 

Re: Stockholder Proposal Submitted by Kenneth Steiner 

Ladies and Gentlemen: 

In connection with a stockholder proposal (the "Stockholder Proposal") 
submitted to Liz Claiborne, Inc. (the "Company") by Kenneth Steiner, who has 
designated John Chevedden (and/or his designee) to act on his behalf, you have asked for 
our opinion as to whether the Stockholder Proposal calls for action consistent with the 
laws of the State of Delaware, the Company's jurisdiction of incorporation, and whether 
the Stockholder Proposal is a proper subject for stockholder action under Delaware law. 
For the various reasons set forth herein, it is our opinion that the Stockholder Proposal, if 
implemented, would cause the Company and its board of directors (the "Board") to 
violate Delaware law and therefore is not a proper subject for stockholder action. 

1. The Stockholder Proposal 

The Stockholder Proposal requests that the Board: 

... take the steps necessary unilaterally (to the fullest 
extent permitted by law) to amend [the Company's] bylaws 
and each appropriate governing document[I] to give 
holders of 10% of [the Company's] outstanding common 
stock (or the lowest percentage allowed by law above 10%) 
the power to call a special shareowner meeting. 

I The Company's by-laws (the "By-Laws") and its celiificate of incorporation, as amended (the 
"Restated Celtificate") would be the only "appropriate" governing documents for regUlating the 
call ing of a special meeting. 
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This includes that such bylaw and/or charter text will not 
have any exclusionary or prohibitive language in regard to 
calling a special meeting that apply only to shareowners but 
not to management andlor the board (to the fullest extent 
permitted by law)." 

For the various reasons set forth below in Section II hereof, it is our 
opinion that the Stockholder Proposal would violate Delaware law if the Board 
implemented it. Moreover, as explained in Section III hereof, because implementation of 
the Stockholder Proposal would violate Delaware law, it is our opinion that it is not a 
proper subject for stockholder action. 

II. 	 The Stockholder Proposal, If Implemented, Would Cause the Company to 
Violate Delaware Law. 

A. 	 Implementation ofthe Stockholder Proposal Would Require the Direc/ors 
to ReFainji-om Exercising Their Fiduciary Duties and Declare Advisable 
an Amendment to the Restated Certificate That the Board Has Not 
Determined to Be in the Best Interests ofthe Company and Its 
Stockholders. 

1. 	 In Order to Implement the Stockholder Proposal, the Company 
Would Be Required to Amend the Restated Certificate. 

The Restated Certificate and the By-Laws address the circumstances under 
which the Company's stockholders are permitted to call a special meeting of 
stockholders. Specifically, Article EIGHTH of the Restated Certificate provides, in 
relevant part, as follows: 

Special meetings of the stockholders may be called only by 
(i) the Board of Directors or (ii) the Secretary of the 
Corporation, in the case of clause (ii) at the written request 
of stockholders that own of record not less than thirty-five 
percent (35%) of the capital stock of the Corporation 
entitled to vote generally in the election of directors and 
which request complies with the procedures for calling a 
special meeting of stockholders as may be set forth in the 
By-Laws of the Corporation, as it may be amended from 
time to time. 

(Restated Certificate, Article EIGHTH). Thus, the Restated Certificate provides that 
stockholders holding not less than thirty-five percent of the Company's capital stock may 
request that the Secretary of the Company call a special meeting of stockholders. The 
By-Laws also contain a similar, consistent provision permitting (i) the Board and, (ii) 
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upon a proper written request of stockholders holding not less than thirty-five percent of 
the Company's capital stock entitled to vote generally in the election of directors, the 
Secretary, to call a special meeting of stockholders. (By-Laws, Art. II, §3). 

In order to implement the Stockholder Proposal, the Company would be 
required to follow the procedures prescribed by Delaware law to amend the Restated 
Certificate. Amending the By-Laws alone to adopt the Stockholder Proposal's ten 
percent threshold would not be sufficient to implement the Stockholder Proposal. Such a 
By-Law amendment would conflict with Article EIGHTH of the Company's existing 
Restated Certificate. Under Section 109 of the General Corporation Law of the State of 
Delaware (the "DGCL"), a corporation's bylaws may not contain provisions that are 
inconsistent with law or the corporation's certificate of incorporation. 8 Del. C. § 1 09(b). 
Moreover, a bylaw that conflicts with a charter provision is a nullity and of no force or 
effect. Essential Enters. Corp. v. Automatic Steel Prods., Inc., 159 A.2d 288, 289 (Del. 
Ch. 1960); Gaskill v. Gladys Belle Oil Co., 146 A. 337,340 (Del. Ch. 1929). Thus, in 
order to implement the Stockholder Proposal, the Company would be required amend the 
Restated Certificate. 

2. 	 Process to Implement the Stockholder Proposal Under Delaware 
Law. 

To amend the Restated Certificate, the Company must follow the 
procedures outlined in Section 242 of the DGCL. That Section provides that to enact an 
amendment to a corporation's certificate of incorporation after it has received payment 
for any of its capital stock (as is the case for the Company), the corporation's "board of 
directors shall adopt a resolution setting forth the amendment proposed, declaring its 
advisability" and calling a special meeting of stockholders to vote on the amendment or 
placing the amendment on the agenda for the corporation's annual meeting. 8 Del. C. § 
242(b)(1). The statutory requirement that a board of directors declare the amendment 
advisable is absolute and a corporation must precisely follow this procedure. See 
Williams v. Geier, 671 A.2d 1368,1381 (Del. 1996) ("[1]t is significant that two discrete 
corporate events must occur, in precise sequence, to amend the certificate of 
incorporation under [Section 242]: First, the board of directors must adopt a resolution 
declaring the advisability of the amendment and calling for a stockholder vote. Second, a 
majority of the outstanding stock entitled to vote must vote in favor ...."); AGR Hal((ax 
Fund, Inc. v. Fiscina, 743 A.2d 1188, 1192-93 (Del. Ch. 1999) ("Both steps must occur 
in that sequence, and under no circumstances may stockholders act before the mandated 
board action proposing and recommending the amendment."). 

3. 	 Implementation of the Stockholder Proposal Would Cause the 
Board to Violate Its Fiduciary Duties. 

A board of directors is not permitted to recommend or take corporate 
action, such as declaring the advisability of a charter amendment, unless the board first 
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has taken sufficient action to inform itself of the merits of the amendment and second, 
has concluded after consideration of the obligations imposed by its fiduciary duties that 
the amendment is advisable. See CA, Inc. v. AFSCME Empl. Pension Plan, 953 A.2d 
227, 240 (Del. 2008) (invalidating a bylaw that mandated board action in circumstances 
where a proper application of fiduciary duties could preclude such action); cf Smith v. 
Van Gorkom, 488 A.2d 858, 872-73 (Del. 1985) ("A director's duty to inform himself in 
preparation for a decision derives from the fiduciary capacity in which he serves the 
corporation and its stockholders."). Implementation of the Stockholder Proposal, 
however, would mandate that the Board declare advisable an amendment to the Restated 
Certificate when a proper application of fiduciary duties could preclude the Board from 
making such a declaration. Thus, because implementation of the Stockholder Proposal 
requires the Board to take specified action without regard to the exercise of the Board's 
fiduciary duties, its implementation would violate Delaware law. 

B. 	 The Board Cannot "Unilaterally" Implement the Stockholder Proposal 
Under Delaware Law. 

The Stockholder Proposal requires the Board "to take the steps necessary 
unilaterally (to the fullest extent permitted by law)" to amend each appropriate governing 
document to give holders often percent of the Company's common stock the power to 
call special stockholder meetings. (emphasis added). As explained above, 
implementation of the Stockholder Proposal would require an amendment to the Restated 
Certificate, which must be accomplished in strict compliance with the requirements of 
Section 242 of the DGCL (i. e., prior to any stockholder adoption of the amendment, the 
Board first must adopt a resolution declaring the advisability of the amendment and 
calling for a stockholder vote). 8 Del. C. § 242(b)(l). Thus, Section 242 makes clear that 
the Board cannot unilaterally adopt an amendment to the Restated Certificate. 

Notably, the Stockholder Proposal only calls upon the Board to take steps 
unilaterally to amend the Restated Certificate and By-Laws "to the fullest extent 
permitted by law." (emphasis added). This limitation does not save the Stockholder 
Proposal. Because Section 242 strictly requires that stockholders approve all charter 
amendments, there is no extent to which a board of directors can act unilaterally to amend 
a certificate of incorporation. See Lions Gate Entm 't Corp. v. Image Entm 't Inc., 2006 
WL 1668051, at *7 (Del. Ch. June 5, 2006) (holding that a charter provision purporting 
to give the board the power to amend the charter unilaterally "contravenes Delaware law 
and is invalid"). Any unilateral attempt by the Board to implement the Stockholder 
Proposal (which, as discussed above, requires the adoption of an amendment to the 
Restated Certificate) would constitute a violation of Delaware law. 
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C. Placing Restrictions Upon the Board's Right to Call Special Meetings 0/ 
Stockholders Violates Delaware Law. 

Section 211 (d) of the DGCL grants the board of directors of a Delaware 
corporation the unqualified right to call special meetings of stockholders. That Section 
provides: "Special meetings of the stockholders may be called by the board of directors 
or by such person or persons as may be authorized by the certificate of incorporation or 
the bylaws." 8 Del. C. § 211 (d). Thus, Section 211 (d) grants the board of directors the 
power to call special meetings of stockholders, and does not qualify that power in any 
manner, nor provide any means of limiting that power in a corporation's bylaws or 
certificate of incorporation? Nor does the DGCL elsewhere permit any limitations on or 
modifications to a board's power to call a special meeting of stockholders pursuant to 
Section 211(d). 

If implemented, the Stockholder Proposal would require that the ten 
percent stock ownership condition be placed upon the Board's right to call special 
meetings, because the Stockholder Proposal expressly provides that any By-Law or 
Restated Certificate text adopted pursuant thereto not have any "exclusionary or 
prohibitive language in regard to calling a special meeting that apply only to shareowners 
but not to management and/or the board (to the fullest extent permitted by law)." The ten 
percent threshold requirement is "exclusionary or prohibitive language" placed upon the 
stockholders' right to call a special meeting and would therefore also have to apply to the 
Board's ability to call special meetings. 3 As discussed above, a corporation's bylaws 
may contain any provision "not inconsistent with law or with the certificate of 
incorporation," and a corporation's certificate of incorporation may not be "contrary to 
the laws of [Delaware]." 8 Del. C. § § 1 02(b)(1), 1 09(b). Placing the ten percent 
ownership restriction on the Board's ability to call a special meeting of stockholders 
would be "contrary to" and "inconsistent with" Section 211 (d) of the DGCL. 4 Thus, the 
Board would violate Delaware law if it adopted the type of Restated Certificate or B y­
Law provision contemplated by the Stockholder Proposal. 

2 As noted above, a corporation's bylaws and cel1ificate of incorporation would be the only 

appropriate documents for regulating the calling ofa special meeting of stockholders. 

3 The ten percent threshold requirement is "exclusionary or prohibitive language," as it would 
prohibit or exclude stockholders owning in aggregate less than ten percent of the Company's 
common stock from calling a special meeting of stockholders. 

4 The Stockholder Proposal's qualification of "to the fullest extent permitted by law" does not 

save the Stockholder Proposal on this basis. Any condition or qualification placed upon the 
Board's unqualified statutory right to call a special meeting would violate Delaware law, and 
therefore, there is no extent to which a By-Law or Restated Cel1ificate provision could place 

"exclusionary or prohibitive language" upon the Board's right to call a special meeting in a 
manner consistent with Delaware law. 
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Placing qualifications on the Board's statutory power to call a special 
meeting would also violate other provisions of the DGCL. A board of directors has the 
exclusive authority to initiate the approval and adoption of certain significant corporate 
actions through the call of a special meeting of stockholders. Limiting a board's right to 
call special meetings of stockholders in these circumstances would encroach upon that 
exclusive authority. With respect to certain types of mergers, only a board of directors 
may call a special meeting of stockholders to adopt and approve a merger agreement, as 
the board must first approve the relevant merger agreement and declare its advisability 
before submitting it to stockholders. 8 Del. C. § 251(a), (b). See Tansey v. Trade Shavv 
News Networks, Inc., 2001 WL 1526306, at *7 (Del. Ch. Nov. 27,2001) (finding a 
merger to be "invalid because it was not preceded by an accomplishment of the 
statutorily required acts in the correct sequence"). Similarly, only a board of directors 
may call a special meeting to vote on an amendment to a corporation's certificate of 
incorporation, as the board first must adopt a resolution declaring the advisability of the 
amendment. 8 Del. C. §§ 242(b)(1). See Williams, 671 A.2d at 1381; AGR HalifClx, 743 
A.2d at 1192-93; Lions Gate, 2006 WL 1668051, at *7. 

In exercising its fiduciary duties in connection with the approval of certain 
mergers or charter amendments, a board of directors may determine that its fiduciary 
duties require it to call a special meeting of stockholders to present the matter to 
stockholders for consideration. See Mercier v. Inter-Tel (Del), Inc., 929 A.2d 786, 817­
19 (Del. Ch. 2007) (discussing the implication of the board's fiduciary duties in 
connection with its decision to reschedule a meeting for the approval of a merger that the 
board believed to be in the best interests of stockholders); In re MONY Group, Inc. 
S'holder Litig., 853 A.2d 661,667-77 (Del. Ch. 2004) (holding that the board discharged 
its fiduciary duties in postponing a stockholders meeting on a proposed merger to allow 
for preparation and consideration of supplemental proxy materials mandated by court 
order); cf Perlegos v. Atmel Corp., 2007 WL 475453, at *25 (Del. Ch. Feb. 8,2007) 
(discussing fiduciary duties implicated by the authority to call and to cancel a special 
meeting of stockholders). Delaware law mandates that a board exercise its fiduciary 
duties in connection with the calling of a special meeting, regardless of whether the board 
meets a particular ownership threshold. Accordingly, placing restrictions (such as a 
minimum ownership requirement) upon a board's ability to call a special meeting of 
stockholders could preclude the board from calling a meeting where a proper application 
of its fiduciary duties might require it to do so. This result violates Delaware law. 

D. 	 The Stockholder Proposal Would Prohibit the Boardji'0l11 Calling Special 
Meetings for Certain Purposes for Which It is the Only Party Authorized 
to Do So by Statute or Would Improperly Authorize Stockholders fo Call 
Special Meetings in Such Circumstances. 

As discussed above, the DGCL requires that the board of directors call 
special meetings of stockholders to approve and adopt certain corporate actions. Under 
Sections 242 and 251 of the DGCL, as discussed in the foregoing section, only the Board 
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of directors may call certain special meetings and stockholders may not call special 
stockholder meetings for these purposes. The Stockholder Proposal, however, mandates 
that any By-Law or Restated Certificate provision adopted in connection with the 
implementation of the Stockholder Proposal "not have any exclusionary or prohibitive 
language in regard to calling a special meeting that apply only to shareowners but 110t to 
management and/or the board (to the fullest extent permitted by law)."s Therefore, either 
(i) the prohibition upon stockholders' ability to call special meetings to vote on charter 
amendments and certain merger agreements would necessarily be required to be applied 
to the Board's ability to call special meetings under the terms of the Stockholder Proposal 
or (ii) the stockholders would be permitted to call such special meetings. Thus, 
stockholders would be permitted to call such special meetings in violation of Sections 
242 or 251, which mandate that stockholders only act after the board of directors has 
acted, or the Board would only be permitted to submit Restated Certificate amendments 
and certain mergers for approval by the stockholders at the Company's annual meeting. 
Such a fundamental limitation on the Board's statutory right to call special stockholder 
meetings in those circumstances would violate Delaware law. See, e.g., Jones Apparel 
Group, Inc. v. Maxwell Shoe Co., Inc., 883 A.2d 837, 851-52 (Del. Ch. 2004) (suggesting 
that a certificate of incorporation may not contain restrictions on board power dealing 
with mergers or charter amendments and noting that such restrictions "inarguably involve 
... serious intrusions on director duties .... "). 

III. The Stockholder Proposal is Not a Proper Subject for Stockholder Action 
Under Delaware Law. 

Because the Stockholder Proposal, if implemented, would cause the 
Company to violate Delaware law in the ways described in Section II hereof, we are of 
the opinion that the Stockholder Proposal is not a proper subject for stockholder action 
under Delaware law. 

5 Again, the parenthetical "to the fullest extent perm itted by law" in the second sentence of the 

Stockholder Proposal does not save the Stockholder Proposal on this basis. As discussed above, 
any qualification or condition placed upon the Board's unqualified statutory right to call a special 

meeting is contrary to Delaware law, and therefore, there is no extent to which a By-Law or 
Restated Certificate provision could place "exclusionary or prohibitive language" upon the 
Board's right to call a special meeting in a manner consistent with Delaware law. 
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IV. Conclusion 

For the foregoing reasons, it is our opinion that: (i) the Stockholder 
Proposal, if implemented, would cause the Company to violate Delaware law, and (ii) the 
Stockholder Proposal is not a proper subject for stockholder action under Delaware law. 

Very truly yours, 

!izu(f~, M~(!/1M-4 /rtliDh LLI' 
PAUL, WEISS, RIFKIN:6?WHARTON & (;1(,1) 
GARRISON LLP 
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----- Message from *** FISMA & OMB Memorandum M-07-16 ***  on Fri, 25 Nov 2011 21:30:01 -0500 ----- 

To: "Chris DiNardo" 

<Chris_DiNardo@liz.com>
 

cc: "Robert Vill" <Robert_Vill@liz.com> 

Subject: Rule 14a-8 Proposal (LIZ) 


Mr. Di Nardo, 

Please see the attached Rule 14a-8 Proposal. 

Sincerely,

John Chevedden 

cc: Kenneth Steiner 

mailto:Robert_Vill@liz.com
mailto:Chris_DiNardo@liz.com


Ms. Kay Koplovitz 
Chairman of the Board 
Liz Claiborne, Inc. (LIZ) 
1441 Broadway 
New York NY 10018 
Phone: 212 354-4900 

Dear Ms. Koplovitz, 

  
    
    

In support of the long-term performance of our company I submit my attached Rule 14a-8 
proposal. This proposal is for the next annual shareholder meeting. I will meet Rule 14a-8 
requirements including the continuous ownership of the required stock value until after the date 
of the respective shareholder meeting. The submitted format, with the shareholder-supplied 
emphasis, is intended to be used for definitive proxy pUblication. This is my proxy for John 
Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on 
my behalf regarding this Rule 14a-8 proposal, andlor modification of it, for the forthcoming 
shareholder meeting before, during and after the forthcoming shareholder meeting. Please direct 

           n 
            at: 

   
to facilitate prompt and verifiable communications. Please identify this proposal as my proposal 
exclusively. 

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant 
the power to vote. 

Your consideration and the consideration of the Board of Directors is appreciated in support of 
the long-term performance of our company. Please acknowledge receipt of my proposal 
promptly by email to   

Kenneth Steiner 

cc: Nicholas J. Rubino 
Corporate Secretary 
Christopher T. Di Nardo <chris_dinardo@liz.com> 
Vice President, Deputy General Counsel 
T: 201-295-7833 
F: 201-295-7851 

Date 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



[LIZ: Rule 14a-8 Proposal, November 25,2011] 
3* - Special Shareowner Meetings 

Resolved, Shareowners ask our board to take the steps necessary unilaterally (to the fullest extent 
permitted by law) to amend our bylaws and each appropriate governing document to give holders 
of 10% of our outstanding common stock (or the lowest percentage permitted by law above 
10%) the power to call a special shareowner meeting. 

This includes that such bylaw and/or charter text will not have any exclusionary or prohibitive 
language in regard to calling a special meeting that apply only to shareowners but not to 
management and/or the board (to the fullest extent permitted by law). 

Special meetings allow shareowners to vote on important matters, such as electing new directors 
that can arise between annual meetings. Shareowner input on the timing of shareowner meetings 
is especially important when events unfold quickly and issues may become moot by the next 
annual meeting. This proposal does not impact our board's current power to call a special 
meeting. 

This proposal topic won more than 60% support at CVS, Sprint and Safeway. 

Our management scuttled our opportunity to vote on the 20 I 0 shareholder proposal to enable 
10% of shareholders to call a special meeting. Our management made us vote (unnecessarily no 
less) on a weak management proposal for an almost insurmountable 35% of shareholders to call 
a special meeting in order to scuttle our opportunity to vote on the shareholder proposal for a 
realistic 10% of shareholders to call a special meeting. That is the reason it is necessary to 
resubmit this proposal topic. 

Plus we gave 65%-support to the 2011 shareholder proposal for a shareholder opportunity to act 
by written consent and our management had not taken any action to adopt it. 

Please encourage our board to respond positively to this proposal to initiate improved corporate 
governance and fmancial performance: Special Shareowner Meetings - Yes on 3.* 



Notes: 
Kenneth Steiner,         sponsored this proposal. 

Please note that the title of the proposal is part of the proposal. 

*Number to be assigned by the company. 

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September IS, 
2004 including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address 
these objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held until after the annual meeting and the proposal will be presented at the annual 
meeting. Please acknowledge this proposal promptly by email  . 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



 
       

         
              

  
 

  

  

  
 

From: Chris DiNardo <Chris_DiNardo@liz.com<mailto:Chris_DiNardo@liz.com>>
 
Sen
 
To: *** FISMA & OMB Memorandum M-07-16 ***
 
Cc:
 
Subject: RE: Rule 14a-8 Proposal (LIZ)
 

Mr. Chevedden, 

Please see attached. 

Sincerely, 

Christopher Di Nardo 



LlZ CLAIBORNE INC. 
ONE CLAIBORNE AVENUE 
NORTH BERGEN NJ 07047 

December 4,2011 

Kenneth Steiner 
clo John Chevedden 

     
    

 

By Email 

Dear Mr. Chevedden, 

LIZ claiborne Inc 
A PORTFOLIO OF BRANDS 

On November 25,2011, I received your email transmitting a letter from Kenneth 
Steiner ("Mr. Steiner") that enclosed a purported shareholder proposal from Mr. Steiner for 
inclusion in the Liz Claiborne, Inc. ("Liz") Proxy Statement for its 2012 Annual Meeting of 
Shareholders (the "Proxy Statement") and directing all future correspondence regarding this 
proposal to your attention. 

Please be advised that Mr. Steiner has not proved his eligibility in accordance with 
Securities and Exchange Commission ("SEC") Rule 14a-8. Specifically, Mr. Steiner failed to 
comply with Rule 14a-8(b )(2) and establish his continuous ownership of at least $2,000 in market 
value, or 1%, of Liz 's securities entitled to be voted on the proposal at Liz's Annual Meeting for at 
least one year by the date Mr. Steiner submitted his proposal. 

In accordance with Rule 14a-8(f), Liz is entitled to exclude the proposal unless Mr. 
Steiner remedies this procedural deficiency. Mr. Steiner can remedy this deficiency if, within 14 
calendar days of your receipt of this letter, Mr. Steiner responds in writing to this letter and submits 
adequate evidence, such as a written statement from the "record" holder ofMr. Steiner's securities, 
verifying that, at the time Mr. Steiner submitted the proposal, Mr. Steiner continuously held the 
aforementioned amount of Liz securities for at least one year. 

In the event Mr. Steiner elects to cure the deficiency, Liz reselTes the right and may 
seek to exclude the proposal if in Liz's judgment the exclusion of such proposal from the Proxy 
Statement would be in accordance with SEC proxy rules. 

For your convenience, I have enclosed a copy of SEC Rule 14a-8 in its entirety, 
along with a copy of SEC Staff Legal Bulletin No. l4F (CF). 

*** FISMA & OMB Memorandum M-07-16 *** 



Please direct all further correspondence with respect to this matter to my attention at 
the following address: 

Christopher T. Di Nardo 

Liz Claiborne, Inc. 


1441 Broadway 

New York, New York 10018 


Christopher T. Di Nardo 

Enclosure 



Staff Legal Bulletin No. 14F (Shareholder Proposals) 

Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 

Staff Legal Bulletin No. 14F (CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

11130/2011 

Home I Previous Page 

Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements In this bulletin represent 
the views of the Division of Corporation Finance (the "Division"). This 
bulletin Is not a rule, regulation or statement of the Securities and 
Exchange Commission (the "Commission"). Further, the Commission has 
neither approved nor disapproved its content. 

Contacts: For further Information, please contact the Division's Office of 
Chief Counsel by calling (202) 551-3500 or by submitting a web-based 
request form at https://t1::;.sec.gov/cgi-bin/corp_firUnterpretlve. 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide 
guidance on important Issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains Information regarding: 

• Brokers and banks that constitute "record" holders under Rule 14a-8 
(b)(2)(1) for purposes of verifying whether a beneficial owner Is 
eligible to submit a proposal under Rule 14a-8; 

• Common errors shareholders can avoid when submitting proof of 
ownership to companies; 

• The submission of revised proposals; 

• Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 

• The Division's new process for transmitting Rule 14a-8 no-action 
responses by email . 

You can find additional guidance regarding Rule 14a-8 In the following 
bulletins that are available on the Commission's website: SI.i'J No. 1<1·, SLB 
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No. 14A, SlB NQ, 143, SlB NQ, 1 '~, ~~B ~"JQ.• 140 and &~ ~~o. 14·E 

B. The types of brokers and banks that constitute "record" holders 
under Rule 14a-8(b)(2)(I) for purposes of verifying whether a 
beneficial owner Is eligible to submit a proposal under Rule 14a-8 

1. Eligibility to submit a proposal under Rule 14a-8 

To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 In market value, or 1%, of the company's 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of Intent to do so..1. 

The steps that a shareholder must take to verify his or her eligibility to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders in the U.S.: registered owners and 
beneficial owners.;; Registered owners have a direct relationship with the 
issuer because their ownership of shares Is listed on the records maintained 
by the Issuer or Its transfer agent. If a shareholder Is a registered owner, 
the company can Independently confirm that the shareholder's holdings 
satisfy Rule 14a-8(b)'s eligibility requirement. 

The vast majority of investors In shares issued by U.S. companies, 
however, are beneficial owners, which means that they hold their securities 
in book-entry form through a securities Intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as ·street name" 
holders. Rule 14a-8(b)(2)(i) provides that a benefldal owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement "from the 'record' holder of [the] securities 
(usually a broker or bank)," verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year.J 

2. The role of the Depository Trust Company 

Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the DepOSitory Trust Company ("DTC"), 
a registered clearing agency acting as a securities depository. Such brokers 
and banks are often referred to as "participants" In DTC.~ The names of 
these DTC participants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of sihareholders maintained by 
the company or, more typically, by Its transfer agent. Rather, DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities depOSited with DTC by the DTC partiCipants. A company 
can request from DTC a "securities position listing" as of a specified date, 
which identifies the DTC participants having a position In the company's 
securities and the number of securitLes held by each DTC partidpant on that 
date.1i 

3. Brokers and banks that constitute "record" holders under Rule 
14a-8(b)(2)(1) for purposes of verifying whether a beneficial 
owner is eligible to submit a proposal under Rule 14a-8 
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In The Haln Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an introducing broker could be considered a "record" holder for purposes of 
Rule 14a-8(b)(2)(I). An Introducing broker Is a broker that engages In sales 
and other activities Involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities.§. Instead, an Introducing broker 
engages another broker, known as a "dearing broker," to hold custody of 
client funds and securities, to clear and execute customer trades, and to 
handle other functions such as Issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; introducing brokers generally are not. As Introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC's securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers in cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
participants, the company Is unable to verify the positions agillnst Its own 
or its transfer agent's records or against DTC's securities position listing. 

In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-SZ and In light of the 
Commission's discussion of registered and beneficial owners In the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of broke.rs and banks should be conSidered "record" holders under 
Rule 14a-8(b)(2)(I). Because of the transparency of DTC participants' 
positions in a company's securities, we will take the view going forward 
that, for Rule 14a-8(b)(2)(I) purposes, only DTC participants should be 
viewed as "record" holders of securities that are depOSited at DTC. As a 
result, we will no longer follow Hain Celestial. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule. 14a-8(b)(2)(1) will provide greater certainty to 
benefiCial owners and companies. We also note that this approach Is 
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,!! under which brokers and banks that are DTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and 15(d) of the Exchange Act. 

Companies have occasionally expressed the view that, because DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities depOSited with DTC by the DTC partiCipants, only DTC or 
Cede & Co. should be viewed as the "record" holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never 
interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing in this guidance should be 
construed as changing that view. 

How can a shareholder determine whether his or her broker or bank is a 
DTC participant? 

Shareholders and companies can confirm whether a particular broker or 
bank Is a DTC participant by checking DTC's partiCipant list, which Is 
currently available on the Internet at 
ht~p:/ /www .(tee.eernl d()w~1Ioads/mel n bersh i p! d i ~ectorics/ dtC/ al pha. pdf. 
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What if a shareholders broker or bank is not on DTe's participant list? 

The shareholder will need to obtain proof of ownership from the DTC 
participant thrQugh which the securities are held. The shareholder 
should be able to find out who this DTC participant Is by asking the 
shareholder's broker or bank.~ 

If the DTC participant knows the shareholders broker or bank's 
holdings, but does not know the shareholders holdings, a shareholder 
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year - one from the shareholder's broker or bank 
confirming the shareholders ownership, and the other from the DTC 
partldpant confirming the broker or bank's ownership. 

How will the staff process no-action requests that argue for exclusion on 
the basis that the shareholder'S proof of ownership is not from a DTe 
participant? 

The staff will grant no-action relief to a company on the basis that the 
shareholder's proof of ownership Is not from a DTC participant only if 
the company's notice of defect describes the required proof of 
ownership In a manner that is consistent with the guidance contained In 
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an 
opportunity to obtain the requisite proof of ownership after receiving the 
notice of defect. 

C. Common errors shareholders can avoid when submitting proof of 
ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has "continuously held at least $2,000 in market value, or 
1 %, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the 
proposal" (emphasis added).1.l! We note ttiat many proof of ownership 
letters do not satisfy this requirement because they do not verify the 
shareholder's benefiCial ownership for the entire one-year period preceding 
and Including the date the proposal Is submitted. In some cases, the letter 
speaks as of a date before the date the proposal Is submitted, thereby 
leaving a gap between the date of the verification and the date the proposal 
Is submitted. In other cases, the letter speaks as of a date after the date 
the proposal was submitted but covers a period of only one year, thus 
falling to verify the shareholder'S benefiCial ownership over the required full 
one-year period preceding the date of the proposal's submission. 

Second, many letters fall to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder'S beneficial ownership only as of a specified date but omits any 
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reference to continuol,ls ownership for a one-year period. 

We recognize that the requirements of Rule 14a-S(b) are highly prescriptive 
and can cause Inconvenience for shareholders when submitting proposals. 
Although our administration of Rule 14a-S(b) is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

"As of [date th~ proposal Is submitted], [name of shareholder] 
held, and has held continuously for at least one year, [number 
of securities] shares of [company name] [dass of securltles]."J.:. 

As discussed above, a shareholder may also need to provide a separate 
written statement from the DTC participant through which the shareholder's 
securities are held If the shareholder's broker or bank is not a DTC 
participant. 

D. The submission of revised proposals 

On occasion, a shareholder will revise a proposal after submitting It to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

1. A shareholder submits a timely proposal. The shareholder then 
submits a revised proposal before the company's deadline for 
receiving proposals. Must the company accept the revisions? 

Yes. In this situation, we believe the revised proposal serves as a 
replacement of the Initial proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the initial proposal. Therefore, the 
shareholder is not In violation of the one-proposal limitation In Rule 14ci-S 
(c).n . If the company Intends to submit a no-action request, It must do so 
with respect to the revised proposal. 

We recognize that In Question and Answer E.2 of SLB No. 14, we Indicated 
that if a shareholder makes revisions to a proposal before the company 
submits Its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, in cases where shareholders attempt to make changes to an Initial 
proposal, the company Is free to Ignore such revisions even If the revised 
proposal Is submitted before the company's deadline for receiving 
shareholder proposals. We are revising our guidance on this Issue to make 
clear that a company may not ignore a revised proposal In th is situation) ;' 

2. A shareholder submits a timely proposal. After t\1e deadline for 
receiving proposals, the shareholder submits a revised proposal. 
Must the company accept the revisions? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-S(e), the company Is not required to 
accept the revisions. However, If the company does not accept the 
revisions, It must treat the revised proposal as a second proposal and 
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submit a notice stating its Intention to exclude the revised proposal, as 
required by Rule 14a-8U). The company's notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and intends to exclude the initial proposal, it would 
also need to submit its reasons for excluding the Initial proposal. 

3. If a shareholder submits a revised proposal, as of which date 
must the shareholder prove his or her share ownership? 

A shareholder must prove ownership as of the date the original proposal Is 
submitted. When the Commission has discussed revisions to proposals,.l:i it 
has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined In Rule 14a-8(b), proving ownership 
includes providing a written statement that the shareholder intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8(f)(2) provides that if the shareholder "falls In [his or her] 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all 
of [the same shareholder's] proposals from its proxy materials for any 
meeting held In the following two calendar years." With these provisions in 
mind, we do not interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal ,l ~ 

E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request In SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should Include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders is withdrawn, SLB No. 
14C states that, If each shareholder has deSignated a lead Individual to act 
on its behalf and the company is able to demonstrate that the Individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead Individual indicating that the lead individual 
Is withdrawing the proposal on behalf of all of the proponents. 

Because there Is no relief granted by the staff In cases where a no-action 
request is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
if the company provides a letter from the lead flier that includes a 
representation that the lead filer is authorized to withdraw the proposal on 
behalf of each proponent identified in the company's no-action request,1li 

F. Use of email to transmit our Rule 14a-8 no-action responses to 
companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, including copies of the correspondence we have received in 
connection with such requests, by U.S. mall to companies and proponents. 
We also post our response and the related correspondence to the 
Commission's website shortly after Issuance of our response. 

In order to accelerate delivery of staff responses to companies and 
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proponents, and to reduce our copying and postage costs, going forward, 
we intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to Include email contac.t information in any correspondence to 
each other and to us. We will use U.S. mail to transmit our no-action 
response to any company or proponent for which we do not have email 
contact Information. 

Given the availability of our responses and the related correspondence on 
the Commission'S website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the CommiSSion, we believe it is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we Intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response . 

.. See Rule 14a-8(b). 

~ For an explanation of the types of share ownership In the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A. 
The term "beneficial owner" does not have a uniform meaning under the 
federal securities laws. It has a different meaning in this bulletin as 
compared to "beneficial owner" and "beneficial ownership" In Sections 13 
and 16 of the Exchange Act. Our use of the term In this bulletin Is not 
Intended to suggest that registered owners are not benefiCial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], 
at n.2 ("The term 'benefiCial owner' when used In the context of the proxy 
rules, and in light of the purposes of those rules, may be Interpreted to 
have a broader meaning than It would for certain other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Williams 
Act."). 

;t If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 
or Form 5 refiectlng ownership of the required amount of shares, the 
shareholder may Instead prove ownership by submitting a copy of such 
filings and providing the additional information that Is described In Rule 
14a-8(b)(2)(ii). 

!2 DTC holds the depOSited securities in "fungible bulk," meaning that there 
are no speCifically Identifiable shares directly owned by the DTC 
participants. Rather, each DTC partiCipant holds a pro rata Interest or 
position In the aggregate number of shares of a particular Issuer held at 
DTC. Correspondingly, each customer of a DTC partidpimt - such as an 
individual Investor - owns a pro rata Interest In the shares In which the DTC 
partiCipant has a pro rata Interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a. 

" See Exchange Act Rule 17Ad-8. 
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!i See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] ("Net Capital Rule Release"), at Section II.C. 

7. See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. 
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
concluded that a securities Intermediary was not a record holder for 
purposes of Rule 14a-8(b) because it did not appear on a list of the 
company's non-objecting beneficial owners or on any DTC securities 
position listing, nor was the Intermediary a DTC participant. 

~ Techne Corp. (Sept. 20, 1988). 

:! In addition, if the shareholder's broker Is an Introducing broker, the 
shareholder's account statements should include the clearing broker's 
Identity and telephone number. See Net Capital Rule Release, at Section 
II.C.(iii). The clearing broker will generally be aDTC participant. 

;.Q For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company's receipt date of the proposal, absent the 
use of electroniC or other means of same-day delivery. 

~ This format Is acceptable for purposes of Rule 14a-8(b), but It Is not 
mandatory or exclusive. 

12 As such, it Is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal . 

.ll This position will apply to all proposals submitted after an Initial proposal 
but before the company's deadline for receiving proposals, regardless of 
whether they are explicitly labeled as "revisions" to an initial proposal, 
unless the shareholder affirmatively indicates an intent to submit a second, 
additional proposal for Inclusion in the company's proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(l) If It Intends to exclude either proposal from Its proxy 
materials In reliance on Rule 14a-8(c). In light of this gUidance, with 
respect to proposals or revisions received before a company's deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters in which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal limitation If such 
proposal is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the eariler proposal was 
excludable under the rule. 

20. See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 

l~ Because the relevant date for proving ownership under Rule 14a-8(b) is 
the date the proposal Is submitted, a proponent who does not adequately 
prove ownership In connection with a proposal is not permitted to submit 
another proposal for the same meeting on a later date. 

JS Nothing In this staff position has any effect on the status of any 

http://www.sec.gov/interps/legallcfslb14f.htm 

http://www.sec.gov/interps/legallcfslb14f.htm


Staff Legal Bulletin No. 14F (Shareholder Proposals) 

shareholder proposal that Is not withdrawn by the proponent or its 
authorized representative. 
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----- Message from *** FISMA & OMB Memorandum M-07-16 ***  on Tue, 13 Dec 2011 15:06:04 -0500 ----- 

To: "Chris DiNardo" 

<Chris_DiNardo@liz.com>
 

cc: "Robert Vill" <Robert_Vill@liz.com> 

Subject: Rule 14a-8 Proposal (LIZ) tdt 


Mr. Di Nardo, Attached is the letter requested. Please let me know whether 

there is any question. 

Sincerely, 

John Chevedden 

cc: Kenneth Steiner 

mailto:Robert_Vill@liz.com
mailto:Chris_DiNardo@liz.com


· . 
Ameritrade 

December 13, 2011 

  
      

    

Post-it" Fax Nole 7671 

CoJDepl. Co. 

Phone It 

Fax #;2. ol-)...?S"" - 7'l ~J Fax ~ 

~ 
; 

i Re: TO Ameritrade account ending in   , 
~ 

Dear Kenneth Steiner, J 
{ 

Thank you for allowing me to assist you today. Pursuant to your request, this letter is to confirm lIlat you , 
have continuously held no less than 500 shares each. of: ; 

Allstate Corporation (ALL) 
Bank of America Corporalion (BAC) 
JP Morgan Chase & Co. (JPM) 
American International Group, Inc. (AIG) 
Corneast Corporation (CMCSA) 
U2 Claiborne, Inc. (LIZ) 

In Ihe TO Amerilrade Clearing, Inc., OTC # 0188, account ending in   since November 03, 2010. 

If you have any further questions, please contact 800-eS9-3900 to speak with a TO Arnerilrade Client 
Services representatiVe, or e-mail usatcllentservices@tdamerflrade.com. We are available 24 hours a 
day, seven days a week. 

ct:y

, ~J ~t ~ . 

oanSiffr~ 
Research Specialist 
TO Amerittade 

, 

This infonnal/on 1$ fumlahed as PM of a general inlonn.liOlI ,",Mce and TO Amerill1lda shall nol bo liable lor any d.mBgO& arising , 
out 0' ony inaccuracy In Ih8 infonnation. BacaU$e thl$lnformaUon may dlff1lr rrom your TO AmerilIBde monthly stalem.n~ you ' 
should rely only on Uta TO Ameriirade monthly slatamont ~$ the official record of your TO Amerilred •• """unl. 

~i 
TO Amerl!r;de does not provide Inve.lmonl, legal or rex advloo. Pie". consult your inwIslmont, I.~I or l"".dvl~ re.gardlng lax '! 
consequences of yourll;msocUonG. 

~ 
TO AmenVede. Inc .• member FINRAlSIPClNFA. TO Arnoritr.d.le. l""'emelic/olnlly owned by lOAmerilrede IP Company. 1M. ) 
and The Toronto-Dominion Bank.@2011 TO Amerfirade IP Company, Inc. All dgh" ro&elVed. Used with permlS$lon. ~ 

. ... . .. ... . --.- - - . .. --- ._ ..... -- - - - - .. ---- .. - - - - - - - --- -

~ 
~ 

, 
! , 
¥. 
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