
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-4561

DIVISION OF
CORPORATION FINANCE

January 31, 2012

Dana Klein
The Wendy's Company
dana.klein~wendys.com

Re: The Wendy's Company
Incoming letter dated January 13,2012

Dear Ms. Klein:

This is in response to your letter dated Januar 13,2012 concerning the
shareholder proposal submitted to Wendy's by Kenneth Steiner. Copies of all of the
correspondence on which this response is based wil be made available on our website at
http://ww.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion ofthe Division's informal procedures regarding shareholder proposals is
also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc: John Chevedden
 ***FISMA & OMB Memorandum M-07-16*** 



Januar 31, 2012
 

Response of the Offce of Chief Counsel 
Division of Corporation Finance 

Re: The Wendy's Company
 
Incoming letter dated January 13,2012 

The proposal asks the board to take the steps necessary unilaterally (to the fullest 
extent permitted by law) to amend the bylaws and each appropriate governing document 

not less than one-tenth ofthe company's voting power 
(or the lowest percentage of outstanding common stock permitted by state law) to call a 
special shareowner meeting. 

to enable one or more holders of 


There appears to be some basis for your view that Wendy's may exclude the 
proposal under rule 14a-8(i)(9). You represent that matters to be voted on at the 
upcoming shareholders' meeting include a proposal sponsored by Wendy's to amend 
Wendy's Certificate of Incorporation to permit holders of record of at least 20% in voting 
power of the outstanding capital stock to call a special meeting of shareholders. You 
indicate that the proposal and the proposal sponsored by Wendy's directly conflct. You 
also indicate that inclusion of both proposals would present alternative and conflcting 
decisions for the shareholders and would create the potential for inconsistent and 
ambiguous results. Accordingly, we wil not recommend enforcement action to the 
Commission if 
 Wendy's omits the proposal from its proxy materials in reliance on 
rule 14a-8(i)(9).
 

Sincerely, 

Caren Moncada-Terry
 

Special Counsel 



DIVISION OF CORPORATiON FINANCE 
INFORMAL PROCEDURES REGARDING SHAHOLDER PRQPOSALS 

The Division of Corporation Finance believes that its responsibility witn. respect to 
matters arising under Rule 14a-8 (17 CFR240.14a-:8), as with other matters under the proxy 
rules, is to aid those who must comply With the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter to_ 
recommend enforcement 
 action to the Commission. In connection with a shareholde" proposal 
under Rule . 14a-&, the Division's staff considers the information furnished 
 to it 
 by the Company 
in support of 
 its intention to exclude the proposals from the Company's proxy materials, a.; well 
as ary information fushed by the proponent or the proponent's representative. 

Although Rule i 4a-8(k) does not require any communcations from shareholders to the 
CommissÍon's sta, the staff will always 
 consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not 
 activities 
proposed to he taken would be violative of the 
 statute or nile involved. The receipt by the staff 
of such information; however, should not be construed as changing the stafrs informal
 

procedures and 
 proxy review into a formal or adversar procedure. 

It is importt to note that the stafrs and Commission's no-action responses to 

Rule 14a:.80) submissions reflect only infornal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company's position with respect to the 
proposaL. Only a court such as a U.S. District Court can decide whether a company is obligated 
to include shareholder. proposals in its proxy materials. Accordingly a discretionary 
determination not to recommend or tae Commission enforcement action, does not preclude a 
proponent, or any shareholder of a 
 company, from pursuing any rights he or she may have against 
the company in court, should the management omit the proposal from the company's proxy 
materiaL. 



THE 

WenCfy's 
COMPANY 

January 	13,2012 Qua lity is Our Recipe ...Worldwide 

VIA E-MAIL (shareholderproposals@Sec.gov) 
AND OVERNIGHT DELIVERY 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, N .E. 
Washington, D.C. 20549 

Re: 	 The Wendy's Company: Omission of Stockholder Proposal 

Relating to Special Meetings of Stockholders - Rule 14a-8 


Ladies and Gentlemen : 

Pursuant to Rule 14a-8 promulgated under the Securities Exchange Act of J934, as amended 
(the "Exchange Act"), The Wendy's Company, a Delaware corporation (the "Corporation"), requests 
confirmation that the staff of the Division of Corporation Finance (the "Staff') will not recommend 
enforcement action if the Corporation omits from its proxy materials for its 2012 annual meeting of 
stockholders (the "2012 Annual Meeting") the stockholder proposal described below for the reasons 
set forth herein. 

I. 	 GENERAL 

On December 6, 2011, the Corporation received a proposal and supporting statement dated 
November 2, 2011 (the "Stockholder Proposal") from Mr. Kenneth Steiner, who has appointed 
Mr. John Chevedden to act on his behalf (the "Proponent"), for inclusion in the Corporation's proxy 
materials for the 2012 Annual Meeting. The Stockholder Proposal, together with related 
correspondence between the Corporation and the Proponent, is attached hereto as Exhibit A. 

The Corporation intends to file its definitive proxy materials for the 2012 Annual Meeting 
(the "2012 Proxy Materials") with the Securities and Exchange Commission (the "Commission") on 
or about April 6,2012. Pursuant to Rule 14a-8U), this letter is being submitted to the Commission no 
later than 80 calendar days before the Company files the 2012 Proxy Materials with the Commission. 
In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008), this letter is being submitted to the 
Commission via e-mail, at shareholderproposals@Sec.gov. 

Pursuant to Rule 14a-8(j), enclosed for filing with the Commission are: 

I. 	 Six copies of this letter, which includes an explanation of why the Corporation 
believes that it may exclude the Proposal from the 2012 Proxy Materials; and 

2. 	 Six copies of the Stockholder Proposal (included in Exhibit A attached hereto). 

The Wendy's Company / One Dave Thomas Blvd, Dublin. Ohio 43017 / 614-764-3100 / www.aboutwendyscom 
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In accordance with Rule 14a-8U), the Corporation is simultaneously sending a copy of this 
letter and its attachments to the Proponent as notice of its intention to omit the Stockholder Proposal 
from the 2012 Proxy Materials. We would like to remind the Proponent that, if the Proponent elects 
to submit additional correspondence to the Commission or the Staff with respect to the Stockholder 
Proposal, a copy of such correspondence should concurrently be furnished to the undersigned on 
behalf of the Corporation pursuant to Rule J4a-8(k). 

II. THE STOCKHOLDER PROPOSAL 

The resolution contained in the Stockholder Proposal reads as follows: 

"Resolved, Shareowners ask our board to take the steps necessary unilaterally (to the 
fullest extent permitted by law) to amend our bylaws and each appropriate governing 
document that enables one or more shareholders, holding not less than one-tenth* of 
the voting power of the Corporation, to call a special meeting. *Or the lowest 
percentage of our outstanding common stock permitted by state law." 

"This includes that such bylaw and/or charter text wilJ not have any exclusionary or 
prohibitive language in regard to calling a special meeting that apply only to 
shareowners but not to management and/or the board (to the fullest extent permitted 
by law)." 

The supporting statement included in the Stockholder Proposal is set forth in Exhibit A 
attached hereto. 

III. THE CORPORATION PROPOSAL 

Currently, the Corporation does not have a provision in its Amended and Restated Certificate 
ofIncorporation (the "Certificate ofIncorporation") or Amended and Restated By-Laws (the "By­
Laws") that perm its stockholders to call a special meeting. The Corporation ' s Board of Directors has 
determined to present a proposal at the 2012 Annual Meeting asking the Corporation's stockholders 
to approve amendments to the Certificate of Incorporation that would require the Corporation to call 
a special meeting of stockholders upon the request of holders of record of at least 20% in voting 
power of the outstanding capital stock of the Corporation (the "Corporation Proposal"). lfthe 
Corporation Proposal is approved by the stockholders at the 2012 Annual Meeting, the Corporation's 
Board of Directors will make a conforming amendment to the By-Laws. 

IV. BASIS FOR EXCLUSION 

The Stockholder Proposal May Be Excluded under Rule 14a-8(i)(9) Because it Directly 
Conflicts With the Corporation Proposal. 

Pursuant to Rule 14a-8(i)(9), a company may properly exclude a stockholder proposal from 
its proxy materials "[i]fthe proposal directly conflicts with one of the company's own proposals to 
be submitted to shareholders at the same meeting." The Commission has stated that, in order for this 
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exclusion to be available, the proposals need not be "identical in scope or focus." See Exchange Act 
Release 34-40018, n.27 (May 21,1998). 

The Staff has consistently concurred that, where a stockholder-sponsored proposal and a 
company-sponsored proposal present alternative and conflicting decisions for stockholders and 
submitting both matters for a stockholder vote could produce inconsistent and ambiguous results, the 
stockholder proposal may be properly excluded under Rule 14a-8(i)(9). See, e.g., Becton, Dickinson 
and Company (Nov. 12, 2009; recon. denied Dec. 22, 2009) ("Becton") (concurring in the exclusion 
of a stockholder proposal requesting the calling of special meetings by holders of 10% of the 
company's outstanding common stock when a company proposal would require the holding of 25% 
of the company's outstanding shares to call such meetings); H.J. Heinz Company (May 29, 2009) 
("Heinz") (same); International Paper Company (Mar. 17,2009) ("International Paper") 
(concurring in the exclusion of a stockholder proposal requesting the call ing of specia I meetings by 
holders of 10% of the company's outstanding common stock when a company proposal would 
require the holding of 40% of the company ' s outstanding common stock to call such meetings); EMC 
Corporation (Feb. 24, 2009) ("EMe') (same); and Gyrodyne Company ofAmerica, Inc. (Oct. 31, 
2005) (concurring in the exclusion of a stockholder proposal requesting the calling of special 
meetings by holders of at least 15% of the shares eligible to vote at that meeting when a company 
proposal would require the holding of 30% of the company's shares entitled to vote at a 
stockholder's meeting for calling such meetings). 

Throughout the 2011 proxy season, the Staff continued to grant no action reI ief under Rule 
14a-8(i)(9) in situations where a company sought to exclude a stockholder proposal addressing the 
ability of its stockholders to call a special meeting because the company intended to submit a 
proposal on the same issue but with a different threshold. See, e.g., The Allstate Corporation (Jan. 4, 
2011; recon. denied Jan. 13, 2011) ("Allstate") (concurring in the exclusion of a stockholder proposal 
requesting the calling of special meetings by holders of 10% of the company's outstanding stock 
when a company proposal would require the holding of20% of the voting power of all outstanding 
shares of the company's capital stock to call such meetings); Southwestern Energy Company (Feb. 
28,2011) ("Southwestern Energy") (same); Gilead Sciences, Inc. (Jan. 4, 2011) ("Gilead Sciences") 
(same); Marathon Oil Corporation (Dec. 23, 2010) ("Marathon Oil") (same); MatteI, Inc. (Jan. 13, 
20 II) ("MatteI") (concurring in the exclusion of a stockholder proposal requesting the calling of 
special meetings by holders of 10% of the company's outstanding stock when a company proposal 
would require the holding of a 15% net long position in the company's outstanding shares for at least 
one year to call such meetings); ITT Corporation (Feb. 28, 20 11) ("lIT') (concurring in the 
exclusion of a stockholder proposal requesting the calling of special meetings by holders of 10% of 
the company's outstanding stock when a company proposal would require the holding of35% of the 
voting power of all outstanding shares of the company's capital stock to call such meetings); and 
Fortune Brands, Inc. (Dec. 16, 2010) ("Fortune Brands") (concurring in the exclusion of a 
stockholder proposal requesting the calling of special meetings by holders of 10% of the company's 
outstanding stock when a company proposal would require the holding of 25% of the voting power 
of all outstanding shares of the company's capital stock to call such meetings). 

In the present situation, the Stockholder Proposal would directly conflict with the 
Corporation Proposal because the proposals relate to the same subject matter (the ability to call a 
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special stockholder meeting) but include different thresholds for the percentage of shares required to 
call a special meeting. Because the Corporation Proposal and the Stockholder Proposal differ in the 
threshold percentage of share ownership required to call a special stockholder meeting, there is 
potential for conflicting outcomes if the Corporation's stockholders consider and adopt both the 
Corporation Proposal and the Stockholder Proposal. Such a conflict would be confusing for 
stockholders and would result in an unclear mandate to the Corporation. 

The Staff has previously permitted exclusion of stockholder proposals under circumstances 
nearly identical to those facing the Corporation. See, e.g., Becton, Heinz, International Paper, EMC, 
Allstate, Southwestern Energy, Gilead Sciences, Marathon Oil, Mattei, ITT and Fortune Brands. As 
in the letters cited above, inclusion of both the Corporation Proposal and the Stockholder Proposal in 
the 2012 Proxy Materials would present alternative and confl icting decisions for the Corporation's 
stockholders and create the potential for inconsistent and ambiguous results if both proposals were 
approved. Accordingly, the Corporation believes that the Stockholder Proposal is properly 
excludable from the 2012 Proxy Materials under Rule 14a-8(i)(9). 

V. CONCLUSION 

On the basis of the foregoing, the Corporation respectfully requests that the Staff confirm that 
it will not recommend enforcement action to the Commission if the Corporation omits the 
Stockholder Proposal from the 2012 Proxy Materials. If you have any questions or require additional 
information, please contact me at (614) 764-3228 or dana.klein@wendys.com. If the Staff is unable 
to agree with the conclusions set forth in this letter, we respectfully request the opportunity to confer 
with you prior to the issuance of the Staffs written response to this letter. 

Sincerely yours, 

Dana Klein 
Senior Vice President-
Corporate and Securities Counsel, and 
Assistant Secretary 

Enclosures 

Copies (with enclosures) to: 

Mr. Kenneth Steiner 
 
Mr. John Chevedden 
 

mailto:dana.klein@wendys.com


Exhibit A 
 

The Stockholder Proposal and Related Correspondence 
 

• 	 E-mail sent by the Proponent to the Corporation on December 6, 2011. The email attachment 
contains the Stockholder Proposal. 

• 	 Letter sent by the Corporation to the Proponent on December 19, 2011. The letter requests 
that the Proponent submit proof of ownership of the Corporation's securities in accordance 
with Rule 14a-8(b). 

• 	 E-mail sent by the Proponent to the Corporation on December 20, 2011. The email 
attachment contains the Proponent's proof of ownership. 

[Attached.] 



From:   

Sent: Tuesday, December 06, 2011 6:27 PM 
To: Okeson, Nils 
Cc: Barker, John 
Subject: Rule 14a-8 Proposal (WEN) 

Mr. Okeson, 
Please see the attached Rule 14a-8 Proposal. 
Sincerely, 
John Chevedden 
cc: Kenneth Steiner 

*** FISMA & OMB Memorandum M-07-16 *** 



Mr. Nelson Peltz 
Chairman of the Board 
Wendy's Company (The) 
1 Dave Thomas Blvd 
Dublin OH 43017 
Phone: 614 764 3100 

Dear Mr. Peltz, 

  
    

    

In support of the long-term performance of our company I submit my attached Rule 14a-8 
proposal. This proposal is for the next annual shareholder meeting. I will meet Rule 14a-8 
requirements including the continuous ownership of the required stock value until after the date 
of the respective shareholder meeting. The submitted format. with the shareholder-supplied 
emphasis, is intended to be used for definitive proxy publication. This is my proxy fOT John 
Chevedden andlor his designee to forward this Rule 14a-8 proposal to the company and to act on 
my behalf regarding this Rule 14a-8 proposal, andlor modification of it, for the forthcoming 
shareholder meeting before, during and after the forthcoming shareholder meeting. Please direct 

            
           at: 

   
to facilitate prompt and verifiable communications. Please identify this proposal as my proposal 
exclusively. 

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant 
the power to vote. 

Your considemtion and the considemtion of the Board of Directors is appreciated in support of 
the long-term perform      se acknowledge receipt of my proposal 
promptly by email to   

Sincerely, 

cc: Nils H. Okeson <nils.okeson@wendys.com> 
Corpom~ Secretary 
John Barker <john.barker@wendys.com> 
FX~ '1q-YI'f~ :r:SYI{ . 

/1- ;;L- -;)..pll 
Date 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



[WEN: Rule 14a-8 Proposal, December 6,2011] 
3* - Special Shareowner Meetings 

Resolved, Shareowners ask our board to take the steps necessary unilaterally (to the fullest extent 
permitted by law) to amend our bylaws and each appropriate governing document that enables 
one or more shareholders, holding not less than one-tenth· ofthe voting power ofthe 
Corpomtion, to call a special meeting. *Or the lowest percentage ofour outstanding common 
stock pennitted by state law. 

This includes that such bylaw and/or charter text will not have any exclusionary or prohibitive 
language in regard to calling a special meeting that apply only to sharcowners but not to 
management and/or the board (to the fullest extent permitted by law). 

Adoption of this proposal can be accomplished by adding a few enabling words to Section 8 of 
our bylaws: 
"SECTION 2. Special Meeting. Special meetings of stockholders of the Corporation may be 
called only at the direction of the Chairman of the Board of Directors (the "Chairman"), the Vice 
Chainnan of the Board ofDirectors (the "Vice Chairman"), the Chief Executive Officer, or by 
resolution adopted by amajorlty ofthe Board of Directors." 

Special meetings allow share owners to vote on important matters, such as electing new directors 
that can arise between annual meetings. Shareowner input on the timing of shareowner meetings 
is especially important when events unfold quickly and issues may become moot by the next 
annual meeting. This proposal does not impact our board's current power to caU a special 
meeting. 

This proposal topic won more than 60% support at CVS, Sprint and Safeway. 

The merit of this Special Shareowner Meeting proposal should also be considered in the context 
of the opportunity for additional improvement in our company's 2011 reported corporate 
governance in order to more fully realize our company's potential: 

The Corporate Library, an independent investment research firm rated our company ''0'' with 
"High Governance Risk," "High Concern" regarding Board membership and "High Concern" 
regarding executive pay. 

There was a stock option mega-grant of 831,000 options for executives that simply vest after 
time. Equity pay should have performance-vesting features in order to assure full alignment with 
shareholder interests. Market-priced stock options can provide financial rewards due to a rising 
market alone, regardless of an executive's performance. Furthermore, Named Executive Officers 
were eligible for performance stock units that were based on short three-year periods and were 
partly paid out for sub-median TSR and EBITDA performance. 

Six board members had 15 to 18 years tenure, including the chairs of six board committees. Even 
worse, four directors were former executives, and despite the presence ofour CEO on our board 
along with our Chairman who is our former CEO, our company did not appoint an independent 
Lead Director. This called into question our board's ability to act as an effective counterba1ance 
to management. 

Please encourage our board to respond positively to this proposal to initiate improved corporate 
governance and financial performance: SpedaJ Shareowner Meetings - Yes on 3.* 



Notes: 
Kenneth Steiner,         sponsored this proposal. 

Please note that the title of the proposal is part of the proposal. 

*Number to be assigned by the company. 

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 
2004 including (emphasis added): 

Accordingly, going forward. we believe that it would not be appropriate for 
companies to exclude supporting statement language and/or an entire proposal in 
reliance on rule 14a-8(1)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleading, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders In a manner that is unfavorable to the company. its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified specifically as such. 

We believe that it Is appropriate under rule 14a-8 for companies to address 
these objections In their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 
Stock will be held Wltil after the annual meeting and the propos        ual 
meeting. Please acknowledge this proposal promptly byemai]     

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



Dana Klein 
Senior Vice President-
Corporate and Securitie~ Counsel 
Assistant Secretary 

THE~ 
WenCfys 

COMPANY 
Q .... lity" Our RtcjDC .~ Worldwide 

December 19, 2011 

Via Overnight Mail and Email   

Mr. John Chevedden 
        

    

Re: Kenneth Steiner Rule 14a-8 Proposal (WEN), December 6, 201 1 

Dear Mr. Chevedden: 

Writer's DlrKt No. 
614· 764·3228 
lax: 614· 764-3243 
dana.klein@wendys.com 

I am writing in response to your email message to Mr. Nils H. Okeson, General Counsel 
of The Wendy's Company (the "Company"), on December 6, 2011, which had as an attaclunent 
a letter, dated November 2,2011, from Mr. Kenneth Steiner to Mr. Nelson Peltz, Chairman of 
the Board of the Company, with a shareholder proposal captioned "Special Shareowner 
Meetings" (the "Proposal") for inclusion in the Company's proxy materials for its 2012 Annual 
Meeting of Stockholders (the "Proxy Materials"). A copy of the Proposal and the accompanying 
letter from Mr. Steiner are attached hereto. As requested in Mr. Steiner's letler, we are directing 
our communications regarding the Proposal to you. 

Mr. Steiner's letter states that he "will meet Rule 14a-8 requirements including the 
continuous ownership of the required stock value until after the date of the respective 
shareholder meeting." However, we have been unable to identify Mr. Steiner as a holder of the 
Company's common stock in our records. lfMr. Steiner is a beneficial owner of the Company's 
common stock, then the Proposal should have been accompanied by documentation confirming 
that he meets the applicable Rule 14a-8 ownership requirements, such as a written statement 
from the "record" holder of such common stock (e.g., a broker or bank) verifying that 
Mr. Steiner met such requirements at the time the Proposal was submitted. In accordance with 
Staff Legal Bulletin No. 14F published by the Securities and Exchange Commission's Division 
of Corporation Finance, if Mr. Steiner's broker or bank is not a DTC participant, then the 
Company must be provided with proof of ownership from the DTC participant through which 
Mr. Steiner's common stock is held. For your and Mr. Steiner'S reference, we have attached 
copies of Rule 14a-8 and Staff Legal Bulletin No. 14F. 

The eligibility requirements of Rule 14a-8(b) establish that a proponent must 
continuously have held at least $2,000 in market value, or 1 %, of the company's securities 
entitled to be voted on the proposal at the meeting for at least one year by the date of the 

The wendy's Company 
One Dave Thomas Boulevard. Dublin, Ohio 43017 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



Mr. John Chevedden 
December 19,2011 
Page 2 

proposal's submission (and must continue to hold those securities through the date of the 
meeting). As indicated above, we are unable to verify from the Company's records or from 
Mr. Steiner'S letter that he has met these requirements. Therefore, please provide us with 
documentation from the "record" holder demonstrating that Mr. Steiner owns and has 
continuously held at least $2,000 of the Company's common stock for at least one year as of 
December 6,2011 

If Mr. Steiner has not met these ownership requirements, or if you or Mr. Steiner do not 
respond within 14 days as described in the next sentence, then in accordance with Rule 
14a-8(f) the Company will be entitled to exclude the Proposal from the Proxy Materials. If 
Mr. Steiner wishes to proceed with the Proposal, then within 14 calendar days of your receipt of 
this letter you or Mr. Steiner must respond in writing or electronically and submit adequate 
evidence, such as a written statement from the "record" holder of Mr. Steiner's Company 
common stock, verifying that he has in fact met these requirements. 

In the event it is demonstrated that Mr. Steiner has met these requirements, the Company 
reserves the right, and may seek, to exclude the Proposal if, in the Company's judgment, the 
exclusion of the Proposal from the Proxy Materials would be in accordance with Securities and 
Exchange Commission proxy rules. 

Please direct a11 further correspondence with respect to this matter to my attention by 
email or at the address shown on page I of this letter. 

Sincerely yours, 

~~. " '/7.
C---'~~ 

Dana Klein 
Senior Vice President-
Corporate and Securities Counsel, and 
Assistant Secretary 

Attachments 

cc: 	 Mr. KeMeth Steiner 
Mr. Nelson Peltz 
Mr. David E. Schwab II 
Mr. John D. Barker 
Mr. Nils H. Okeson 



Mr. Nelson Peltz 
Chairman of the Board 
Wendy's Company (The) 
1 Dave Thomas Blvd 
Dublin OH 43017 
Phone: 614764 3100 

Dear Mr. Peltz, 

  
    

    

In support of the long-tenn performance of our COmpaD)' I submit my attached Rule 14a-8 
proposal. This proposal ill for the next annual shareholder meeting. I wiU meet Rule 14&-8 
requirements including the contInuous ownership of the required stock value until after the date 
of the respective shareholder meeting. The submitted fo111181, with the shareholder-supplied 
emphasis, is intended to be used for definitive proxy publication. This is my proxy for John 
Chevcdden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on 
my behalf regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming 
shareholder meeting before, during and after the forthcoming shareholder meeting. Please direct 

           n . 
            at: 

   
to facilitate prompt and verifiable communications. Please identify this proposal as my proposal 
exclusively. 

Tbisiette:r does not cover proposals that are not rule 14a-8 proposals. nus letter does not grant 
the power to vote. 

Your consideratIon and the consideration of the Board of DiIecton Is appreciated in support of 
the long-term performance of our company. PJease acknowledge receipt of my proposal 
promptly by email to  

Sincerely, 

cc: Nils H. Okeson <nils.okeson@wendyll.com> 
Corpora~ Secretmy 
John Barker <john.barkcr@wendys.com> 

FX ~ '1fI -7"1 'I~ :T:J '11( . 

II-~- ;)PII 
Date 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 



[WEN: Rule 14&-8 Proposal, December 6, 2011J 
3* - Special Sbareowaer Meetings 

Resolved, Shareowners ask our board to 1ake the S1eps necessary unilaterally (to the fuUest extent 
pcrm1tted by law) to amend our bylaws and each appropriate governing document that enables 
one or more shareholders, hoJdiog not Jess than one-tenth' of the voting power ofthc 
Corporation. to call a special meeting. 'Or the lowest percentage of our outstandins common 
stock permitted by state law. 

This includes that such bylaw and/or charter text will not have any exclusionary or prohibitive 
language in regard to calling a special meeting 1ha1 apply only to shareOWDelS but not to 
managemem and/or the board (to the fullest extent permitted by law). 

Adoption ofthis proposal can be accoropHshed by addiIJg a few enabling words to Section 8 of 
our bylaws: 
"SECTION 2. Special Meeting. Special meetiDgs of stockholders of the Corporation may be 
called only at tho direction of tho ChairmaD ofthe Board of Directors (the "Chairmanj, the Vice 
Chainnan oftile Board of Directors (the "Vice Chairman"), the CbiefExecutivc Officer, or by 
resolution adopted by a majority ofthe Board ofDirectol'8." 

Special meetings allow shareowners 10 vote on important matters, such as electing new directors 
that can arise between annual meetinp. Shareowner input on the timing of shareowner meetings 
is especially important when events unfold quickly and issues may becOMO moot by the next 
lUlJ\ual meeting. This proposal does not Impact our board's current power 10 call a special 
meeting. 

This proposal topic won more than 60% support at CVS, Sprint and Safeway. 

The merit oftha SpecI8.l Shareowner Meeting proposal should alsO be considered in the context 
of the opPorttiDity for additioDallmprovemcnt in our company's 2011 reported corporate 
govemance In ord« to more fully realize our compmy's potential: 

The Corporate Library, an indcpendentinvestment research firm rated our company "0" with 
''High Governance Risk,U "High Concern" regarding Board membership and "High Concern" 
regarding executive pay. 

Theto W88 a stock option mega-srant of 831,000 options for executives that simply vest after 
time. Equity pay should have perf~vestiDg features in order to assure full alignment with 
shareholder interests. Market-priced stock optiops can provide financial rewards due to a rising 
market alone, reprdleu of an exeoutiw's perfonnance. Furthennore., Named Executive Officers 
were eligiblo for pafOl'lllaJlCe stock units that were based on short thrce-year periods and were 
partly paid out for sub-median TSR aDd EBITDA performance. 

Six board memben had 15 10 18 years tenure, Jncluding the chairs orsix board committees. Bven 
worse, four directors wen former executivD8, and despite the presence ofour CEO on our board 
along with our Chairman who is our former CEO, our company did not appoint an independent 
Lead Oircc::tor. This called into question our board's ability to act as an effectivo counterbalance 
to management 

Pieaseencourago our board to respond positively to this proposal to initiate improved corporate 
governance and flDanclaJ perfonnan&:e: SpedaJ Sbareowuer Meetinp - Yea OD 3.* 



Notes: 
Kenneth Steiner,         sponson::d this proposal. 

Please note that the title of the proposal is part oftJte proposal. 

-Number to be assigned by the company. 

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 
2004 including (emphasis added): 

Accordingly, going forward, we believe that It would not be appropriate for 
companIes to exclude supporting statement language and/or an entire proposal in 
renance on rule 14&-8(1)(3) In the fonowing circumstances: 

• the company objec18 to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or 
misleadIng, may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders In a manner that is unfavorable to the company, Its 
directors, or Its officers; and/or 
• the company objects to stEltements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not 
identified speclflcaUyas such. 

W.lHl/eve that it Ia .propriate un_ rol. 14a-8 for companies to address 
theae objectlona In the'r statements of opposition. 

Sec also: Suo Microsystems, Inc. (July 21, 2005). 
Stocle. will be held until after the annual meeting and the propo$81 wiU be preaented at the annual 
meeting. Please acknowledge this proposal promptly by email   

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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§ 24Q.14a-8 Shareholder proposals. 

This section addreaSea when a company muat Include a shareholder's proposill in Its proxy statement 
end identify the propoaalln iI& form of proxy when the company holds an amuill or special meeting of 
shateholde~. In summary, In order to have your shareholder proposal included on a company's proxy 
card, and Included along with any supporting alatement In Its proxy statement, you must be eligible and 
follow certain procedures. Under a few specific circumstances, the company Is permitted to exclude your 
proposal. but only lifter submitting Its reasons to the Comm'-sion. we structured this I8ction In II 
questJon.and-enswer format 80 that it is easier to understand. The references to "you' are to II 
shareholder seeking to submit the proposal. 

(a) Question 1: 'Mat is a proposal? A shareholder proposal Is your recommendation or requirement that 
the companyand/or its board of directors take action, which you Intend to present at a meeting of the 
company's shareholders. Your proposal should state a8 clearly as possible the OOU/'H of aetlon that you 
believe the company should follow. If your proposal Is placed on the company's proxy card. !he compeny 
must also provide In the form of proxy means for shareholders to specify by boxes a choloa between 
approval or disapproval. or abltention. Unless otherwise indicated. the word 'proposal" as used in this 
sedIon refers both to your proposal, and to your corresponding atatement In support 01 your proposal (If 
any). 

(b) Question 2:"""0 is eligible to submit a proposa~ and how do I demonstrate to the company that I sm 
eUglble7 (1) In onIer to be eligible to submit a proposal. you mus1 have continuously held at least $2.000 
in m8l1cet value. or 1%. of the companys securities entitled to be voted on tha proposal at the meeUng 
for at least one year by the date you submit the proposal. You mUll continue to hold those sec:uritles 
through the date of the meeting. 

(21 If you are the registered holder of your ..curitle•• which means that your name appeans In the 
company's record. al a shareholder, the company can verify your eligibility on HI own. although you will 
sti ll have to provlda the company with a written statement that you Intend to continue to hold the 
I8CUrltles through the date of the meeting of shareholdere. However. if like many ,hareholdere you are 
not a registered holder. the company likely does not know that you are a shareholder. or how many 
shares you own. In \hi, casa, at the time you submit your proposal. you must prove your eligibility to the 
company in one of two ways; 

(I) The firat way it to aublnlt to the company a written statement from the "record" holder of your 
securities (usually a broker or bank) verifying that. at the time you submitted your propoall~ you 
continuously held tha securities for at leasl one year. You must also include your own written statement 
tMt you Intend to contl/l\Je to hold the eecuritlea through the date of title meetIng of shareholdel1l: or 

(iiI The eecond way to prove ownerahlp applies only if you have filed a Schedule 130 (§240. 13d-1 01). 
Schedule 130 (§240. 13d-1 02). Fonn 3 (§249.103 or thIs chapter). Form 4 (§249.104 of this chapter) 
IIndfor Fonn 5 (5249.105 of thtl chapter), or amendments to thate documants or updated forms. 
reftecting your ownership of fhe ahares as of or before the daft on which the one-year eligIbility period 
begIns. If you haw tiled one of theIe documents with the SEC. you mllY demonstrate your eligibility by 
8ubmlttlng to the company: 

(A) A copy of the schedule and/or loon, and any subsequent ~ments reporting a change In your 
ownership level; 

(BI Your written statement that you oontinuously held the required number of &hares for the one-year 
pariod a. of the date of the ,tatement: and 

(CI Your written .tatement that you Intend to continue ownership 01 the shares through the date of the 
company's annual or apac(al meeting. 

(e) Qufnfion 3: How many propo.als may I submit? Each shareholder may aubmt no more than one 
proposal to a company for a particular shareholders' mee~ng. 

(d) Question 4: How long can my proposal be? The proposal. including any aCCOO1panying supporting 
statement. may not elCC8ed 500 words. 

Page I of 5 
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(e) Q\JfI$fion 5: 'M1at is the deadrme for 8ubmittJng a proposal? (1) If you are submitting your proposal 

for the company's annual meeUng, you can in moat easel find the deadline In last year's proxy 

statement However, If the company did not hold an annual meeting last year. or has changed the date 

of Its meellng for this year more than 30 days from last year's meeting, you can usually find the deadline 

In one oJ the company's quarter1y rapons on Form 10-0 (§249.3088 of this chapter). or In shal"8holder 

reports of Investment companies under §270.3Od-1 of this chapter of the Investment Company Act of 

1940. In order to avoid controversy, shareholders should s\A)mit their proposals by meant, Including 

electronic means, that permit them 10 prove the date of delivery. 


(2) The deadline 18 calculal8d In the following manner It the proposal Is submitted for a regularfy 

scheduled annual meeting. The proposal must be I"8calved at the company's principal executive offices 

not lesa than 120 calendar days before the dale of the company's proxy statement released to 

shareholders In COMeCtfon with the pl"8vious yelr's annual meeting. However, If the company did not 

hold an annual meeting the previous year, or If the date of this year's annual meeling has been changed 

by more Ihan 30 days from the date oftha previous year's meetJng. then the deadline is a reasonable 

time before the company begins to prfnt and send Its proxy materials. 


(3) If you ere submitting your proposal for a meellng of shareholders other than a regularfy scheduled 

annual meeting, the deadline 18 a l"8asonable tine before the company begins to print and send Its proxy 

materials. 


(I) Question 6: Wlat If I fail to follow one of the eligibility or procedural requirements explained In 

answers 10 Questions 1 through 4 of this section? (1) The company may exclude your proposal, bUt only 

after It has notified you of the problem, and you have failed adequately to correct II. Within 14 calendar 

days of receiving yoU' proposal, the company must notify you In writing of any procedul"8l or eligibility 

deficiencies, al well .. oflhe time frame for your response. Your response must be postmarfted, or 

transmitted electronically, no later than 14 days from the date you reoelved the company's noUftcalion. A 

company need not provide you luch notice of a dellciency If the deficiency cannot be I"8medled, such " 

If you fall to submit a proposal by the company's property determined deadline. If the company intends to 

exclUde the proposal, it wllliater haw to make a submlsalon under 5240.148-8 and provide you with a 

copy under Question 10 below, §240.14a-S(J). 


(2) If you fall In YQUr promise 10 hold the required number of aeCUl11les through the date of the meellng of 

shareholders, then the company wi. be permitted to exclude all of your proposals from Ita proxy 

materfels for any meeting held In the following two calendar years. 


(9) Question 7.' Wlo has Ihe burden of persuading the Commission or lis staff that my proposal can be 
 
excluded? Except as otherwise noted, the burden is on the company to demonstrate thet It Is entitled to 
 
exclude a propoeal. 
 

(h) Question 8: Must I appear pel'lOna'y at the shareholders' meeting to preaent the proposal? (1) Either 
you, or your repreaenlallYe who Is qllanfiad under state law to pltlsent the proposal on your behalf, must 
attend the meeting to pl8tl8llt the proposal. VVhether you attend the meeting yourself or send a qualified 
I"8preaentatlve to the meeting In your place, you should make sure that you, or your representative, 
follow the proper stale law prooedures for attending the meeting andlor presentJng your proposal. 

(2) If the company holds lIB shareholder meatJng In whole or In part via electronic media, and the 
company pennlta you Of your representative to present your proposal via such media, then you may 
appear through eIe<:IronIc media I1Ilher than traveling to the meeting to appear In person. 

(3) If you or your quantied repnllelltatlve fail to appear and present the proposal, without good cause, 
the company will be permlttecl to exclude all of your proposals from Its proxy materfals for any meellngs 
held In the fo8ow1ng two calendar years. 

(i) Question II: If I have comp/Ied with the prooedurel requirements, on whet olherbas.s may a company 
rely to exclude my propOeat? (1) ImpIq)8f' under etate law. If the proposal is not a proper subject for 
ac:tiOO by shareholders under the laws of the Jur1sdlctlon of the company's organizallon; 

Note to paI1Igraph 0)(1): Depending on the subject matter. some proposals are not 
considered proper under utate law If they would be binding on the company If approved by 
shareholders. tn our expertence. moat proposall that are cut 81 recommendations or 
requlitl that the board of dlraCtoil take specified action are proper under state law, 
Accordingly, we wiII88Iume that 8 proposel drafled 88 a recommendation or sugge,tion Is 
proper unleeethe company demonstrate, otherwise. 
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(2) VIolation Qllaw: If the proposal would. illmplemented. cause the company to violate any state, 
 
federal. or foreign law to which It Is aubjett 
 

Note to paragraph (i)(2): We will not apply this basis for exclusion to pennit exclusion of 8 
proposal on grounds that It would violate foreign law if compliance with the foreign law would 
result in a violation of any state or federal law, 

(3) Violation 01 proxy rules: If the propoeal or aupportirQ statement 18 contrary to any of the 
 
Commission', proxy rules, Indudl~ §240,141H1. which prohibita mal8rlally falae or misleading 
 
ltatemenllin proxy soliciting malenall; 
 

(4) Personal grievance; $p&ciallnterest: If the proposal relates to the redress of a personal claim or 

grievance against the company or any other peraon, or If it Ie designed to result In a benefit to you, or to 

further apersonallntere8~ which Is not ihared by the other ahareholders at large; 


(5) Relevance: If the proposal relate, to operatlonl which account for leaa than 5 percent of the 

companys total aneta at the end Of its most recent "'cal year, and for less than 5 percent of Ita net 

eamlngs and gl'088 8ales for Ita moat recent I18caI year. and la nol oth8lWlae algnfficantly related to the 

company'a bualnesa; 


(6) Absence of~r/lJutflorfty: If the company would leeI< the power or authority to implement the 
 
proposal; 
 

(7) Management functions: If the proposal deals with a mat1er relating to the company'. ordinary 
 
business operations; 
 

(8) Director elections: If the proposal: 

(I) Would disqualify a nominee who Is I18nd1ng for electlon; 

(ii) Would remove a director from offlce before hi' or hiif' term expired; 

(iii) Question. the competence. businelS judgment, or character of one or more nominees or directora; 

(Iv) Seeks to Include a specific IndMdualln the company's proxy materials for electJon to the board of 
 
dIrecto,..; or 
 

(v) Otherwise could affect the outcome of the upcoming eleCtion of cllrectors, 

(9) ConIfIcts with companyspropossl: If the propelal directly confticta with on. of the company's own 

propou" to be aubmltted to ahareholders at the 88II1e meeting; 


Note to paragraph (1)(9): A company's submission to the Commission under this section 
should specify the points of conflict With the company's propo,al. 

(10) Substantfally Implemented: If the company has alntady lubstantlally Implemented !he proposal; 

Note to paragraph (i)(1 0): A company may exclude a ,hareholder proposal that would provide 
an adv/SOf)' vote or seek future advltory votes to approve the compensation of executives 88 
dlaclosed pursuant to Item 402 of Regu'lation S-K (§229,402 of this chapter) or any SUCC8880r 
to Item 402 (a "aay-on-pay vote·) or that relates to the frequency of aay-on-pay votes, 
provided that In the moat recent shareholder vote required by §240.14a-21 (b) of this chapter 
a single year ( ;,9" one, two, or three years) received approval of a majority of votes CBst on 
the matter and the company ha, adopted a porq on the frequency of say-on·pay vote. that is 
eon,.tent with the choice of the majority of votes cast In the most recent 8hareholder vote 
required by §240.14a-21 (b) of this chapter. 

(11) Dupliclltlon: If the propoaallubatantlally d~11catea another plOpoIal previously submitted to the 
company by another proponent that wlIl be Included In the company'8 proxy materials for the same 
meeting; 
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(12) Resubmlsalon$: If the proposal deals with substantially the aame aubjec1 matter as another 

proposal or proposals that has or have been previously Included In the company's proxy materiala within 

the p!'8Ce(jng 5 calendar years, a company may exdude it from Its proxy material8 for any meeting held 

wHhln 3 calendar yearl of !he l88t time it was Included if the proposal received: 


(I) leu than 3% of the vote If prcpoaed once within the preceding 5 calendar years; 

01) leIS than 6% of the vote 00 ita last sLtlmlsslon to 8hareholders If propelled twice previously within 
the preceding 5 calendar years; or 

(UI) Leu than 10% of the vote on Its last subml$llon to shareholders If proposed three Urnes or more 
previously within the preceding 5 calendar yearl; and 

(13) Speciffc amount 01 dividends: If the proposal relates to specllIc amounts of ca8h or 8tock dividends. 

0) Ques/lOil 10: What Pf'OCIdurvs must the company folloW If It Intends to exclude my proposal? (1) If the 

compeny Intenda to ex~ude a proposal from Its proxy materials," must Ille Ita rea80nswlth the 

Commission 1'10 later than 80 calendar days before it illeS Ita detinitlve proxy statament and fonn of proxy 

with the CommIasJon. The company mu8t sImultaneously provide you with a copy of its submISSIon. The 

Commlilion ,taft may penn" the company to make Its submIssion later than 80 days before the 

company filet Ita definitive proxy statement and fonn of proxy, if the company demonstrates good cause 

for missing the deadline. 


(2) The company m~t file six paper copies of the folloWing: 

(I) The proposal: 

(U) An expIana~on of why the company believes that it may exclude the propo8a~ which should, If 
 
posaible, refer to the most recent applicable authority, 8uch a8 prior Division lettersl88U8d under the 
 
rule; and 
 

(ill) A IUPporUng opinIon of counl8l when such reasool 1111 baaed on matters of state or foreign law. 

(k) QUIISt/Oil 1f: May 1,lbnlt my own statement 10 the Commi8$lon responding to the compeny'a 
 
arguments? 
 

Yes, you may IUbmit a response, but it is not requll1ld. You shOuld try to submit any relponse to us, with 
a copy to !he company, 81 800n al possible after the company make8 ill lubmi881on. This way, the 
Comm~llon italY will have time to consider fully your Bubmllllon before It Issues its response. You 
Ihould IUbmit sIx paper COpieB of your response. 

(I) Qua:stion 12: If the company InetudeB my shareholder proposaJ In ita proxy malarials, what Infonnatlon 
about me must it Include along with the proposal itsetr7 

(1) The company'8 proxy atatemant must Include your nMle and addl'88l, 88 well as the number of the 
company'_ voting aec:urltiel that you hold. However, InBtead of providing that Information, the comp8ny 
may Instead Include a statement ttlat it will provide the Infonnation to shareholders promptly upon
I'8ceMng an oral or written request. 

(2) The company" not 11I8ponaibie for lhe cententa of your proposal or supporting ltatement. 

(m) QlHlrIion 13: What can I do If the company Includes In ita proxy statement l1IalOna why it believes 
shareholderalhould not vote In favor of my proposal, and I dlaagree with lOme of ita statements? 

(1) The company may elect to Incfude In Its proxy statement reasons why it bellevet shareholders 
ahould vote against your propos". The company is allowed to make erguments reftac:tlng ita own point 
of view,Just 88 you may expre.. your own point of view In your proposarl supporting 8tatement 

(2) I-iowewr, If you believe IhIt the company's opposition 10 your proposal conlalnl materially false or 
misleading I18t8mentIIhat may violate our anti-ftaud rule, §240.14e-9, you ehould promptly send to the 
Commluion eta" and the company a letter explaining Ihe reNonl for your view, along with a copy of tha 
company'litatementa oppoaIng your proposal. To the extant possible, your letter should include llpa<:ific 
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f&ctuallnformation demonstrating the Inaccuracy of the company_ claims. Time permlttfng, you may 
wlah to try to worlc 0IJt your differences with the compa ny by yourself before contacting the Commlasion 
staff. 

(3) We requite the company to send you a copy of Its s18tements opposing your proposal before It sends 
ita proxy materlalt, so that you may brtno to our attention any materially false or misleading statements, 
under the following tlmefTames: 

(I) Ifour no-action response requires that you make revisions to your proposaJ or supportfng statement 
8$ a condition to requiring \he company to Include It In Its proxy materia., then the oompany must 
provide you with • copy of ita opposition statements no later than 6 calendar days after the company 
receives a CClPY of your revised proposal; or 

(ii) In all other cases, the company mUlt provide you with a copy of Its opposition statements no later 
than 30 calendar days before Its files definitive copies of Its proxy statement and form of proxy under 
§240.148-6. 

[63 FR 29119. May 28,1998; 83 FR 50622, 50623, Sept 22,1008, as amended at 72 FR4168, Jan. 29, 
2007; 72 FR 70456. Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 56782, 
Sept. 16, 2010) 
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Division of Corporation Finance 
Securities and Exehange Commission 

Shareholder Proposals 

Staff Legal Bulletin No. 14F (CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary: This staff legal bulletin provides Information for companies and 
shareholders regarding Rule 14a·8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent 
 
the views of the Division of Corporation Finance (the "Division"). This 
 
bulletin Is not a rule, regulation or statement of the Securities and 
 
Exchange Commission (the "Commission"). Further, the Commission has 
 
neither approved nor disapproved Its content. 
 

Contacts: For further information, please contact the Division's Office of 
 
Chief Counsel by calling (202) 551·3500 or by submitting a web-based 
 
request form at https:/ltts.sec.gov/cgi·bln/corp_fin_lnterpretlve. 
 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide 
guidance on Important Issues arising under Exchange Act Rule 14a·8. 
Specifically, this bulletin contains information regarding: 

• 	 Brokers and banks that constitute "record" holders under Rule 1421-8 
(b)(2)(1) for purposes or verifying whether a beneficial owner Is 
eligible to submit a proposal under Rule 1421-8; 

• 	 Common errors shareholders can avoid when submitting proof of 
ownership to companies; 

• 	 The submission of revised proposals; 

• 	 Procedures for withdrawing no· action requests regarding proposals 
submitted by multiple proponentSi and 

• 	 The Division's new process for transmitting Rule 14a·8 no·actlon 
responses by email. 

You can find additional guidance regarding Rule 14a·8 in the following 

http://www.sec.gov/interpsllcgal/cfslbI4f.htm 1211612011 
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bulletins that are available on the Commission's website: SLB No. 14, .SL.e 
No. 14A, SL8 No. 148. SLB No. 14C, SLB No. 140 and SLB No. 14E. 

8. The types of broker. and banks that constitute "record" holders 
under Rule 14a-8(b)(2)(I) for purpose. of verifying whether a 
beneficial owner I. eligible to submit II proposal under Rule 14a-8 

1. Eligibility to submit a proposal under Rule 148-8 

To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 In market value, or 1%, of the company's 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securltres through the date of the meeting and must provide the company 
with a written statement of Intent to do 50. 1 

The steps that a shareholder must take to verify his or her eligibility to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders In the U.S.: registered owners and 
beneficial owners.Z Registered owners have a direct rel'atlonshlp with the 
Issuer because their ownership of shares Is listed on the records maintained 
by the Issuer or Its transfer agent. If a shareholder Is a registered owner, 
the company can Independently confirm that the shareholder's holdings 
satiSfy Rule 14a-8{b)'s eligibility requirement. 

The vast majority of Investors In shares issued by U.S. companies, 
however, are beneficial owners, which mearls that they hold their securities 
in book-entry form through a securities Intermediary, such as a broker or a 
bank. BenefiCial owners are sometimes referred to as "street name" 
holders. Rule 14a-8(b)(2)(i) provides that a benerJcial owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement -from the 'record' holder of [the] securities 
(usually a broker or bank), verifying that, at the time the proposal was ft 

submitted, the shareholder held the required amount of securities 
continuously for at least one year. J 

2. The role of the Depository Trust Company 

Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the Depository Trust Company ("DTC"), 
a registered clearing agency acting as a securities depOSitory. Such brokers 
and banks are often referred to as "partlclpantsn In DTC.~ The names of 
these DTC partiCipants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by Its transfer agent. Rather, DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants. A company 
can request from DTC a "securities position listing" as of a specified date, 
which Identifies the DTC partldpants having a position In the company's 
securities and the number of securities held by each DTC participant on that 
date.S 

3. 8rokers and banks that constitute "record" holders under Rule 
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14a-S(b)(2)(1) for purposes of verifying whether a beneficial 
owner II eligible to .ubmlt a propos.1 under Rule 14a-S 

In The Haln CelestIal Group, Inc. (Oct. 1, 2008), we took the pOSition that 
an Introducing broker could be considered a "record" holder for purposes of 
Rule 14a-8(b)(2)(I). An Introducing broker is a broker that engages in sales 
and other activities Involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities.§. Instead, an Introducing broker 
engages another broker, known as a "clearing broker," to hold custody of 
Client funds and securities, to clear and execute customer trades, and to 
handle other functions such as Issuing confirmations of customer trades 
and customer account statements. Clearing brokers generally are DTC 
participants; Introducing brokers generally are not. As Introducing brokers 
generally are not OTC participants, and therefore typically do not appear on 
DTC's securities position listIng, Haln Celestial has required companies to 
accept proof of ownership letters from brokers in cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
partiCipants, the company Is unable to verify the positions against Its own 
or its transfer agent's records or against DTC's securities position listing. 

In light of Questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-87 and In light of the 
Commission's discussion of registered and beneficial owners in the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be conSidered "record" holders under 
Rule 14a-8(b)(2)(1). Because of the transparency ot DTC partiCipants' 
positions In a company's securitIes, we will take the view going forward 
that, tor Rule 14a-8(b)(2)(1) purposes, only DTC participants should be 
viewed as ·record" holders of securities that are deposited at DTC. As a 
result, we will no longer follow Hain CelestIal. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule 14a-8(b)(2)(I) will provide greater certainty to 
beneficial owners and companies. We also note that this approach Is 
conSistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,1i under which brokers and banks that are OTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and lS(d) ofthe Exchange Act. 

Companies have occasionally expressed the view that, because DTC's 
nominee, Cede & Co., appears on the shareholder list as the soie registered 
owner of securities depoSited with DTC by the ·DTC partiCipants, only DTC 
or Cede & Co. should be viewed as the "record" holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(I). We have never 
Interpreted the rule to reqUire a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing In this guidance should be 
construed as changing that view. 

How can a shareholder determine whether hIs or her broker or bank (s a 
Drc participant? 
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Shareholders and companies can confirm whether a particular broker or 
bank Is a DTC participant by checking DTC's participant list, which Is 
currently available on the Internet at 
http://www.dtcc.com/downloads/membershlp/dl rectorles/dtC/alpha. pdf. 

What If a shareholder's broker or bank Is not on DTC's participant fist? 

The shareholder will need to obtain proof of ownership from the DTe 
participant through which the securities are held. The shareholder 
should be able to find out who this OTC participant Is by asking the 
shareholder's broker or bank.9 

If the DTC participant knows the shareholder's broker or bank's 
holdings, but does not know the shareholder's holdings, a shareholder 
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year - one from the shareholder's broker or bank 
confirming the shareholder's ownership, and the other from the OTC 
participant confirming the broker or bank's ownership. 

How wfll the staff process no-action requests that argue for exclusion on 
the basis that the shareholder'S proof of ownership is not from a DTe 
particIpant? 

The staff will grant no-·action relief to a company on the basis that the 
shareholder'S proof of ownership Is not from a DTC participant only If 
the company's notice of defect describes the required proof of 
ownership In a manner that Is consistent with the guidance contained In 
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an 
opportunity to obtain the requisite proof of ownership after receiving the 
notice of defect. 

C. Common errors shareholders can avoid when submitting proof of 
ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-S(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has "continuously held at least $2,000 In market value, or 
1%, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you sybmlt the 
proposal" (emphasis added).l.a We note that many proof of ownerShIp 
letters do not satisfy this requirement because they do not verify the 
shareholder's benefidal ownership for the entire one-year period preceding 
and Including the date the proposal Is submItted. In some cases, the letter 
speaks as of a date before the date the proposal Is submltted( thereby 
leaving a gap between the date of the verIfication and the date the proposal 
Is submitted. In other cases, the letter speaks as of a date after the date 
the proposal was submitted but covers a period of only one year, thus 
failing to verify the shareholder's benefiCial ownership over the required full 

http://www.sec.gov/interpsIJegallcfsJbI4f.htm 1211612011 

http://www.sec.gov/interpsIJegallcfsJbI4f.htm
http://www.dtcc.com/downloads/membershlp/dl


Staff Legal Bulletin No. 14F (Shareholder Proposals) Page 5 of9 

one-year period preceding the date of the proposal's submission. 

Second, many letters fail to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder's benefid81 ownership only as of a specified date but omits any 
reference to continuous ownership for a one-yeer period. 

We recognize that the requirements of Rule 14a-S(b) are highly prescriptive 
and can cause Inconvenience for shareholders when submitting proposals. 
Although our adminIstration of Rule 14a-8(b) Is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

"As of [date the proposal Is submItted], [name of shareholder] 
held, and has held continuously for at least one year, [number 
of securities) shares of [company name] [class of securities). "U 

As discussed above, a shareholder may also need to provide a separate 
written statement from the OTe participant through which the shareholder's 
securities are held If the shareholder's broker or bank is not a OTe 
partiCipant. 

D. The subml..lon of revised proposals 

On occaSion, a shareholder will revise a proposal an:er submitting It to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

1. A shareholder su'bmits a timely proposal. The shareholder then 
submits a revised proposal before the company's deadline for 
receiving proposal•• Must the company accept the revisions? 

Yes. In this sltuatl'on, we believe the revised proposal serves as a 
replacement of the initial proposal. By submitting a revised proposal, the 
shareholder has effectIvely wIthdrawn the Initial proposal. Therefore, the 
shareholder Is not In violation of the one-proposal limitation In Rule 14a-8 
(c).U If the company intends to submit a no-action request, It must do so 
with respect to the revised proposal. 

We recognize that In Question and Answer E.2 of SLB No. 14, we Indicated 
that If a shareholder makes reVisions to a proposal before the company 
submits Its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, In cases where shareholders attempt to make changes to an InItIal 
proposal, the company Is free to Ignore such revisions even If the revised 
proposal Is submItted before the company's deadline for receiving 
shareholder proposals. We are revising our guidance on this issue to make 
clear that a company may not Ignore a revIsed proposal In this sltuatlon.U 

2. A .hareholder submit. a timely proposal. After the deadline for 
receiving proposal., the shareholder submits a revised propa.al. 
Must the company accept the revisions? 

http://www.sec.govrmterpsllegaVcfslb14f.htm 121]612011 

http://www.sec.govrmterpsllegaVcfslb14f.htm
http:propa.al


Staff Legal Bulletin No. 14F (Shareholder Proposals) Page 6 of9 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company is not required to 
accept the revisions. However, if the company does not accept the 
revisions, It must treat the revised proposal as a second proposal and 
submit a notice stating its Intention to exclude the revised proposal, as 
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and Intends to exclude the Initial proposal, It would 
also need to submit Its reasons for excluding the Initial proposal. 

3. If a shareholder submits a revised proposal, as of whIch date 
must the shareholder prove his or her share ownership? 

A shareholder must prove ownership as of the date the original proposal is 
submitted. When the Commission has discussed revisions to proposals,1-4 It 
has not suggested that a revision triggers a requIrement to provide proof of 
ownership a second time. As outlined in Rule 14a-8(b), proving ownership 
Includes providing a written statement that the shareholder intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8(f)(2) provides that If the shareholder "fails In [his or her) 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will' be permitted to exclude all 
of [the same shareholder's] proposals from Its proxy materials for any 
meeting held In the following two calendar years," With these provisions In 
mind, we do not Interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal. 1S 

E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request In SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should Include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders Is withdrawn, SlB No. 
14C states that, If each shareholder has designated a lead Individual to act 
on Its behalf and the company Is able to demonstrate that the individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that leed Individual indicating that the lead Individual 
Is withdrawing the proposal on behalf of all of the proponents. 

Because there Is no relief granted by the staff In cases where a no-action 
request Is wtthdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
If the company provides a letter from the lead filer that Includes a 
representation that the lead flier Is authorized to withdraw the proposel on 
behalf of each proponent Identified In the company's no-action request.1§ 

F. U.e of email to transmit our Rule 148-8 no-action responses to 
companle. and proponent. 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, Including copies of the correspondence we have received In 
connection with such requests, by U.S. mall to companies and proponents . 
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We also post our response and the related correspondence to the 
Commission's websIte shortly after Issuance of our response. 

In order to accelerate delivery of staff responses to companies and 
proponents, and to reduce our copying and postage costs, going forward, 
we Intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to include email contact Information In any correspondence to 
each other and to us. We will use U.S. mall to transmit our no-action 
response to any company or proponent for which we do not have email 
contact Information. 

Given the availability of our response's and the related correspondence on 
the Commission's website and the requirement under Rule 148-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we belJeve It Is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we Intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response. 

1 See Rule 14a-8(b}. 

2 For an explanation of the types of share ownership In the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A. 
The term "beneficial owner" does not have a uniform meaning under the 
federal securities laws. It has a different meaning in this bulletin as 
compared to "benefldal owner" and "beneficial ownership" In Sections 13 
and 16 of the Exchange Act. Our use of the term In this bulletin is not 
Intended to suggest that registered owners are not benefJdal owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], 
at n.2 ("The term 'benefiCial owner' when used In the context of the proxy 
rules, and In light of the purposes of those rules, may be interpreted to 
have a broader meaning than it would for ce~ln other purpose[s] under 
the federal seCUrities laws, such as reporting pursuant to the Williams 
Act."). 

1 If a shareholder has filed a Schedule 130, Schedule 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may Instead prove ownership by submitting a copy of such 
filings and providing the additional Information that Is described In Rule 
14a-8(b)(2)(11). 

! OTe holds the deposited securities in "fungible bulk," meaning that there 
are no specifically identifiable shares directly owned by the OTC 
partiCipants. Rather, each OTC participant holds a pro rata interest or 
pOSition In the aggregate number of shares or it particular issuer held at 
DTC. Correspondingly, each customer of a DTC participant - such as an 
individual Investor - owns a pro rata Interest In the shares in which the OTe 
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participant has a pro rata Interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a. 

5 See Exchange Act Rule 17Ad-8. 

Ii See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] ("Net Capital Rule Release"), at Section II.C. 

Z See KBR Inc. v. Chevedden, Civil Action No. H-ll-0196, 2011 U.S. Dlst. 
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
concluded that a securities Intermediary was not a record holder for 
purposes of Rule 14a-8(b) because It did not appear on a list of the 
company's non-objecting beneficial owners or on any DTC secur1tles 
position listing, nor waS the Intermediary a DTC participant. 

It Techne Corp. (Sept. 20, 1988). 

i In addition, If the shareholder's broker is an Introducing broker, the 
shareholder's account statements should Indude the clearing broker's 
Identity and telephone number. See Net Capital Rule Release, at Section 
II.C.(III). The clearing broker will generally be a DTC participant. 

1iI For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company's receipt date of the proposal, absent the 
use of electroniC or other means of same-day delivery. 

U This format Is acceptable for purposes 0' Rule 14a-8(b), but It Is not 
mandatory or exclusive. 

U As such, it is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 

U This position wiJII apply to all proposals submitted after an Initial proposal 
but before the company's deadline for receiving proposals, regardless of 
whether they are explicitly labeled as "revisions" to an Initial proposal, 
unless the shareholder affirmatively indicates an Intent to submit a second, 
additional proposal for Inclusion 'In the company's proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(1) If It Intends to exclude eIther proposal from its proxy 
materials In reliance on Rule 14a-8(c). In light of this guidance, with 
respect to proposa.ls or revisions received before a company's deadline for 
submISSion, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no·action letters in which we took the view that a 
proposal would violate the Rule 14a-B(c) one-proposal limitation I( such 
proposal Is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action req.uest to exclude an earl'fer proposal submitted by 
the ~me proponent or notified the proponent that the earlier proposal was 
excludable under the rule. 

1.<4 See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994). 
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l!i Because the relevant date for proving ownership under Rule 14a~8(b) is 
the date the proposal Is submitted, a proponent who does not adequately 
prove ownership In connection with a proposal is not permitted to submit 
another proposal for the same meeting on a later date. 

l§ Nothing In this staff position has any effect on the status of any 
shareholder proposal that Is not withdrawn by the proponent or Its 
authorized representative. 
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From:   
Sent: Tuesday, December 20,2011 2:46 PM 
To: Klein, Dana 
Subject: Rule 14a-8 Proposal (WEI\!) tdt 

Attached is the letter requested. Please let me know whether there is any question. 
Sincerely, 
John Chevedden 
cc: Kenneth Steiner 

*** FISMA & OMB Memorandum M-07-16 *** 
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DecGmb$t 20, 2011 
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Re: TO Amerllrade aocounl ending In  

Dear KeMeth SteIner, 

Fax. 

Thank you for allowing me to assist.you today. Pursuant 10 your requea~ this letter Is 10 ()()Oflrm that you 
have. continuously held no less Utan 1,000 shares of: 

Wendy's company (WEN) 
.  

In the TO Amerlltade Clear.lng, Ino., OTC., 0188, aC<lOunt ending In  .lnee November 09.2010. 

If you have any further questions, please contact 80Q.689~900 to 8peak with a TO Amerilrade eDent 
SerVfce8 represerJlalive, or e-mail us at cUenlsetvlGes@tdameritr8de..oom. We are available 24 hours a 
day, seven days a week. . 

Sin<:erely. 

~~ 
Dan Sifftfhg 
Rsaearch Specialist 
TO Antetilrade 

TbIa Inlonnallan II fumlltled as part of Illenerallnlalmallan ...... ct and TO Ameri!ladt ..,.,1 NIl be liable for rnt damagaa IIfI(ng 
out of IIIJ Inaa:ur.cr In tile InformaUon. e.oauee .. 1nIoImatfort mty 4IhrfromJlUTO AmalMrade IIICIIIIIfr .1aIemenl )lUU 
shoUld lfiti only on 1ha 10 AmeflIKe mOtllh1y ,""1II8nt .. Uut officlalftiCOld at)'OlD' TO A/nerII8de BCOUIII. • 

ID AmorIIfada doeanol provide 1nveIImeat. leual or laX adVk:e. Please C41Wiuli you, IrIveeImen~ .1 OJ laX IliMIOr rugIIIdIng Ialc 
~ OIyourlranHolJonl. . 

TO AmetBt8de,IAt;...IIIIMlar FINRAISIPClNfA. TOAinedlnale I, alnldemllt(joln11Yowned byTDI\mIl'ltD .. CampaI11.1nc. 
and TIle T~1an Bank. 0 lOt 1 J'!l AInBIIlIw.d81P CoInpahy, !no. AU ~ ..eMlCf. Used With penn ..... 
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