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December 21, 2012
BY E-MAIL: shareholderproposals@sec.gov
U.S. Securities and Exchange Commission
Office of Chief Counsel
Division of Corporation Finance
100 F Street, N.E.
Washington, D.C. 20549
Re:

Stockholder Proposal to Citigroup Inc. from John C. Harrington

Dear Sir or Madam:
Pursuant to Rule 14a-8(j) of the rules and regulations promulgated under the
Securities Exchange Act of 1934, as amended (the "Act"), attached hereto for filing is a copy of
the stockholder proposal and supporting statement (together, the "Proposal") submitted by John
C. Harrington (the "Proponent") for inclusion in the proxy statement and form of proxy
(together, the "2013 Proxy Materials") to be furnished to stockholders by Citigroup Inc. (the
"Company") in connection with its 2013 annual meeting of stockholders. The Proponent's
address and telephone number are listed below.
Also attached for filing is a copy of a statement of explanation outlining the
reasons the Company believes that it may exclude the Proposal from its 2013 Proxy Materials
pursuant to: Rule 14a-8(i)(7); Rule 14a-8(i)(3); and Rule 14a-8(i)(8).
By copy of this letter and the attached material, the Company is notifying the
Proponent of its intention to exclude the Proposal from its 2013 Proxy Materials.
The Company is filing this letter with the U.S. Securities and Exchange
Commission (the "Commission") not less than 80 days before it intends to file its 2013 Proxy
Materials.
The Company respectfully requests that the Staff of the Division of Corporation
Finance (the "Staff') of the Commission confirm that it will not recommend any enforcement
action to the Commission if the Company excludes the Proposal from its 2013 Proxy Materials.

If you have any comments or questions concerning this matter, please contact me
at (212) 793-7396.

cc:

John C. Harrington
1001 2nd Street, Suite 325
Napa, CA 94559
707-252-6166 (t)
707-257-7923 (f)

ENCLOSURE 1
THE PROPOSAL AND RELATED CORRESPONDENCE (IF ANY)
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November 2, 2012
Corporate Secretary
Citigroup
399 Park A venue
New York, NY 10043

RE: Shareholder Proposal
Dear Corporate Secretary,
As a beneficial owner of Citigroup company stock, I am submitting the enclosed shareholder
resolution for inclusion in the 2013 proxy statement in accordance with Rule 14a-8 of the
General Rules and Regulations of the Securities and Exchange Act of 1934 (the "Act"). I am the
beneficial owner, as defined in Rule 13d-3 of the Act, of at least $2,000 in market value of
Citigroup common stock. I have held these securities for more than one year as of the filing date
and will continue to hold at least the requisite number of shares for a resolution through the
shareholder's meeting. I have enclosed a copy of Proof of Ownership from Charles Schwab &
Company. I or a representative will attend the shareholder's meeting to move the resolution as
required.

Sincerely,
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1001 2ND STREET, SUITE 325

NAPA , CALIFORNIA 94559
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707 - 252-6166

800-788·0154

SAN T A BARBARA, CALIFORNIA 93101

WWW . HARRINGTONINVESTMENTS . COM

FAX 707-257 · 7923

@

Resolved: Shareholders request that the Board of Directors undertake a review and institute any
appropriate policy changes, such as amending the bylaws or other actions needed, to make it
more practical to deny indemnification of directors when appropriate from the standpoint of the
company and public policy. The review should take full account of the relationship between
insurance coverage and indemnification, corporate litigation strategy, retaining appropriate board
discretion and the ability of the company to attract new board members. Such policies and
amendments should be made effective prospectively only, so that they apply to claims, actions,
suits or proceedings for which the underlying activities occur and the claims are asserted
subsequent to both the enactment of the policy changes and the renewal of a director's board
membership.
Supporting Statement:
The current bylaws provide for indemnification of directors "to the fullest extent permissible
under the General Corporation Law of the State of Delaware." As a practical matter, maximizing
such indemnity eliminates personal exposure of directors, potentially even for some improper,
illegal or criminal behaviors that violated their fiduciary duties. The proponent's intention is to
incentivize directors to exercise maximum fiduciary oversight and to avoid inappropriate
indemnification.
"Indemnification of Directors and Officers: A Different Side to the Problem of Corporate
Corruption," published in Wall Street Lawyer, June 1, 2004 and reprinted on the Internet by the
law firm of Andrews Kurth, LLP, notes that "Corporations and insurance carriers are finding out
that their indemnification obligations are not easily avoided ...Despite the arguments favoring
insurers and corporations, the courts have looked to the documents governing their obligations
and generally have found the insurance policies, bylaws, and indemnification agreements to be
too broad, too vague, or too restrictive to relieve the indemnitors."
The article noted that indemnification agreements maximize indemnification even in some
circumstances where an individual may not be considered deserving of such indemnification.
Some of the defects in current indemnity arrangements include failing to include provisions that
provide practical means for denying indemnification in the context where an individual enters a
settlement and does not admit to wrongdoing. Under most bylaws and agreements, a company
has little choice but to provide indemnification in that setting. The SEC has entered some
settlements that prevent settling defendants from seeking indemnification, but the SEC's reach
does not include many instances in which Citigroup directors may receive indemnification. The
SEC has, in some instances, concluded that corporations providing indemnification to directors
and officers may be acting contrary to public policy, and has assessed fines against at least one
company for doing so.
The list of Citigroup's regulatory actions, scandals and controversies over the past decade is too
lengthy to enumerate within the word limitation of this resolution. We urge fellow investors to
support this proposal, to encourage our company to develop practical reforms and refinements to
its indemnification policies, so that our directors have appropriate incentives for effective
oversight, and are not being subsidized by the shareholders in circumstances that defy common
sense.
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c. Harrington

Citigroup Stock ownership (C)

Dear Secretary.
Please accept this letter as confirmation of ownership of lSC shares of

Citigroup (Symbol:C) in the account referenced above. These shares have
been held continuously since initial purch•se on 05/09/2011.
Should additional information be needed, please feel free to contact me
directly at 888·819-7463 between the hours of lO:OOam and 6:30pm EST.

Sin~~
CB.lJilon C. Wray

Senior Relationship specialist
Advisor services
Charles Schwab & Co. Inc.
CC:

John Harrington

SchWllb Advisor Sarvlc•• lnclud.. tho aec11rltles brokerqe setvlces of Cnettes Sehwab & Ca •• lno.
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November 6, 2012

John Harrington
1001 2nd Street, Suite 325
Napa, CA 94559
Dear Mr. Harrington:

Citigroup Inc. acknowledges receipt of your stockholder proposal for submission
to Citigroup stockholders at the Annual Meeting in April 2013.

ENCLOSURE2
STATEMENT OF INTENT TO EXCLUDE STOCKHOLDER PROPOSAL

The Proposal asks the Board of Directors of the Company (the "Board") to
"undertake a review and institute any policy changes, such as amending the bylaws or other
actions needed, to make it more practical to deny indemnification of directors when appropriate
from the standpoint of the company and public policy." 1
The Company believes it may exclude the Proposal from the 2013 Proxy
Materials pursuant to Rule 14a-8(i)(7); Rule 14a-8(i)(3); and Rule 14a-8(i)(8).
THE PROPOSAL RELATES TO THE COMPANY'S ORDINARY BUSINESS.

The Proposal may be excluded from the Company's 2013 Proxy Materials under
Rule 14a-8(i)(7). The Commission has determined that certain tasks are so fundamental to
management's ability to run a company that they cannot be subject to stockholder oversight and
that stockholder proposals should not be included in a company's proxy materials if they micro
manage the company by probing too deeply into complex matters on which the stockholders, as a
group, are not in a position to make informed judgments? These considerations, which provide
the policy judgments underpinning Rule 14a-8(i)(7) are based on legal principles of state law

The Proposal reads:
Resolved: Shareholders request that the Board of Directors undertake a review
and institute any appropriate policy changes, such as amending the bylaws or
other actions needed, to make it more practical to deny indemnification of
directors when appropriate from the standpoint of the company and public
policy. The review should take full account of the relationship between
insurance coverage and indemnification, corporate litigation strategy, retaining
appropriate board discretion and the ability of the company to attract new board
members.
Such policies and amendments should be made effective
prospectively only, so that they apply to claims, actions, suits or proceedings for
which the underlying activities occur and the claims are asserted subsequent to
both the enactment of the policy changes and the renewal of a director's board
membership.
The Proposal and the full supporting statement are attached hereto.

SEC Release No. 34-40018 (May 21, 1998) ("The policy underlying the ordinary business exclusion rests
on two central considerations. The first relates to the subject matter ofthe proposal. Certain tasks are so
fundamental to management's ability to run a company on a day-to-day basis that they could not, as a
practical matter, be subject to direct shareholder oversight. ... The second consideration relates to the
degree to which the proposal seeks to 'micro-manage' the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to make an informed
judgment. This consideration may come into play in a number of circumstances, such as where the
proposal involves intricate detail, or seeks to impose specific time-frames or methods for implementing
complex policies.").

(including the law of Delaware, the Company's state of incorporation) that the board of directors
is empowered with the authority and duty to manage the Company's business and affairs. 3
Delaware law empowers the Board to indemnify its current and former directors
for the expenses and liabilities they incur in proceedings brought against them by reason of their
service to the Company. 8 Del. C. § 145. Delaware law permits director indemnification in
order to "encourage capable men to serve as corporate directors, secure in the knowledge that
expenses incurred by them in upholding their honesty and integrity as directors will be borne by
the corporations they serve." Stifel Financial Corp. v. Cochran, 809 A.2d 555, 561 (Del. 2002).
The Company's Board has determined to adopt and maintain a provision in its By-Laws that
requires the Company to indemnify directors to the fullest extent permitted by law. See
Citigroup Inc., By-Laws Article IV, Section 4. The By-Laws specifically limit indemnification
to only that amount of indemnification permitted by the Delaware General Corporation Law (the
"DGCL"). !d. The DGCL permits indemnification only if a director is successful in defending
the underlying lawsuit brought against him or her or if there has been a determination that the
director acted in good faith, and in a manner he or she reasonably believed to be in or not
opposed to the Company's best interests and, with respect to criminal proceedings, had no
reasonable cause to believe his or her conduct was unlawful. 4 If the indemnification is for a
current director, the "good faith," "best interest" and "not unlawful" conduct determinations
must be made by a neutral decision maker. 5
The scope of the Proposal is not entirely clear. But, it appears that the Proposal
asks the Board to change the Company's indemnification scheme in at least two respects. First,
the Board should delete the By-Law provisions requiring mandatory indemnification for current
and former directors. Second, the Board should adopt some type of prospective policy to
"maximize director oversight," which apparently means that the Board should "incentivize
director oversight" by adopting a policy that says directors will not be entitled to indemnification
in connection with "oversight" claims. The Proponent notes in his supporting statement that the
last point just mentioned is the overall objective of the Proposal-make the directors engage in
some additional amount of "oversight" by threatening their personal assets (through lack of
indemnity coverage) if there are claims of failed oversight. Each of these requested changes
would micromanage the Board's ordinary business decisions.
The first change urged by the Proponent, to delete the mandatory indemnification
coverage for directors, relates to the Company's ordinary business in several respects. First, the
decision whether or not to award mandatory indemnification affects the Board's ability to attract
director candidates and retain directors. Because stockholders often do not present their own
See Hearing Before the Subcommittee on Securities of the Senate Committee on Banking and Currency,
85th Cong., 1st Sess., Part 1 at 118 (Mar. 5, 1957) (Report ofthe Securities and Exchange Commission in
Response to Questions Raised by Senator Herbert H. Lehman in his Letter of July 10, 1956).
4

s

8 Del. C. § 145(a), (b).
Specifically, Section 145(d) requires that the determination be made by (i) a majority of the directors who
are not parties to the proceeding (or a committee of such directors), (ii) independent legal counsel, (iii) the
stockholders or (iv) a court of competent jurisdiction.
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candidates for director nomination, the Board is left with the task of finding suitable candidates
for director election year after year. The vast majority of the Company's directors are
independent, and the fees they receive as directors would not compensate them for the risk to
their personal assets that would result from being exposed to litigation without a right to
indemnification. Even if a director is not adjudged liable in a proceeding, the cost of defending
litigation alone is significant and could drain a director's personal wealth. Given the prevalence
of litigation against public company directors, absent adequate indemnification, qualified
individuals would be disinclined to serve on public company boards if companies do not provide
assurances they will be indemnified for proceedings brought against them. 6
The stockholders are not in the best position to determine what level of
indemnification is necessary to attract and retain director candidates. The decision whether to
provide mandatory indemnification (which is currently required by the Company's By-Laws) or
some lesser level of indemnification requires a judgment on a number of factors, including (i) the
type of director candidates targeted by the board; (ii) what level of risk tolerance that class of
persons is likely to have; and (iii) what indemnification coverage is provided by the Company's
peers. In addition, the Board must make a judgment about what mix of indemnification coverage
and directors' and officers' liability coverage is appropriate given the cost of insurance and (as
noted above) the level of coverage demanded by the "market" for director talent.
By seeking to regulate the Board's ability to grant indemnification to directors,
the Proposal also seeks to micro-manage the Company's overall litigation strategy when it is
involved in a proceeding along with its present and former directors. Offering mandatory
indemnification to directors encourages directors to cooperate with the Company in litigation.
Such cooperation enables a company to better manage its litigation strategy in order to achieve
the best results possible for the stockholders. The Staff has consistently determined that
proposals relating to a company's litigation strategy are excludable because they relate to a
company's ordinary business operations. See, e.g., Merck & Co. (avail. Feb. 3, 2009)
(concurring with the exclusion of a proposal on Rule 14a-8(i)(7) grounds because it related to

6

Studies have shown that the danger that director candidates may be unwilling to serve if they are not
provided with adequate indemnification is a real world problem. For example, in the wake of the D&O
insurance crisis of the 1980s, a survey of 569 large corporations found that 10% of respondents had
experienced a prospective director nominee refusing to serve on the board, citing concerns over personal
liability.
John F. Olson and Josiah 0. Hatch III, DIRECTOR AND OFFICER LIABILITY:
INDEMNIFICATION AND INSURANCE § I: I at 1-2 to 1-3, 1-4 n.ll (20 I 0) (citing survey of 569 large
corporations in which 10% of respondents indicated that, following the D&O insurance crisis of the 1980s,
they experienced a prospective director nominee refusing to serve due to concerns over personal liability;
citing survey of fmancial institutions conducted in the year 2000 that found that nearly a quarter of
participants had encountered director candidates refusing to serve due to concerns over personal liability).
Subsequent studies have found that the difficulties in recruiting qualified directors due to concerns over
personal liability have only increased in recent years. A 2008 study of FORTUNE 1000 companies found
that 55% of respondents reported that they were finding it increasingly difficult to recruit "high-quality
directors." Korn/Ferry Institute 341" Annual Board of Directors Study, at 16, 28 (2008) (noting that this
percentage had increased from 38% of responents in a similar 2001 survey). The same study found that
57% of directors at such organizations had turned down a board position due to concerns over personal
risk. !d. at 27 (survey ofapproxirniately 800 directors at FORTUNE 1000 companies).
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litigation strategy). The absence of indemnification would similarly have an intrusive effect on
the Company's ability to manage potential lawsuits and direct its litigation strategy.
The decision whether to retain the current level of mandatory indemnification for
directors is therefore a complex judgment about which the stockholders, as a group, are not well
positioned to make an informed decision. In spite of the complex nature of this decision, if
implemented, the Proposal would micro-manage this key management decision by prohibiting
the Company from providing mandatory indemnification, even if a future board determines in its
good faith business judgment that providing such indemnification to directors is advisable. The
Staff has, in fact, previously concurred in the exclusion of an analogous portion of a proposal
that asked the company to terminate "[a]ll insurance policies indemnifying officers and the
Corporation against the stockholders" on the ground that this portion of the proposal related to
the company's ordinary business operations. Western Union Corp. (avail. July 22, 1987). 7 The
company had argued that the proposal related to the company's ordinary business operations
because the decision regarding the appropriate level of insurance to attract and retain qualified
officers was managerial in nature. !d. Similar to Western Union, the Proposal relates to the
Company's ordinary business because it seeks to intrude upon the managerial determination of
the appropriate level of indemnification to attract and retain qualified directors and foster
cooperation in litigation strategy.
The Proposal also goes one step beyond the proposal at issue in another no-action
precedent, CAPTEC Net Lease Realty, Inc. (avail. June 15, 2000), where the Staff did not concur
that a proposal relating to indemnification and insurance could be excluded from the company's
proxy materials under Rule 14a-8(i)(7). The proposal at issue in the CAPTEC letter requested
bylaw amendments to limit mandatory indemnification and the circumstances under which
liability insurance could be obtained. The Proposal goes further than the actions requested by the
proponent in CAPTEC-amendments to the corporate bylaws-because, in addition to
requesting such amendments, going forward it would impose a particular indemnification regime
upon the Company in order to incentivize "effective oversight." As explained further below,
requiring the Board to implement the Proponent's preferred approach to managing oversight
intrudes upon the Board's business judgment regarding the appropriate balance between
incentivizing effective oversight and ensuring that directors are not so immobilized by fear of
personal liability for actions taken in good faith that they are unable to take business risks that
the directors have determined, in their independent judgment, are in the best interests of the
Company and its stockholders. 8
7

The Company notes that another portion, paragraph 3, of the Western Union proposal stated that "[f]uture
indemnification be limited only to the cost of legal defense against any action brought against the
corporation or Board members and key employees. No legal fees or insurance is to be obtained to
indemnify third parties against stockholder actions." The Staff concurred that this paragraph 3 could be
excluded under the predecessors to Rules 14a-8(i)(2), 14a-8(i)(6) and 14a-8(i)(9). Because the Staff
concurred in the exclusion of paragraph 3 on substantive bases other than ordinary business concerns, the
Company does not believe that this precedent is informative with respect to whether the subject matter of
paragraph 3 related to the company's ordinary business.
The company in CAPTEC did not raise this ordinary business concern and, indeed, the Proposal has
brought the concern to the fore by focusing on director oversight. The Company has also pointed to
another additional reason, not raised in CAPTEC, as to why the Proposal relates to the Company's ordinary
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The second change urged by the Proposal, to develop an indemnification regime
so that the Company directors have "appropriate incentives for effective oversight" also renders
the Proposal excludable from the 2013 Proxy Materials because it relates to the Company's
management of risk oversight. 9 There are many options that the Board could consider as
potential steps that might enhance its overall compliance systems to manage both business risks
and the risks of legal or regulatory liability for Company operations. Its general oversight
responsibilities include complex decisions regarding how much should be spent on compliance
issues and what business policies might be developed to minimize business risk. The Proposal is
a heavy-handed attempt at risk management: punish the directors for those occasions where, in
hindsight, directors might be second-guessed for an "oversight" failure.
It is within the province of management and the directors to determine how
indemnification rights should fit into an overall scheme that encourages Company personnel
(including the directors) to perform their responsibilities. Providing adequate indemnification is
critical to maintaining the morale of Company personnel and ensuring that directors are not so
preoccupied with being personally bankrupted by litigation expenses that they are immobilized
and unable to take business risks that the directors have determined, in their independent
judgment, are in the best interests of the Company and its stockholders. Indeed, both courts and
commentators have recognized that corporate law encourages a balanced approach that provides
directors with sufficient protections against litigation expenses and personal liability so that
business, namely, the Proposal seeks to micro-manage the Company's overall litigation strategy when it is
involved in a proceeding along with its present and former directors and, as explained below.
Furthermore, in CAPTEC the company stated that the Commission (and by implication the Staff) had not
considered whether the decision of whether to purchase D&O insurance was a matter of ordinary business.
As explained above, prior to the CAPTEC letter, the Staff had agreed that such decisions are a matter of
ordinary business that properly lie within the Board's discretion. Given that the Staff in CAPTEC was not
presented with an opportunity to consider relevant precedent, the Company respectively submits that the
Staff should not view the CAPTEC letter as binding authority when considering this matter.
9

The Company notes that, although the Staff has modified its approach when evaluating whether a company
can exclude a proposal relating to risk assessment under Rule 14a-8(i)(7), Staff Legal Bulletin No. 14E
makes clear that in evaluating such proposals "rather than focusing on whether a proposal and supporting
statement relate to the company engaging in an evaluation of risk, [the Staff] will instead focus on the
subject matter to which the risk pertains or that gives rise to the risk." Staff Legal Bulletin No. 14E (Oct.
27, 2009). The Staff has continued to concur in the exclusion of proposals relating to risk assessment
where the proposal's underlying subject matter concerns matters of ordinary business. Sempra Energy
(avail. Jan. 12,2012, reconsideration denied Jan. 23, 2012) (concurring with the exclusion pursuant to Rule
14a-8(i)(7) of a proposal requesting that the board independently review the company's management of
political, legal and financial risks posed by the company's operations in "any country that may pose an
elevated risk of corrupt practices"; the Staff stated that "although the proposal requests the board to conduct
an independent oversight review of Sempra's management of particular risks, the underlying subject matter
of these risks appears to involve ordinary business matters"); Kraft Foods, Inc. (avail. Feb. 23, 2012)
(concurring with the exclusion of a proposal requesting a report regarding the company's assessment of
water risk in its agricultural supply chain because it related to the company's ordinary business). In the
instant situation, the subject matter of the Proposal is a "risk concern" that is as closely related to ordinary
business matters as is imaginable: it pertains to the Board's day-to-day oversight of the business and affairs
of the Company, and nothing more.
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directors, as long as they are actin§ loyally and in good faith, are willing to take business risks to
further the company's interests. 1 The Proposal intrudes on what should be a Board- and
management-driven discussion of how to strike the appropriate balance between oversight and
encouraging profitable business decisions that necessarily involve elements of business risk.
THE PROPOSAL IS VAGUE AND MISLEADING.

The Proposal is misleading. The Proposal may be excluded pursuant to Rule
14a-8(i)(3) because the Proposal is vague and misleading.ll Specifically, the Proponent's
supporting statement suggests that the Company's current By-laws indemnify directors against
all personal liability "even for some improper, illegal or criminal behaviors that violated their
fiduciary duties." However, Delaware law only permits, and, accordingly, the Company only
provides, indemnification of a director that has acted "in good faith and in a manner the person
reasonably believed to be in or not opposed to the best interests of the corporation, and, with
respect to any criminal action or proceeding, had no reasonable cause to believe the person's
conduct was unlawful." 8 Del. C. § 145(a). 12
Contrary to the plain language of the Delaware statute, a stockholder reading the
supporting statement would be left with the alarming misimpression that the Company currently
provides directors with expansive indemnification covering even "illegal" and "criminal" acts
10

See Stifel Financial Corp. v. Cochran, 809 A.2d 555, 561 (Del. 2002) (explaining that the purpose of the
Delaware indemnification statute is "to encourage capable men to serve as corporate directors, secure in the
knowledge that expenses incurred by them in upholding their honesty and integrity as directors will be
borne by the corporation they serve" (internal quotation marks omitted)); E. Norman Veasey, Jesse A
Finkelstein & C. Stephen Bigler, Delaware Supports Directors with a Three-Legged Stool of Limited
Liability, Indemnification and Insurance, 42 Bus. LAW. 399, 401-04 (1987) (explaining the corporate law
seeks to encourage directors to take reasoned business risks by reducing the situations in which directors'
personal wealth is "on the line" through authorizing Section 102(b )(7) exculpatory provisions,
indemnification and insurance).

II

Rule 14a-8(i)(3) permits the exclusion of a proposal if it violates any of the Commission's rules, including
Rule 14a-9, which prohibits statements in proxies or certain other communications that, in light of the
circumstances, are "false and misleading with respect to any material fact." See 17 C.F .R. § 240 .14a8(i)(3) (permitting exclusion of a proposal if it is "contrary to any of the Commission's proxy rules,
including § 240.14a-9, which prohibits materially false or misleading statements in proxy soliciting
materials"); 17 C.F.R. § 240.14a-9 ("No solicitation subject to this regulation shall be made by means of
any proxy statement, form of proxy, notice of meeting or other communication, written or oral, containing
any statement which, at the time and in the light of the circumstances under which it is made, is false or
misleading with respect to any material fact, or which omits to state any material fact necessary in order to
make the statements therein not false or misleading or necessary to correct any statement in any earlier
communication with respect to the solicitation of a proxy for the same meeting or subject matter which has
become false or misleading.").

12

The Company recognizes that 8 Del. C. § 145(c) requires corporations to indemnify directors when they are
"successful on the merits or otherwise" regardless of any showing of "good faith." See Hermelin v. K-V
Pharm. Co., 2012 WL 395826, at *9 (Del. Ch. Feb. 7, 2011). Section 145(c), however, relates to
mandatory indemnification, i.e., those situations in which a corporation must indemnify a director. The
Company reads the Proposal as an attempt to restrict the permissive indemnification that the Company
provides in addition to the mandatory indemnification required by the statute. Permissive indemnification
is governed by 8 Del. C. § 145(a), (b), which impose the "good faith" standard discussed herein.

2-6

that involve breaches of the directors' fiduciary duties. But, as noted above, Delaware law only
allows a company to indemnify a director for "good faith" conduct that the director "reasonably
believed to be in or not opposed to the best interests of the corporation." !d. The exclusion of
misleading proposals is particularly appropriate where, as here, the false impression created by
the supporting statement does not relate to a peripheral aspect of the proposal, but instead
misleads the stockholders about the core issue or circumstance addressed by the proposal, in the
instant case, the current indemnification available to the directors. See Comshare Inc. (Aug. 23,
2000) (permitting exclusion, pursuant to Rule 14a-8(i)(3), of a proposal requesting amendments
to a company's rights plan where the company argued that the proposal was excludable as vague
and misleading because, among other reasons, the supporting statement mischaracterized the
operation of the company's current rights plan). Like the supporting statement in Comshare, the
Proponent's inaccurate supporting statement is a bare attempt to use a materially inaccurate
statement to incite the Company's stockholders into supporting the Proposal.
The Proposal is also misleading because, presumably as support for the
proposition that the Company should alter its current policies regarding director indemnification,
the Pro~osal cites an article focusing almost exclusively on indemnification of corporate
officers. 3
In this article, the authors note that companies typically provide certain
indemnification rights to directors. However, apart from these passing references, the article
focuses exclusively on what were (eight years ago) current developments regarding
indemnification of officers in situations that typically arise with respect to officers (e.g., liability
for overstating financials, stealing company funds, etc.). Reading the supporting statement on its
face, the stockholders would likely be misled into believing that the article is relevant to the
actual topic of the Proposal, viz., indemnification of directors, and that the article somehow
supports the Proponent's argument that the Company's policies regarding director
indemnification should be revised.

The Proposal is vague. Beyond the Proposal's mischaracterization of the
Company's current indemnification policies, the Proposal is vague and indefinite because neither
the Company nor its stockholders can determine the full scope of the actions the Proponent
desires the Company to take. Does the Proponent want the Company to make no covenants or
representations to directors on when they might be entitled to indemnification, which would
mean indemnification is made purely on a case-by-case basis? Or, does the Proponent ask for a
new set of policies that apply prospectively, where directors possess mandatory rights to
indemnification for certain categories of conduct but not others?
The only guidance that the Proposal provides as to when indemnification should
be "denied" is provided by the Proponent's supporting statement, where he mentions that the
purpose of the Proposal is to "incentivize directors to exercise maximum fiduciary duty" and to
provide directors "appropriate incentives for effective oversight." The reference to "exercise
maximum fiduciary duties" is meaningless. The directors owe fiduciary duties of care and
loyalty to the stockholders under Delaware law. Those duties cannot be expanded or
13

Alexander M. Szeto & J. David Washburn, Indemnification of Directors and Officers: A Different Side to
the Problem of Corporate Corruption, WALL STREET LAWYER (June 1, 2004), available at
http://www.andrewskurth.com/pressroom-publications-96.pdf.
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eliminated. 14 Accordingly, the reference to "maximizing" duties is confusing. Also, what does
the Proponent mean by providing incentive for "effective oversight"? Does encouraging
effective oversight mean the directors should receive no indemnification in a suit alleging that
they made a bad business decision (e.g., a stockholder suit challenging a transaction or series of
transactions where the Company lost money)? Or, does "oversight" have a narrower meaning,
where indemnification should be denied only where some illegality or wrongdoing occurred by
employees or other subordinates? Should the directors be denied indemnity only if the
employees deliberately tried to hide their wrongdoing? Should the directors be denied indemnity
only if the directors failed to implement an oversight process to detect wrongdoing? Should the
directors be denied indemnity only if the directors fail to implement an oversight process after
becoming aware of some evidence of misconduct?
The Staff has explained that a company may exclude a proposal if it is so vague or
indefinite that "neither the stockholders voting on the proposal, nor the company in
implementing the proposal (if adopted), would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires." Staff Legal Bulletin No. 14B
(Sept. 15, 2004). Furthermore, the Staff has permitted the exclusion of proposals when key
terms in the proposal, are not sufficiently defined. See Bank of America Corp. (avail. Feb. 22,
201 0) (concurring in exclusion of proposal that called for establishment of a committee to review
issues of "US economic security" because it was "vague and indefinite").
Accordingly, the Company may exclude the Proposal and supporting statement
from its 2013 Proxy Materials because the supporting statement is vague and misleading.
THE PROPOSAL MAY BE OMITTED PURSUANT TO RULE 14a-8(i)(8) BECAUSE IT
QUESTIONS THE COMPETENCE, BUSINESS JUDGMENT AND CHARACTER OF
THE DIRECTORS.

Rule 14a-8(i)(8) permits a company to exclude a proposal if, among other
reasons, the proposal "[ q]uestions the competence, business judgment, or character of one or
more nominees or directors." 15 The fundamental policy underlying Rule 14a-8(i)(8) "is to make
14

Sutherland v. Sutherland, 2009 WL 857468, at *4 (Del. Ch. Mar. 23 2009) (fmding that if the defendants'
contention were true, namely that a certificate of incorporation provision acted to sterilize director interest
when approving self-dealing transactions, such a provision "would effectively eviscerate the duty of loyalty
for corporate directors as it is generally understood under Delaware law. While such a provision is
permissible under the Delaware Limited Liability Company Act and the Delaware Revised Uniform
Limited Partnership Act, where freedom of contract is the guiding and overriding principle, it is expressly
forbidden by the DGCL."); see also Siegman v. Tri-Star Pictures, Inc., 1989 WL 48746, at *8 (Del. Ch.
May 5, 1989, revised May 30, 1989), rev'd in part on other grounds, In re Tri-Star Pictures, 684 A.2d 319
(Del. 1993).

IS

See also SEC Release No. 34-56914 (Dec. 6, 2007) ("[A] proposal relates to 'an election for membership
on the company's board of directors or analogous governing body' and, as such, is subject to exclusion
under Rule 14a-8(i)(8) if it could have the effect of ... questioning the competence or business judgment of
one or more directors ... .");SEC Release 34-62764 (Aug. 25, 2010) (stating that a company would be
permitted to exclude a proposal pursuant to Rule 14a-8(i)(8) if it "[q]uestions the competence, business
judgment, or character of one or more nominees or directors").
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clear, with respect to corporate elections, that Rule 14a-8 is not the proper means for conducting
campaigns ... since other proxy rules, including Rule 14a-11 [the predecessor of Rule 14a-12],
are applicable thereto." SEC Release No. 34-12598 (July 7, 1976).
When presented with facially neutral proposals, the Staff has consistently read a
proposal and its supporting statement together in order to evaluate the intent of the proponent.
See Rite Aid Corporation (avail. Apr. 1, 2011) (concurring that a facially neutral proposal could
be excluded under Rule 14a-8(i)(8) where the supporting statement criticized the business
judgment and competence of certain directors); Exxon Mobil Corporation (Mar. 20, 2002)
(concurring that a proposal was excludable under Rule 14a-8(i)(8) where the proposal, together
with the supporting statement, questioned the judgment of the chairman of the board, who
planned to stand for re-election); Black & Decker Corp. (avail. Jan. 21, 1997) (concurring that a
proposal to separate the position of chairman and CEO could be excluded in reliance on Rule
14a-8(i)(8) where the supporting statement questioned the business judgment, competence and
service of the CEO standing for re-election).
Like these facially neutral proposals, when read together with its supporting
statement, it is clear that the true intent of the Proposal is to question the competence and
business judgment of the directors. Specifically, the Proposal's supporting statement refers to
"scandals" and "controversies" at the Company. The Proponent fails to identify any such
"scandal" or "controversy," but assures his fellow stockholders that they are "too lengthy to
enumerate." Thus, rather than focus on the subject matter of his proposal and advancing an
argument in support of that proposal, the Proponent has opted to impugn the competence and
business judgment of the directors and to tarnish their reputations through vague generalities.
Accordingly, because the Proposal questions the competence, business judgment
and character of the directors, it may be excluded pursuant to Rule 14a-8(i)(8).
CONCLUSION

For the foregoing reasons, the Company believes the Proposal may be excluded
pursuant to Rules 14a-8(i)(7), Rule 14a-8(i)(3) and Rule 14a-8(i)(8) and respectfully requests
that the Staff confirm that it will not recommend any enforcement action to the Commission if
the Company excludes the Proposal from its 2013 Proxy Materials.
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