UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561
DIVISION OF
CORPORATION FINANCE

September 17,2012

Alan L. Dye
Hogan Lovells US LLP
alan.dye@hoganlovells.com
Re:

Walgreen Co.

Dear Mr. Dye:
This is in regard to your letter dated September 5, 2012 concerning the
shareholder proposal submitted by James McRitchie for inclusion in Walgreen's proxy
materials for its upcoming annual meeting of security holders. Your letter indicates that
the proponent has withdrawn the proposal, and that Walgreen therefore withdraws its
August 30,2012 request for a no-action letter from the Division. Because the matter is
now moot, we will have no further comment.
Copies of all of the correspondence related to this matter will be made available
on our website at http://www.sec.gov/divisions/cm:pfin/cf-noaction/14a-8.shtml. For
your reference, a brief discussion of the Division's informal procedures regarding
shareholder proposals is also available at the same website address.
Sincerely,
TedYu
Senior Special Counsel

cc:

John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

Hogan Lovells US LLP
Columbia Square
555 Thirteenth Street, NW
Washington, DC 20004
T +I 202 637 5600
F +I 202 637 5910

www.hoganlovells.com

September 5, 2012

BY ELECTRONIC MAIL
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
shareholderproposals@sec. gov
Re:

Walgreen Co. (Commission File No. 001-00604)- Shareholder Proposal
Submitted by James McRitchie

Ladies and Gentlemen:
We previously submitted to the staff a letter, dated August 30, 2012, requesting the
staffs concurrence that the shareholder proposal referenced above, relating to an executive
equity retention policy, may be excluded from the Company's proxy materials for its January
2013 annual meeting of shareholders.
On September 4, 2012, John Chevedden (the proponent's representative) informed the
Company and the staff of the proponent's withdrawal of the proposal. (Attached as Exhibit A is
a copy of the correspondence from the proponent's representative confirming that the proposal
has been withdrawn.) Accordingly, the Company also hereby withdraws its request for a no
action letter from the staff relating to the proposal.
A copy of this letter also is being provided simultaneously to the proponent and his
representative.
If you have any questions or require additional information, please do not hesitate to
contact me at (202) 637-5737.

cc:

John Chevedden
James McRitchie
Mark L. Dosier (Walgreen Co.)

Enclosure
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JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

September 4, 2012
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 1 Rule 14a-8 Proposal
Walgreen Co. (WAG)
Executives To Retain Significant Stock
James McRitchie

Ladies and Gentlemen:
This responds to the August 30, 2012 company request regarding this rule 14aM8 proposal.
This proposal is now withdrawn. The company did not ask the proponent whether he would
withdraw the proposal.

Sincerely,

~--·<

~-

--

cc:
James McRitchie

Thomas J. Sabatino <Thomas.Sabatino@walgreens.com>

Hogan Lovells US LLP
Columbia Square
555 Thirteenth Street, NW
Washington, DC 20004
T +1 202 637 5600
F +1202 637 5910
www.hoganlovells.com

Rule 14a-8(b)
Rule 14a-8(f)(l)
Rule 14a-8(i)(3)
August 30, 2012

BY ELECTRONIC MAIL
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
shareholderproposals@sec.gov
Re:

Walgreen Co. (Commission File No. 001-00604)- Shareholder Proposal
Submitted by James McRitchie

Ladies and Gentlemen:

i<'

On behalf of Walgreen Co. ("Walgreens" or the "Company"), we are submitting this
letter pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934 to notify the
Securities and Exchange Commission (the "Commission") of the Company's intention to
exclude from its proxy materials for its January 2013 annual meeting of shareholders (the "2013
proxy materials") a shareholder proposal and statement in support thereof (the "Proposal")
submitted by Mr. James McRitchie (the "Proponent"). We also request confrrmation that the
staff of the Division of Corporation Finance will not recommend to the Commission that
enforcement action be taken if the Company omits the Proposal from its 2013 proxy materials
for the reasons discussed below.
In his cover correspondence accompanying the Proposal, the Proponent designates John
Chevedden as his proxy and representative for purposes of the Proposal and instructs the
Company to direct all communications regarding the Proposal to the Proponent's representative.
A copy of the Proposal and related correspondence with the Proponent is attached hereto
as Exhibit A ..
In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB No. 14D"), this
letter and its exhibits are being delivered by e-mail to shareholderproposals@sec.gov. Pursuant
to Rule 14a-8(j), a copy of this letter and its exhibits also is being sent to Mr. Chevedden. Rule
\\DC - 700584/000300 - 3482872 v5

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
August 30, 2012
Page2
14a-8(k) and SLB No. 14D provide that a shareholder proponent is required to send to the
company a copy of any correspondence which the proponent elects to submit to the Commission
or the staff. Accordingly, we hereby inform the Proponent that if the Proponent elects to submit
additional correspondence to the Commission or the staff relating to the Proposal, the Proponent
should concurrently furnish a copy of that correspondence to the undersigned.
The Company curre1_1tly intends to file its definitive 2013 proxy materials with the
Commission on or about November 19,2012.
THE PROPOSAL
The Proposal requests that Walgreens' shareholders approve the following resolution:
"RESOLVED, Shareholders urge that our executive pay committee adopt a policy requiring that
senior executive officers retain a significant percentage of stock acquired through equity pay
programs until reaching normal retirement age and to 'report to shareholders regarding this policy
before our next annual shareholder meeting.

I

I'

Shareholders recommend that a percentage of at least 33% of net after-tax stock be required.
This policy shall apply to future grants and awards of equity pay and should address the
permissibility of transactions such as hedging transactions which are not sales but reduce the risk
of loss to executives. This proposal asks for a retention policy starting as soon as possible."
BASIS FOR EXCLUSION
We believe that the Proposal may be excluded from the Company's 2013 proxy materials
under Rules 14a-8(b) and 14a-8(f)(l) because the Proponent failed to demonstrate eligibility to
submit a proposal. We also believe that the Proposal may be excluded under Rule 14a-8(i)(3)
because it is impermissibly vague and indefinite and therefore violates Rule 14a-9.
Rules 14a-8(b) and 14a-8(f)(l)- The Proponent Failed to
Demonstrate Eligibility to Submit a Proposal
Rule 14a-8(f)(l) provides that a shareholder proposal may be excluded from a company's
proxy materials if the proponent fails to meet the eligibility and procedural requirements of Rule
14a-8(a) through (d) after the company provides timely notice of the deficiency and the
shareholder fails to correct the deficiency. Rule 14a-8(b)(l) provides, in part, that "[i]n order to
be eligible to submit a proposal, [a shareholder] must have continuously held at least $2,000 in
market value, or 1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date [the shareholder] submit[s] the proposal."
Under Rule 14a-8(b), and as explained in Staff Legal Bulletin No. 14 (Jul. 13, 2001)
("SLB No. 14"), when a proponent is not the registered holder, the proponent "is responsible for
proving his or her eligibility to submit a proposal to the company," which the proponent may do
in either of two ways set forth in Rule 14a-8(b)(2). First, the proponent may submit a written
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statement from the record holder verifying that the proponent has owned the required number or
value of company securities for the required time period. Alternatively, if the proponent has
filed a Schedule 13D or Schedule 13G or a Form 3, Form 4 or Form 5 reflecting ownership of
the required number or value of securities for the required time period, the proponent may submit
a copy of the filed schedule or report along with a written statement that he or she owned the
required number or value of securities continuously for the required time period. In either case,
the proponent must also provide to the company "a written statement that [the proponent]
intend[s] to continue to hold the securities through the date of the meeting of shareholders." If
the proponent fails to provide proof of ownership in accordance with Rule 14a-8(b), the
company may omit the proposal.
The Company received the Proposal on July 20, 2012. The Proponent's submission did
not include any documentary evidence ofhis ownership of Company shares. In the Proponent's
cover letter accompanying the Proposal, the Proponent instructed that all future communications
regarding the Proposal be directed to the Proponent's representative (John Chevedden) via e
mail.
The Company reviewed its stock records and confirmed that the Proponent is not a record
owner of Company shares. Accordingly, within the required 14-day period under Rule 14a8(f)(l), the Company notified the Proponent and the Proponent's representative (the "Deficiency
Notice") of the eligibility requirements of Rule 14a-8(b). The Company transmitted the
Deficiency Notice to the Proponent's representative on July 27, 2012 by e-mail to the address
provided by the Proponent, and also via Federal Express for delivery to the Proponent on July
30, 2012. In addition to e-mail delivery on July 27, 2012, the Company also delivered a
redundant copy of the Deficiency Notice to the Proponent's representative via messenger on
August 3, 2012.
The Deficiency Notice provided detailed information regarding Rule 14a-8's "record"
holder requirements, as clarified by Staff Legal Bulletin No. 14F (Oct. 18, 2011) ("SLB No.
14F"), and attached a copy ofRule 14a-8 and SLB No. 14F. Specifically, the Deficiency Notice:
•

stated that, according to the Company's stock records, the Proponent was not a record
owner of shares of the Company's stock and that sufficient proof of ownership had not
been received by the Company;

•

described the type of statements and documentation necessary to demonstrate beneficial
ownership under Rule 14a-8(b); and

•

explained that any response had to be received by the Company no later than 14 calendar
days from the date the Proponent's representative received the Deficiency Notice.
A copy of the Deficiency Notice is attached hereto as part of Exhibit A.

As of the date of this letter, more than 14 calendar days have elapsed since delivery of the
Deficiency Notice to the Proponent's representative and the Proponent. The Company has
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received no further information from the Proponent or his representative. Accordingly, the
Proponent has not provided the Company with any written support to demonstrate that, at the
time of his delivery ofthe Submission to the Company, he had continuously held for at least one
year at least $2,000 in market value, or 1%, of the Company's securities entitled to be voted at
the Company's 2013 annual meeting of shareholders.
It is clear from both Rule 14a-8(f) and numerous staff no-action letters that a shareholder
proposal is excludable where the proponent fails to provide satisfactory evidence of eligibility
within 14 days of receiving a deficiency notice that complies with the requirements of the rule.
The proposal is excludable whether the proponent provides evidence of eligibility after the 14day deadline (see, e.g., The Cheesecake Factory Inc. (Mar. 27, 2012); Pitney Bowes Inc. (Jan.
13, 2012); Yahoo! Inc. (Mar. 24, 2011); Cisco Systems, Inc. (Jul. 11, 2011); lD. Systems, Inc.
(Mar. 30, 2011); Amazon. com, Inc. (Mar. 29, 2011); Alcoa Inc. (Feb. 18, 2009)) or, as here, fails
to deliver any evidence of eligibility at all (see, e.g., Amazon.com, Inc. (Mar. 29, 2011)).

Rule 14a-8(i)(3) -The Proposal is Materially False and Misleading
in Violation of Rule 14a-9
Rule 14a-8(i)(3) permits exclusion of a shareholder proposal and supporting statement if
either is contrary to the Commission's proxy rules. One of the Commission's proxy rules, Rule
14a-9, prohibits the making of false or misleading statements in proxy materials. The staff has
indicated that a proposal is misleading, and therefore excludible under Rule 14a-8(i)(3), if ''the
resolution contained in the proposal is so inherently vague or indefinite that neither the
stockholders voting on the proposal, nor the company in implementing the proposal (if adopted),
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal requires." See Staff Legal Bulletin No. 14B (Sep. 15, 2004).
A. The Proposal Fails to Define Certain Key Terms

The staff has consistently deemed proposals relating to executive compensation to be
excludable under Rule 14a-8(i)(3) where certain core aspects of the proposal are ambiguous,
resulting in the proposal being so vague or indefinite as to render it inherently misleading. The
staff has, for example, allowed exclusion of a proposal that fails to define key terms or otherwise
make clear how the proposal would be implemented. See The Boeing Company (Mar. 2, 2011)
(permitting exclusion of a proposal requesting, in part, that senior executives relinquish
"executive pay rights" where the staff found that the proposal did not sufficiently define the
meaning of that phrase, rendering the proposal vague and indefinite); General Electric Co. (Jan.
21, 2011) (permitting exclusion of a proposal requesting the compensation committee to make
certain changes to executive compensation including changing performance measurement
periods and criteria for incentive-based compensation); Verizon Communications Inc. (Feb. 21,
2008) (permitting exclusion of a proposal requesting that the board of directors adopt a new
executive compensation policy, where the staff found that the proposal failed to define critical
terms); and General Electric Co. (Jan. 23, 2003) (permitting exclusion of a proposal seeking an
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individual cap on salaries and benefits of one million dollars for failing to define the critical term
"benefits" or otherwise provide guidance on how benefits should be measured).
The staff has also regularly allowed exclusion under Rule 14a-8(i)(3) where the meaning
and application of key terms or standards used or referred to in the proposal "may be subject to
differing interpretations." See, e.g., Allstate Corp. (Jan. 18, 2011) (allowing exclusion of a
proposal where the term "executive pay rights" was not sufficiently explained); Energy East
Corporation (Feb. 12, 2007) (allowing exclusion of a proposal relating to executive
compensation where key·terms such as "benefits" and "peer group" were not defined); Wendy's
International Inc. (Feb. 24, 2006) (allowing exclusion of a proposal where the term "accelerating
development" was unclear); Peoples Energy Corporation (Nov. 23, 2004) (permitting exclusion
of a proposal where the term "reckless neglect" was unclear); Exxon Corporation (Jan. 29, 1992)
(permitting exclusion of a proposal regarding board member criteria because certain terms were
subject to differing interpretations); and Fuqua Industries, Inc. (Mar.. 12, 1991) (permitting
exclusion where the "meaning and application of terms and conditions ... in the proposal would
have to be made without guidance from the proposal and would be subject to differing
interpretations"). In issuing its no-action letter in Fuqua Industries, the staff stated that "the
proposal may be misle.ading because any action ultimately taken by the [c]ompany upon
implementation could be significantly different from the actions envisioned by shareholders
voting on the proposal."
Similar to these examples, the Proposal is vague and indefinite due to its failure to define
certain key terms. The Proposal asks the executive pay committee to adopt a policy requiring that
senior executives retain a significant percentage of stock acquired through equity pay programs
until reaching normal retirement age, with a recommendation of a share retention percentage of
at least 33% of net after-tax stock. As discussed below, the Proposal fails to define "33% of net
after-tax stock" or "equity pay programs," which are terms that are necessary in order to
understand the Proposal and to determine how it would be implemented
"33% of net after-tax stock." Neither the Proposal nor its supporting statement explains
what "33% of net after-tax stock" means or how it should be calculated. If, for example, two
different senior executives are each entitled to receive 1,000 shares upon the vesting of a
restricted stock unit award, and one executive pays the required taxes in cash while the other
elects to pay the taxes through share withholding, it is unclear whether a different number of
shares would be subject to the policy for each executive. Assuming a 30% tax rate, the executive
that had shares withheld to satisfy taxes would receive 700 shares, of which 231 shares would be
subject to the Proposal's share retention policy (i.e., 33% of 700 shares). On the other hand, the
executive who paid the applicable taxes in cash would continue to hold 1,000 "after-tax" shares.
For this executive, it is unclear whether 330 shares (i.e., 33% of 1,000 shares) would be subject
to retention policy or, instead, only 231 shares would be subject to the policy.
Covered Awards. In addition, the Proposal fails to specify the timing of implementation
and thus what shareholdings would be covered by the policy. For instance, the policy may be
read to apply to those individuals who are senior executives at the time the policy is adopted and
only to the shares they acquire thereafter as senior executives. However, the policy also could be
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read to cover all of the shares acquired by a senior executive through his or her career at the
Company and that continue to be held by that senior executive at the time the policy is adopted.
These alternative interpretations would make a significant difference in the scope of the policy,
meaning that shareholders evaluating the Proposal would not be able to determine with any
reasonable certainty exactly what the Proposal seeks.
"Normal retirement age. " The Proposal would require senior executives to hold a portion
of their equity awards not through retirement, but until attaining "normal retirement age."
Neither the Proposal nor its. supporting statement explains what "normal retirement age" means
or how it would be determined. This term, which is essential in order for shareholders to
understand the Proposal and for the Company to determine how to implement the plan set forth
in the Proposal (if approved), is subject to numerous reasonable interpretations. For example:
•

the Social Security Administration calculates "normal retirement age" based upon
year of birth in a range between age 65 and 67;

•

Internal Revenue Code §411 and IRS rules thereunder define "normal retirement
age" for minimum vesting purposes under qualified governmental pension plans
as 62 or older (but not lower than 55 generally);

•

"normal retirement age" often is determined based upon the attainment of a
certain number of years of service, a specified age, or a combination of both; and

•

Normal retirement age often is established by the terms of a particular plan, and in
the case of the Proposal, could be determined for purposes of a stock retention
policy without regard for the definition of normal retirement age for purposes of
IRS rules and Social Security Administration requirements (normal retirement age
under the Company's Select Senior Executive Retiree Medical Expense Plan is
age 72).

The term "normal retirement age" could be reasonably interpreted to mean any one of the
alternatives listed above. Similar shareholder proposals have recognized the ambiguity of the
term and have therefore defined it. See, e.g., Limited Brands, Inc. (Mar. 26, 2012); Staples, Inc.
(Mar. 1, 2012);Abbott Laboratories (Feb. 9, 2012).
"Equity pay programs. " The Proposal requests the adoption of a retention policy
applicable to "stock acquired through equity pay programs." Neither the Proposal nor its
supporting statement makes clear whether the policy should apply to all equity plans or only
those equity plans that are designed for or limited to executives. The Company maintains several
equity plans, some of which are limited to senior executives and others of which are available to
all employees. As a result, the Company would not know, in implementing the requested policy
(if adopted), whether a decision by the Company to exclude from the policy shares acquired
under a plan applicable to all employees would be consistent with the action envisioned by
shareholders voting on the Proposal. See Prudential Financial, Inc. (Feb. 16, 2007) (proposal
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may be excluded as vague and indefinite where, among other things, no guidance was provided
as to the definition of a "senior management incentive program").
B. Portions of the Supporting Statement are Irrelevant to Executive Stock Retention

The staff also has permitted exclusion under Rule 14a-8(i)(3) of proposals or supporting
statements where the supporting statement is irrelevant to the action sought by the proposal. In
Energy East Corporation (Feb. 12, 2007), for example, the staff permitted exclusion of a
proposal where the focus of the proposal was executive compensation while the supporting
statement addressed issues including director independence and plurality voting standards. See
also Bob Evans Farms, Inc. (Jun. 26, 2006) (permitting exclusion of supporting statement where
it "fail[ed] to discuss the merits" of the proposal and did not aid stockholders in deciding how to
cast their votes); Burlington Northern Santa Fe Corp. (Jan. 31, 2001) (permitting exclusion of
supporting statement involving racial and environmental policies as irrelevant to a proposal
seeking stockholder approval of poison pills); and Boise Cascade Corp. (Jan. 23, 2001)
(permitting exclusion of supporting statements regarding the director election process,
environmental and social issues and other topics unrelated to a proposal calling for the separation
of the CEO and chairman).
Like the examples referenced above, the supporting statement contains references to
matters that are entirely unrelated to the subject matter of the Proposal. The penultimate
paragraph of the supporting statement reads: "A 2011 management proposal for simple majority
voting won an outstanding 96% of the yes and no votes. To the embarrassment of our
management this management proposal failed. This overwhelming showing of support equaled
78% in favor when all. the shares that did not vote were factored in. An 80% vote was required
for passage. The shares that do not even vote should not be able to dictate how our company is
managed." As discussed above, the thrust of the Proposal relates to senior executive equity
retention. This type of statement is misleading as it is so unrelated to the focus of the Proposal
that it is likely to confuse shareholders as to what they are being asked to approve, and the
Proposal should therefore be excludable under Rule 14a-8(i)(3).
C. Revision Is Permitted Only In Limited Circumstances.
While the staff sometimes permits shareholders to make minor revisions to proposals for
the purpose of eliminating false and misleading statements, revision is appropriate only for
"proposals that comply generally with the substantive requirements of Rule 14a-8, but contain
some minor defects that could be corrected easily." SLB No. 14B. As the staff noted in SLB
No. 14B, "[o]ur intent to limit this practice to minor defects was evidenced by our statement in
SLB No. 14 that we may find it appropriate for companies to exclude the entire proposal,
supporting statement, or both as materially false and misleading if a proposal or supporting
statement or both would require detailed and extensive editing to bring it into· compliance with
the proxy rules." See also Staff Legal Bulletin No. 14 (Jul. 13, 2001). As evidenced by the
number of vague and indefinite terms and phrases appearing in the Proposal and its supporting
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statement, as well as the inclusion in the supporting statement of irrelevant information, the
Proposal would require such extensive editing to bring it into compliance with the Commission's
proxy rules that the entire Proposal warrants exclusion under Rule 14a-8(i)(3).
CONCLUSION

For the reasons state above, it is our view that the Company may exclude the Proposal
from its 2013 proxy materials pursuant to Rules 14a-8(b), 14a-8(f)(1) and 14a-8(i)(3). We
request the staffs concurrence in our view or, alternatively, confirmation that the staff will not
recommend any enforcement action to the Commission if the Company so excludes the Proposal.
If you have any questions or need additional information, please feel free to contact me at
(202) 637-5737. When a written response to this letter is available, I would appreciate your
sending it to me by e-mail at Alan.Dye@hoganlovells.com and by fax at (202) 637-5910.

Sincerely,

AlanL. Dye
I

I
'

Enclosures

cc: John Chevedden
James McRitchie
Mark L. Dosier (Walgreen Co.)
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James McRitchie
*** FISMA & OMB Memorandum M-07-16 ***

Mr. James A. Skinner
.. Chairman of the Board
. Walgreen Co. (WAG)
200 Wilmot Rd

Deerfield IL 60015
PH: 847 914-2500.
FJ{:847-914-2804

Dear Mr. Skinner.

· I purcha$ed stock in our co~pany l>ecause I believed· our company had greater potential. My
attac}).ed Rule 14a-8 proposaJ is submitted in support of the long-term perfonnance of our
· ·company. My .proposal .is for the next arinual sbaieholder meeting. ·I will meet Rule 14a-8
requirements including the continuous ownership of the required stock value until after the date
.... of the respective shareholder meeting. My silbmitted format, with the shateh.older-suppHed
emphaSis, is intended to be used for definitive proxy publication. This is iny proxy for John
·Chevedden. and/or his deSignee to·fo~ this Rule 14a-8 proposal to the company·and ·to act on
. · my behalf regarding·this Rule 14a-8 proposal, and/or modification of it, for the forthcoming
shareholder meeting before, during and after the forth.cOinfug shareholder meeting. Please· direct
.a11· :future communications regarding my rule 14a-8 pro}>osal to John Cbev~en · · · ·
·
·· (
) at:
*** FISMA & OMB Memorandum M-07-16 ***
··
·to facilitate promp~ and verifiable· communications. Pie~e identify this proposal as ll1Y proposal
..
. .. .
.
.
•. . .. . . . .
.
exclusively.
.
. . ..
.This letter ~es not coV'er prop()sals that are·not. rule 14a-8 proposals~· This letter .does not grant '·
. the power to vote.. .
.
.
Your consideration and. the·~~ideration ofthe Board ofDirectors is appreciated in. support of
.···the long-term performance of our company. Please acknowledge· receip~ .of. p:ropo~
. promptly by.email ~o
. >· ... · ·· ·
*** FISMA & OMB Memorandum M-07-16 ***

my

Sincerely,

·)·~···.··.··
. .
.

.

f

.. .

.

July 19; 2012·..

James McRitchie
· D~e ·
·· ... Publisher
of
the
Corporate
Governance
site
at CorpGov.net
since. ..1995 ·
..
.
.. ·
...
.
.
cc: Thomas J. Sabatino1 Jr.· <TbQmaJ;J.Saba~no@walgre~.com> ·
··. Corporate Secretary · · ·
·
·
... FX: 847-914-3652 · .
· · . Joseph H. Greenberg. <Joseph.Greenberg@walgreens.com>

i

!
!

~, I

.j

····!·

••..~ I

•.. •

,
I

[WAG: Rule 14a-8 Propo!JSI, July 19, 2012]
5* -Executives To Retain Significant· Stock
RESOLVED, Sharehol4ers ~ge that our executive pay committee adopt a policy requiring that
senior executives retain a significant percentage of stock acquired through equity pay programs
until reaching normal retirement age and to report to shareholders· regarding. this JX}licy before
out next annual shareholder meeting.
·
Shareholders recommend that a percentage of at least 33% of net after-tax· stock be required.
This policy sh!ill apply to future grants anQ. awards of equity pay and should address the
· permissibility oftransactions such as hedging transactions which are nQt ~es but re4uce the risk
· of loss to executives. ·This proposal asks for a ret~ntion policy starting as soon as possible.
. Requiring senior executives to hold a significant pOrtion of stock obtained through executive pay
plans would focus our executives on our company's iong-term success. A Conference Board
·Task Force :report on executive pay stated that hold-to-retirement requirements give ex~ves
·••an ever-growing .incentive to focus on long-~ stock price perfor.mance~"
1bis proposal should a1so be evaluated in the con~ of our Company' s-overall corporate
governance~ reported in 2012:
·

. OMI Rat41gs, an: independent resear~ fir.W: said the rating for w~ ~ downgraded due tO
· increased concerns re~i:iig ~utive pay. AnnUal incentive pay for our.Named ExecutiVe.
Office~:s can be increased by 20% based ori. the discretionary criteria of individual perfoinuince.
. CEO Gregory Wasson's 2011 total S1JliUll81Y Compensation was iilcreased 51% and exceeded
... St2 JiiilHon. Plus our CEO was potentially entitled to $26 million i(there is a change in control.
Wllliam Foote was n~tively flagged by GMI Ratings due to his affiliation with the bankrupt
US(} CorporatiOIL This was compounded by Mr. Foote chairing our key Nomination Committee
... and h,()ltfuig a seat on ·our Executive Pay Committee.
·
·
Alejandro Sil~ James Skinner, 'Mark Frissora, ·Nancy SchliChting ~d William Foote ~h ··
· received signijj,cant higher negative votes than our other directors. However this negative
. assessment'did not prevent them from occupying 9 of thel4 seats on our most imPOrtant board
committees. Half of the directors on out executive pay committee were CEOs at other (!Ompanies
and this factor tends to inflate executive pay.
· ·
· ·
·
···A 2011 :management proposal for simple majority voting won an o~g 96o/o of the yes and
· no votes. To the emb!ll'{assm.en.t of our managemep.t tbis management proposal failed~ This
.... over,wh~lming sh~wi.ng of Support equaled 78% in favor when all the shBres that did n9f vote ..
.. were faCtored in. An 800A. vote was required for passage. The shares that do not even vo.te should·
not
be .Sble to dictate how our conip~y
is·~ed.
· · ·
·.' · .. .' · . · · .
.
.
-··
Please ·encourage our.board to reSpond ·positively.to this proposal. for improved governan~: ·
·: J!:xec~tiVes To Retain Significant Stock.~ Yes on 5.* .

''!

Notes: . .

.

James McRitchie.

*** FISMA & OMB Memorandum M-07-16 ***

sponsored this proposal.·

·· Please.note that the title of the proposal is part of the proposal.
~!~Number to be assigned by the company;

This proposal is believed to conform.with StaffLegal Bulletin No~ 14B (CF). September 15,
· 2004 including (emphasis added):
.
·Accordingly, going forward, we believe that·· it would not be appropriate for .
· companies to exclude supp.ortfng· statement language and/or an entire proposal.ln
· relianC$ on rule 14~;~.-8(1).(3) in the following circumstances:·
. · .. ·
• the ct>mpany objects to factual· assertions because they are not S!Jpported;
· • the company objects to factu~l assertion~ that, Vt~!'lile nC)t mat~rially_ false_or
mislead.ing, may be dispu~d ·or countered; ·.
• the company objeCts to factual assertions because these assertions may be
.. intef'l)reted by shareholders In a· manner .that iS unfavorabie to the company. its
directors, or its officers; and/Qr
. ·
·
...
··the company objects· to statements· because they represent the opinion of the.
shareholder:proponent or a referenced source, but the. statements are. not .. ··
identified specifically as such. ..
·
.
..
.
We b•lleve that It Is appropriate und~ ~le 1~ for companies to addi'IJSS
~ese objections _In their ~tem~ts of opposition."

;

;:

i :.
· ..

·

·

·

· See.also: Sun Microsy~ Inc. (July 21, 2005).
··
·
·· ·
S~ck will be l:!eld until after the ~ual meeting and the proposal will be presented at the annual
.. meeting. Please.acknowledge thi~ ptQposal proinptly by email [ *** FISMA & OMB Memorandum M-07-16 ***

~·

.•

~-,...-----·-···

'

...

------------------·

Wai(9~
There's a way
ThOmas J. Sabatino. Jr.
Exetutlve VIce President
General Counsel & Corporate Secretary

July 27, 2012
·-:i

Jlia Federal Express Overnight Delive'Y and
Email
*** FISMA & OMB Memorandum M-07-16 ***

Mr.James McRitcl_rie
*** FISMA & OMB Memorandum M-07-16 ***

Attn: Mr. John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

Re:

Notice of Defect under Rule 14a-8
Shareholder Prooosa1 'for Walgreen Co. 2013 Annual Meeting

Dear Mr. McRitchie:
· This letter acknowledges receipt on July 20, 2012 ofyom letter dated July 19, 2012, which seeks
to submit a shareholder proposal for the 2013 annual meeting of shareholders of Walgreen Co.
Based on our review of the information you provided, our records, and regulatory materials, we
have been unable to conclude that your proposal meets the minimum ownership requirements of
Rule 14a-8 for inclusion in Walgreens, proxy _materials, and unless you can demonstrate that you
meet the requirements within 14 days of receiving this notice, we will be entitl~ to exclude your
prOposal from the company•s proxy materials for the upcolirlng Walgreen Co. annual meetfng.
We anticipate that the annual meeting will be held on January 9, 2013, and that we will mail our
proxy materials on or around November 19, 2012.

_To be- eligible to have your shareholder proposal included in the company's proxy statemep.t,
·your proposal must comply with the requiiements of Rule 14a-8 of Regulation 14A under the
. Securities Exchaitge Act of 1934, including the requirement that you demonstrate that you satisfy
the stock ownership requirements of Rule 14a-8(b). Rule 14a-8(b) states that, in order to be
·eligible to submit a i>roposai for the upcoming Walgreens Annual Meeting, you must have
·continuously held at least $2,000 in market value, or 1%, of Walgreen Co. common stock (the
class of the company's securities entitled to b:e voted on the proposal at the meeting) for at least
one year by the date you submit the proposal. Rule 14a-8(b) also states that you must continue to
hol~ those securities through the date of the meeting and must so indicate to_us.
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The company's transfer agent has reviewed the list of record owners of the company's common
stock, and you are nat listed as a registered oWner of Walgreens common stock. Please note that
Rule 14a-8(b)(2)(i) provides that a shareholder who is not a registered owner of company stock
must provide proof of ownership by submitting a written statement "from the 'record holder' of
the securities (usually a broker or bank)," verifying that, at the time the proposal was submitted,
the shareholder held the required amount of securities continuously for at least one year.· On
October 18, 2011. the Division of Corporation Finance of the Securities and Exchange
Commission issued Staff Legal Bulletin No. 14F (SLB 14F), which provides that for Rule 14a8(b)(2)(i) purposes, only DTC participants should be viewed as record holders of securities.
Further, it states that if a shareholder's broker or bank is not on DTC's participant list, then that
shareholder must provide two proof of ownership statements verifying that, at the time the
proposal was submitted, the required amount of securities were continuously held for at least one
year - one :from the shareholders' broker or bank confirming the shareholder's ownership, and the
other :from the DTC participant confirming the broker or bank's ownership.
Therefore, in order to submit your proposal for· possible inclusion in the company's proxy
statement, you must provide us·witb. confirmation in accordance with Rule 14a-8(b)(2) and SLB
14F that you have continuously held for at least one year by the date you submitted your
· proposal at least $2,000 in market value of the company's secwities entitled to be voted on the
proposal at the meeting. Pursuant to Rule 14a-8(f), you must provide us with these confirmation
·materials within 14 days after you receive this letter. If we do not receive the materials within
that time, we intend to exclude your proposal. We have attached to this notice copies ofRule
1~8

and SLB l4F for your convenience.

·

Please note that if you provide timely cu;Id adequate proof of ownershipt Walgreens reserv~ the
right to raise any substantive objections to your proposal at a later date. If we do so, we will
notify and infonn you of our reasons in accordance·with SEC rules and regulations.

atino, Jr.
Executive Vice President, General Counsel and
Corporate Secretary
.~losures
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security holder's solicitation or communication and attesting that
<l>..Jhe security holder will not use the Jist information for any purpose other than to soli
rity
holders with respect to the same meeting or action by consent or authorization for · the registrant is
soli
g or intends to solicit or to communicate with security holders with respect a solicitation
comme d by the registrant; and
(ii) The secu
whom the req
twas made and an employee or agent to the extent
communication o olicitation.
(d) The security holde hall not use the information fum'
y the registrant pursuant to paragraph (a)
(2)(11) of this section for
purpose other than to solicit
rity holders with respect to the same
meeting or action by con t or authorization for which
registrant is soliciting or intends to solicit or
alders with respect to
eliCitation commenced by the registrant; or
to communicate with secu
disclose such information to an
employee, agent. or beneficial owner for whom a
request was made to the extent n ssary to e
ate the communication or solicitation. The security
holder shall return the intormation p vided p uant to paragraph (a)(2)(ii) of this section and shall not
retain any copies thereof or of any infO
derived from such information after the termination of the
solicitation.
(e) The security holder shall reimbu
the acts requested p1,1rsuant to p

l
l-

nabla expenses incurred by the registrant in performing
is section.

Note 1 to §240.14a-7. R
nably prompt meth
of distribution to security holders may be
thod Is chosen, the costs of that
used instead of mailin fan alternative distributio
method should be
sidered where necessary rathe an the costs of mailing.
Note 2 to §240 "a-7 When providing the Information requ
by §240.14a-7(a){1 )(ii), if the
registrant h received affirmative written or implied consent t elivery of a single copy of
proxy mat als to a shared address in accordance with §240.1
3(e)(1 ), It shall exclude
from the umber of record holders those to whom it does not have deliver a separate proxy
state nt
FR 48292, Oct. 22, 1992, as amended at 59 FR 63684, Dec. 8, 1994; 61 FR 2
7, May 15, 1996;
5 FR 65750, Nov. 2, 2000; 72 FR4167, Jan. 29, 2007; 72 FR42238, Aug.1, 2007]
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i

I
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§ 240.14a..S Shareholder proposals.

j·'
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. This section addresseS when a company must include a shareholder's proposal in its proxy statement
and identify the proposal in Its form of proxy when the company holds an annual or special meeting of
shareholders. In summary, In order to have your shareholder proposal included on a company's proxy
card, and Included along with any supporting statement in its proxy statement. you must be eligible and
follow certain procedures. Under a few specific circumstances, the company is permitted to exclude your
proposal, but only after submitting its reasons to the Commission. We structured this section in a
question-and-answer format so that it Is easier to understand. The references to "you' are to a
.shareholder seeking to submit the proposal.

1

l
~

i

I

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement that
the company and/or its board of directors take action, which you intend to present at a meeting of the
. company's shareholders. Your proposal should state as clearly as possible the course of action that you
believe the company should follow. If your proposal is placed on the company's proxy card, the company
must also provide In the form of proxy means for shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless otherwise indjcated, the word "proposal" as used In this
section refers both to your proposal, and to your corresponding statement in support of your proposal (If
any).

(b) Question 2: Who is eligible to submit a proposal, ~nd how do I demonstrate to the company that I am
eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000
In market value, or 1%, of the company's securities entitled to be voted on the proposal at the meeting
for at least one year by the date you submit the proposal. You must continue to hold those securities

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&rgzr=div5&view=text&node=l7:3.0.1.... 6/29/2012
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through the date of the meeting.
(2) If you are the registered holder of your securities, which means that your name appears in the
company's records as a shareholder, the company can verify your eligibility on its own, although you will
still have to provide the company with a written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders. However, If Hke many shareholders you are
not a registered holder, the company likely does not know that you are a shareholder, or how many
shares you own. In this case, at the time you submit your proposal, you must prove your eligibility to the
company in one of two ways:
(I) The first way Is to submit to the company a written statement from the "record~ holder of your
securities {usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also Include your own written statement
that you intend to continue to hold the securities through the date of the meeting of shareholders; or

(ii) The second way to prove ownership applies only if you have filed a Schedule 130 (§240.13d-101),
Schedule 13G (§240.13cl-1 02), Form 3 (§249.1 03 of this chapter), Form 4 (§249.104 of this chapter)
anci/or Form 5 (§249.1 05 of this chapter), or amendments to those documents or updated forms,
reflecting your ownership of the shares as of or before the date on which the one-year eligibility period
begins. If you have filed one of these documents with the SEC, you may demonstrate your eligibility by
submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in your
ownership level;
(B) Your written statement that you continuously held the required number of shares for the one-year
period as of the date of the statement; and
(C) Your written statement that you Intend to continue ownership of the shares 1hrough the date of the
company's annual or special meeting.
·
(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one
proposal to a company for a parHcular shareholders' meeting.
{d) Question 4: How long can my proposal be? The proposal, including any accompanying supporting
statement. may not exceed 500 words.
(e) Questl0fl5: What Is the deadline for submitting a proposal? (1) If you are submitting your proposal
fur the company's annual meeting, you can in most cases find the deadline in last year's proxy
.statement However, if the company did not hold an annual meeting last year, or has changed the date
of its meeting for this year· more than 30 days from last year's meeting, you can usually find the deadline
In one of the company's quarterly reports on Form 10-Q (§249.308a of this chapter), or In shareholder
reports of Investment companies under §270.30d-1 of this chapter of the Investment Company Act of
· 1940. In order to avoid controversy, shareholders should submit their proposals by means, including
electronic means, that permit 1hem to prove the date of delivery.
(2) The deadline is calculated In the following manner If the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive offices
· not less than 120 calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting. However, if the company did not
hold an annual meeting the previous year, or if the date of this year's annual meeting has been changed
by more than 30 days from the date of the previous year's meeting, then the deadline Is a reasonable
· time before the company begins to print and send Its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly scheduled
annual meeting, the deadline is a reasonable time before the company begins to print and send its proxy
materials.
(f) Question 6: What If I fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this seetlon? (1) The company may exclude your proposal, but only
after it has notified you of the problem, and you have failed adequately to correct it Within 14 calendar
days of receMng your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you received the company's notification. A

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&rgn=div5&view=text&node=17:3 .0.1. ... 6/29/2012
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company need not provide you such notice of a deficiency If the deficiency cannot be remedied, such as
If you fail to submit a proposal by the company's properly determined dead fine. If the company Intends to
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you with a
copy under Question 10 below, §240.14a-80).

(2) If you fail In your promise to hold the required numtier of securities through the date of the meeting of
shareholders, then the company will be permitted to exclude all of your proposals from its proxy
materials for any meeting held in the following two calendar years.

It

I
I

(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is on the company to demonstrate that It Is entiUed to
exclude a proposal.
(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? {1) Either
you, or your representative who is qualified under state Jaw to present the proposal on your behalf, must
attend the meeting to present the proposal. Whether you attend the meeting yourself or send a qualified
representative to the meeting In your place, you should make sure that you, or your representative,
follow the proper state law procedures for attending the meeting and/or presenting ¥our proposal.
(2} If the company holds Its shareholder meeting in whole or In part via electronic media, and the
company permitS you or your representative to present your proposal via such media, 1hen you may
appear through electronic media rather than traveling to the meeting to appear In person.
(3) If you or your qualified representative fall to appear and present the proposal, without good cause,
the company will be permitted to exclude all of your proposals from its proxy materials for any meetings
held In the following two calendar years.

(i) Question 9: If I have complied with the procedural requirements, on what other bases may a company
rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper subject for

Note to paragraph (i)(1): Depending on the subject matter, some·proposals are not
considered proper under state law If they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state Jaw.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is
proper unless the company demonstrates otherwise.
. federal,

l·

l

i
i

action by shareholders under the laws of the jurisdiction of the company's organization;

(2) Violation of law: If the proposal would,

I

if implemented, cause the company to violate any state,

or foreign Jaw to which It is subject;

1
i

I
I

I

!
l

1

l

Note to paragraph (1)(2): We will not apply this basis for exclusion to· permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law would
result in a violation of any state or federal law.
(3) Violation ofproxy rules: If the proposal or supporting statement Is contrary to any of the
Commission's proxy rules, including §240.148-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

~-

!
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(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim or
. grievance against the company or any other person, or if it Is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the other shareholders at large;
(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the
·company's total assets at the end of Its most recent fiscal year, and for Jess than 5 percent of its net
.earnings and gross sales for Its most recent fiscal year, and is not otherwise significantly related to the
company's business;
{6) Absence ofpower/authority: If the company would lack the power or authority to implement the
·proposal;

, {7) Management functions: If the proposal deals with a matter relating to the company's ordinary

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ec:fr&rgn=div5&view=text&node=l7:3.0.1. ... 6/29/2012
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(i) The proposal;
(ii) An explanation of why the company believes that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority, such as prior Division letters issued under the
rule; and
I

(iii) A supporting opinion of counsel when such reasons are based

on matters of state or foreign law.

(k) Question 11: May I submit my own statement to the Commission responding to the company's
arguments?

Yes, you may submit a response, but it Is not required. You should try to submit any response to Us, with
a copy to the company, as soon as possible after the company makes its submission. This way, the
Commission staff will have time to consider fully your submission before It issues its response. You
should submit six paper copies of your response.
(I) Question 12: If the company Includes my shareholder proposal in its proxy materials, what Information
about me must it Include along with the proposal itself?
{1) The company's proxy statement must include your name and address, as well as the number of the
· company's voting securities that you hold. However, instead of providing that Information, the company
may instead include a statement that it will provide the Information to shareholders promptly upon
receMng an oral or written request
(2) The company is not responsible for the contents of your proposal or supporting statement

(m) QuestiOn 13: What can I do if the company includes in its proxy statement reasons why it believes
shareholders should not vote in favor of my proposal, and I disagree with some of its statements?
(1) The company may elect to include In Its proxy statement reasons why it believes shareholders
. should vote against your proposal. The company is allowed to make argumems reflecting its own point
of view, just as you may express your own point of view in your propos81's supporting statement
{2) However, if you believe that the company's opposition to your proposal contains materially false or
misleading statements that may violate our anti-fraud rule, §240.148-9, you should promptly send to the
Commission staff and the company a Jetter explaining the reasons for your viEM>, along With a copy of the
company's statements opposing your proposal. To the extent possible, your letter should Include specific
factual information demonstrating the Inaccuracy of the company's claims. Time permitting, you may
wish to try to work ciut your differences with the company by yourself before contacting the Commission
staff.
.
(3) We require the company to send you a copy of Its statements opposing your proposal before It sends

Its proxy materials, so that you may bring to our attention any materially false or misleading statements,
under the following timeframes:
· (I) If our n~ction respon~ requires that you make revisions to your proposal or supporting statement
as a condition to requiring the company to include it in Its proxy materials, then the company must
provide you with a copy of Its opposition statements no later than 5 calendar days after the company

receives a copy of your revised proposal; or
(li) In all other cases, the company must provide you with a copy of its opposition statements no later .
than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under
§240.148-6.
.
·[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept 22, 1998, as amended at 72 FR 4168, Jan. 29,
2007; 72 FR 70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 56782,

Sept. 16, 2010]

§ 240.148-9 False or misleading statements.

http://ecfr.gpoaccess.gov/cgilt/text/text-idx?c=ec:fr&rgn=div5&view=text&node=17:3.0.1.... 6/2912012
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Staff Legal Bulletin No. 14F (CF}
Action: Publication of CF Staff Legal Bulletin.
_Date: October l8, 2011 .
Summary: This·staff legal bUlletin provides. ihfhrination.for companies·and .
. shareholderS regarding Rule l4a-8 underthe.Securitie·s Exchange·Act of
··1934;.
.
.
..
·.Supplementary Information: The. statements in this bulletin -represent
the views of the. Divi.sion of Corporation Finarice (the. "Division"). This· ·
·. ·bu.lletin is nbt a rule, n:~gi.JI~tion or statement of the Securities and
· Exchange Commission (the "Commission"). Further, the Commission .has
·· ..... neither approved. rior· disapproved its. content.
Contacts: For further information, please· contact tlie Division's. Office of , .
Chief Counsel by calling (202) 551-3500 or by· submitting· a web-based ·
.. request form at https://tts.sec~gov/cgi-:bin/corp_fin_interJ)retive .

.A.: The· purpose of this bulletin
Th.fs bulletin~~ part of a. continuing effort by the D.iv"ision toprov"ide
guida.nce on import.ant issues arising under Exchange AGt Rule Ha-8.
··Specifically, this bulletin contains ·information regarding:
•. Brokers and ban.ks that .constitute "record" holders under Rule 14a-:~··
(b)(2)(i) for purposes of verifying whether a benefi.Cial own.er is·
.
.eligible tosubmit proposal under·R.ule 14a-8; ·

a

• Common errors shareholders can avoid. when submitting· proof of.·
.. ownership to companies;.
.
.
• The submission of revis~(:l prQposals;
• . Procedures for withdrawing no-action requests regarding proposals ·
·.·submitted ·by·inulti_ple proponents; and ·
·
·
·.

,.
f

· • The Division's new process for transmitting Rufe 14a-s·no-action
responses by email.
.
. You c;an find aqditional guiqance regarqing Rule 14a-8 in the following .

.· http://www.sec.gov/interps/legallcfslb l4f.htrn
#--..

~·--~-~-·--·-·----~,,-:"""'•-:.;~"':'''"'---...-~··-----·---•-•••••~o-•••••-M-:.--.-••o•.-.-.-,.,,,,, ______________ ,,,,,,, _________ , ___ ,.....,_ ........-

7/27/2012
-.... --.----.. ----··-·•~~------· ... ---~-----------·

.· S~Lega.lBUlletin,No. 14F (Shareholder Propo~als)

Page2.of9

I
I
I

bulletins that are avail~ble on the Commission's website: SLB No. 14, SLB
No. 14A1 SlB No. 14B, SLB No. 14C, SLB No. 140" and SLB No. 14E.

·._B. The types of brokers and banks that constitute "record" holders
~:~.nder Rule 14a-8(b)(2.)(i) for purposes of verifying whether a
.. beneficial-owner is eligible to submit a proposal under Rule 14a-8
1. Eligibility to submit a proposal under Rule 14a-8
To be eligible to submit a shareholder proposal; a shareholder must have
continuously held at least $2,000 in market value,_ or 1°/o; of the company's
securities entitled to be voted on the proposal at the Shareh.older meeting
·for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through· the date of the meeting and must provide the company
with ·a written statement of intent to do so.l· .. ;.

··the steps that a shareholder must take to verify his or her eligibility to·
submit a·proposal depend on how the shareholder owns tne securities.
There are two types ofsecurity·holders in the·U.S.::registered owners and
· .benefic.ial owners.& Registered owners have a direct relationship with the
. issuer because their ownership of shares is listed on the records maintained
· by the Issuer ·or its transfer agent. If a shareholder is a registered owner,
, .· ··the company ·can independently confirm that the shareholder's holdings
.satisfy Rule 14a-8(bys eligibility_ requirement.
The vast majority of investors in shares issued by__U.S. companies,
however, are beneficial owners, which means that they hold their securities
··ih book-entry" form through a securities intermediary~ such as ·a broker or a
bank. Beneficial owners are soinetimes referred to as "street na·me'~
·.. holders. Rul_e 14a:-8(b){2)(i) provides tt:Jat a beneficial owner cari provide
. proof of·ownership to support his or her eligibility to• s"ubmit a proposal by
.submitting a written statement "from the 'record' holder of [the) securitie.s
···(usually a broker or bank),"verifying that, at the ti"me·the·.proposal was
submitted, .the snareholder held the required amount of.sec;:urities. ·
·.. continuously for at least one year.J.
..
.
'

· 2. The roie of the Depository Trust Compa~y
...

.

.

.

Most large U.S .. brokers and banks-deposit their customers' securities with,·
and hold those· securities through, the Depository Trust Company ("DTC,),
a registered clearing agency acting as a securities depository. Such brokers
. and banks are. often referred to as "participants" i11 DTC.~ The names of
··these .DTC participants, however; do not appear as the registered owners of
·the securities deposited With DTC on the list of shareholders maintained by
the company or, .more typically, by its· transfer agent. Rather, DTC's
· _nominee,.Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with· DTC by the DTC participants. A company
.can request from DTC a ''securities position listing" as of a specified date,
which Identifies the DTC participants having· a position· in the company's
securities and ·the number of securities held by each DTC participant on that
. date.-2.
.

·3. Brokers and banks that constitute ·~record" he>lders under Rule
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14a-8(b)(2){i) for purposes of verifying whether a Qeneficial
owner is eligible to submit a proposal under Rule 14a-8
In The Hain Celestial Group/ Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a ~'record" holder for purposes of
··Rule i4a-.8(b)(2)(i). An introducing broker is a broker that engages in sales
~nd other activities involving customer contact,· such as opening customer
~ccounts and accepting customer orders, but is not permitted to maintain
·custody of customer funds and securities.2 rn·stead, an introducing broker
engages another broker, known as a "clearing broker," to hold custody of
cliEmt funds and securities, to clear and· execute custom.er trades, and to
handle other-functions such as issuing confirrnati.o'"'s of customer trades
and customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
·generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has requir~d companies to
accept proof of ownership letters from brokers in cases where, unlike the
. positions of registered owners and brokers and banks that are DTC
· participants, ·the company is unable to verify the positions against its own
··or its·transfer agent's records or .against DTC's securities position listing.
.. In light of questions we. have received foll.owing two recent court cases
. relating to proof of ownership under Rule 14a-·az and in light of the · ...
' · . Commission's discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
··cypes ofbrokers and banks should be considered''record" holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants'
positions in a.company's securities,· we will take the yiew going forward
that; for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be·
··viewed as "record" holders of securities that are deposited at DTC. ·As. a
.result, Vt/e. will n0.1onger follow Hain Celestial.
.

.

.

.

. How can a shareholder determine whether his or her broker or bank .is a
.DTC participant?. ·

··········--·--·--·-···· . - -·· .............-----------··· ... ·····-··----·········-······-·..········-······
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· .companies-have occasionally expressed the view.that, because DTC's..
· .nominee, Cede & Co., appears on the s.hareholder list as the sole registered
owner of securities deposited with ·oTC .by the DTC participants,. only DTC
.. o.r" Cede & Co. should be viewed as the "record" holder ofthe se·curities held
·on deposit atDTC for purposes of Rule 14a-8(b)(2)(i). We have never
.. interpreted the rule to requlr~ a shareholder. to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
·construed
as . changing that view. ·
·
.

..........--~:-.---:--·- ·- ····-·----------·--· .. .

l

j·

.

·. We believe th.at taking this· approach as to -wh.o constitutes a "record"
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also· note that this approath is ·
consistent with Exchange Act RuJe 12gS-1 and a 1988 staff no-action letter
.. addressing that rule,!!. under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
. with DTC when calculating the number of record holders for purposes of .
·
·
· Sections·t2(g)_ and 1S(d) of the Exchange Act.
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Shareholders and companies can confirm whether a particular broker or
·bank is a DTC participant by checking DTC's participant list, which is
.. currently availal?le on the Internet at
http://www.dtcc.comjdownloads/membership/dlrectories/dtc/alpha.pdf.
What if a shareholder's broker or bank is not on DTC's participant list?

·The shareholder will need to obtain proof of ownership from the DTC
.paf1:icipant through which the securities are .held. The shareholder
should be able to find ou.t who this DTC participant is by asking the
shareholder's broker or bank}!.
·
·
If the .DTC participant knows the shareholder~s broker or bank's
holdings, but does not know the shareholder's holdings, a shareholder
.. could satisfy Rule 14a-8(b}(2}(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for ··
at least one year - one fromlh.e shareholder's broker or bank
confirming the shareholder's ownership, and the other from the DTC
. participant confirming t!le broker or bank's ownership ...

.~.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder's proof of ownership is not from a DTC
participant?

will

The staff
grant no-action relief to a company on the basis that the
shareholder's proof of ownership is not from a DTC paJ:ticipant only if
the company's notice of defect describes the required proof of
· . ·· ownersh.ip in a manner. that is· consjstent with.the:guidanc;e contained in
this bulletin. :Under Rule 14a-8(f}(1), the shareholder will ha.ve.an
..
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.
.
.
. .
.

"«:."common erro~ shareholders can .avoid when submitting proof of .
· ownership. to. companies ·
·
In this ·section, we describe two common errors· shareholders make when
submitting proof of ownership for. purposes of Rule 14a-8(b)(2); and we .
provide guidance on how to avoid these· errors..
·
·
·First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
· that he or she has "continuously held at least $2,000 in· market value, or
.. 1%, of the company's securities entitled to be voted on the proposal at the
meeting for c,t least one year QY- the date :v.:ou submit the
.
. proposal" (emphasis added}.lQ We note that marlY proof of ownership ..
· ··letters do not satisfy. this ·requirement because they do not verify the
shareholder's. beneficiai ownership for the entire one-year period· preceding
· .and including the date the proposal is submitted. In some cases, the letter·
· ~peaks as of a date before the date the proposal is S!Jbmitted, thereby
··leaving a gap between the date of ttie verification and the date the proposal
··is submitted.· In other casesr the letter speaks as of a date after the date
the proposal was submitted but .covers a period of only one year, thus
..failing to. verify the shareholder's. bemefjcial owners/':lip over the required full

· http://Ww\v;sec.gov/futerps/legal/cfslb14f.htm
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·one--year period preceding the date of the proposal's submission.
·· Second, many ·letters fail to confirm continuous ownership of the securities .
.This can occur when a broker or bank submits a letter that confirms the
shareholder's beneficial ownership only as of a specified date but omits any
·
reference to continuous ownership for a one-year period.

I
I

. · We recognize that the requirements ofRule 14a-8(b) are highly prescriptive
and can cause inconvenience for sharehol.ders when submi~ing proposals.
·.. A.lthough our administration of Rule 14a-8(b) is constrained by .the terms of
the rule·, we believe that shareholders can avoid the two errors highlighted
above by arranging to·have. their broker or ba.nk provide the required
verification of ownership as qf the date they pl_an to submit the propo$al
using the following format:
"As of [date the proposal is subm.itted], [name of sharehqlder]
·held, and has held continuously- for at leastolie year, [number
of securities] shares of [company name] (class of s~curities]. "li
... As discussed above, a shareholder may also need to provide a separate
··· ·'. · wri~en statement fro.m the PTC participant tnrough which the. shareholder's
securities are held if the shareholder's broker or bank is not a DTC
··participant .

..D. Tt"le submission of revised proposals
On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questlons.VY'e have rec~ive.d regan:ling
· revisions to a· proposal or ·supporting statement.
· 1. A s~arehoJder submits a tfmely propo·sal. The shar:eholder th.en
submits a revised. proposal .before the company's deadline for
receiving proposals. Mus.t the company ·accept .the revisions?
··Yes .. In this situation, we believe the revised proposal serves as a ·
. . replacement. of the initial proposal. By submitting a.revised proposal, the
. ·.shareholder has effectively withdrawn the_inltial proposal. Therefore, the
. shareholder is not in violation of the one-' proposal limitation in RUle 14a-8
. .(c).li If the CO!llpany ·i1:1tends to SUbmlt a no-action. req!JeSt,· it must dO SO'
.. With respect-to the revised·proposal.-·
·
·
.We-recognize that in Question arid Answer E:2 of SLB No. 14, we .indicated
that" if a shareholder makes revisions to a proposal.before the company
. submits its no-action request, the company can choose whether to accept
· .. ·. ""the revisions: However, this guidance has led. ·some companies to believe
· .· .. that, in cases where. shareholders attemptto make changes to an initial
.proposal, the company is free to ·ignore such revisions even if the revised
proposal is submitted before the company's deadline "for receiving
. shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not ignore a revised proposal iri this situation)~
. 2. A shareholder submits a timely proposal. After the dec;~dline for
receiving proposi:llls, the shareholder submits a revised proposal.
·.. Must the company accept the revisions?

http://www.sec.gov/interps/legallcfslb 14f.htm
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No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the·revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
· ·submit a notice stating its intention to exclude the revised proposal, as
··required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as
.·. the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial prop_osal.

1

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownersl:lip?

rI

A shareholder must prove ownership as of the date the original proposal !s
·submitted. When the Commission has discussed revisions to proposals, 14 it
has not suggested that a revision triggers a requirement to provide proof of
·ownership a second time. As outUned in Rule 14a-8(b), proving ownership
.includes providing a written statement that the shareholder intends to
continue to hold "the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if tht;! shareholder "fails in [his or her]
promise to hold the required number of securities through the date of the
·.. meeting of shareholders, then ·the company will be permitted to exClude all
.of [the same shareholder's] .proposals from its proxy materials for any
meeting held in the following two calendar.years." With these provisions in
·mind, we do not interpret Rule 14a-8.as requi.ring additional proof of
ownership when a shareholder submits a revised proposal •.l5.

!

Proce~ures -f9r withdrawing no~action
submitted by ·multiple propon·ents

· ..E.

r~quests

for proposals

··we have previous'y addres~ed the requirements for withdrawing a Rule
·t4a-,.8 no-action .request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
· company should include with a withdrawal letter docurifentation. ·
· demonstrating-that shareholder has withdrawn th~ proposal. In. cases
where a proposal submitt~d by multiple shareholders is. withdrawn, SLB No.
·l4C states that, if each shareholder has designated a lead individual to act
··on its behalf and the. company ls.able to demonstrate that the individual is
·. authorized to-act. on behalf of all of the proponents, the company need only.
· p.rovide a letter from that lead individual indicating tt:lat the lead. individual .
is witn.drawing the proposal on behalf of all of the proponents~ .

a

· Because there is no relief granted by the staff .in cases where a no-action
.request is Withdrawn following the.withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
··if the company provides a letter from the ·lead filer that Includes a
representation that the lead filer is authorized to withdraw the proposal on
.behalf of each proponent identified ··in the. company's no-action request. 16
..

.

.

F. Use of em.ail to transmit ou·r·Rule 14a-8 no~action responses to
·. ·companies· and proponents
·To date, the Division. has transmitted copies of our Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection wi.th such requests, by U.S. mail to companies and proponents.

·http:/IWWw.sec.gov/futerpsllegal/cfslbl4f.htm
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We also post our response and the related correspondence to the
Commission's website shortly after issuance of our response.
In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
· We intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
· contact information ..
Given the availability of our responses and the related correspondence on
the Commission's website and the requirement under Rule 14a-8 for
· · companies and proponents to copy each other on correspondence
·submitted to the Commission, we believe it is unnecessary to transmit
.copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the p~rties. We will continue to post to the
· Commission's website copies of this correspondence at the same time that
··we. post. our staff no-action response. ·

·.1

See Rule 14a-8(b).

·2. For an explanation of the types of share ownership in the U.S., see
·Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
;2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section li.A.
· The. term "beneficial owner" does not have a uniform meaning under the
· . federal securiti-es laws. It has a different meaning in· this bulletin as
··compared·to ·"benefidal owner" and "beneficial ownership" in Sections 13
··and 16 of the Exchange Act. Our:. use of the term iri this bulletin is not
. intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
..
.· Rule 14a-8 under the Securities Exchange· Act of 1934 ~elating to Propo~als
... ··by Security Holders, ReleaSe. No .. 34-12598 (July 7; 1976} [41 FR 29982},
·· ... at n.2 ("The. term 'beneficial oWner' when used. in the context of the proxy
· · rules, and in .light of'the purposes-of those ru.les, may be interpreted to
have a broader meaning than it would for certain other porpose[s] under
.. the federal securities-laws, such cis reporting .pursuant to the Williams
Act.")..
.
.
.
.
.
.

.

.. J..Jf a sha~eholder has filed a· Schedule 130, Schedule 13G, Form 3, Form 4
or Form..5 reflecting ownershiP ofthe required amount ofshares, the
·shareholder may instead prove ownership by submitting a copy of such
.,· · · filings and providing .the additional information that is described· in Rule
.·· -14a-8(b)(2)(ii). .
·
· .~- DTC holds the deposited securities in "fungible bulk," meaning that there
·. are no. specifically identifiable shares directly owned by the DTC
·· ·. participants. Rather, each DTC participant holds· a ·pro rata interest or
position in the aggregate number of shares of a particular· issuer held at
.. DTC .. Correspond.in·gry, each customer of a DTC participant- such as an
individual investor- owns a pro rata interest in the shares in which the DTC

http://Www:.sec.gov/interps/legallcfslb14f.htm.
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.participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section II.B.2.a.
·
.2. $ee Exch.ange Act Rule 17Ad-8.

· 2 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release"), at Section II.C.
z See KBR Inc.. v. Chevedden, Civil Acti(Jn No: H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record. holder for
.. purposes of Rule 14a-8(b) because it did not appear on a list of the
company's non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.
·

I

I!

-~ Techne Coip·. (Sept. 20, 1988) ...

.. 2 In addition~ if the-shareholder's -broker:- is an introdudng broker, the
·. shareholder's accowit statements should include the clearing broker's
· · identity and telephone number. See Net Capital Rule. Release, at _Section
.··n.C.(iii). Tne clearing broker will generally_be a DTC participant.

j

!

i
t
i
!

\

°For purposes of Rule 14a-8(b), the submisSion date of a proposal will

!

·1

I

.ge·nerally precede the_ company's receipt date of the proposal, abse·nt the
use of efectronic or other means ofsame-(jay delivery.

!·

i

11
.Thisformat is acceptable for purpo~es of Rule 14a-8(b), hut .it.is not
mandatory_ or exclusive..
.
.
.
.

f

;

l

·a

12

As such, it is not appropriate. for a compimy to send notice of defect for
.·. rnoltiple proposals under Rule 14a-8(c). upon receiving a revised proposal.
-13

This position will·apply to all proposals sub.mitted after an initial proposal
but before the company's dec:i"dline· for receiving proposals,· regardless· of
. whether.they
explicitly labeled as "revisions" to an initial proposal,
. · un.less the shareholder affirmatively indicates ·an intent" to submit a seco.nd,
. ·.. additional proposal for inclusion fn the company~s .proxy materials. In that.
. . case, the company must send the shareholder a notiCe of defect· p·ursuant
·.. t<;> Rule 14a.:.8(f)(l) if ifintend~ to exclude· E;Jither proposal from _its proxy
materials in reliance .on Rule 14a,.;8(c). ·In light of this guic;lance, with .
.respect to proposals or revisions received before a company's deadline for
submission, we will no ·longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff rio-action letters in which· we took .the view that a
··.··proposal wouid violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
· .·· a Rule 14a-8 no-action request to ~xclude an earlier proposal submitted by
the sanie ·proponent"or notified the. proponent that..the ea~lier proposal was.
·
·
·
·
·
·
·
·· ·excludable under the rule.

are

·:

,·

l

.i

. 14 See, e.g., Adoption of Amendments Relating to Proposals by Security
· Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR ~2~94].
·
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7/27/2012

-··---~v,~.-.,-"':"--"'----·---~-.----·--········--··---·-·"----.,..--:·-·· . . ······-········---··--·----···-···-·· ··-·· ...................--.------.. -----------.-.~-- ...... ,. __ .,,.....-----·~·------···--·~·--·--· . . ··--············-----·-·-····-·············

!;

J·.
i
~

t
i
i

l

;

j

i

i

li
i

!.

l

Page 9_of9
-_ .li:Because th~ relevant date for proving ownership under Rule l4a~-B(b) is-·
-_the date the proposal is submitted,- a proponent who does not adequately
_prove-ownership in connection with a proposal is not_ penilltted to submit
another proposal forthe same meeting on _a ·rater date.
-

.

-

.

..

.

- --1& Nothing in this staff-position has any effect on the status of any
sh~wetiolder proposal that is not withdrawn by the proponent or: its

_- _authorized· representative.

-

httfx//www.sec.gov/intei-ps/legal/cfslb14f.htm
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From:

Sent:
To:

Subject:
Attachments:

Dye, Alan L. <alan.dye@hoganlovells.com>
Thursday, August 30, 2012 3:33 PM
shareholderproposals
Rule 14a-8 Letters--Walgreen Co.
ExtractPagel.pdf

The attached page was inadvertently omitted from the exhibit filed with the letters relating to the proposal submitted
by John Chevedden and the proposal submitted by James McRitchie.

About Hogan Lovells
Hogan Lovells is an international legal practice that includes Hogan Lovells US LLP and Hogan Lovells International LLP. For more information, see
www.hoganlovells.com.

CONFIDENTIALITY. This email and any attachments are confidential, except where the email states it can be disclosed; it may also be privileged. If
received in error, please do not disclose the contents to anyone, but notify the sender by return email and delete this email (and any attachments) from
your system.

1

Greenberg, Joseph
From:

Dosier, Mark
Friday,· July 27, 2012 ·6:01 PM

Sent
To:

*** FISMA & OMB Memorandum M-07-16 ***

Cc
··Subject:
. Attachm~nts:

l

Sabatino, ihomas
. Walgreen Co. Rule 14a-8 proposals - John Chevedden/JamesMcRitchie
·Enclosures (Rule 14a-8 and SLB 14F).pdf; Letter to John Chevedden (7-27 -2012).pdf; letter
to James McRi~chie (7-27-2012).pdf

Please see the attached correspondence from Thomas J. Sabatino, .Jr.· r_egarding the above-ref~renced shareholder
·· proposals submitted to Walgreen Co.
·
·
******'******"'**~*******.,.....**~**

Mark L. Dosier .
Senior:Securities Attorney·
··Walgreen Co._· ...104 Wilinot"Road, MS#1425
· · Deerfield~ illinois 60015 ·
. ··voice: 847-315-8031
· Fax:-847.:.315-4464
.Cell: 224-343-9810
.
mark.doSier@walgreens.com .

.This email ~ess.qge, including .attachments, mqy contain information th.at is proprietG',Y, confidentiai; prlvileged and/or exempt from
.. disclosure. Please hoid it iri confidence. to protect privilege. and conftdentiality.. "If you are iwt the intended recipient, -then please
·· notify the sender and delete this message. Any· viewing, co(iying, publishing, disClosure, distribution of this· information, or the taking
... of qny action in reliance on the conten~,of this message by unin.tended·recipients is pro.hibited a.nd m.ay"constitute a violation of the
.. Electronic Communications Privacy Act. Unintended transmission does. not create an attorney-client relationship or constitute a
waiverof'any_legal privilege. ....
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