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February 28, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

Xcel Energy Inc.
Incoming letter dated January 13,2012

The proposal requests that the board ofdirectors establish a policy that the
board's chairman be an independent director who has not previously served as an
executive officer ofthe company.
There appears to be some basis for your view that Xcel may exclude the proposal
under rule 14a-8(i)(11). We note that the proposal is substantially duplicative of a
previously submitted proposal that will be included in Xcel's 20 12proxy materials.
Accordingly, we will not recommend enforcement action to the Commission ifXcel
omits the proposal from its proxy materials in reliance on rule 14a-8(i)(11).
Sincerely,
Angie Kim
Attorney-Adviser

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility witll respect to
matters arising under Rule 14a-8 [17 CFR 240. 14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice ~d suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company's proxy materials, a<; wen
as any information furnished by the proponent or the proponent's representative.
Although Rule 14a-8(k) does not require any commuci.cations from shareholders to the
Commission's staff, the staffwill always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or notactivities
proposed to be taken would be violative of the statute or ruJe involved. The receipt by the staff
of such information, however, should not be construed as changing the staff's informal
procedures and proxy review into a formal or adversary procedure.
It is important to note that the staffs and Commission's no-action responses to
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no
action letters do not and cannot adjudicate the merits of a company's positiorr with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company's proxy
material.

tl Xcel Energy®
RESPONSIBLE

BY

NATURE ®

Office of the Chief Counsel
Division of Corporation Finance
U.S . Securities and Exchange Commission
100 F. Street, N.E.
Washington, D.C. 20549
Re:

Scott Wilensky
Senior Vice President and General Counsel

414 Nicollet Mall, 5th Floor
Minneapolis, Minnesota 5540 I
Phone: 612.330.5942
Fax: 612.215.4504

BYE-MAIL

XceJ Energy Inc. - Notice of Intent to Exclude from Proxy Materials
Shareholder Proposal of Gerald R. Armstrong

Dear Ladies and Gentlemen:
This letter is submitted on behalf of Xcel Energy Inc., a Minnesota corporation ("XceJ
Energy"), pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, to notifY the
Securities and Exchange Commission (the "Commission") ofXcel Energy's intention to
exclude from its proxy materials for its 2012 Annual Meeting of Shareholders scheduled for
May 16,2012 (the "2012 Proxy Materials") a shareholder proposal (the "Armstrong Proposal")
from Gerald R. Armstrong (the "Proponent"). Xcel Energy requests confirmation that the staff
of the Division of Corporation Finance (the "Staff") will not recommend an enforcement
action to the Commission ifXcel Energy excludes the Armstrong Proposal from its 2012 Proxy
Materials in reliance on Rule 14a-S.
Pursuant to Rule 14a-8(j) and StaffLegal Bulletin No. 14D (November 7, 200S), we have
submitted this letter and its attachments to the Commission via e-mail at
shareholdemroposals@sec.gov. A copy ofthis submission is being sent simultaneously to the
Proponent as notification of Xcel Energy's intention to exclude the Armstrong Proposal from
its 2012 Proxy Materials. We would also be happy to provide you with a copy of each of the
no-action letters referenced herein on a supplemental basis per your request.
Xcel Energy intends to file its 2012 Proxy Materials on or about April 2, 2012.

The Armstrong Proposal
XceJ Energy received the Armstrong Proposal on December 6, 2011. A full copy ofthe
Armstrong Proposal is attached hereto as Exhibit A. The resolution of the Armstrong Proposal
reads as follows:
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That the shareholders ofXCEL ENERGY INC. request its Board of Directors to
establish a policy requiring that the Board's chairman be an "independent director," as
defined by the rules of the New York Stock Exchange, and who has not previously
served as an executive officer ofXCEL ENERGY INC.
This policy should not be implemented to violate any contractual obligation and should
specify: (a) how to select a new "Independent" chairman if the current chairman ceases
to be independent during the time between annual meetings of shareholders; and, (b) that
compliance is excused if no independent director is available and willing to serve as
Chairman.
Basis for Exclusion
Xcel Energy believes that the Armstrong Proposal may be properly excluded from the 2012
Proxy Materials pursuant to Rule 14a-8 for the reasons set forth below:
The Armstrong Proposal may be properly excluded under Rule 14a-8(i)(1l) because
it is substantially duplicative of a prior proposal that will be included in Xcel
Energy's 2012 Proxy Materials and that Xcel Energy received roughly 21 days
prior to the company's receipt of the Armstrong Proposal.
Rule 14a-8(i)(II) permits a company to exclude a shareholder proposal from its proxy
materials if "the proposal substantially duplicates another proposal previously submitted to the
company by another proponent that will be included in the company' s proxy materials for the
same meeting." The Commission has stated that the exclusion is intended to "eliminate the
possibility of shareholders having to consider two or more substantially identical proposals
submitted to an issuer by proponents acting independently of each other." Release No. 34
12999 (November 22,1976).
When two substantially duplicative proposals are received by a company, the Staff has
indicated that the company must include the fust-received proposal in its proxy materials,
unless that proposal may otherwise be excluded. See, e.g. , Wells Fargo & Co. (February 8,
2011); Great Lakes Chemical Corp. (March 2, 1998). More precisely, a company does not
have the option of selecting between duplicative proposals, but must include in its proxy
materials the first proposal it received. See, e.g., Wells Fargo & Co. (February 5, 2003). On
November 15, 2011, roughly 21 days prior to our receipt of the Armstrong Proposal, we
received a shareholder proposal (the "Prior Proposal") from the Massachusetts Laborers'
Pension Fund that addressed, just like the Armstrong Proposal, the independence of the
chairman ofXcel Energy's Board of Directors. A full copy of the Prior Proposal is attached
hereto as Exhibit B. The Prior Proposal's resolution reads as follows:
RESOLVED: That the stockholders ofXcel Energy, Inc. ("Xcel" or "the Company")
ask the board of directors to adopt a policy that, whenever possible, the board's chairman
should be an independent director who has not previously served as an executive officer
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ofXcel. The policy should be implemented so as not to violate any contractual
obligation. The policy should also specify (a) how to select a new independent chairman
if a current chairman ceases to be independent during the time between annual meetings
of shareholders; and, (b) that compliance with the policy is excused if no independent
director is available and willing to serve as chairman.
Two proposals need not be exactly identical for exclusion under Rule 14a-8(i)(1I). Rather, in
determining whether two proposals are substantially duplicative, the Staff has consistently
taken the position that proposals with the same "principal thrust or focus" may be substantially
duplicative even if such proposals differ as to terms and scope. See Pacific Gas & Electric Co.
(February I, 1993) (applying the "principal thrust" and "principal focus" tests). Put differently,
two proposals are substantially duplicative where they relate to the "same core issue." See, e.g.,
Paychex, Inc. (July 18, 2005).
As described above, the Armstrong Proposal requests that Xcel Energy's Board of Directors
"establish a policy requiring that the Board's chairman be an 'independent director,' as defined
by the rules ofthe New York Stock Exchange, and who has not previously served as an
executive officer of' Xcel Energy. The Armstrong Proposal also requests that the "policy
should not be implemented to violate any contractual obligation" and should specify how to
select an independent chairman if the current one ceases to be independent and that compliance
"is excused if no independent director is available and willing to serve as chairman."
The Prior Proposal requests that Xcel Energy's Board of Directors "adopt a policy that,
whenever possible, the board's chairman should be an independent director who has not
previously served as an executive officer ofXcel." Like the Armstrong Proposal, the Prior
Proposal also requests that the "policy should be implemented so as not to violate any
contractual obligation" and should specify "how to select a new independent chairman if a
current chairman ceases to be independent" and "that compliance with the policy is excused if
no independent director is available and willing to serve as chairman."
As noted above, the Prior Proposal was received by Xcel Energy prior to the Armstrong
Proposal and we intend to include the Prior Proposal in our 2012 Proxy Materials. As such, the
issue under Rule 14a-8(i)(11) is whether the Armstrong Proposal "substantially duplicates" the
Prior Proposal.
The core issue and principal focus of the Armstrong Proposal and the Prior Proposal are the
same- that is, they both seek to establish a policy that there be an independent chairman of
Xcel Energy's Board of Directors. Consistent with the Staffs analysis of the exclusion in Rule
14a-8(i)(1I), the differences in how the Armstrong Proposal and the Prior Proposal deal with
the definition of "independent" does not alter the fact that the core issue of both proposals is
the independent leadership ofXcel Energy's Board of Directors. For example, Verizon
Communications Inc. (February 2, 2005) involved two almost identical proposals to the
proposals at issue here. Like the Prior Proposal, the later-received proposal in Verizon
Communications Inc. did not define "independence" in relation to any third party independence
standard but simply sought the selection of "an independent director who has not previously
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served as an officer ofthe company as Chairman of the Board." Further, the earlier-received
proposal in Verizon Communications Inc., like the Armstrong Proposal here,
did define "independent director" pursuant to the rules of the New York Stock Exchange.
Notwithstanding that the proposals defined "independence" differently, the Staff concurred
with the exclusion of the later-received proposal under Rule 14a-8(i)(lI) as "substantially
duplicative" of the earlier-received proposal. See also Wells Fargo & Co. (January 7, 2009)
(concurring with the exclusion of a shareholder proposal that requested that "an independent
director who has not served as an executive officer of the Company serves as its Chairman of
the Board of Directors" as substantially duplicative of an earlier-received proposal under Rule
14a-8(i)(7) that requested "the Chairman . .. be a director who is independent from the
Company" and defined "independent" as "having the meaning set forth in the New York Stock
Exchange listing standards").
The Staff has consistently concluded that proposals may be excluded because they are
"substantially duplicative" when such proposals have the same "principal thrust," "principal
focus," or "same core issue." The Staff has reached this determination even when such
proposals differ as to certain terms and scope and even ifthe later-received proposal is broader
than the proposal received fust in time. For example, in Lehman Brothers Holdings Inc.
(January 12,2007), the Staff concurred with the view that a proposal that sought a report on
political contributions and certain non-deductible independent expenditures was substantially
duplicative of an earlier-received proposal that sought a detailed disclosure of political
contributions and expenditures by the company. In this situation, the Staff concurred with the
view that the proposals related to the same core issue-political spending-and differences
regarding the form of such spending did not affect the determination of whether the proposals
were substantially duplicative. See also Bank ofAmerica (February 14,2006) (same);
American Power Conversion Corp. (March 29, 2002) (concurring with the view that a proposal
that requested that the board of directors set a goal to establish a board with at least two-thirds
independent directors is substantially duplicative of an earlier-received proposal that requested
a board policy requiring nomination of a substantial majority of independent directors).
Furthermore, the Staff has concurred with the view that, where the inclusion of the earlier- and
later-received proposals in the company proxy materials and the shareholders' approval of both
could lead to shareholder confusion, the company may properly exclude the later-received
proposal in reliance on Rule 14a-8(i)(II). In this instance, it would be confusing for
shareholders to vote with regard to two proposals relating to identical leadership positions. The
vote itself could lead to further confusion, for example, if the shareholders voted to approve
one and reject the other, as the shareholders' intent and the mandate they issue would be
unclear, precisely the situation Rule 14a-8(i)(II) was designed to prevent. See, e.g., Time
Warner Inc. (March 2, 2006) (recognizing that "the policy concern behind Rule 14a-8(i)(lI)
would be frustrated [if] the company either would have to address conflicting mandates from
stockholders (if one proposal were approved but the other rejected) or would have to address
[what] stockholders desired (if both proposals were approved)." Consequently, Xcel Energy,
based on the above, is permitted to exclude the Armstrong Proposal from its 2012 Proxy
Materials pursuant to Rule 14a-8(i)(lI).
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RESOLUTION
That the shareholders of XCEL ENERGY INC.
its Board of Directors
a policy requiring that the Boardls
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and who
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the time between annual
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director is available and willing to serve as Chairman.
STATEMENT
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had to be followed, came
abundant money to fight
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Norges Bank Investment Management, has stated in
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division of responsibi
between
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, hire
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Thanl< you.
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November 15,2011

Ms. Cathy Hart

VP

Services and Corporate Secretary

Inc.
Xcel
414 Nicollet Mall
Minneapolis, MN 55401
Dear Ms. Halt:
On behalf of the Massachusetts Laborers' Pension Fund ("Fund"), I hereby submit the enclosed
shareholder proposal ("Proposal") for inclusion in the Xcel Energy, Inc. ("Company") prOxy statement to
be circulated to Company shareholders in conjlillction with the next annual meeting of shareholders. The
Proposal is submitted 1lI1der Rule 14(a)-8 (Proposals of Security Holders) ofthe U.S. Securities
Exchange Commission's proxy regulations.
The Fund is the benet1cial owner of approximately 8,230 shares of the Company's common stock,
more thaull ycar prior to this date
The Proposal is
which have been held continuously
system at the Company that enables
Board and senior
submitted in order to promote a
mana,\Cmlcnt to manage the Company for the long-tenn. Maximizing the Company's wealth ",,,,,.,r,"Ii,,,,
capacity over the long-tenn will best'serve the interests of the Company shareholders and other important
constituents ofthe Comp,my.

The Fund intends to hold the shares through the date of the Company's next
meeting of
shareholders. The
ofthe
will provide the appropriate verification of the
undersigned or a designated representative will pri;sclnt
berlcficial ownership by separate letter. Either
the Proposal for consideration at the arlIlUalmeetilw of sllar,eh()ld,~rs.
If you have any questions or wish to discuss the Proposal, please contact Ms. Jerlllifcr O'Dell,
LlUNA Department Corporate Affairs at (202)
of
Assistant Director
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in care of the
th
of North America Corporate Govemance
905 16 Street, NW,
Wushingt.on,
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BCMigdo
Enclosure
cc:
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That the stockholders ofXcel Energy, Inc, ("Xeel" or ''the Company") ask
the board of directors to adopt a policy that, whenever pO:lsH)le,
should be an independent director who has not
as an executive officer
of X('el.
policy should
to violate any contractual
to select II new indep(mdcni chltiTIlJ!ID
oblieation. The policy should also specify (a)
if a current
ceases 10 be independent during
hetween anmml meetillgs
shllreJlOl,der's; and, (b) that
with the
is excused if no independent
willing to serve as ehBtinrlan.
director is

It is the responsibillty of
Board of Directors to protect shareholders' long-term
management, including th" Chief
interests by providing independent oversight
Executive Officer (CEO), in directing the corporation's business and affalrs. Currently
Mr. Benjamin Fowke 1Il is both Xed's Chaimu\Il ofthe Board and CEO. We believe
two positions may not adequately protect shareholders.
the practice of combining
We believe that an independent
sets agendas, priorities and
for
the
can
board oversight of management and
ensure the objective
fUilcti:oning of un effective board. We also
that baving an independent Chainmm
(in practice as well as appearance) c!In improve accountability to shareowners, and we
view
of having a lead outside director, even one
II
set of duties,
as not adequate to fulfil these functions.
A number
respected institutiolls recommend such
CuIPERS' Corporate
Principles and Guidelines state that ''the independence of a majority of the Board is
!lot enough"; "the leadership of the bOiU'd must embrace independence, and it must
ultimately change the way
which directors interact with
" In 2009 the
lVU,"""Hl Center !It Yale School of Management issued II repol1, endorsed by a
of
investors and board members that recommended splitting the two positions as
provision for U.S. companies. A commission of The Conference
stated II 2003
corporation should give careful consideration to separating the offices of
the Board and CEO, with thoso two roles being perfonned by separate
individuals. The
would be one of the independent directors."
We
that the recent economic
d\1mollstrates that no matter how many
independent directors
are on the Board, that Board is
able to provide
of the officers if the Chairman of that Board is also the CEO of the
independent
Company.
We, therefore, urge shareholders to vote

this proposal.

