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Rule 14a-8(i)(3)

August 30, 2012

BY ELECTRONIC MAIL
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
shareholderproposals@sec. gov
Re:

Walgreen Co. (Commission File No. 001-00604)- Shareholder Proposal
Submitted by Amalgamated Bank's LongView Large Cap 500 Index Fund

Ladies and Gentlemen:
On behalf of Walgreen Co. ("Walgreens" or the "Company"), we are submitting this
letter pursuant to Rule 14a-8G) under the Securities Exchange Act of 1934 to notify the
Securities and Exchange Commission (the "Commission") of the Company's intention to
exclude from its proxy materials for its January 2013 annual meeting of shareholders (the "2013
proxy materials") a shareholder proposal and statement in support thereof (the "Proposal")
submitted by Cornish F. Hitchcock on behalf of Amalgamated Bank's LongView Large Cap 500
Index Fund (the "Proponent"). We also request confirmation that the staff of the Division of
Corporation Finance will not recommend to the Commission that enforcement action be taken if
the Company omits the Proposal from its 2013 proxy materials for the reasons discussed below.
A copy of the Proposal and related correspondence from the Proponent is attached hereto
as Exhibit A.
In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB No. 14D"), this
letter and its exhibits are being delivered by e-mail to shareholderproposals@sec.gov. Pursuant
to Rule 14a-8G), a copy of this letter and its exhibits also is being sent to the Proponent. Rule
14a-8(k) and SLB No. 14D provide that a shareholder proponent is required to send to the
company a copy of any correspondence which the proponent elects to submit to the Commission
or the staff. Accordingly, we hereby inform the Proponent that if the Proponent elects to submit
additional correspondence to the Commission or the staff relating to the Proposal, the Proponent
should concurrently furnish a copy of that correspondence to the undersigned.
\\DC - 700584/000300- 3483045 v5

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
August 30, 2012
Page 2
The Company currently intends to file its definitive 2013 proxy materials with the
Commission on or about November 19, 2012.
THE PROPOSAL

The Proposal requests that Walgreens' shareholders approve the following resolution:
"RESOLVED: The Shareholders ask the board of directors to adopt a policy that in the event of
a change in control (as defined under any applicable employment agreement, equity incentive
plan or other plan), there shall be no acceleration of vesting of any equity award granted to any
senior executive, provided, however, that the board's Compensation Committee may provide in
an applicable grant or purchase agreement that any unvested award will vest on a partial, pro
rata basis up to the time of the senior executive's termination, with such qualifications for an
award as the Committee may determine.
For purposes of this Policy, 'equity award' means an award granted under an equity inventive
plan as defined in Item 402 of the SEC's Regulation S-K, which addresses executive
compensation. This resolution shall be implemented so as not affect any contractual rights in
existence on the date this proposal is adopted."
BASIS FOR EXCLUSION

We believe that the Proposal may be excluded from the Company's 2013 proxy materials
pursuant to Rule 14a-8(i)(3) because the Proposal is impermissibly vague and indefinite and
therefore is inherently false and misleading in violation of Rule 14a-9.
Rule 14a-8(i)(3)- The Proposal is Vague and Indefinite in Violation of Rule 14a-9

Rule 14a-8(i)(3) permits exclusion of a shareholder proposal and supporting statement if
either is contrary to the Commission's proxy rules. One of the Commission's proxy rules, Rule
14a-9, prohibits the making of false or misleading statements in proxy materials. The staff has
indicated that a proposal is misleading, and therefore excludable under Rule 14a-8(i)(3), if "the
resolution contained in the proposal is so inherently vague or indefinite that neither the
stockholders voting on the proposal, nor the company in implementing the proposal (if adopted),
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal requires." See Staff Legal Bulletin No. 14B (Sep. 15, 2004) ("SLB No. 14B").
Additionally, the staff has said that a proposal is impermissible vague and indefinite, and thus
excludable under Rule 14a-8(i)(3 ), where it is open to multiple interpretations such that "any
action ultimately taken by the [c]ompany upon implementation could be significantly different
from the actions envisioned by shareholders voting on the proposal." See Fuqua Industries, Inc.
(Mar. 12, 1991).
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A. The Proposal Contains Inconsistent, Vague and Misleading Terms and References.

The staff has consistently deemed proposals relating to executive compensation to be
excludable under Rule 14a-8(i)(3) where core aspects of the proposal are ambiguous, making the
proposal so vague or indefinite as to render it misleading. The staff has permitted exclusion
where, for example, the proposal is internally inconsistent, fails to define key terms or otherwise
fails to provide necessary guidance on its implementation. In Devon Energy Corporation (Mar.
1, 20 12), for example, the staff permitted exclusion of a proposal substantially similar to the
Proposal, where the proposal and supporting statement contained language that mischaracterized
the payments that would be made to executives upon vesting of equity awards and failed to
define the key term "pro rata," leaving the proposal open to multiple interpretations. In
permitting exclusion, the staff noted that "neither shareholders nor the company would be able to
determine with any reasonable certainty exactly what actions or measures the proposal requires."
See also Staples, Inc. (Mar. 5, 2012) (proposal to eliminate accelerated vesting of payments to
senior executives upon a change in control with an exception for pro rata vesting contained
vague and indefinite terms such as "vest[ing] on a pro rata basis"); The Boeing Company (Mar.
2, 2011) (proposal requesting, among other things, that senior executives relinquish certain
"executive pay rights" did not sufficiently explain the meaning of the phrase); General Electric
Company (Jan. 21, 2011) (proposal requesting that the compensation committee make specified
changes to "senior executive compensation" arrangements that did not exist); Verizon
Communications Inc. (Feb. 21, 2008) (a proposal requesting that the board of directors adopt a
new senior executive compensation policy incorporating criteria specified in the proposal failed
to define critical terms such as "industry peer group" and "relevant time period"); Prudential
Financial, Inc. (Feb. 16, 2007) (proposal requesting that the board of directors "seek shareholder
approval for senior management incentive compensation programs which provide benefits only
for earnings increases based only on management controlled programs" failed to define critical
terms such as "senior management incentive compensation programs"); General Electric
Company (Feb. 5, 2003) (proposal urging the board of directors "to seek shareholder approval of
all compensation for Senior Executives and Board members not to exceed 25 times the average
wage of hourly working employees" failed to define critical terms such as "compensation" and
"average wage" or otherwise provide guidance concerning its implementation); and General
Electric Company (Jan. 23, 2003) (proposal seeking an individual cap on salaries and benefits of
one million dollars failed to define the critical term "benefits" or otherwise provide guidance on
how benefits should be measured for purposes of implementing the proposal).
The staff has also regularly allowed exclusion under Rule 14a-8(i)(3) where the meaning
and application of key terms or standards under the proposal "may be subject to differing
interpretations." See, e.g., Allstate Corp. (Jan. 18, 2011) (allowing exclusion of a proposal where
the term "executive pay rights" was not sufficiently explained); Energy East Corporation (Feb.
12, 2007) (allowing exclusion of a proposal relating to executive compensation where certain
key terms such as "benefits" and "peer group" were not defined); Wendy's International Inc.
(Feb. 24, 2006) (allowing exclusion of a proposal where the term "accelerating development"
was determined to be unclear); Peoples Energy Corporation (Nov. 23, 2004) (permitting
exclusion of a proposal where the term "reckless neglect" was determined to be unclear); Exxon
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Corporation (Jan. 29, 1992) (permitting exclusion of a proposal regarding board membership
criteria because certain vague terms were subject to differing interpretations); and Fuqua
Industries, Inc. (Mar. 12, 1991) (permitting exclusion where the "meaning and application of
terms and conditions ... in the proposal would have to be made without guidance from the
proposal and would be subject to differing interpretations"). In allowing exclusion of the
proposal in Fuqua Industries, the staff stated that "the proposal may be misleading because any
action ultimately taken by the [c]ompany upon implementation could be significantly different
from the actions envisioned by shareholders voting on the proposal."
"{V]est[ing] on a partial, pro rata basis up to the time ofthe senior executive's termination"

Similar to the examples cited above, the Proposal is deficient in that it fails to define
certain key terms and concepts. The Proposal asks the board of directors of the Company to
adopt a policy that would eliminate, upon a change of control, the vesting of equity awards
granted to senior executives, except that the Company's compensation committee may provide
that any unvested award "will vest on a partial, pro rata basis up to the time of the senior
executive's termination."
Neither the Proposal nor its supporting statement explains what "vest[ing] on a partial,
pro rata basis up to the time of the senior executive's termination" means, and an understanding
of the concept is necessary to a determination of how the Proposal would be implemented. The
failure to adequately explain this key term leaves the Proposal open to multiple reasonable
interpretations.
To illustrate the ambiguity, assume a senior executive is granted 1,000 restricted stock
units with vesting to occur in four equal annual installments beginning on the first anniversary of
the date of grant. A year and six months after the grant date, a change in control of the Company
occurs. At that point, the executive would have received 250 shares of stock on the first annual
vesting date, leaving 750 shares subject to the award. Below are a few examples that illustrate
differing yet reasonable interpretations of the "partial, pro rata" policy suggested by the
Proposal, each resulting in a materially different outcome for equity award holders in the event
of a triggering event:
1. The pro rata portion could be calculated for each of the three unvested tranches
by multiplying the ratio of total months worked to the number of months required
for full vesting of that tranche. Thus, in addition to 100% of tranche 1, the
executive would be entitled to 75% of tranche 2 (18 months worked I 24 months
required for full vesting), 50% of tranche 3 (18 months worked I 36 months
required for full vesting) and 37.5% of tranche 4 (18 months I 48 months required
for full vesting). In sum, the executive would be entitled to 406 additional shares
(with rounding).
2. Under an equally reasonable alternative interpretation of the Proposal, pro rata
might mean that the executive would be entitled to receive the number of shares
that would have been earned if vesting had occurred on a daily basis, so that the
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executive would receive a pro rata portion of the tranche vesting on the next
vesting date. Under this interpretation, the executive would be entitled to receive
one-half of the 250 shares scheduled to vest on the second anniversary of the
grant date, or 125 additional shares.
3. The pro rata portion of the executive's equity award could, alternatively, be
calculated by multiplying the ratio of total months worked to total months
required for full vesting by the total number of shares remaining subject to the
award. In this example, 37.5% (18 months worked I 48 months required for full
vesting), multiplied by 750 shares (total number of unvested units) results in the
senior executive receiving 281 additional shares (with rounding) upon the change
of control.
Under these three equally reasonable interpretations of "vest[ing] on a partial, pro rata
basis," assuming the exact same set of circumstances, the senior executive in question could be
entitled to as few as 125 accelerated shares and as many as 406 accelerated shares, a 225%
increase. Moreover, there are many other ways one could interpret the undefined terms "partial"
and "pro rata."
Further ambiguities arise when applying "vest[ing] on a partial, pro rata basis" in the
context of awards with performance vesting conditions. For example, where an award is based
on Company financial performance (such as operating income) for a fiscal period and a
triggering event occurs midway through the period, "partial, pro rata" vesting reasonably could
be interpreted to mean any of a number of things. Below are a few examples that illustrate
differing yet reasonable interpretations of the "partial, pro rata" policy suggested by the Proposal
in the context of awards with performance vesting conditions, each of which could result in a
materially different outcome for equity award holders in the event of a triggering event:
1. the ratio of the Company's actual performance for the interim period prior to the
triggering event to the Company's actual performance for the fiscal period, multiplied by
the number of performance shares that would have vested based on the Company's actual
performance for the fiscal period;
2. the ratio of the Company's actual performance for the interim period prior to the
triggering event to the target threshold established for the fiscal period, multiplied by the
number of performance shares that would have vested based on achievement of the target
level of performance for the fiscal period;
3. the ratio of the total days worked by the executive prior to termination to the total days in
the fiscal period multiplied by the number of performance shares that would have vested
based on the Company's actual performance for the entire fiscal period; or
4. the number of performance shares ultimately earned based on the Company's actual
performance for the entire performance period during which the triggering event occurs
(as the employee contributed to such performance at the beginning of the period).
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"Termination"

Additionally, the Proposal is ambiguous as to the term "termination." The Proposal does
not enumerate the types of termination which would be subject to the policy. A termination of
employment could occur in many different ways, including termination for cause, termination
without cause, voluntary departure or retirement. Furthermore, a "termination" could be
construed to include an individual's death or disability, and there is no indication of whether the
Proposal is intended to cover such situations as well. It is common practice for companies to
provide different benefits depending on the type of termination that occurs and the circumstances
of the executive's departure from the company. The Proposal does not specify the types of
termination to which the policy would apply, making it uncertain what terms are required to
implement the Proposal. There is no guidance as to whether all types of termination or just some
would trigger the Proposal.
Accordingly, neither the shareholders voting on the Proposal, nor the Company
implementing the Proposal can determine with any certainty what actions or measures the
Proposal requires or permits, thereby rendering the Proposal impermissibly vague and indefinite
under Rule 14a-8(i)(3).
B. The Supporting Statement Contains Materially False and Misleading Statements.

The staff has previously permitted exclusion under Rule 14a-8(i)(3) of proposals or
supporting statements where the supporting statement contained false or misleading statements
in violation of Rule 14a-9. In Boise Cascade Corporation (Jan. 23, 2001), for example, the staff
permitted the company to exclude significant portions of a supporting statement relating to a
proposal to separate the positions of chair and CEO because they dealt with "irrelevant issues
and misleading allegations" that would incite shareholders rather than "educating them on the
advantages or disadvantages of a separate Chair and CEO." See also Motorola, Inc. (Jan. 12,
2011) (permitting exclusion of a proposal where the supporting statement contained internal
inconsistencies regarding statements on equity retention); and Energy East Corporation (Feb. 12,
2007) (permitting exclusion of a proposal under Rule 14a-8(i)(3) where the focus of the proposal
was executive compensation while the supporting statement addressed issues including director
independence and plurality voting standards).
Similar to the examples referenced above, the Proposal is impermissibly false and
misleading because its supporting statement contains an incorrect statement about the
Company's existing practices regarding acceleration of payments upon a change in control.
Specifically, the third paragraph of the supporting statement states, " ... we note that Walgreen
uses a 'modified single trigger' mechanism to determine eligibility for accelerated vesting." This
statement is misleading and irrelevant because the Company does not use a modified single
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trigger mechanism for accelerating any of its equity awards. 1 The reference to modified single
trigger mechanisms therefore would mislead shareholders regarding the Company's current
equity award practices and the changes that might result if the proposed Policy were approved.
C. Revision Is Permitted Only In Limited Circumstances.

While the staff sometimes permits shareholders to make minor revisions to proposals for
the purpose of eliminating false and misleading statements, revision is appropriate only for
"proposals that comply generally with the substantive requirements of Rule 14a-8, but contain
some minor defects that could be corrected easily." SLB No. 14B. As the staff noted in SLB
No. 14B, "[o]ur intent to limit this practice to minor defects was evidenced by our statement in
SLB No. 14 that we may find it appropriate for companies to exclude the entire proposal,
supporting statement, or both as materially false and misleading if a proposal or supporting
statement or both would require detailed and extensive editing to bring it into compliance with
the proxy rules." See also Staff Legal Bulletin No. 14 (Jul. 13, 2001). As evidenced by the
number of misleading, vague and indefinite portions of the Proposal and its supporting statement
discussed above, the Proposal would require such extensive editing to bring it into compliance
with the Commission's proxy rules that the entire Proposal warrants exclusion under Rule 14a
8(i)(3). The staff reached the same conclusion in Staples, Inc. (Mar. 3, 2012), involving a
proposal substantially similar to the Proposal, where the staff disregarded the proponent's
request that it be allowed to revise the proposal.
CONCLUSION

For the reasons state above, it is our view that the Company may exclude the Proposal
from its 2013 proxy materials pursuant to Rule 14a-8(i)(3). We request the staffs concurrence in
our view or, alternatively, confirmation that the staff will not recommend any enforcement action
to the Commission if the Company so excludes the Proposal.

1

The Company has had a so-called modified single trigger provision in its form of Change of Control Employment
Agreement ("Agreement"). (Effective January 1, 2013, the Agreement will be replaced with a new plan, the
Walgreen Co. Executive Severance and Change in Control Plan, which contains a so-called double trigger vesting
provision, as described in the Company's Form 8-K filed on July 16, 2012. In addition, currently outstanding
Agreements will be replaced with the new plan, to the extent that the affected executives have consented to such
replacement. All of the Company's named executive officers for its most recently completed fiscal year have so
consented.) The Agreements provide for cash compensation and benefits in specified circumstances following a
change in control and do not relate to the acceleration of equity awards, which is the subject of the Proposal. The
vesting provisions applicable to the Company's executive equity awards upon a change in control vary by the type of
award, with stock options typically not providing for accelerated vesting upon a change of control and restricted stock
units and performance share awards typically providing for accelerated vesting in that circumstance, as described in the
Company's November 2011 proxy statement under the caption "Potential Payments Upon Termination or Change in
Control."
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If you have any questions or need additional information, please feel free to call me at
(202) 637-5737. When a written response to this letter is available, I would appreciate your
sending it to me by e-mail at Alan.Dye@hoganlovells.com and by fax at (202) 637-5910.

Sincerely,

Alan L. Dye

Enclosures
cc: Amalgamated Bank's LongView Large Cap 500 Index Fund
c/o Cornish F. Hitchcock
Mark L. Dosier (Walgreen Co.)
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HITCHCOCK LAw FIRM PLLc
5505 CONNECTICUT AVENUE, N.,W. • SUITE 304
WASHINGTON, D.C. :20015·2601
(202) 489:-48 1 3 • FAx: (202) 31 5·3552

CORNfSH

F.

HrrCHCOGK

E·MAIL: CONH@HrTCHLAW.COM

19 July .2012

Mr. Thomas J. Sabatino,
Corporate Secretary
Walgreen Co.
108 Wilmot Road
Deerfield, IL 60064

Jr~

Re: Shareholder proposal for qpcom.ing

By UPS
ahnu~l meeting

Dear Mr. Sabatino:

On behalf of Amalgamated Bank's LongView Large Cap 500 Index Fund (the
Fund"), I enclose a shareholder resolution for inclusion in the proxy materials that
Walgreen Co. plans to circulate to shareholders in anticipation of the upcoming
annualmeeting. The proposal is submitted under SEC Rule 14a-8and relates to
Walgreen's executive compensation policies.
11

The Fund is an S&P 500 inde~ fund located at 275 7th Avenue, New York,
N.Y. 10001. It has beneficially owned over $2000 worth of Walgreen common stock
for more than a year. A letter confirming ownership is being submitted under
separate cover. The Fund plans to continue ownership through the date of the
upcorn.ing annual meeting, which a representative is prepared to attend.
The Fund would be pleased to discuss the issues with you. Please let me
know if this is something in which you would he interested. Also, ifyou require. any
· additional information, please let me know.

;::y;{k/~
Cornish F .. Hitchcock

RESOLVED: The shareholders ask the board of directors to adopt a policy
that in the event of a change in control (as defined under any applicable
employment agreement, equity incentive plan or other plan), there shall be no
accel~ration of vesting of any eqt1ity. award granted to any senior executive,
Pl'.Qvid·ed.; bQW~V~J:·, ..that the bp~d'f.) ,C,o.~p~nsation Committee may provide in an
:ap~li¢ahle grant Q.r-~pl}l:Gh~se.,·~agr:{:1~;t~l~l1t t}lat any unvested award will vest on a
partial> p1·o~rata: b.a.sis· ·u~ to. th~'.tinle oft.~~ senior executive's termination1 with
:such qualifications:for·an award as the: Committee may determine.
For purposes of this Policy, "equity award'' means an award granted under an
equity incentive plan as defined in Item 402 of the SEC's Regulation S~K, which
addresses executive compensation. This resolution shall be implemented so as not
affect any contractual right.s in existence on the date this proposal is adopted.

SUPPORTING ST. t. \.TEMENT
Walgreen allows senior executives to receive an accelerated award of
unearned equity under certain conditions after a change of control of the Company.
We do not question that some form of severance payments may be appropriate in
that situation. We are concerned, however, that current practices at Walgreen may
permit windfall awards that have nothing to do with a senior executive's
performance.
·
According to last year's proxy statement; an involuntary termination or a
termination without good reason at the end of the 2011 fiscal year could have
accelerated the vesting of $28 million worth oflong~term·equity to Walgreen's five
senior executives, with Mr. Wasson, the President and CEO, entitled to $13.3
million out· of a total personal severance package worth $26.5 million.

In this regard, we note that Walgreen uses a "modified single trigger''
mechanism to determine eligibility for accelerated vesting: (1).There must a change
of control, which can occur as deimed in the plan or.agreement, and (2) HGood
reason" is defined to allow a senior executive to leave fo1· any reason during a 30~
day window one year after the change in control has occurred
We are unpersuaded by the argument that executives somehow ••deserve" to
receive unvested awards. To accelerate the vesting of unearned equity on the
theory that an executive was denied the opportunity to earn those shares seems
inconsistent with a "pay for performance" philosophy worthy of the name.
We do believe, however, that an affected executive should be eligible to
receive an accelerated vesting of equity awards on a pro rata basis as of his or her
termination date, with the details of any pro rata award to be determined by the
Compensation Committee.
In December 2011 Hewlett-Packard adopted a similar policy that provides for
pro rata awards. Other major corporations, including ExxonMobil, Chevron and
Occidental Petroleum, also have limitations on accelerated vesting of unearned
equity.
We urge you to vote FOR this proposaL

. _..~ AMALGAMATED
~'~BANK.·

19 July 2012

Mr. Thomas J. Sabatino,
Corporate Secretary
Walgreen Co.
108 Wilmot Road
Deerfield, IL 60064

Jr.

Via courier
Re: Shareholder proposal for upcoming.annual meeting
Dear Mr. Sabatino:.
This letter will supplement the shareholder proposal submitted to you by Cornish F.
Hitchcock, attorney for the Amalgamated Bank's LongView LargeCap 500 Index Fund (the 
"Fund"), who is authorized to representthe Fund in all matters in connection with that proposal_.,
At the time Mr. Hitchcocl(~ubmitted the Fund's resolution, the Fund beneficially owned
148,503 shares of Walgreen Co. common stock. These shares are held of record by
·
Amalgamated Bank through its agent, CEDE & Co. The Fund has continuously held at least
$2000.worth of the.Company's common stock for more than.one year prior to submission of the
resolution and plans to continue ownership through the date of your 2013 annual meeting.
If you require any additional Information, please l.et me know.
Sincerely,

·Scott Zdrazil
,.
.''.·.rate
First VP - Co
:.:.. ,
..... ·.... Governance
·

America's Labor Banke
275 SEVENTH AVENUE

NEW YORK, NY 10001

21 2-255-6200

.1,

www.amalgamatedbank.com
~,10115

