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March 16,2011

Jimmy Yang
Legal Director
Merck & Co., Inc.
One Merck Drive
P.O. Box 100, WS 3B.:5
Whitehouse Station, NJ 08889

Re: Merck & Co., Inc.
Incoming letter dated January 21,2011

Dear Mr. Yang:

This is in response to your letter dated January 21, 201 1 concerning the
shareholder proposal submitted to New Merck by People for the Ethical Treatment of
Animals, We have also received a letter from the proponent dated January 28,2011. Oúr
response.is attached to the enclosed photocopy of your correspondence. By doing this,
we avoid having to recite or summarize the facts set forth in the correspondence. Copies
orall of the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals.

  
Gregory S. Belliston
Special Counsel

Enclosures

cc: Susan L. Hall

Counsel
People for the Ethical Treatment of Animals
501 Front St.
Norfolk, VA 235 i 0



March 16,2011

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:. Merck & Co., Inc.
Incomingletter dated January 21,2011

The proposal requests that the board issue an anual report to shareholders
disclosing the number and species of all animals used in-house and at contract research
laboratories for both explicitly required tests and in basic research and development.

There appears to be some basis for your view that New Merck may exclude the.
proposal under rule 1 4a-8(b). We note that the proponent appears to have failed to
supply, within 14 days of receipt of New Merck's request, documentary support
sufficiently evidencing that it satisfied the minimum ownership requirement for the
one-year period as of the date that it submitted the original version of the proposal as
required byrule 1 4a-8(b). Accordingly, we wil not recommend enforcement action to
the Commission if New Merck omits the proposal from its proxy materials in reliance on
rule 1 4a-8(b). In reaching this position, we have not found it necessary to address the
alternative bases for omission upon which New Merck relies.

  
Adam F. Turk
Attorney-Adviser



DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arsing under Rule 14a-8 (17 CFR 240. 14a-8), as with other matters under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information fuished to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any information fushed by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communications from shareholders to the 
Commission's staff, the staffwil always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taen would be violative of the statute or rule involved. The receipt by the staff 
of such information, however, should not be construed as changing the staffs informal 

procedures and proxy review into a formal or adversar procedure. 

It is importt to note that the staffs and Commission's no-action responses to
 

Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no-
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposaL. Only a cour such as a U.S. District Cour can decide whether a company is obligated 
to include shareholder proposals in its proxy materials. Accordingly a discretionary 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
material. 
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Office of the Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, N.E. 
Washington, D.C. 20549 

Via e-mail: shareholderproposals~sec.gov 

Re: Shareholder Proposal Submitted by People for the Ethical Treatment of 
Animals ("PET A") for Inclusion in the 201 1 Proxy Statement of Merck 
& Co., Inc. 

Ladies and Gentlemen: 

This letter is fied in response to a letter dated Januar 20,2011 submitted to 
the Staff 
 by Merck & Co., Inc. ("Merck" or "the Company"). The Company 
seeks to exclude a shareholder proposal submitted by PET A. The proposal 
under review reads as follows: 

RESOLVED, to promote transparency and minimize the use of 
animals, the Board is requested to issue an anual report to shareholders 
disclosing the numbers and species of all anmals used in-house and at 
contract research laboratories for both explicitly required tests and in 
basic research and development. 

Merck's position is that the proposal can be omitted from the 2011 proxy 
materials for the following reasons: . 

. Rule 1 4a-8(b) - the proponent is ineligible to file a resolution for 
failure to hold shares for the required period of time; 

. Rule 1 4a-8( c) - the shareholder has submitted two resolutions;
 

. Rule 1 4a-8(i)(1 0) - the proposal is substantially implemented by
 

virte of 
 the Company's filing Form 7023 with the USDA; 
. Rule 14a-8(i)(2) and (6) - the resolution is a violation oflaw and the
 

Company lacks the power to implement it; and 
. Rule 14a-8(i)(3) - the resolution is false and misleading.
 

For the reasons that follow, the proponent requests that the Staff recommend 
enforcement action if the proposal is omitted from the 2011 Proxy Statement. 

I. The Proponent Has Substantiated Ownership of Shares in Compliance 
With Rule 14a-8(b). 

PETA submitted its shareholder proposal on October 28,2010. (Merck Exhibits 1 
and 2.) By letter dated November 9, 2010, Merck advised PETA of two issues. 
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First, Merck challenged the eligibility of PET A to fie a resolution asserting that shares of 

Schering Plough had to be owned for the period October 29 to November 3, 2009. Second the 
Company took the position that the resolution constituted more than one proposal, and demanded 
that it be revised to "a single proposal" within 14 days. 

PETA addressed both of 
 Merck's complaints. The deadline for filing a resolution with the 
Company was December 13,2010.1 PETA revised the shareholder resolution to comply with the 
Company's "single proposal" request. PET A then submitted the revised proposal with another 
proof of ownership of shares from its brokerage firm, Morgan Stanley. (Merck Exhibits 4 and 5.) 

Since the date of submission of 
 the revised proposal, namely November 17,2010, was more than 
one year after the merger date of 
 November 3,2009, the eligibility requirements were fully 
satisfied and the resolution was timely filed. Morgan Stanley confirmed ownership of shares for 
one full year prior to the date on which the resolution was filed. (Merck Exh. 7.) If Merck 
disagreed, it had an obligation under Rule 14a-8(f)(I) to notify the proponent of an eligibility 
defect. Since there was no eligibility defect, Merck did nothing. 

II. The Claim That PETA Has Submitted Two Proposals in Violation of Rule 14a­

8(c) Is Absurd; PETA Merely Acquiesced in Merck's Demand for a "Single 
ProposaL." 

By letter of 
 November 9, 2010, Merck complained that PETA's shareholder resolution constituted 
more than one proposal. Specifically, the Company stated the following: 

Your submission appears to include more than one distinct proposal relating to (Merck 
listed the four requests in the proposal). ... As such, PET A's submission is required by 
Rule 14a-8 to be reduced to a single proposal. If you wish to proceed, within 14 calendar 
days of your receipt of this letter, you must provide a revised proposal meeting the 
requirement of 
 Rule 14a-8(c). (Merck Exh. 3, p. 2.) 

Merck asked for a revised proposal on November 9th and received one on November 17th. To now 
argue that PETA's compliance with Merck's request constitutes the submission of 
 two proposals 
is simply not creditable and requires no further explanation. 

III. The Proposal Has Not Been Substantially Implemented; Filing USDA Form 7023
 

Is No Substitute for Issuing the Annual Report Sought Because Most of the 
Animals Used in Testing Are Not Subject to USDA Supervision. 

As the Staff noted in Texaco, Inc. (avaiL. March 28, 1991), "a determination that the company has 
substantially implemented the proposal depends upon whether (the company's) paricular policies, 
practices and procedures compàre favorably with the guidelines of 
 the proposaL." In this case, 
Merck's compliance with the USDA's reporting regulations does not compare favorably with the 
shareholder proposaL. 

As pointed out in the Supporting Statement, Merck reported using 19,579 animals in the 2008 to 
2009 period. However, these numbers do not include mice, rodents, and birds, none of whom is 

1 Proxy Statement dated April 
 12, 2010, p. 6. 
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covered by the Animal Welfare Act. More than 94 percent of the anmals used in regulatory 
testing and basic research and development are those very mice, rodents, and birds who are 
accorded no protections under the Anmal Welfare Act or any other federal law for that matter. 
By the numbers alone, Merck's filing Form 7923 is woefully inadequate compared with the 
shareholder proposaL.
 

Moreover, the numbers of anmals Merck reports on Form 7923 do not include those fared out
 

for testing in independent laboratories. As Merck admits on page 9 of its No Action letter "(t)he 
Company and its affiiates regularly enter into service agreements with research laboratories that 
conduct anmal research on the Company's behalf." Shareholders have no information 
whatsoever with respect to the numbers of 
 animals being tested in these contract research 
laboratories. In sum, Merck's anual filing with the USDA does not constitute substantial 
implementation of the resolution because it omits the overwhelming majority of anmals subject to 
testing. 

iv. The Resolution Neither Violates New Jersey Law, Nor Does Merck Lack the
 

Power to Implement It. 

This arguentthat Merck puts forward is pure sophistry. First, Merck retains independent 
laboratories, such as PLRS, and it is Merck's data that are being developed based on its protocols. 
Second, the resolution does not seek "inormation exchanged in the course of (Merck's) 
relationship (with contract laboratories)." (No Action Ltr. p. 9.) It seeks raw numbers and species 
of anmals used in testing. Thid, the "sample" confidentiality clause Merck attches as Exhbit 7 ­
- to the extent that it is competent evidence of anything -- supports PET A's position. Taken as a 
whole, it is designed to protect proprietar and confdential business inormation. Disclosure, by 
Merck, of the numbers and species of anmals used in its testing breaches neither. If Merck's 
argument were to be taken seriously, it would need to obtain the permission of its contract 
research laboratories in order to provide data to regulatory agencies such as the FDA or the 
USDA. To argue that Merck canot disclose the number of animals used in research and 
development and product testing because the Company has elected to outsource that testing is 
simple nonsense. 

The Staff 
 recently issued a non-concurence on a similar objection raised in the No Action Letter 
filed by General Electric. See General Electric Company (avaiL. Jan. 18,2011). The resolution 
filed at GE sought a report from the Board disclosing the "number and species of all anmals used 
in-house and at contract research laboratories ..." This is the same language appearng in the 
shareholder proposal under review. GE argued that it lacked the power to implement the 
resolution under Rule 14a-8(i)(6). GE specifically stated that "the Company is not able to gather 
and report information on 'all anmals used in-house and at contract research laboratories.''' (GE 
No Action Letter, Dec. 14,2010). 

As the proponent pointed out, there is a huge difference between being disinclined to prepare a 
report for shareholders, and unable to do so. In this case, Merck's arguent is no different from 
GE's and should be rejected? 

2 Even ifthis were a credible argument, which it isn't, the Staff 

has "a longstanding practice of 
 issuing no-action 

responses that permit shareholders to make revisions that are minor in natue..." Staff 
 Legal Bulletin 14B (Sept. 15, 
2004) In short, the Staff can permit the resolution to be edited to exclude "contract research laboratories." 
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V. The Proposal Is Completely Accurate, Using the Statistics Reported by Merck to 
the USDA and Video Documented Footage Showing Brutal and Inhumane 
Treatment of Animals at Merck's Former Contract Research Organization. 

As clarfied in Staff 
 Legal Bulletin 14B (Sep. 15,2004), the place for Merck to challenge the 
contents of 
 the resolution's supporting statement is "in their statements of opposition." That aside, 
the supporting statement is precise, accurate, and fully documented. The statistics reported in the 
shareholder proposal and attacked in the last paragraph on page 10 of Merck's No Action letter are 
culled directly from the Company's 2008 and 2009 Form 7023 filings with the USDA. A 
shareholder need only compare the figures in the resolution with those appearng on Merck's 
fiings attached as Exhibit 8 to its No Action letter. 

PETA's supporting statement reports that Merck experimented on 19,579 animals in-house. That 
figue is reached by adding the number of anmals Merck reported using in 2008 (i.e. 9,239) with 
the number used in 2009 (i.e.l0,340). Similarly, the numbers of 
 primates, dogs, rabbits, and 
guinea pigs were simply added up from the data Merck reported to the USDA. The data that 
1,330 anmals were experimented on with no relief from pain, were taken exclusively from 
Colum E of the USDA reporting form. If this data is false and misleading, then it is because 
Merck has falsely reported to the USDA. 

Likewise with respect to the information revealed in the resolution concerning the atrocities 
uncovered at Professional Laboratory and Research Services.3 In an interesting and telling tu of
 

a phrase, Merck states that "PRLR (sic) is unaffliated with the Company ..." (Emphasis 
supplied.) One need only do a superfcial search of "Professional Laboratory and Research 
Services" on the internet to locate news aricles reporting on the closure of PLRS emanating from 
the horrfic conditions. Some news reports highlighted the fact that both Merck and Schering-
Plough were clients of PLRS, along with other pharaceutical companes. 4 

Merck's contracting with PLRS goes back to at least 1996 when it retained the independent 
laboratory to test a hearworm product on cats. Again, in 1997, it used PLRS to test a roundworm 
product on cattle. 5 Schering-Plough also used PLRS in 2008 to perform testing on beagles for a 
product to treat roundworms.6 Durng the course of the undercover investigation that led to the 
surender of 
 the anmals and closure ofPLRS, a PLRS employee told PETA's investigator that 

3 htt://ww . peta.org/featues/professionalaboratory-and-research-services.aspx
 

4 See, e.g., htt://www.ibi.com/lab-used-by-Iily-other-drugmakers-accused-of-animal­

cruelty/P ARAS/aric1e/22l54. The following quote is from Indianapolis Business Journal: 
"The lab has tested flea and tick preventatives and other products for numerous companies, including Indianapolis-based Eli 
Lilly and CO.'s Elanco Animal Health division, as well.as Sergeant's, Bayer, Merck, Schering-Plough, Pfizer, Novartis, and 
Merial." (Emphasis supplied.) 

htt://www.fda.gov/AnmalVeteriar/Products/ApprovedAnimalDrugProducts/FOIADrugSumaries/ucml16793.ht 
ml - Merck engaged PLRS to test Hearguard product for cats in 1996; 
htt://www.guinealyn.info/fda/ AD A 140-84 1 .html - Merck retained PLRS to test pour-on chemical used on cattle in 
1997. 

htt://www.fda.gov/downloads/AnimalV eterinary/Products/ ApprovedAimalDrugProducts/FOIADrugSummaries/uc 
m062342.pdf 

4
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Schering-Plough retained PLRS to perform testing on anmals durng the course of said 
investigation. 

Merck and its merger companon Schering-Plough may characterize themselves as "unaffiiated" 
with PLRS, but they nevertheless have a 14-year history of 
 using the laboratory for animal testing. 
The fact that Merck would lie about its and Schering-Plough's use ofPLRS to do product testing 
on animals, should guide the Staff in its decision on the Company's No Action application. 

Conclusion 

For the foregoing reasons, we respectfully request that the Staff advise Merck that it will 
recommend enforcement action if the company fails to include the proposal in its 201 i Proxy 
Statement. Please feel free to contact me if you have any questions or require fuher inormation. 
I can be reached directly at 202-641-0999 or SHall3450(igmail.com. 

Very truly yours, 

~~~~ 
Susan L. Hall 
Counsel 

SLH/pc 

cc: Jimy Yang (via fax at 908-735-1218)
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Merck & Co. Inc. 
WS 3B-45 
One Merck Drive 
PO Box 100 
Whitehouse Station NJ 08889-0100 
181908423 1000 
Fax 908 7301218 

lanuary :20, :2(jj 0 oMERCK 
li.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street. NE 
WnshilglOn_ DC 10549 

Re: Shareholder Proposal of People For the Ethical Treatment of Animals 

Ladies (lnd Gentlemen: 

Merck & Coo, Inc. ("!\ew Merck"), formerly known as Schering-Plough Corporation ("Scbering­
Plough"r, a \lew Jersey corporation (the "Company"), received a shareholder proposal (the "Proposal") 
Ii-om People For the Ethical Treatment of Animals (the "Proponent"), for inclusion in tbe proxy materials 
Jor the Company's lOll Annual Meeting of Stockholders (the "Proxy Materials")_ 

In accordance with Staff Legal Bulletin 14D (\lovember 7, 2008), this leller is being transmitted 
via electron" mail. Also, in accordance with Rule 14a-8(j) of the Securities Exchange Act of 1934, as 
amended (the "Exch8l1ge Act"), the ComjJ8ny is simultaneously sending a copy uf this letter and its 
attachments to the Proponent as notice of its l11tcntiol1 to exclude the Proposal and supporting statemer.ts 
from the Proxy 1\1aterials and the reasons for the omission, The Company intenus to file its definitive 
Proxy ~1alerials with the Securities and E"hange Commission (the "Commission") on April 12,2011. 

Background 

On October 29, 21)] 0, the Company received the Proposal from tbe Proponent for inclnsion in the 
Proxy Materials. A copy of the Proposal IS attached to this letter as Exhibit 1. Attached to the Proposal 
was a letter dated October 29, 1010 from Morgan Stanley Smith Barney that indicated that the Proponent 
had continuously held at least $2,000 ill market value or 1% ofCollJpany stock for one year prior to and 
inclnding the date of the letter. A copy of that letter is allached to this letter as Exhibit 2. 

On November 9,2010, within 14 days of receiving the Proposal, the Company notifLed the 
Proponent that the Proposal was deficient, both for failing to satisfy the minimum ownership 
requirements of Rule \4a-8(b) and for including more than one proposal in violation of Rule 14a-8(c)_ 
The notification is nttached to this letter as Exhibit3. In response to the Company's deficiency notice, on 
November 17,1010 (the "November 17 Response"), the proponent submitted a leller to the Company that 
stated Ihat: 

Please be advised that a shareholder proposal sublllilled by People for the Ethical Treatment of 
Ani mals (PETA) on October 28, 20 lOis hereby withdrawn /lunc pro lunc as of that dale_ 
Accordingly the letter which we received from i\1ock dated November glh is no longer applicable 
to the withdrawn resolution_ 



u.s. Securiti~s and E\change Commission 
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lnstead of attaching a ne\v propos,d, hd'v\'eveL the Proponent re-submitted the Proposal with a few 
reI is Ions (the '"Revised Proposal"). A copy of the Revised Proposal is attached to this letter as E,hibit 4. 
:\ltached 10 the Revised Proposal was an adclil-ionalletter from Morgan Stanley Smith Barney that 
indicated [hal the Proponent h8d continuOll:';!y held at least $2,000 in market value or 1%) of Company 
slock for at least one year prior to and including the date of submission of the Revised Proposal. A copy 
of tllat leller is attached to this letter as Exhibit 3. The Company believes that it is entitled to omit the 
Proposi.ll and the Revised Proposal from the Proxy i\1alerials for the reasons discLissed in below. 

ANALYSIS 

I.	 The Proposals May Be Excluded Pursuant to Rule 14a-8(b) 

A.	 The Proponent AcqUired Shares of Merck Common Stock Within One Year of 
Submitting the Proposal 

Rule 14a-8(b) requires that a shareholder have continuously held at least $2,000 in market value. 
or ] ~~), of the stock entitled to be voted on a shareholder proposal at the meeting for which the proposal 
has been submitted for at least one year by the dale of the proposal's submission. In the context of 
proposals submitted to companies that recently completed merger transactions, the Staff has repeatedly 
taken the position that a former stockholder of a corporation that is merged out of existence does not 
become a stockholder of the continuing corporation until the merger date. The rationale for such position 
IS Ihat acquisition of shares of the continuing corporation constitutes a separate sale and purchase of 
securilies Illr federal securities laws purposes. See. eg.. Creen Bankshares, Inc. (FebrualY 13,2008). In 
th"t letter, the Staff took the position that Green Bankshares could exclude a shareholder proposal that 
had been submitted less than one year after the date that Green Bankshares had completed a merger. In 
granting no-action relief, the Staff stated that "[i]11 light of the fact that the transaction in which the 
proponent acquired these shares appears to constItute a sepanlte sale and purchase of securities for the 
purposes of the federal securities laws. it is our view that the pmponent's holding period for Green 
B;mkshares shares did not commence earlier tll,m May 18,2007, the effective time of the merger.,,1 See 
also Conoeol'll/lllps (March 24. 2003) (granting no-action relief onder Rule 14a-8(b) where the proponent 
received shares in the company pursuant to a merger that took place three months before submitting 
proposal even though the proponent held target compnny shares for over a year); Exe10n Corporation 
(March 15.2001) (granting no-action relief under Rule 14a-8(bl where the proponent received shares in 
the company pursuant to a merger that took place three weeks hefore submitting proposal even though the 
proponent held target company shares for over three years). 

As lVas the case in each of the 110-action letters discussed above. the Proponent received shares of 
Company common stock on the effective date of the merger of Merck & Co, Inc. COld Merck") with and 
into a subsidiary of Schering-Plough, November 3. 2009. In connection with the merger. Old Merck 
shareholders received one share of New Merck common stock for each share of Old Mcrck common 

I We understand that the Commission also has taken the position that a shareholder can include the time that such 
shareholder owned stock in the former parent of a spun-off company if such former parent was a public. See. e.g., 
ESCO Eicctronics Corp., SEC No-Action Letter (DeC. 12, 1990) (allo\\'ing shareholders of a company that was 
spllll-offfrom a public company less than a year prior to the submission of the shareholder proposal to include the 
period during which they owned the securities of the prl:decessor entity to satisfy Rule 14a-8 '5 minimum ownersllip 
requirements ). 
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slock. In addition, eLlch outstanding shZlre orSchering-Plough common stock was converted into the right 
to Icceivc $10.50 in cash and 0.5767 of;] s:hare of New Merck common stock, Lpon completion of the 

Illcrger, Old t\/1erck COlllmon Stock wa::: delisted and Old Merck was no longer a publicly traded compan:,' 

and beCc1l11e a wholly-owned subsidiary of Schering- Plough. Schering-Plough then changed its name to 
Merck & Co., Inc. ("New Merck"), resLltillg in a post-ll1erger company ,>,vith a single class of common 

stock. 

In light of the effective date of the merger, the Company notltied the Proponent that it did nol 
appenf to satisfy the minimum o\vnership requirements of Rule l43-8, noting: 

Rule 14a-8(b) promulgated under the U.S. Securities Exchange Act of 1934, as amended, requires 
that you establish your continuous ownership of at least $2,000 in market value, or 1%, of Merck 
securities entitled to be voted 011 your propos;]l at Merck's Annual Meeting of Shareholders for at 

least Ole year 11'om the date you submitted yOlll' proposal. 

In order to comply with tbe rule, you must have beld Merck slOck since tbe Effective Date, and 
0150 Illust have held Schering-Plough sroel-: from October 29,2009 until the Effective Date. Your 
letter did not provide information with respect to this requirement. Please provide us wJ:h 
documentation evidencing your continuous ownership of at least $2,000 in market value of 
Schering-Plough stock prior to the Effective Date for such a period as is necessary to satisfy the 
one yej)r holdi;lg requirement.=' 

Instead of providing the proof of ownership described above, presumably because the Proponent 
did not own SChering-Plough stock prior to the merger, the Proponent did not respond to the request for 
proof of ownet'ship, cllllosing instead to rev ise the Proposal and attempt to suggest that the Revised 
P!'Oposal was a new proposal. This response (or the lack thereof) should provide a basis for excluding the 
proposals under Rule 14a-8(b). 

In the ahsence of information indicating that the Proponent o\'''ned shares of Schcring-Plough 

priol'lo the effective date of the merger, and based on effective merger date of Noveml1er 3,2009, the 
Proponent only held Company common stock for eleven tlilimonths as of the date that it submitted the 
Propusal. This prov'ides a clear basis for excluding the Propos21under prior l1o·action positions. Sec, 
e.g.. Nor/lislur Neuroscience, Inc. (March 24, 2(09) (granting relief under Rule 14a-8(b) where the 
proposal was submitted on December 23, 2008, but the securities intended to satisfy the minimum 
ownership requirements were only acqUired 011 January 25, 20(8); KtySpan COlporatioll (March 2, 2006) 
(granting relief under Rule 14a-8(b) where the proposal was received on October 19, 2005, but the 
securities intended to satisfy the minimum ownership requirements were only acquired on October 10, 
2(05); OCA, Il1c. (February 24, 2(05) (granting relief under Rule 14a-8(b) where the proponent held 
shares for folll' days less than the one-year period). 

::. It bears noting that the position described in the deficiency notice is potentially more favorable for the Proponen: 
than is required by Rule 14a-8. While we found numerous no-action letters in which the staff took the position that 
the effective date for a merger is the acquisition date for securities acquired in the merger, we could not find any no­
action letters that clearly support the view [hai a skuehulder of the continuing cnlity prior to a merger can "tack" 
such prior ownership to satisfy Rule 14a-8(b). Nevertheless, the Proponent failed to satisfy this even more 
shareholder-friendly stzlIldard since the Proponent failed to demonstrate that it owned any Schering-Plough slack 
prior ;0 the etleetive da:e of the merger. 
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B.	 The Proponent Should Not Be Permitted to Circumvent the Minimum Ownership 
Period Requirement Through the Purported Withdrawal 

As noted above, the Proponent acquired Company common stock within one year of the date that 
it submitted the Proposal and therefore cannot demonstrate that it satisfies the minimum ownership 
I'equireillents ofRuk 14a-8 as of such date. In order to avoid the exclusion ofthe Proposal, however, the 
Proponent made changes to the Proposal and attempted to claim that it was submitting a "new" proposal. 
In ['act, a comparison of the ProposaJ anethe Revised Proposal makes clear that the Revised Proposal is 
not ncw at all. For example, the principal thrust of both versions of the Proposal is the same - that the 
Company provide a report to shareholders regarding the number and species of animals used in tests, 
b~lSic research and development. Similarly, the supporting statements ill the Proposal and the Revised 
Proposal are identical in all respects. In fact the only meaningful difference between the two versions of 
the Proposal is the deletion of provisions in the Proposal that also called for the Company to disclose its 
plans to phase out "mimal testing whenever possible, procedures to ensure compliance with animal 
welf;}re conditions in-house and at contract research laboratories, as well as disclosures regarding 
"enrichment measures" to improve living conditions for the animals used. While we believe these 
changes were likely necessary for the Proponent to avoid providing the Company with a basis for 
excluding the Proposal under Rule 14a-8(c) on the basis that it included multipJe proposals, sucb changes 
do not thereby create a new proposal within the meaning of Rule 14a-8. 

In this regard, we believe tbat the guidance provided in Staff Legal Bulletin 14 is instructive In 
Section £.2, the Staff provides tbe following guidance: 

If a company has received a timely proposal and the shareholder makes revisions to the 
proposal before the company submits its no-action request, must the company accept those 
revisions? 

No, but It may accept tbe sbareholder's revisions. If the changes are sucb that tbe revised 
proposaJ is actually a different proposal from the original, tbe revised proposal could be subject to 
exclusion under 

•	 rule 14a-8(c), which provides tbat a sbareholder may submit no more than one proposal 
to a company for a particulM shareholders' meeting; and 

•	 rule J4a-8(e), which imposes a deadJine for submitting shareholder proposals. 

Based On this guidance, tbe Company bas tbe choice of accepting Or rejecting tbe Proponent's revisions to 
the Proposal. 

The Company does not accept such revisions. Since the Company does not accept the revisions 
reflected in tbe Revised Proposal, the date of the submission aftbe Proposal, and not tbe date that tbe 
Proponent submitted the Revised Proposal, is the date tbat should be considered for the pUJposes of 
evaJuating whether the Proponent satisfied the minimum ownership requirements of Rule 14a-8(b)3 

.' It bears noting that the Company recognizes that there may be circumstances in which a shareholder may revise or 
withdraw a shareholder proposal prior to the submission ofa no-action request and prior to the deadline for the 
submission ofshclreholder proposals. As is discussed more fully ill Section II of this letter, however, prior Staff 110­

action positions indicate that a shareholder may no longer revise its proposal or submit an entirely new proposal 
(continued ... ) 
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The Company bel;eves that where, ,E here, a proponent puqJorts to withdraw a previously 
submItted proposal <lfter the Company has notified lhe proponent that such proposal may be excluded 
under Rule 14a-8(bl, and where the "nev,'" proposal l1lel"ely: revises the prior proposal, the substance, 
rarher rhan rhe form should prevaiL The subst8I'ce is that the Proponent has revised the Proposal and 
such revisions do not cme the Proposal of its central deficiency: that the Proponent acquired the shares 
lh~lt \\!ould otherwise give it the right to submit a shareholder proposal within less than one year of the 
date that It submitted the Proposal. Sccf'IJlhCIIStr-Busch Companies, Inc- (.January 17,2007),-+ 

As a tinallJote, we believe that the procedures for submissions of shareholder proposals set forth 
in Rule 14a-8 <Ire ]l1eant to ensure a smooth ancl reliable process for companies and sharellOJder 
proponents. The rules require that shareholder proponents own the requisite amount of shares as of the 
d.1t~ that they submit a propos;)l, ;lno the submission ofa proposal even one day prior to the completion of 
the one· year holding period provides a basis for exclusion. The Proponent's thinly veiled attempt 10 
circclI1wen( these rules through a purported "withdraw"J" should not be 101enlted. As the Commission has 
recognized time and time again, the Rule 143-8 process imposes ":':05t5 Oil companies and their 

stockholde,·s. In light of these costs, it is appropriate to require that shareholders adhere to ,he rules 
governing the process and aren't allowed to game the process as would be the case here if the Proponent 
\V~\S allo\ved to circumvent the minimum ownership requirement by labeling revisions to an otherwise 
excludable proposal as a withdrawal. By virtue of Rule 14a·8(1), the Company could not have waited 
unlil the deadline for submitting stockholder proposals under Rule 14a·8(e) had passed before notifying 
the Proponent that it bad not satisfied the minimum ownership requirements of Rule 14a·8. This notice 
required by Rule 14a·8(1) should not provide the Proponent with a chance to circumvent the minimum 
o\\.'nership requirements orthe rule through the resubmissiol1 orthe Proposal with minor revisions under 

the auspices of a withdrawal. 

without the Comp3ny's consent once a company has notified the shareholder of deficiencies in the shareholder's 
submission. Here, since the COJllpany alre<ldy h.1o notified the Proponent of the deficiencies assoC'iaten with the 
shareholder's submission, the Proponent could not revise the Proposal without the Company's consent. 

~ In lhat leLLer, much hke the instant situation, the shar~ilo]dcl' submitted a shar~holdC'r proposal, and after being 
noti fled by the company that such proposQI could be excluded under Rule 14a-8, attempted to withdraw the proposal 
by submitting a "new" proposal. Consistent with its approach in comparable situations, the Staff granted no-action 
rcliefunde~ Rule 14'1-8(10) with respect to the propos<ll that the proponent attempted Lo submit a new proposal, and 
granted no-action reliC'f under Rule 14a-8(c) with respect to the neW proposaL The facts in the Anheuser-Busch 110­

action letter are as follows: On October 17. :::111 ir, \ j1h~', hl'r, Bu:"ch rccei\'cd a proposal to dec lassify the board from 
lhe l'I·'_ll'()ILTI\_ (Ill lh-: ,,;jllle (h\te ti';\t it rl:'."_'I\."1 ;:,"',>:11_ tilL' (<lm!,l~t/ly informed the proponent by ('-In:lil !!lUl I 

;Ill' 1.,,11llIl~lny hi\(! prc\'iilLlc-;ly ,1c1optul ,111 ill1'l.'I1,!I-il 1;[ '(\ q" ('l'llifiCil!C of Incorporation to declassify its Board. 
l.l,--,'TlliIIS 1;1 liT" 11<)-;tCII()!1 l·l'que.'~L the L'<JlJ1i'(I11 (hI! iin~' .1.'·Jed !he proponent jf hc deSired to \\-'i1hdrcl\v thL 
,kcl:~:-,...,illC~llilln prnp()""~ll. instead ofsill1)ll\ \'ii',IIi-.!'\ Ill''; 111,.- \lrOpu~al. however. the propollent in L',lJ1Iettcr ~Cllt the 
;'rll~'l;',,':)\ :l ';'l't'(,I1,! 11)"(Jrll)'.;;Jl rh;)1 \\ :1" lllcHI·.L'il :11 
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II. The Revised Proposal May Be Excluded Pursuant to Rule 14a-8(c) 

Rule 14a-8(cl provides that a shareholder "may submit no more than one proposal to a company 
lor a particular stockholders' meeting."' Even though the Comp[ll1y does not accept the revisions includcd 
in the Revised Proposal and believes that the Proposal and the Revised Proposal should be treated as one 
proposaL it also believes that it would be entitled to exclude the Revised Proposal under Rule 14a-8(e). 
llere, since the Proponent has submitted a proposal for the 20 II Proxy Materials, which the Company 
intends to exclude under Rule 14a-8(b). it IS prohibited from submitting a second proposaL 

The Staffhas generally taken the position that a company may rely on Rule 14a-8(c) to exclude a 
sh'lreholder proposal that is submitted in substitution for a previously submitted proposal that a company 
has notitied the proposing shareholder could be excluded under Rule 143-8. See, e.g.. BC1'cr!y 
EnlClpriscs, Illc. (February 7. 1991). In Bcvcrl1' Ellie/prises, the proponent submitted a second proposal 
after being notified by the company that the lirst proposal would be omitted as moot. Tbe proponent then 
attempted to withdraw the first proposal and argned tbat the second proposal sbould be included in the 
company's proxy materials since only the second pmposal was left and the deadhne for submissions had 
not vet passed. 'iotwithstanding the proponent's attempt to witbdraw the first proposal, the Staff found 
th81 the second proposal could be excluded under the one-proposal rule, and granted no-action relief, 
noting: 

The Division concurs in your position that the October 26, proposal constitutes a second proposal 
that may be excluded under rule 14a-8(3)(4). That provision states tbat a "proponent may submit 
no more that one proposal ... for inclusion in the issuer"s proxy materials for a meeting of 
security holders. That provision also allows a proponent the opportunity to con[01111 hislher 
submission to the one-proposal limit after notice by the issuer of the limitation. In the Division's 
view, the one-proposal limit allows the omission of a proposal, notwitbstanding the absence of 
notlee by the issuer, if a statement of reasons to omit one proposal submitted by a proponent is 
filed in accordance with rule 14-8(d) and subsequently that proponent submits a second proposal 
il1'/olving another matter. In reaching [I position, the staff particularly notes that the Company 
advised the Proponent tbat the subject of the September I, proposal had heen rendered moot. We 
further note that after being advised that the Company had, within the meaning of rule 14a­
8(e)(l0). "substantially implemented" tile September 1, proposal. the Proponent withdrew tbat 
proposal and submitted the October 26, proposal which involved another matter. Under tbese 
circu1llstances, the Division wiJ1not recolllmend enforcement action to the Commission if the 
October 26, proposal is omitted fmm the Company's proxy materials. 

Sec o!so Dow Chemica! Campany (March 2.2006). Much like Bever!v Eille/prises and the present facts, 
the sh(lr(~holder in Dow Chemica! attempted to submit a second shareholder proposal and withdraw a 
previously submitted proposal after DOll' Chell/ico! had informed the shareholder that the shareholder's 
lirst proposal couid be excluded on the basis that the company already had implemented the first 
proposalS In our case this notification was effected by the deficiency notice that infol1ned the Proponent 

5 DOH' Chemiad summarized the chronology leading the attempted \vithdrawal oftlle first proposal as follows in its 
no-action request: 

... falleming receipt of the Classified Board Proposal, on October 21,2005 the Company wrote a letter to the 
Proponent reminding him of the 2003 Proposal and the Company's actions in 2004. The Company also 
requested that the Proponent withdraw the Classi fied Board Proposal, and informed him that that the Company 
\\'ould likely submit a no-action request to the SEC indicating that the First Proposal had already been 

(contillLled ... ) 
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thaI rhe Pro~osal could be excluded because the Proponent did not satis(y the minimum ownership period 
imposed by Kule 14a-8(b). In response to arglllllellt~ that are very similar to those being made here. the 

Statf granted no-action relief under Rule 14a-R( ill I0) with respect to the first proposal and under Rule 
14a-8(c) with respect to the second p"oposal Nowbly. bolh proposals were submitted before the deadline 
for the submission of shareholder proposals under Rule 14a-8(e).' 

Th~ fact that :he Company did not send out a secoi1<i (l deficiency notice notifying the Proponent 

of its failure to comply with the one-proposal limitation should not preclude no-action relief. The Staff 
has granted no-action relief in similar circumstances on several occasions. See, e.g., F;restone Tire & 
Rllbber Co (December 16, 1987). In that Jetter, Firestone notitled a shareholder of its intention to exclude 
the shareholder's proposal from its proxy materials and requested the Staffs view regarding the omission 
in a letter dated July 27, I9R7. On August 5. 1987. tile proponent submitted a second proposal Firestone 
responded, without any prior notice to the proponent, by seeking relief directly from the Staff under the 
one-proposal limitation. By letter dated December 16, 1987, the Staff agreed with Firestone's argument 
that the submission of the seconu lJl"olJosal violated the one-proposal limitation. 

The Firestone Tire no-action letter is not the only instance in which the Staff has allowed a 
company to exclude a proponent's second proposal pursuant to Rule 14a-8(c) without any further notice 
to the proponent that the second proposal violates the one-proposal limitation For example, in Noble 
ROlllan',-, Inc (March 12,2010), the Staff agreed with Noble Roman's arguments that it could exclude a 
"revised proposa]" because it represented a second proposal under Rule 14a-8(c) even thougb Noble 
Roman's had only notified the shareholder of its intention to omit the first proposal when it sent the 
proponent a copy of the no-action request to exclude the tlrst proposal. Noble Roman's did not send the 
sharc'lOlder a deficiency notice with respect to the second proposal - instead, it only notified the 
shareholder of the shareholder's violation of the one-proposal limitation \J,ihen it sent the shareholder a 
copy ofa no-action request to exclude tbe second proposal under Rule 14a-8(c). See also Raytheon Co .. 
(February 12. 20(9) (concluding that "the o:Je proposal limit allows the omission of a second proposal, 
llotv,Ij(!lstandll1g (he ab~el1ce of not icc, if a company: has filed a statement of reasons to omit a proposal in 

accordance with Rule 14a-81j) and subsequently the proponent submits the second proposaL"). 

Ironically. the Commission adopted the one-proposal limitation more than 30 years ago in 
response to concerns about tactics hke tbose employed by the Proponent. At the time, the Commission 
\\';'\S concerned thnt some "proponents ... [exceed] the bounds of reasonableness ... by submitting 

excessive numbers of proposals." Exchange Act Release No. 12999 (November 22, 1976). The instant 
Proposal and Revised Proposal are example.s of such abuses. As the Commission acknowledged in 1976, 

impleme:l1ed. The Company's letter to the Propone:lt, along with its attachments, is inclUded in Exhibit A 
hereto. 1n response, the Proponent submitteu tile rvLuurity Vote Proposal on October 25,2005, which induded 
the notation .. ] 0-25-05 Update" on the upper right-hand corner of the accompanying cover letter. 

I, The Proponent may attempt to argue that HC1'(JI.1' Ente/prises and Dow Chemict.1! are distinguishable from our facts 
because they involved two proposals on completely different topics, while the Proposal and Revised Proposal 
COncem the sJme topics. Any such arguments should be rejected - the Slaffhas granted no-action relief under Rule 
14a-8(c) ""'hen a proponent submitted two substantially similar proposals, as is the case here, See, e.g., Hallcsbnmds. 
fill'. (November 13, 2009) <,granting relief under Rule 14a-8(c) for an identical s~cond proposal where the first 
pl'oposal was properly excluded under Rules 14a-8(b) and 14a-8(1)); see also Motorola, Inc., (December 31. 200 I) 
(gr:lr ting rei itt" Ull der Rule 14a-81c) where the slurello/del" submitted two substantially similar proposals after the 
Staff had allowed the company to exclude the first proposal). 
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"(s]uch practices are inappropriate under Rule 14a-8 not only because they constitute an unreasonable 
",erei,e of the rigllt to submit proposols ot the expense of other shareholders but also because they lend to 
obscure other material matters in the proxy statements of issuers, thereby reducing the effectiveness of 
such documents ...." lei. Thus, the Commission adopted a two-proposal limitation (subsequently 
amcnded to he a one proposal limitation) but \vamect of the "possibility that some proponents may 
attempt to evade the [rule's] limitations through various maneuvers ..." Id. The Commission went on to 
'\\am lilat "sllch tactIcs" could result in (he ~Jantiflg uf nu-action requests permitting exclusion of the 
llluitiple proposols. We believe thot the present facts warrant such an outcome. The Proponent is 
attempting Lo cirCl:mvenl the one-proposal limitation of the rule through its submission of the Revised 
Proposal ofter leaming that the Proposal can be excluded in reliance on Ru]e 14a-8(b). Consistent with all 
urlhe Jlo-actiolllcttcrs discllssed above, the Company is entitled to exclude the Revised Proposal in 
reliance on Rule 14a-8(c). 

III. The Proposals VIay Be Excluded Pursuant to Rule 14a-8(i)(10) 

Rule 14a-8(i)(]0) permits a company to exclude a proposal l1'om1lS proxy materials if the 
company "has already substantially implemented the proposaL" The Commission has stated that for a 
proposal to be omitted as moot under this I'ule it must be "substantially implemented" by a company, not 
im\'!emented ill full or precisely as presented. See Exchange Act Re]ease No. 20091 (August 16, ] 983). 
The general policy underlying the "substantiall)' implemclltcd" basis for Cxclu3ion is "to avoid the 
possibility ofshar'eholdcrs having to consider matters which have already been favorably acted cpon by 
the management." See Exchange Act Release No. 12598 (July 7,1976). 

The Slaffhas consistently permitted exclusion of a shareholder proposal when a company has 
already substantially implemented the essential objective of the proposal even if by means other than 
those suggested by the shareholder proponent. See. ,'g., Wal-Mart Stores, Inc. (March 30, 20] 0) 
(concurring that a company's adoption of various interned policies and adherence to particular principles 
substantially implemented a proposal seeking the adoption of principles for national and intemational 
action to stop global warming specified in the pmposal); PG&E Corporation (March ]0.2010) 
(conclllTing that 8 company's practice of disclosing annll2ll charitable contributions in various locations on 
its website substantially implemented a proposal seeking a semi-annual report on specific information 
regarding the companY's charitable contnbutions); Aetna Inc. (March 27, 2009) (concurring that a report 
on gender considerations in setting insurance rates substantially implemented a proposal seeking;) report 
on the company's policy responses to public concerns about gender and insurance, despite the 
proponent's arguments that the report Jid lIot fully address a111ssnes addressed in the proposcl1)_ 

Both Proposals submitted by the Proponent <lsk the Company to disclose "the numbers and 
species of all aniinals \Ised in-house and at contract research laboratories for both explicitly required tests 
Zlnd in basic research i:.llld development." The Company and each of the contract research laboratories 
engaged by the Company, as required under the Anima] Welfare Act, submit, on an annual basis, 
informatiol1 disclosing the numbers and types of certain animals used to the United States Department of 
Agriculture ("USDA"). This information is supplied annually to the USDA on the Animal and Plant 
Health Inspection Service ("APH1S") Form 7023 ("Form 7023"). All animals that are required to be 
disclosed under the Animal Welfare Act are disclosed by the Company and each of the contract research 
laboratories engaged by the Company. 
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The information is made available on the APHIS website by the USDA.' Information not posted 
on the website :an also he obtained through a Freedom of Information Act request. The Proponent's own 
supporting statement includes the very data they are askll1g the Company tu Jisclose as part of the 
Proposals, which c]early indicates that the information is already readily available. Form 7023 identifies 
animals covered by the Animal Welfare Act and also provides additional space for tilers to include 
additional animals not already specified on Form 7023. Form 7023 is certined by either the CEO or 
legally responsible Institution Orncial at the Company. A specimen copy of Form 7023 is attached hereto 
as Exhihit () The Proponent's supporting statement in both Proposals cites with exact detail the number 
of animals covered under the Animal Welfare Act used by the Company and even includes a breakdown 
of certain species. Contract laboratories engaged by the Company are also required to disclose the 
inforlllZltion required onder Form 7023, ho\vever, sponsor infollllatioll is llOt disclosed. As further 
detailed belo\"', it \vould be a violation of 1mv for the Company to disclose infol1l1ation regarding contract 
labor;:,tories. 

IV. The Proposals May Be Excluded Pursllant to Rules 14a-8(i)(2) and 14a-8(i)(6) 

Rule l4a-8(i)(2) permits exclusion ofa proposzil that, if adopted, would cause the company to 
violate any state, federal or foreign law to which it is subject, while Rule 14a-8(1)(6) permits exclusion of 
a proposal that, if adopted, the company would lack the power or authority to implement. The staff of the 
Oi vision of COllJOration Finance has noted that a company may Olnit a shareholder proposal from its 
proxy materials on either or both of these grounds if the proposal in question "would result in the 
comp;:my breaching existing contractu("ll OblJgfltiolls. . because implementing the proposal would require 
the company to violate applicable law or would not be within the power or authority of the company to 
implement." Srof/Legal Bulletin 14B (September J 5,2004). In accordance with this position. the 
Division has consistently permitted exclusion of shareholder proposals under Rules 14a-8(i)(2) and 14a­
8(i)(6) where a proposal would require the company to breach its contrachlal obligations. See Banle 0/ 
America Corpororion (February 26, 2008) (proposal requiring disclosure of fees in an agreement covered 
by a confidentiality provision); Hudson Uniled BaI/COIf' (March 2, 2005) (proposal mandating rescission 
of sevemnce agreements governed by New Jersey law), NerCurren(s, JI1C. (June I, 200 I); Guest Supply 
Il1c. (October 28, 1998). This letter also constitutes the opinion of counsel required by Rule 14a­
8(j)(21(iil). 

The Company and its affiliates regularly enter into sen-ice agreements with research laboratories 
that conduct animal research on the Company's behalf. These agreements are typically subject to 
confidentiality agreements, which prohibits the Company's research partners from disclosing any 
information about the Company, A significant number of agreements are subject to mutua] 
confidentiality agreements which prohibit both parties thereto from disclosing infonnation exchanged in 
the course of that relationship. Such mutual c(,nfidentiality agreements prevent both parties from 
disclosing "any and all infol111ation, know-how. and data, whether oral, written, or graphic a]" without the 
prior written consent of the other party,' If implemented, the Proposals would require ti,e Company to 
disclose information regarding animals that are used by its research partners pursuant to such agreements. 
This, however, is beyond the Company's power to implement because it can not voluntarily report such 

7 See b..1l.Ir.//'.\'\I'\\'.:lphis.L1ScJ<1.govi'11linw) ';\ elr:IIT/ .. \I_lIllidl Ikportslll\cw°Ir)~OJersey 22/22-R-0030/r 2009 7/-R­
(In:;l) I,dffor the Company's 2009 report. 

SAn example (If StIch mutual confidenti:llity c:Llllse accompanies this letter as Exhibit 7. 
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in[OllllaLioll. furth..::r, the uniJaler:11 disclo~ure ofinforll1,ltion required by the Proposal would require the 
Company to breach its contractual obligntioll~ to mnintain all such information, including the animal 
r,,,,,arch data required by the Proposal, in confidence, Furthel11lOre, the Company lacks the ability to 
require its conlrJctuaJ cOllllterparties to provide it with the information required by the (Jroposal or to 
cOllsent to the Company's disclosure of any confidential information. 

The Company's service agreements and related coafidentiality provisions are typical]y govemed 
by New Jersey Jaw. Under New Jersey law, violation ofa confidentiality agreement gives rise to a breach 
of contract claim, See Servy v, Federal Business Centers, Inc, 6]6 F Supp,2d 496, 507 (D,NJ 2008), A 
breach of contract claim under New Jersey law involves the establishment of a contract, breach of such 
contract, damages flowing therefrom and thm the party asserting the claim has performed its obligations 
thereunder, See Frederico v, Home Depo/, 507 F3d ]88,203 (3d CiL 2007) (applying these elements to 
an alleged breach ofa written non-disclosure agreelllelll); Pubfl"c Servo Ewe/prise Group, file. v. 
Plnladelphia £lee, Co" 722 F, Supp, 184,219 (D,I\J, ] 989); see also 23 Williston 011 Contracts § 63: I 
(41h ed, 2010) ("[A] breach ofcol1tract IS a failure, Without legal excuse, to perf01111 any promise that 
forms the whole or part of a contract"), In New Jersey, a party who breaches a contract without 
sufficient legal cause shall be liable for damages. See First fiat. Slate Bank o.fNew Jersey v. 
COII/lIlol/wealth Fed. SOl' and Loan Ass '1/ olNorris/oll'n, 610 F2d 164, 174 (3rd Cif, 1979) (holding that 
object of I'emed)' for breach of contract is to make aggrieved party whole), ]n this regard, the Company's 
agreements generally' provide that any use or disclosure of confidential information will cause irreparable 
harm such that the other party shall be entitled to injunctive relief, in addition to monetary damages, 

If implemented, the Proposals would require the Company to unilaterally disclose confidential 
information in breach of its contractual obligations to maintain such infon11ation in confidence, thereby 
violating New Jersey law, Accordingly, we believe the Compan)' may exclude the Proposals from Its 
proxy materials in reliance upon Rules ]4a-8(i)(2) and 14a-8(i)(6), 

V, The Proposals May Be Excluded PurslIanllo Rule 14a-8(i)(3) 

Under Rule 14a-8(i)(3), a proposal may be omitted from a registrant's proxy statement if"the 
proposaJ or supporting statement is contr<lry to any of the Commission's proxy rules, including Rule 14a­
9, which prohibits materially false or misleading statements in proxy soliciting materials,"~ Rule ]4a-9 
provides, in peninent part, that "No solicitation subject to this regulation shall be made by means of any 
proxy statement, form of proxy, notice of meeting or other communication, \\Titten or oral, containing any 
statement which. at the time and in the light of the circumstances under which it is made, is false or 
miskadi:lg with respect to any material fact, or wllich omits to state any material fact necessary ill order 
to I11clke the statements therein not false or misleading." The Staff has stated that it would concur i;, a 
company's reliance on Rule 14<1-8(i)(3) to exclude a proposal \vhere a company "demonstrates 
obJectively that the proposal is materially false or misleading." See Staff Legal Bulletin 14B (September 
15, 2004), 

As stated earlier, the Proponent's Proposals each have identical supporting statements, The 
Proponent states "In 2008 and 2009, our COlllpany experimented on ]9,579 animals in-house" 11,830 
of these animals were used in painfL:! experiments in Company laboratories and more than 1,330 of them 
\-vere gi'\:en no pain reliefw·hatsoever." Presumably, the Proponent is referring to the Company's F0I111 
7023 filed in 2008 and 2009, copies of which are attached hereto as Exhibit 8 , however, the manner in 
which the Proponent has presented those nllmbers is materially misleading, 
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All e.\3111inatloll of Form 7023 sho\\~ six colulllils of information labeled A, B, C, D, E and F. 
Columns A and F relate to the animals covered by the Anilll;)] Welfare Act and the total number of 

~ll1i!ll~ds lIsed, respectively. Colulllns B through E categorize the use of such animals. Column B lists the 
llumber of {')lli11l(l]s nol yet llsed for research purposes: column C lists the number of animals whose lise 
ill\olved "110 pain, distress, or lise of pain-relieving drugs"; column D lists the number of animals whose 

use involved "pain or distress 10 the animals ,mel for \\/hich appropriate anesthetic, analgesic or 
rranquliizjng drugs I)o,'ere llsed" and column E lists the number of animals whose lise "involveci 

accompanying pain or distress to the anim<ll;;; and for \\/hich the use of appropriate anesthetic, analgesic or 

trallquilizin" drugs wOl:!d have adversely affected the procedures, results or interpretation of the teaching, 
rcsea:'ch experiment~, surgery or tests." 

The f0rl11 cle;nly differentiates betwc-en eXlleriments where the subject animals experienced pain 
or distress and whicll anesthetics, analgesics or tranquilizers were used and experiments where the use of 
,my anesthetics, analgesics or tranquilizers \vould "have adversely affected the procedures.... " TIle 
Company mitigates any pain or distress tha[ an animal may experience whenever possible and keeps to a 
minimum animal usage where mitigation efforts cannot be used due to its adverse affect on the related 
research The Proponent has decided not to include any discussion of this in their supporting statement. 

The Proponent's supporting statement also includes the following statement: 

Animals used in laboratory experiments experience pain, fear and stress, They spend their lives 
inllnnatural settings - caged and deprived of companionship - and subjected to painful 
experiments. This is reality for anim<lls in laboratories, \-Vhat should not be the norm is the 

outr:ght torture of defenseless animals. 

This statement is materially misleading because is does not apply to the Company's practices, 
First, as noted above, not a11 Jnimals used in laboratory experiences experience pain, fear or stress. 
Further, all caging of animals done by the Compally cOlllplies with USDA rcgulatOlY standards for caging 
as well as the standards noted in the Guide for the Care and Use of Laboratory Animals (National 

Academy Press, 1996). The Company's research [lcililies are inspected annually by the USDA to verify 
compliance with all caging standards and other USDA regulations. AdditIOnally, most animals are 

socially housed and not deprived of companionship. For example, non-human primates have an 
environmelll;d enrichment plans that incluue social hOllsing. The vderinary staff developed the plans and 
they are reviewed by the Institutional Animal Care and Use Committee as well as by the USDA.' 

9 Tl:c Illstitutional Anilllol Care and Use COlllmittee (lAClIe) j" a self-regulating entity that, according to U.S. 

federal lmv, :11l15t be established by institutions that use laboratory animals for research or instructional purposes to 

oversee and evaluate all aspects of the institution's aninwl care and use program. 
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.-\5 all addiuol1almeasure, the COI1lP~lI1Y'S research facilities also have attained and maintained 
accreditation from the Association for Accreditation and Assessment for Laboratory Animal Care 
("AAALAC'). The following is from AAALACs website: 

AAALAC International is a private, norprofit organization that promotes the humane treatment 
of animals in science through voluntary accreditation and assessment programs. . For some, 
.JllimaJ research is a controvel'siJJ topic. But like others in the animal welfare arena, AAALAC 
endorses the lise of f'l.nimals to advance medicine and science when there are no non-animal 
alternZl~jves, and when it is done in (Ill ethical and humane way!. When animals are used. 
AAALAC \\forks with institutions and researchers to serve as a bridge between progress and 
anil11~lJ well-being. This is done through AAALAC's voluntary accreditation process in which 
research programs demonstrate that (hey meet the minimum standards required by law, and are 
also going the extra step to achieve excel1ence i;l animal care and use 

The Company has taken great measures to ensure that the treatment of the animals used in its 
research efforts exceed statutory and regulatory minimum standards. Based on these measures we believe 
that it is clear that the Proponen['s statement that "[w]hat should not be the norm is the outright torture of 

defenseless animals" is clearly false and misleading, or at a mit1lmul11, IITelevant to the Company since 
the methods of research used by the Company cannot be characterized as involving torture. In this 
regard, \ve believe that the statement's ~'eferellce to "torture" is excludable under Rule 14a-9 on the basis 
thal illS lI1ilancmatory and is impugning, which, as indicated by Staff Legal Bulletin ]4B, Section BA, 
provides .J separ.Jte basis for exclusion. 

The- Proponent's supporting statement also includes a lengthy discussion about its undercover 
llwestigation of Professional Research Laboratory and Research Services ("PRLR''). PRLR is 
unaffiliated with the Company and the statements made by the Proponent regarding PRLR have nothing 
to do with the Company, More importantly, the discussion regarding PRLR has nothing to do with tbe 
Proponent's Proposal which is about disclosure of animals used in the Company's research efforts. 
Presumably, the motive behind including sLich statements about an unaffiliated third party is an attempt to 

link their behavior with the Company. 

CONCLUSION 

Accordingly, for the reasuns explained above, and without addressing or waiving any other 
possible grounds for exclusion, the Company requests the Staff to concur in our opinion that the Proposal 
may be excluded from the Company's Proxy Materials for the reasons set forth herein, 

]fyou have any questions or require allY further information, please contact me at 908-423-5744. 
Should you disagree with the conclusions set forth in this letter. we respectfully request the opportunity to 
confer with you prior to the determination of the Staffs Jinal positIOn, 

[r~ truly yours, 

Q1l11Y aJ g 
Legal Director 
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Office of the Secretary 

NOV - 22010October 28,2010 

Celia A. Colbert 
Senior Vice President, Secretary and Assistant General Counsel 
Merck & Co., Inc. 
1 Merck Dr. 
Whitehouse Station, NJ 08889 

Dear Secretary: 

Attached to this letter is a shareholder proposal submitted for inclusion in the 
proxy statement for the 2011 annual meeting. Also enclosed is a letter from 
People for the Ethical Treatment of Animals' (PETA) brokerage firm, Morgan 
Stanley Smith Barney, confirming ownership of 101 shares of Merck & Co., Inc. 
common stock, most of which was acquired at least one year ago. PETA has held 
at least $2,000 worth of common stock continuously for more than one year and 
intends to hold at least this amount through and including the date of the 2011 
shareholders meeting. 

Please contact the undersigned if you need any further information. IfMerck & 
Co., Inc. will attempt to exclude any portion of this proposal under Rule 14a-8, 
please advise me within 14 days of your receipt of this proposal. I can be reached 
clo Stephanie Corrigan at 323-644-7382 ext. 24 or via e-mail at 
StephanieC@peta.org. 

Very truly yours, 

Susan L. Hall 
Counsel 

Enclosures:	 2011 Shareholder Resolution 
Morgan Stanley Smith Barney letter 

peTA

PEOPLE FOR lliE ETHICAL 
TREATMENT OF ANIMALS 

501 FRONT ST. 
NORFOI K, VA 23510 

757-622-PETA 
757-6220457 (FAX) 

Info@peta.org 

2898 ROWENA AVE, #103 
LOS ANGELES, CA 90039 

323-644-PETA 
3236442753 [FAX) 

PETA.ORG 



TRANSPARENCY IN ANIMAL RESEARCH 

RESOLVED, to promote transparency and minimize the use of animals, the Board is 
requested to issue an annual report to shareholders disclosing the following: 

I, The number and species of all animals used in-house and at contract research 
laboratories for explicitly reguired tests; the number and species used in basic research and 
development; and the Company's plans to phase out animal testing wherever possible; 

2, Procedures to ensure compliance with basic animal welfare considerations in-house 
and at contract research laboratories, including enrichment measures to improve living 
conditions for the animals used, 

Supporting Statement 

Product development and testing involve ethical issues relating to animal suffering, In 2008 
and 2009, our Company experimented on 19,579 animals in-house. This numbers does not 
include mice and rats or animals used for Merck experiments in contract research laboratories, 
Among others, 2,674 primates, 4,444 dogs, 5,011 rabbits, and 3,550 guinea pigs were used, 
11,830 ofthese animals were used in painful experiments and more than 1,330 of them were 
given no pain relief whatsoever. 1 

Animals used in laboratory experiments experience pain, fear and stress. They spend their 
lives in unnatural settings - caged and deprived of companionship - and subjected to painful 
experiments, This is reality for animals in laboratories. What should not be the nonn is the 
outright torture of defenseless animals, 

A recent undercover investigation of a Merck contract research organization, Professional 
Laboratory and Research Services, Inc" shows that Merck has hired a laboratory where 
animals suffered above and beyond the commissioned tests even though our Company's 
policy specifically states that "Merck places high value on its animal welfare stewardship 
responsibility,,,2 Documentation and video footage 3 from this investigation showed: 

•	 Sick and injured animals regularly denied veterinary care; 
•	 An inadequately anesthetized dog struggling while an untrained worker extracts his 

tooth with pliers; 

•	 Cats slammed into cages; 
•	 Cats and dogs sprayed with pressure hoses; 
•	 Technicians screaming obscenities at animals while dragging, throwing, and kicking 

them; 
•	 One worker repeatedly tried to rip out a eat's nails; 

http://www.aphis.usda,gov/animal welfare/efoiaJ7023,shtml 
2 htl p://www.merck.com/corporate- respons ibi Iitv/research-rued icines-vacc ines/n ew­
techno Jogies/an imal- research/approach. htmI 
] http://origin,www,peta,onUtv/videos/animaJ-experimentationl59960953 600 I,aspx 

I 



• Filth and deafening noise. 

Our company has the ability and the obligation to enSUre that no animal suffers from lack of 
veterinary care, poor housing, or outright mistreatment. Further, OUr Company has an ethical 
and fiscal obligation to ensure that a minimum number of animals are used and that the best 
science possible is employed in the development of products. Given the fact that 92% of 
drugs deemed safe and effective when tested in animals fail when tested in humans and that, 
of the remaining 8%, half are later relabeled or withdrawn due to unanticipated, severe 
adverse effects, there is a clear scientific imperative for improving how our Company's 
products are tested. 4 

We urge shareholders to vote in favor of this socially and ethically important public policy 
proposal. 

4 FDA Commissioner: http://www.fda.govfNewsEvents/Speeches/ucm053539.htm 
Recent advances in genomics, systems biology, and computational biology can do much to 
reduce and eventually replace the use of animals in experiments. 
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MorganStantey 
SmithBarney 

October 28, 2010 

Celia A. Colbert 
Senior Vice President, Secretary and Assistant General Counsel 
Merck & Co., Inc. 
1 Merck. Dr. 
Whitehouse Station, NJ 08889 

Re: Shareholder Proposal for Inclusion in the 2011 Proxy Material 

Dear Secretary: 

This letter serves as fonual confinnation to verify that People for the Ethical Treatment 
of Animals is the beneficial owner of 101 shares of Merck. & Co., Inc. common stock and 
that PETA has continuously held at least $2,000.00 in =ket value, or 1% of Merck & 
Co., Inc. for at least one year prior to and inclUding the date of this letter. 

Should you have any questions or require additional infonuation, please contact me at 
(301) 765-6484. 

Mindy J. Mash 
Sf. Reg. Associate 
Morgan Stanley Smith Barney 

MOrg;J-1\ Sonl":,, SOl;th Barr.cy ue. MOrllbn sire 



EXHIBIT 3
 



Office of Corporate Staff Counsel Merck & Co .. Inc 
WS 3B45 
One Merck Drive 
PD. Box 100 
Whitehouse .Station NJ 08889·0100 
rei 908 423 1000 
Fax 908 7351218 

(VIA OVERNIGHT DELIVERY) 

November 9,2010 oMERCK 

Susan L. Hall 
People for the Ethical Treatment of Animals ("PETA") 
2898 Rowena Ave., #103 
Los Angeles, CA 90039 

Dear Ms. Hall: 

On October 29, 2010, we received your letter submitting a shareholder proposal for 
Inclusion in the proxy materials for the 2011 Meeting of Shareholders. 

On November 3, 2009 (the "Effective Date"), Merck & Co., Inc. ("Old Merck") merged 
with and into a sUbsidiary of Schering-Plough Corporation ("Schering-Plough") and 
Schering-Plough changed its name to Merck & Co., Inc. ("Merck"). 

Rule 14a-8(b) promulgated under the U.S. Securities Exchange Act of 1934, as 
amended, requires that you establish your continuous ownership of at least $2,000 in 
market value, or 1%, of Merck securities entitled to be voted on your proposal at Merck's 
Annual Meeting of Shareholders for at least one year from the date you submitted your 
proposal. 

In order to comply With the rule, you must have held Merck stock since the Effective 
Date, and also must have held Schering-Plough stock from October 29, 2009 until the 
Effective Date. Your letter did not provide information with respect to this requirement. 
Please provide us with documentation evidencing your continuous ownership of at least 
$2,000 in market value of Schering-Plough stock prior to the Effective Date for such a 
period as is necessary to satisfy the one year holding requirement. 

If you have not satisfied this holding requirement, in accordance with Rule 14a-8(f), 
Merck will be entitled to exclude the proposal. If you wish to proceed with the proposal, 
within 14 calendar days of your receipt of this letter, you must respond in writing to this 
letter and prove your eligibility by submitting either: 

•	 a written statement from the "record" holder of the securities (usually a broker or 
bank), verifying that, at the time you submitted the proposal, you continuously held 
the securities for at least one year; or 

•	 a copy of a filed Schedule 130, Schedule 13G, Form 3, Form 4, Form 5, or 
amendments to those documents or updated forms, reflecting your ownership of 
shares as of or before the date on which the one-year eligibility period begins and 



People for the Ethical Treatment of Animals 
November 9.2010 
Page 2 

your written statement that you have continuously held the required number of 
shares for the one-year period as of the date of the statement. 

Additionally, Rule 14a-8(c) stales that each stockholder may submit no more than one 
proposal to the company for a particular stockholders' meeting. Your submission 
appears to include more than one distinct proposal relating to: (i) the disclosure of the 
number and species of all animals used, (ii) Merck's plans to phase out animal testing 
wherever possible, (iii) procedures to ensure compliance with basic animal welfare 
considerations and (Iv) measures to improve living conditions for the animals used. As 
such, PETA's submission is required by Rule 148-8 to be reduced to a single proposal. 
If you wish to proceed, within 14 calendar days of your receipt of this letter, you must 
provide a revised proposal meeting the requirements of Rule 14a-8(c). 

Merck reserves the right, and may seek to exclude the proposal if in Merck's judgment 
the exclusion of such proposal from the proxy materials would be in accordance with 
SEC proxy rules. 

For your convenience, I have enclosed a copy of SEC Rule 14a-8 in its entirety. If you 
should have any questions, you may contact me at (908) 423-5744. Please direct all 
further correspondence regarding this matter to my attention. 

Very truly yours, 

~lmY
~gal Director 
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(i) The security holder will not use the list infonnation for any purpose other than to 
solicit security holders with respect to the same meeting or action by consent or au­
thorization for which the registrant is soliciting Or intends to solicit or to communicate 
with security holders with respect to' a solicitation commenced Ly'-the registrant; and 

(ii) The security holder willl10t disclose such infQffi1ation to any person other than a 
beneficial owner for whom the request was made and an 'employee or agent to the 
extent necessary to-effectuate- the communication or solicitation. 

Cd) The security holder shall oat use'lhe iofOlluation furnished by the registrant 
pursuant to paragraph (a)(2)(ii) of this section for any purpose other than to solicit 
security· holders with respect to the same meeting or action by consent or authorization 
for which the registrant is soliciting 'or intends to solicit or. to communicate with 
security holders with respect'to a solicitation conunenced by the =registrant; or disclose 
such information to any person other-thao an employee, agent, or beneficial owner for 
whom a request was made to the extent necessary to effectuate tIle communication or 
solicitation. The security holder shan return the -information 'provided pursuant to 
paragraph (a)(2)(ii) of Lhis section and shaU not .retain any copies thereof or of any 
infonnittion dcrivcd from such information after the tennination of the solicitation. 

(e) The security. hold~r shall reimburse the reasonable expenses incurred by the 
registrant in pedomJing the acts requested pursuant ta..paragraph (a) of lhis section. 

Note 1 to § 240.14a-7. Reasonably prompt methods of distribution Lo security 
holders may be used instead of mailing.·If an alternative dislribution,method is 
chosen, the costs of that method should be considered where necessary rather than 
the costs of mailing. 

Note 2 to § 240.14a-7.. '-"ben providing the information required by Exchange 
Act Rule l4a-7(a)(I)(ii), if the registrant has received affinnafive written or implied 
consentto.delivery of a single copy of.proxy materials to a shared address in ac­
cordance with Exchange Act Rule l4a-3(e)(l), it shall eXClude from the number of 
record holders those 10 whom it does not have to deliver a separate pro-xy st:tlement. 

Note 3 to § 240.I4a~7. If the registrant is sending the requesting security 
holder's materials under § 240.14~-7 and receives' a request- from the security 
holder [0 furnish the materials iri the form and manner described in § 240.14a-16, 
the regisfrant must accommod.ate that request. 

Rule 14a-8. Shareholder Proposals. 

Trus section addresses whena company must include a shareholder's proposal in its 
proxy statement and identify the proposal in its fonn of proxy when the company holds 
an annual or special meeting of shareholders. In summary, in order to have .your 
shareholder proposal induded on a company's proxy card, and included along with any 
supporting statement in its proxy statement, you must be eligible and follow certain ·,'/P procedures. Under a few specific circumstances, the company is pennined to exclude 
your proposal, but only after submitting, its reasons to tile Commission. We sbUctured 
this section in a question-and-answer formal so that it is easier to understand. The 
references to "you:' are to a. s.hareholder seeking to submit the proposal. 

(a) Question I: \Vhat is a proposal? 

A shareholder proposal is your recommendation Or requirement that the company and! 
or its board of directors take action, whicl1 you intend to present at a meeting of the 
company's shareholders. Your proposal should stale as clearly as possible the course of 
action that you believe the company should follow, If ybur proposal is placed on the 
company's proxy card, the eompany must also prOVide in tile furm of proxy mearis for 
shareholders to specify by boxes a choice between approval or disapproval, or abstention.. 
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Unless otherwise indicated, the word "proposal" a::; used in this section refers both to your 
proposal, and to your corresponding stalement in support of your proposal (if any) .. 

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate 
to the company that I am ~ligible? 

(1) In order to be eligible to submit a proposal, you must have continuously held at 
least $2,000 in market value, or I%. of the company's securities entitled to be voted on 
the proposal at the meeting for at least one year by the date you submit the proposal. 
You must continue to hold those securities through the date of the meeting. 

(2) If you are the registered holder of your securities, which meam: thatyour name 
appears in the company's records as a shareholder, the company can verify your 
eligibility 011 its own, although you will stilJ have to provide the company with a written 
statement that- you intend to continue to. hold the securities through the dale of the 
meeting of shareholders. However, if like many shareholders you are not a registered 
holder, the company likely does not know that you are a shareholder, or how mun)' 
shares you 'own, In this case, at the time )'OU submit your proposal, you must prove your 
eligibility to the company in one of two ways: 

(i) The nrst way is to submit to the company a written statement from the "record" 
holder of your securities (usually a broker or bank) vc:rifyingthat, at the time you 
submitted your proposal, you continuously held the securities for at least one year. You 
must also include your own written statement that you intend to continue to hold the 
securities through the date of the meeting of shareholders; or 

(ii) The second way tu prove ownership applies only if you have filed a Schedule 
13D, Schedule 130, Form 3, Faun 4 and/orFonn 5, or amendments to those documents 
or updated fonns, reflecting .your ownership of the shares as of or before the date on 
which the one-year eligibility period begins. If you have filed one of these documents 
with the SEC, you may demonstrate your eligibility by submitting to tile company: 

(A) A copy of the schedule and/or fonn, and any subsequent amendments repOIting 
a change in your ownership level; 

(B) Your written statement that you continuously held the required number of 
shares for the one-year period as of the date of the sralement; and 

(C) Your written statement that you intend to continue ownership of the shares 
through the date of the company's annual or special meeting. 

(c) Question J: How many proposals may I submit? 

Each shareholder may submit no more than one proposal to a company for a 
particular shareholders' meeting. 

(d) Question 4: How long can my proposal be? 

The proposal, induding any accompanying supporting statement, may not exceed 
.500 words. 

(e) Question 5: What is the deadline for submitting a proposal? 

(1) If you are submitting your proposal for the company's annual meeting, you can 
in most cases find the deadline in last year's proxy statement. However, if the company 
did not hold an annual meeting last year, or has changed the date of its meeting for this 
year more than· 30 days from last year's meeting, you can usually find the deadline in 
one of the company's quarterly reports on Form IO-Q (§ 249.308a of this chapter), or in 
shareholder reports of investment companies under § 270.30d-l of this chapter of the 
Investment Company Act of 1940, In order to avoid controversy, shareholders should 'n"" 
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submit lheir proposals by means, including electronic means, that permit them to prove
the <.late of deliwl)'. 

(2) The deadline is calculated in the follOWing manner if the proposal is submitted 
for a regularly schedulerl annual meeting. The proposal must be received at the com­
pany's principal executive offices not less than 120 calendar days before the dale uf the 
company's proxy statement released to shareholders in connection with the previous 
year's annual meeting. However, if the company did not hold an annual meeting the 
previous year, or if the date of thi::; year's -annual meeting has been changed hy more 
than 30 days from the- date of the previous year's meeting, then the deadline is a 
reasonable time before the company begins to print and send its pruxy matcrials. 

(3) If you are SUbmitting your proposal for a meeting of shareholders other than a 
regularly scheduled annual meeting, the deadline is a reasonable time': before the 
company -begins to print and send its proxy materials. 

(f) Question 6: What if I fail to follow one of the eligibility or procedural 
requirements explained in answers to Questions 1 throug~ 4 of this Rule 14a-H? 

(1) Th~ company may exclude your proposal, but only after it has notifIed you of the 
problem, and you have failed adequately to correct it. Within 14 calendar days of 
receiving your proposal, the company must notify you in writing of any procedural or 
eligibility deficiencies, as well as of the [ime frame for your response. Your response 
must be postmarked, or transmitted elcctronica11y, no later than 14 days from the dale 
you received [he company's notification. A company need not provide you such notice 
of a deficiency if the deficiency cannot be remedied, such as if you fail to submit a 
proposal by the company's properly determined deadline. If the company intends to 
exclude the proposal, it will later have to make a submission under Rule 14a-13 and 
provide you with a copy under Question 20 below, Rule 14a-8(j). 

(2) liyou fail in your promise to hold lhe required (lumber of securities through the date 
of the meeting of shareholders, then the company will be pennitted to exclude all of your 
proposals from its proxy materials for any meeting held in the following two calendar years_ 

(g) Question 7: Who has the burden of persuading the Commission or its staff 
that my proposaJ can be excluded? 

Except as otherwise Doted. the burden is on the company to demonSlrate that it is 
entitled to exclude a proposal. 

(h) Question B: Must I appear personally at the shareholders' meeting to 
presen1 the proposal? 

(I) Either you, or yUUI lepresentative who is qualified under state law to present the 
proposal on your behalf, must attend the meeting to present the proposal. \Vhether you 
attend the meeting yourself or send a qualified representative to the meeting in your 
place, you should make sure that you, or your representative, follow the proper slate 
law procedures for attending the meeting and/or presenting your proposal 

(2) If the company holds its shareholder meeting in whole or in part via electronic 
media, and the company permits you or your representative to prescnt your proposa[ via 
such media, then you may appear through electronic media rather than traveling to the 
meeting to appear in person. 

(3) If you or your qualified representative fail to appear and present the proposal, 
without good calise, the company will,be permitted to exclude Clii of your proposals 
frpm its proxy materials for anY_,!J1eet~gs"hel.d)n..t~e ,fl?llowing two calendar years. 
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(i) Question 9: I[ I have complied with the procedural requirements, on what 
other bases maya company rely to exclude my proposal? 

(.1) Improper Under Stale Law; If the proposal is not a proper subject for action by 
shareholders under .rhe laws of the jurisdiction of the company's organization; 

Note fa paragraph. (i)(1): Depending on the subject maHer, some proposals are 
not considered proper under state law if. they would be binding on the company if 
approved by shareholders. In our experience, most proposals that are cast as 
recommendations or requests that the board of directors take specified action are 
proper under state law. Accordingly, we will assume that a proposal drafted as a 
reconunendaHon or suggestion is proper unless the company demonstrates other­
wise. 

(2) Violation ofLaw: If the proposal would, if implemented, cause the company to 
vioble any state. federal, or foreign law to which it is subject; 

Note to paragraph (i)(2): We will not apply lhis basis for exclusion to pennit 
exclusion of a proposal on grounds that it would violate foreign law if compliance 
with the foreign law would resnlt in a violation of any stiite or federal law. 

0) Violation ofProxy Rules: If the proposal or supporting statement is contrary to 
any of the Commission's proxy rules, including Rule 14a-9, whidl prohibits materially 
false Gr misleading statements in proxy soliciting materials; 

(4) Personal Grievancej Speciallmerest: If tho:: proposal relates to the redress of a 
personal claim or grievance against the company or any other person, or if it is designed 
to result in a benefit to yOll, or to further a personal interesf, which is not shared by the 
other shareholders at large; 

(5) Relevance: If the proposal relates to operations which account for less than 5 
percent of the company's total asset:; at the end of its most recent fiscal year, and for 
less than 5 percent of its net earnings and gross sales for its most recent fiscal year, and 
is not otherwise significantly related to the company's business; 

(6) Absence ofPower/Authority: If the company would lack the power or authority 
to implement the proposal; 

(7) Management Functions: If the proposal deals with a matter relating to the 
company's ordinary business operations; 

(8) Relates to Electioll: If the proposal relates to a nomination or an election for 
membership on the company's board of directors or analogous governing body or a 
procedure for such nomination or election; 

(9.) Conflicts with Compauy's Proposal; If the proposal directly conflicts with one 
of the company's own proposals to be submitted \0 shareholders at the same meeting; 

Hore to paragrap·h (i)(9): A company's submission to the Commission under 
this Rule 14a-8 should specify the pl?ints of conflict with the company's proposal. 

CO) Substantially Implemented: If the company has already substantially im­
plementeet the proposal; 

(II) Duplication: If the proposal substantially duplicates another proposal previ­
ously submitted to the company by another proponent that will be included in the 
company's proxy materials for the same meeting; 

(12) Resubmissiolls: If the proposal deals with substantially the same subject 
matter as another proposal or .proposals that has or have been previOUSly induded i.n 

Rule 14a-8 

the company's proxy materials within the preceding 5 calendar years, a compu:1y 
may exclude it from its proxy materials for any meeting held within 3 calendar 
years of the lust time it was included if the proposal, received: 

0) Less than 3% of the vote if proposed once within the preceding 5 calendar years; 

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice 
previously within the preceding 5 calendar years; or 

(iii) Less than 10% of the vote on its last submission to shareholders if proposed 
three times or more previously within the preceding 5 calendar years; and 

(13) Specific Amount of Dividends: If the proposal relates to specific amounts of 
cash or srock dividends. 

(j) Question 10: What procedures must the company follow if it intends to 
exclude my proposal? 

(1) If the company intends to exclude a proposal from its proxy materials, it must 
file ils reasons with the Commission no later than 80 calendar days before it files its 
defmitive proxy statement and fonn of proxy with the Commission. The company must 
simultaneously proVide you with a copy of its submission. The Commission staff may 
pennit the company to make its submission later than 80 days before the company files 
its definitive proxy statement and form of proxy, if the company demonstrates good 
cause for missing the deadline. 

(2) The company must me six paper copies of the following: 

(i) The proposal; 

(ii) An explanation of why the company believes that it may exclude the proposal, 
which should, if possible, refer to the most recent applicable authority, such as prior 
Division lellers issued under the rule; and 

(iii) A supporting opinion of counsel when such reasons are based on matters of 
state or foreign law. 

(k) Question 11: May J submit my own statement to the Commission re~ 

spQllding to the compa,ny's arguments? 

Yes, you may submit a response, bu~ jl is nol required. You should try to submit any 
response Lo us, with a copy to the company, as soon as possible after the company 
makes its submission. This way, the Commission slaff will have time to consider fully 
your submission .before it issues its response. You should submit six paper copies of 
your response. 

(I) Question 12: If the company includes my shareholder proposal in its proxy 
materials, what information about me must it include along with the proposal 
itself1 

(1) The company's proxy statement musl inClude your name.and address, as well as 
the number of the company's voting securities that you hold. However, instead of 
providing that infonnatioIl, the company may instead include a statement that it wi! I 
provide the information to shareholders promptly upon receiving an oral or written 
request. 

(2) The compauy is not responsible for the contents of your proposal or supporting 
slalement. 
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(m) Question 13: What can I do if the company includes in Us proxy statement 
reasons why it believes shareholders should not vote.in favor of my proposal, and I 
disagree ","ith some of its statements? 

(1) The company may elect to include in its proxy statement reasons why it believes 
shareholders should vote against your proposaL The company is allowed to mak.e 
arguments reflecting its own point of view, Just as you may express your own paJnt of 
view in your proposal's supporting statement. 

(2) How(;ver. if you believe that the company's opposition to your proposal contains .;;>j.materially [alseoe misleading statemenls thai may violate our anti-fraud rule, Rule 
14a~9. you should promptly send to the Commission staff and the company a letter 
explaining the reasons for your view, along with a copy of the company's statements 
opposing your proposal. To [he extent possible, your letter should include specific 
factual information demonstrating the inaccuracy of the company's claims. Time 
permitting, you may wish to try to work uut your differences with the company by 
yourself before contacting the Commission staff. 

(J) We require the company to send you a copy of its statements opposing your 
proposal before it sends its proxy materials, so that you may bring to our l:I.ttention any 
materially false or misleading statement~, under the following timeframes: 

(i) ]f our no-actiun response requires that you make revisions to yom proposal or 
supporting statement as a condition tg requiring the company to include it in its proxy 
materials, then the company must provide you with a copy of its opposition statements 
no later than 5 calendar days after the company receives a copy of your revised 
proposal; or 

(ii) In all other cases, the company must provide you wilh a copy of its opposition 
statemenls no later than 30 calendar days before it files definitive copies of its proxy 
statement and form of prb:q under Rule 14a-6. 

Rule 14a-9. False or Misleading Statements. 

(a) No solicitation subject to this regulation shall be made by means of any proxy 
statement, form of proxy, notice of meeting or other communication, wriuen or oral. 
containing any statement which, at the time and in tbe light of the circumstances under 
which it is made, is false or misleading willi respect to any material fact, or which omits 
to stale any material fact necessary in order to make the statements therein-not false or 
misleading or necessary to correct any statement in any earlier COffiJuuJlicatioD with 
respect to the solicitalion of a proxy for the same meeting or subject matter which has 
become false or misleading. 

(b) The fact that a proxy statement, form of proxy or other soliciting material has 
bcen filed with or examined by Ule Commission shall not be deemed a finding by the 
COnunlssion that such material is accurate or complete or not false or misleading, or 
[hat the Commission has passed upon the merits of or approved any statement COIl­

tainecl therein or any matter to be acted upon -by security holders. No representation 
contrary to the foregoing shall be made. 

Noce. The following are some examples of what, depending upon particular
 
facts and circumstances, may be misleading within the meaning of this rule:
 

(a) Predictions as to specific future market values. 

(b) Material which direclly or indirectly impugns character, integrity or per­

sonal reputation, or directly or indirectly makes charges concerning improper,
 
illegal (Jr inunoral conduct or associations, without factual foundation.
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Office of the Secretary 

NOV- 21010October 28, 2010
 

Celia A. Cotben
 
Senior Vice President, Secretary and Assistant General Counsel
 
Merck & Co., Inc.
 
I Merck Dr.
 
Whitehouse Station, NJ 08889
 

Dear Secretary:
 

Attached to this letter is a shareholder proposal submitted for inclusion in the
 
proxy statement for the 2011 annual meeting. Also enclosed is a letter from
 
People for the Ethical Treatment of Animals' (PETA) brokerage fiml, Morgan
 
Stanley Smith Barney, confirming ownership of 101 shares of Merck & Co., lnc.
 
common stock, most of which was acquired at least one year ago. PETA has held
 
at least $2,000 worth of common stock continuously for more than one year and
 
intends to hold at least this amount through and including the date of the 20 II
 
shareholders meeting.
 

Please contact the wldersigned if you need any further information. If Merck &
 
Co., Inc. win attempt to excluue any p011ion of this proposal under Rule 14a-8,
 
please advise me within 14 days of your receipt of this proposal. I can be reached
 
c/o Stephanie Corrigan at 323-644-7382 ext. 24 or via e-mail al
 
StephanieC@peta.o~g. 

Very tmly yours, 

Susan L. Hall 
Counsel 

Enclosures:	 2011 Shareholder Resolution 
Morgan Stanley Smith Barney letter 

peTA

PEOPLE FOR THE ETHICAL
 
TREATMENT OF ANIMALS
 

501 FRONT ST 
NO,FOLK, VA 23510 

757·622·PE-A 
757·6220457 (FAX) 

Info@;leta.org 

2S9S ROWENA AVE., #lC3 
LOS ~NGELES, CA 90039 

323·644·PETA 
323·644·2753 (FAX) 

PETA.ORG 

mailto:StephanieC@peta.o~g


,)i:;T-28-20:0 1)9:24- VORGANST ANLEYE:M JTH BARNSY 301 761j645~ F'.iJ01/00lS 

Suit~ 17.3
 

Potomac, MD 20854
 

MorganStanley 
SmithBarney 

October 28, 2010 

Celia A. Colbert
 
Senior Vice President, Secretary and Assistant General Counsel
 
Merck & Co., loc.
 
I Merck Dr.
 
Whitehouse Station, NJ 08889
 

Re: Shareholder Propo,al for Inclusion in the 2011 Proxy Material 

Dear Secretary: 

This letter serves as formal confirmation to verify that People for the Ethical Treatment 
of Animals is the beneficial owner of 10J shares of Merck & Co., Inc. common stock and 
that PETA has continuously held at least $2,000.00 in market value, or I% of Merck & 
Co., Inc. for at least one year prior to and including the date of this letter. 

Should you have any questions or require additional infumJation, please contact me at 
(301) 765-6484. 

Sincerely, 

Mindy J. Mash
 
Sr. Reg. Associate
 
Morgan Stanley Smith Barney
 

MOf'bJn S,:mlq Smith B'.l;"ncl' LLC. M,mb<'r SII'L: 



TRANSPARENCY IN ANIMAL RESEARCH 

RESOLVED, to promote transparency and minimize the use of animals, the Board is 
requested to issue an annual report to shareholders disclosing the following: 

I. The number and species of all animals used in-house and at contract research 
laboratories for explicitly required tests; the number and species used in basic research and 
development; and the Company's plans to phase out animal testing wherever possible; 

2. Procedures to ensure compliance with basic animal welfare considerations in-house 
and at contract research laboratories, including enrichment measures to improve living 
conditions for the animals used. 

Supporting Statement 

Product development and testing involve ethical issues relating to animal suffering. In 2008 
and 2009, our Company experimented on 19,579 animals in-house. This numbers does not 
include mice and rats or animals used for Merck experiments in contract research laboratories. 
Among others, 2,674 primates, 4.444 dogs, 5,011 rabbits, and 3,550 guinea pigs were used. 
11,830 of these animals were used in painful experiments and more than 1,330 of them were 
given no pain relief whatsoever. 1 

Animals used in laboratory experiments experience pain, fear and stress. They spend their 
lives in unnatural settings - caged and deprived of companionship - and subjected to painful 
experiments. This is reality for animals in laboratories. What should not be the norm is the 
outright torture of defenseless animals. 

A recent undercover investigation of a Merck contract research organization, Professional 
Laboratory and Research Services, Inc., shows that Merck has hired a laboratory where 
animals suffered above and beyond the commissioned tests even though our Company's 
policy specifically states that "Merck places high value on its animal welfare stewardship 
responsibility.,,2 Documentation and video footage 3 from this investigation showed: 

•	 Sick and injured animals regularly denied veterinary care; 
•	 An inadequately anesthetized dog struggling while an untrained worker extracts his 

tooth with pliers; 
•	 Cats slammed into cages; 
•	 Cats and dogs sprayed with pressure hoses; 
•	 Technicians screaming obscenities at animals while dragging, throwing, and kicking 

them; 
•	 One worker repeatedly tried to rip out a eat's nai Is; 

1 ):Jt:tp://www.aphis.usda.goy/animal welfare/efoia/7023 .shtml 
2 httpj/www.merck.com!coroorate- respons ibilitvIresearc h- med icines-vacc ines/new­
techno1Ogj es/animal-research/approach. html 
3 http://or;gin.www.peta.org/tY/Yideos/animal-experi mentation/59960953 600 I.aspx 



• Filth and deafening noise. 

Our company has the ability and the obligation to ensure that no animal suffers from lack of 
veterinaty care, poor housing, or outright mistreatment. Further, our Company has an ethical 
and fiscal obligation to ensure that a minimum number of animals are used and that the best 
science possible is employed in the development of products. Given the fact that 92% of 
drugs deemed safe and effective when tested in animals fail when tested in humans and that, 
of the remaining 8%, half are later relabeled or withdrawn due to unanticipated, severe 
adverse effects, there is a clear scientific imperative for improving how our Company's 
products are tested. 4 

We urge shareholders to vote in favor of this socially and ethically important public policy 
proposal. 

4 FDA Commissioner: h!!Q://www.fda.govlNewsEvents/Speeches/ucm053539.htm 
Recent advances in genomics, systems biology, and computational biology can do much to 
reduce and eventually replace the use of animals in experiments. 



bee:	 Celia Colbert 
Bruce Ellis 
Jon Filderman 
Katie Fedosz 
Erie Stern 
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Cltlla A. Colbert 

I'C. I 15 lOlO 
November \7, 2010 

-7 K..~o';.2.. 
,----_.-.,.--_._... 

Cdia A. Colbert
 
Senior Vice President, Secrl'lary and Assistant General Counsel
 
Merck & Co., Inc.
 
I Merck Dr.
 
WhiLehouse Station, NJ 08889
 

Dear Secretary: 

Please be advised thaL a shareholder proposal submitted by People tor !he Ethical 
Treatment of Animals (PETA) on October 28. 2010 is hereby withdrawn mmc pro 
runc as ofthllL date. Accordingly, the letter which we received from Merck dated 
November 9th is no longer applicable to the wilhdrdWQ resolution. 

Atlaohed La thi. letter is a shareholder proposal submitted for inclusion in the 
proxy statement for the 2011 annual meeting. Also enclosed is a letter from 
PETA's brokerage flrtn, MorgllJ1 Stanley Smith Barney, confmning ownership of 
101 .hares of Merck & Co., Inc. common stock. PETA has held at least S2,O()() 
worth of common <toek continuously for more than one year and intends to hold 
at least this amount through llI1d including the date ofthc 2011 shareholdtml 
meeting. 

Please contact the undersill"ed if you neeli any further information. If Merck & 
Co., lnc. will attempt to oxclude any portion ofthis proposal under Rule 14a·8, 
please advise me within 14 days of your receipt of this proposal. 1can be reached 
at Susan L. Hall, c/o Stephanie Corrigan. 2898 Rowena Ave. Suite 103, r-os 
Angeles, CA 90039, by telephone at (323) 644-7382 ex\. 24, Or bye-mail at 
StephanieCC.v.oota.org. 

Very trulYyours, 

Susan L. Hll1l 
Counsel 

Enclosures;	 2011 Shareholder Resolution 
Morgan Stanley Smith Barney letter 

!=~

peTA

PEOPLE FOR '11£ ETHICAl.
 
TRfATlfENT Of ANIMALS
 

501 fRONT ST. 
NORfOLK. VA 23510 

757·622-PETA 
757·622·0457 (FAX) 

Inlo@pet•. org 

2898 ROWENA AVE., #103 
LOS ANGEloS. CA 90039 

323·644·PETA 
323·644,2753 (FAX) 

PErA.ORG 
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TRANSPARENCY IN ANIMAL RESEARCH 

RF.SOLVED. 10 promote transparency and minimize the USc of animals. the Board i$ 
requested to issue an annual report to shareholders disclosing the numbers and species ofall 
animals osed in-house and al contract research laboratories for both cxplicilly required lests 
.nd in basic research and development. 

Supporting Statement 

Product development and testing involve ethical issues relating to animal suffering. In 2008 
.nd 2009, our Company experimented on 19,579 animals in-house. This number docs nOI 
include mice and rats or any animals used for Merck experiments in contract ~earch 

labOlatories. Among othom, 2.674 primates, 4,444 dogs, 5,011 rabbits, and 3.550 guinea pigs 
were used. 11,830 of the,. animals were used in painful experiments in Merck laboratories 
and more than 1,330 oflhem w.... given IlO pain neliefwllatsoever.' 

An imals used in labonlt<,l)' c><pcrim~nts experience pain, fear and stress. They spend their 
live. in unn81ura] settings -. caged and deprived of companionship - and subjected to painful 
experiments. This is reality for animals In laboratories. What should nol be the nonn is the 
outright torture of defenseless animals. 

A recent undercover investigation of a Merck contract research organization. Professional 
Laboratory and Research Services, Inc., shows that Merck has hired a laboratory where 
animals suffered above and beyond the commissioned tests even though our Company's 
policy specifically states that "Merck places high value on its animal welfare stewardship 
responsibility .,,2 Documentation and video footage J from this investigation showed: 

•	 Sick and injured animals regularly denied veterinary care, 
•	 An inadequately anestheti7m dog struggling while an untrained worker extracts his 

tooth with pliers; 
•	 ClIt$ slammed into cages; 
•	 Cal$ and dogs sprayed with pressure hoses; 
•	 Technicians scrtaming obscenities at animals while dragging, throwing, and kicking 

them; 
•	 One worker repeatedly tried to rip out a eat's nails; 
•	 Filth and deafening noise. 

Our company has the ability and !he obligation to ensure that no animal suffers from lack of 
veterinary care. poor housing, or outright mistreatment Further, our Company has an ethical 
snd fiscal obligation to ensure that a minimum number of animals arc used lIJld thallhe besl 
science possihle is employed in the development ofprodllcts. Given the fact thaI 92% of 

I h!.m;!1!!'.l\'!!','lIlh!§,!'oIl!,,".!l!1v/animal welfareiefoia/7023.s!ltm1 
2 http://ww\N_merck.comlcorpowe--responsibmty/research-medicjJWS~vaccines/new­

t<;chnolQ&i~3!liID!!J.:I"S!~archiaRproach.html 
f htlp:llorigin.www.peta.orgltv/yjdeoslanimal-<lxperimenti!lion/S996095360Ql.a!\!1x 
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drugs deemed safe and effective when tested in animals fail when tested in hwnans and that, 
of the remaining S%, half are later relabeled or withdrawn due to unanticipated, severe 
adverse effects. there is a clear scientific imperative for improving how OUr Company's 
products arc te.led.' 

We urge shareholders to vote in favor of this socially and ethically important public policy 
proposal. 

, fDA C<>mmissioncr. hqp:/lwww.fda,i0y!NewsEvents/SpcechoslucmOS3S39.l1tm 
/{ccent advances In genomic., systems biology, and computational biology can do much to 
reduce and eventually replaco tl1e use ofanimals in experiments. 

TOTRL P.04 
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?~lJ h& Road 
Suite 115
 
Pommac., MO 20854
 

Morganstanley 
SmithBarney 

Nov=mber 17, 2010 

Celia A. Colbert
 
Senior Yice PIesidenl. Sectewy and A88isUml GeneIll1 Qlunse1
 
Mcl'ck &; Co., Inc.
 
1 MmkDr.
 
Whlleboose Station, NJ 08889 

"Re: Slulreholder Proposal for Inclusion in the 2011 Proxy Materilll 

This Jetter serves as forma] coofirmation to vMfy that People for the Ethical Treatment 
of AnI.mals is tile beneficial owner of 101 shSleS of Mack &; Co, 1D<;. CQrolIlQIl $tock 8I1d 
that PETA has coaIinnoosly held at Ieast $2,000.00 In matket "Value, or t%ofMorek &; 
Co,. Inc. foe at least ODC year prior to and lncludlDg the dIItc of this letter. 

Should you have any questions or require additiouaI 1Df000000on, please COIltaa me at 
(301) 765-6484. 

Sincerely, 

Mllldy J. Mash
 
Sr. Reg. Associale
 
MOlgan Stanley Smith Barney
 

"~*a~' Sol'lith l'ontr L.L.C. M('II'l.bt'r' ~1I'('_ 

TOTAL P.OOI 
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interagency Report Control No
ThiS report is req....ired by law (? USC 21 43) Fail .... re 10 report according totha regulations can Sel reverse side for 0180-DOA-,.<>,N 
res .... lt in an order (0 CE!ase artd des'st and 10 be subject 10 penalhes as provided for In Sect'on 2150 addil,onallrtformation 

UNITED STATES OI"PARTMENT OF AGf'lICULTUf'lE 
ANIMAL AND PLANT HEALTH INSPECTION SERVICE 

ANNUAL REPORT OF RESEARCH FACILITY 
(TYPE OR PRINT) 

t REGISTRATlON NO. I FOf'lM APPROVED 
OM8 NO 0579-003e 

Z. HEADQUARTERS RESEARCH FACiLITY IN.me and Addren, 81 regislered with USDA 
include lip Code) 

1 
3 REPORTING FACILITY (lisl all (ocal;on" where IInlmals wllra ho....sed Of used in aCI"'a' reSell(ch, tesllnll 

sheets If necessary.) 

FACILITY lOCATIONS (Sites) 

I REPORT OF ANIMALS USED 8Y OR UNOER CONTROL OF RESEARCH FACILITY (Alta<:h add~ional Sheels if "ac..uary or L.lse APHIS FORM 7023A) 

1
suryery, 

e	 . 
ue"d 

I ASSU,'l.ANCE STATEME"ITS 

8 .Numb .. r ofA C, Numb..e of 
animals being animals upon 

Animals Cov..red bred, which lell"l""nll, 
eon",\loned, orBy Tr... Animll "'"s....rch 
hald ror ue" ,n experiments, CrV\i..U"re ReIlUI .."ons 
'eecr.'ng.leslong I"Us Wee.. 
experlm.."I. =n"ucled 
reseerer., or ,nvolvlng nO 
..urgery bu' nol peln, dl.I.OIu 0' 
\"'Ill \sedl'cr s....,n .... " o. pain. 

I
P"'pos... r"I,'<N,ng drull" 

4. Dogs 

5. Cats 

6. Guinea Pigs 

7 Hamsters 

8 Rabbits 

9. Non-human Primates 

10. Sheeo 

11 , Pigs 

12. Other Farm Animals 

13 Other Animals 

D. Number olanlmals upon E. Numb,,, 01 animals upon Which teaChing , 
Which a"p"rimanI5, .. ",p .. rl .....nls, r..saar"h, surua!)'. or 1...15 Ware 

..61ching, r..sear"h "onducted involving ""companying pllin or dislr.... 

or 11".1" were 10 lhe animals and fo, Which Ihe usa 01 appropriate TOTAL NO 
cond...cted inwoMng an"slhahc. "n"lg"sle, or Iran" .. illzing ~,u\1' would OF ANIMALS 
IIccompanyinll Peln or have advarsely a'''.el"d the proc..dur"•. r"SUlt6, or 

dl.,r"u '0 the "nlmels inl"rpr"'''lIon of Ihe teaching, r"" .... 'Ch, 

and 10. wh'eh "ppropri"l" "~p",,ments, surllery. or lesls f'1n a"pl..nel'on o( (Col. 

"neslhelle, "n"'ge.. 'e. or /he procedur... prod"c'''ll p,.", O' <I,s'",.s '" Ili05e D+ E) 
Ir"n"...lllzlnll drugs w ..", enlm,,'. en<llhe ~a.on" s<lch dr<lgs ....,0'" nol used 

must b .. fltlBche<llo this ",porl) 

1) Proleu,ouellyaccepl..ble s,endards \l"vernlng lhe "a,... Irealm ..nl. and use of an'mal. Includmg approprlata use bf ..na6th .. llc. analgesic, and ,ranqulllz,ng drugs. proo, fO, dUring 
and 10110w;"\1 aclual ,enarch. I""eh'ng, I"slong, surgary. or .. "p"rirn",nle!lon W",r.. lollewad by ,11;s r".eerch 'acilily 

2} Each principal il>veotigalor has cons,de.ed a/(ernaliv .. s 10 painlul proc"d"res 

1)	 ThlS lac,,'iIY Is a"ha,lng (0 the slanda,d. end r ..gula!lons undar 'he Act and it has .'equ"..d Ihat ""c",ptlons to Iha stand",,,. and regulations be spec,fled ..nd "",pl"ln..d by (he 

principal ;nveslillelor and approved by the l"slilulron.. 1An;mal Ce'e and U.e CommOl'.... (IACUC). A summary of ell suet> axc"ptIO"$ lor II.ttll.c,",,,d 10 tl>i...."""el report. In 
lIddition to IdvnUl'ylng ,he IACL.JC..spproved exceptions, t!'lis s ...~ include5» brief expl"""",;on oIlhe e"ceptions, as _II .." lhe spec;_ and nunbe< of ,,",mals a1'fede<l 

") The anendlng V<l'lenn..'-;arf"or ''';01 research fedlity has <Opprtlpn....e ..uI,,,,,,",y 10 en...... the proo.nsion of adequale _erineory e<re and 10 ov...-.._ me .."eq....acy 01 oth.... ,"Speds 01 
animal care end use 

CERTIFICATION BY HEADQUARTERS RESEARCH FACILITY OFFICIAL 

(Chief Executive Offlcor Dr Legally Rosponslblelnstib.ltional Official) 
I grify1hlt ttsab:Mt is trw, iCICITUCt, .-IdCCI'll**t (7 USC s-:ticrl2143). 

SIGNATURE OF CEO OR INSTITUTIONAL OFFICIAL NAME I TITLE DF CEO OR INSTITUTIONAL OFflCI.... l (Type or P'lnl) DATE SIGNED 

APHIS FORM 7023 {Rep'aces VS FORM 1B 23 (OCT BB) Wtl,cn 10, oborole,e 

(AUG 91) 



Public reporting burden for this collection of infcrmalion IS estimated to average 2 hours per response, includin~ the lime for reviewin9 inslructions, seerr.!'ing exisling dille 
soun::es, gathering and maintaining lhe data needed, and completing and reviewing the collection of infolTnalion. Send comments regarding tnis burden estimate or any other 
aspect ollhis coJJec!ion of infolTn3:t,Qn, including suggestions lor reducing this burden, 10 Department of Agriculture, Clearance Officer, OIRM, Room 404-W, Washinglon DC 
20250, and 10 the Office of Information and Regulatory A!fairs, Office of Management and Budget, waShington, DC 20503 

INSTRUCTIONS FOR COMPLETION OF APHIS FORM 7023 
(Refer to 9 CFR Part 2, SUbpart C. Sections 2.33 and 2.36) 

ITEM 1­ Enter registration number as assigned to the Research Fecility by United States Department of Agriculture (USDA) 

ITEM2­ Enter the complete name and address of the Headquarters Research Facility as registered with USDA 

ITEM 3­ List location of each Facility or Site where animals were housed or used in actual research, testing, teaching, or 
experiMentation, or held tor these purposes, (Attached additional sheets it :lecessary ) 

ITEM4 -1:1- DO NOT enter numbers in Column A, DO NOT add nU'TIbers entered in Column B into the total in Column F Column 
F is to show total of numbers entered in Columns C of- 0 1'- E Entries In Column E must be explained on attached 
sheet(s) 

ITEM 12- List by common name all other farm animal spedes 

ITEM 13- Other: List by common name, all other warm-blooded animal species covered by Ihe Regulations ([his will include 
all wild or exotic species.) Attach additional sheets i' necessary or use APHIS Form 7023A. 

CERTIFICATiON	 Must be signed by the Chief Executive Officer (CEO) of the Regi~tered Researct', Facllity or other Institutional 
Official (10) having authOrity 10 legally commit on behalf of the Registered Research Facility Sign, Print or type 
Name and Title, and Date. 

RETURN COMPLETED FORM WITH AN ORIGINAL SIGNATURE OF CEO OR 10 TO APPROPRIATE SECTOR OFFICE 

APHIS FORM 7023 (Reverse) 
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Standard mutual confidentiality clause: 

MERCK and SUPPLIER shall keep all INFORMATION of the other party In confidence and will 
not, without the disclosing party's prior wntten consent, disclose any INFORMATION of the 
disclosing party to any person or entity, except those officers, employees, agents, or AFFILIATES 
of the receiving party who directly require the INFORMATION. Each officer, employee, agent, or 
AFFILIATE to whom INFORMATION is to be disclosed shall be advised by the receiving party of 
the terms of this AGREEMENT and shall be bound by the confidentiality and non-use obligations 
herem, mutatis mutandis. Both parties shall take all reasonable precautions to prevent 
INFORMATION of the other party from being disclosed to any unauthorized person or entity. For 
the purposes of this AGREEMENT, the term "AFFILIATE" shall mean: (1) any corporation or 
business entity fifty percent (50%) or more of the voting stock or voting equity interests of which 
are owned directly or indirectly by such party; or (2) any corporation or business entity which 
directly or indirectly owns fifty percent (50%) or more of the voting stock or voting equity interests 
of such party; or (3) any corporation or business entity directly or Indirectly controlling or under 
control of a corporation or business entity described in (1) or (2). 

Standard definition of Information as used above: 

MERCK and SUPPLIER agree that any and all information, know-how and data proprietary to the 
disclosing party, whether oral, written, or graphical, that is disclosed or provided by MERCK or its 
AFFILIATES to SUPPLIER or by SUPPLIER to MERCK or its AFFILIATES (inclUding any 
analysis, products, or conclusions drawn or derived therefrom), whether labeled as 
confidential/proprietary, or that may be derived from or related to any visits by personnel of one 
party to the location of the other or that may be otherwise known to one party through its visits or 
contacts with the other (hereinafter individually and collectively referred to as "INFORMATION") 
shall be disclosed and used by the parties subject to the terms and conditions set forth in this 
AGREEMENT 
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This report I'; reqiJIrl,tlj by law (1 USC 2143), FoiIUure to report acca'tl'lng lD UW regtl/IlUollr; can NOV 2 8 Z008 See I51la~!ld Form lor lr1le",,~ ReporI Control No.: 

11lSultl!1 <Wl order to cease and desist allcl to be subject 10 penallillS as provided for 111 Sed:ion 211 addl1lon&llnforma~CII1, 

i UNITED STATES DEPARTMENT OF AGRICULTURE 1. CERTlFlC;ATE NUM81ER: 22-R-0030 f"ORMAPPROVEO 

i ANIMAL AND PLANT H!:ALTH INSPECTION S!:RVlCE ~B NO. rtSr9­003:t#L. 

i 
CUSTOMER NUMBER: 178 

i 
I Merck & Company Inc 

ANNUAL REPORT OF RESEARCH FACILITY 126 E Lincoln Avenue 
( TYPE OR PRINT ) Po Box 2000 RyBOm-101 

Rahway, NJ D7065 

Telephone: (b)(6) (b)(7)(c) 

13. REPORTING FACU.tTY (US{ alllocaUons where ~nlfl1ill6 were hCU5ed or vsed In ac\U8lmeard1, lo5lftlQ, gr~rnootlJtlon, orhekl' fortnese pUI'pOSe!:. Altach add/Ilona! shoels If nwe8$&f)'} 

FACILITY LOCATIONS (SItes) • See Alad'led USllng 

I REPORT OF ANIM4.l.S USED BY OR UNDER CONTROL OF' RESeARCH FACIUTY f Attach additional sheets If necessary or use APHIS Fo"" 7023A ) 

A. 

AtlImlI!I C;oventd 
I!Y TtMr. AMrnal 

WellVe R:&lJulatloll'll 

B. Number of anlrrel 
baing bred, 
CtlOdllloned, gr 
heldforusa In 
t~cNn!l, leGting, 
axpor\1l1l!Into., 
research, or 
5~ but n.at Y' 
used fer sUch 

"""­

C. """",,,i
anlfT1lb upon 
wtdC"ile.acl'llng. ....."" 
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Registration number 22-R-0030, December 1, 2008 

A Summary of exceptions to the regulations and standards: 

One exoeption to the canine exercise program is to be reported. Eight dogs used 
in radioisotope labeled drug metabolism studies have been housed in special 
canine metabolism kennels in order to ensure safe and accurate collection of 
excreta for metabolite analysis. The housing provides 100% of the required floor 
space, but less than the required space for exercise. The period of time in this 
housing varies with the test compound, study and excretion rates. The studies 
lasted between 4-18 days, with an average of a little over 7 days. Positive 
human interaction has been greatly increased during this period. The protocol 
for these studies, which includes this exception. was approved by the IAGUG. 

B) General Golumn 'E" Justification Statement 

One hundred and ninety hamsters developed acute terminal complications or 
were humanelv euthanized on IACUC aoproved stUdy to determine the (bl(4) 

(b)(4) of novel (b)(4) against a specific (b)(4) 

The use of pain relief and supportive care alter the results of study so they can 
not be used. The animals are closely monitored and those animals with 
significant health issues were humanely euthanized. 

Twenty-seven guinea pigs experienced lethargy, ruffled fur and decreased 
appetite for 24-72 hours after IP injection of a compound for an IAGUG approved 
prooedure (General Safety Test, as described in 21 CFR 610.11). This is a 
general safety test reqUired for release of a biologic product and administration of 
analgesic agents would compromise evaluation of the test results. The guinea 
pigs were monitored closely to see if the clinical signs would resolve. The 
expected clinical signs resolved within the 24-72 hour time period. 

Four hundred and eight guinea pigs are infected with a virus and develop clinical 
signs of infections. The studies are for the development of vaccines against this 
infectious agent. The signs can range from minor to severe. The animals are all 
closely monitored and those that develop severe complications are humanely 
euthanized. Analgesics are not used because they have a profound affect on the 
outcomes of the studies. . 

Fourteen guinea pigs were part of several studies examining (bJ(4 J 

to (b)(4) Blood was collected under general anesthesia usina the (b)(4) 

(b)(4) The serum was examined to determine (b)(4) and in 
some cases, functional in-vitro assays. The technique is only performed by 
trained veterinary technicians. Subsequent to this procedure and after the 
effects of procedure-related anesthesia had worn off, sudden death appeared to 
have occurred in the absence of signs. Only a very small percentage of these 
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procedures were associated with this complication and the death is usually due 
to internal hemorrhage often inducing cardiac tamponade. Due to the lack of 
signs and sudden death, analgesics could not be administered. 

Two rabbits developed acute terminal complications while on IACUC approved 
developmental toxicity study. The unexpectedly acute nature of the event made 
medical intervention not possible. The design of this study is based on 
requirements of worldwide regulatory agencies [ICH S5(R2) also published in 
Federal Register, Vol. 58, No. 183, Sept 22, 1994, pg 48746-48752). All animals 
are observed frequently and animals that are moribund or that display physical 
signs indicating pain or significant medical issues are humanely euthanized. 

Sixteen ,,,,hhit,,, dp.velooed acute terminal comolications while on IACUC 
approved (01(4) ;s needed to 
induce an (bl(4) may lead to a 
significant medical ccndition. Animals tnat appear to oe oeveloplng such medical 
conditions are humanely euthanized, however in some cases the onlv sions mav 
be very acute. The advense events were related to (b)(4) 

conditions and analgesics treatment was not medically appropriate. 

Fourteen dogs and 4 Rhesus non-human primates on an IACUC approved study 
developed significant medical complications. The studies examine if there are 
toxicities associated with test compounds as well as their toxicokinetic profiles. 
The studies were conducted in accordance to FDA regulations as pUblished in 
the Federal Register Vol. 59 N0183, September 1994 pages 48746 to 48752 and 
ICH guidance documents S4A and S3A. The animals were closely monitored 
during the study by veterinary and research staff. Medical intervention would 
have confounded the study data so instead the eleven dogs were humanely 
euthanized based on predetermined end-points of weight loss. Three dogs and 
four Rhesus developed acute terminal complications. Extensive post mortem 
analysis was preformed to determine the effects of novel compounds. 

Fourteen doos on an IACUC aooroved (bl(41 

[e)(4) minor gastro-intestinai tract disturbances 
(diarrhea and occasional vomiting). The dogs were examined by the veterinary 
staff and analgesics were not administered due to transitory nature of condition, 
which soon resolved. The unexpected side effects appear to be related to a 
class of study compounds and lowering the test doses addressed the condition 
for future studies. 

Two cynomolgus non-human primates developed acute terminal complication 
while on an IACUC aoproved (bIl4) 

loll') The acuteness ot the event CliO not allOW time Tor 
meOical Intervention. I he studies were conducted to support preparation of 
Investigational New Drug applications as required by the United States Food 
and Drug Administration Regulations (21 CFR 312.33). 
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Registration number 22-R-0030, December 1, 2009 

A Summary of exceptions to the regulations and standards: 

Two exceptions reported in this summary are related studies that required extended 
time periods in the same housing unit beyond the standard two weeks for complete 
sanitization. Please note that normal daily cleaning and sanitization did occur. One 
study, involving 23 dogs, required 
that required that they stay in their kennel for up to 3-4 weeks. The kennel size was 
greater or equal to 200% of their required space. The other study involved 36 
rhesus non-human primates on a sleep study and their cages were instrumented 
with _ monitoring devices as well as interactive touch screens for cognitive 
testing for the rhesus. The studies took a minimum of 2-3 weeks and additional 
days were needed to affix and then remove the devices and screens from 
the cages before the cages could be changed. 

B) General Column 'E" Justification Statement 

Two hundred and sixty-nine hamsters developed acute terminal complications or 
were humanely euthanized in an IACUC-approved study to determine the protective 
effect of The 
use of pain relief and supportive care would alter the results of study, therefore they 



were not used. The animals are closely monitored and those animals with 
significant health issues were humanely euthanized. 

Twenty-nine hamsters on an IAGUG-approved study of a 
developed significant and unexpected clinical signs following administration of an 
experimental compound. The clinical event was acute. The hamsters were either 
humanely euthanized or expired on study. The suddenness and severity of illness 
did not allow time for consideration of medicai intervention. 

Two hundred and seventy-two guinea pigs were 
The studies are for the 

The signs can range from 
The animals are all closely monitored and those that 

develop severe complications are humanely euthanized. Analgesics are not used 
because they have a profound affect on the outcomes of the studies. 

Six guinea pigs that were part of several studies examining 
_exPired. Blood was collected 

The serum was examined to and in 
some cases, functional in-vitro assays. The technique is only performed by trained 
veterinary technicians, Subsequent to this procedure and after the effects of 
prOCedure-related anesthesia had worn off; sudden death appeared to have 
occurred in the absence of signs, Only a very small percentage of these procedures 
were associated with this complication and the death was usually due to internal 
hemorrhage often inducing cardiac tamponade, Due to the lack of signs and sudden 
death, no medical intervention could riot be administered, 

The acute nature 

All animals are observed 
frequently and animals that are moribund or that display physical signs indicatng 
pain or significant medical issues are humanely euthanized, 

Seventeen rabbits developed acute terminal complications while in lAGUe-approved 
A is needed to induce an 

_iiiiliii but in a few cases the. may lead to a significant 
AnimalS that appear to be developing such medicai conditions are 

humanely euthanized; however in some cases their no clinical signs before sudden 
death. The adverse events were related to 
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and analgesics treatment was not medically appropriate. 
long term studies to be better tOlerated. 

Twenty-seven dogs and one Rhesus non-human primate 
studies developed significant medical complications 
are with test compounds as well as their 
The studies were conducted in accordance with FDA regulations as pUblished 'Il the 

in IACUC-approved 
The studies examined if there 

The animals were closely monitored dunng the 
stUdy by vetennary and research staff Medical intervention would have confounded 
the study data, and the twenty dO>Js were humanely euthanized based on 
predetermined end-points Seven dogs and 1 rhesus developed 
aCute terminal complications before Intervention with euthanasia could occur. 

One Rhesus non-human primate developed an 
Please note that prior to this study, the compound did not appear to 

have issues in various in-vitro assays. Pain medications 
were withheld for the complete analysis including possible reversibility of the event 
without interference 
Studies and is approved by the IACUC. 

Olle canine on an IACUC approved stUdy for exploring new methods of treating 
was found durina a health check to have developed malaise and 

The was not :eversible and the 
canine was humanely euthanized based on end point criteria estaolished in the 
protocol 


