UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561

March 21, 2011

Shilpi Gupta
Skadden, Ars, Slate, Meagher & Flom LLP
155 North Wacker Drive
Chicago, IL 60606-1720

Re: Kinetic Concepts, Inc.
Incoming letter dated Januar 19,2011
Dear Mr. Gupta:

This is in response to your letters dated Januar 19,2011 and Januar 26,2011

concerning the shareholder proposal submitted to KCI by John Chevedden. We also have
received letters from the proponent dated Februar 16,2011, Februar 17,2011, and
February 18,2011. Our response is attached to the enclosed photocopy of

your

correspondence. By doing this, we avoid having to recite or sumarize the facts set forth

in the correspondence. Copies of all of the correspondence also wil be provided to the
proponent.
In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion ofthe Division's informal procedures regarding shareholder
proposals.

Gregory S. Belliston
Special Counsel

Enclosures
cc: John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

March 21,2011

Response of the Offce of Chief Counsel
Division of Corporation Finance

Re: Kinetic Concepts, Inc.
Incoming letter dated January 1~, 2011
The proposal asks that the company take the steps necessary to reorganize the
board into one class with each director subject to election each year.
We are unable to concur in your view that KCI may exclude the proposal under
rules 14a-8(b) and 14a-8(f). Accordingly, we do not believe that KCI may omit the
proposal from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).
There appears to be some basis for your view that KCI may exclude the proposal
implemented,
disqualify directors previously elected from completing their terms on the board. It
appears, however, that this defect could be cured if
the proposal were revised to provide
that it wil not affect the unexpired terms of directors elected to the board at or prior to
under rules 14a-8(i)(2), 14a-8(i)(6), and 14a-8(i)(8) to the extent it could, if

the upcoming anual meeting. Accordingly, unless the proponent provides KCI with a

proposal revised in this maner, within seven calendar days after receiving this letter, we
wil not recommend enforcement action to the Commission if KCI omits the proposal
from its proxy materials in reliance on rules 14a-8(i)(2), 14a-8(i)( 6), and 14a-8(i)(8).

Sincerely,

Robert Errett
Attorney-Adviser

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arsing under Rule 14a-8 (17 CFR240.14a-8), as with other matters under the proxy

rules, is to aid those who must comply With the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company
in support of
its intention to exclude the proposals from the Company's proxy materials, as well
as any information fushed by the proponent or the proponent's representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission's staff, the staffwill always consider
information concernng alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of
such information, however, should not be construed as changing the staff's informal
procedures and proxy review into a formal or adversar procedure.
It is important to note that the staff's and Commission's no-action responses to
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these noaction letters do not
and cannot adjudicate the merits of a company's position with respect to the
proposal. Only
a court such as a U.S. Distrct Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or tae Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company's proxy
materiaL.

JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

*** FISMA & OMB Memorandum M-07-16 ***

Februar 18,2011
Offce of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 3 Rule 14a-8 Proposal

Kinetic Concepts~ Inc. (Ke!)
Elect Each Director AnnuaUy
John Chevedden
Ladies and Gentlemen:

This is in response to the company Januar 19, 2011 no action request which appears to at least
implicitly be withdrawn by the company Januar 26, 201 1 no action request. The company now
appears to request that the Staff act in a lockstep fashion based on a KBR Inc. lawsuit in Texas.
If each company director agreed to resign effective the date of a future shareholder meeting and
was wiling to be a cadidate for a one-year director term hencefort, this method of adoption

would be consistent with ths rule 14a-8 proposaL. Plus the company does not clai that this

method of adoption would be inconsistent with Texas law.
The company does not claim that any ofits so-called precedents

actuly resulted in a

rule 14a-8 proposal not appearing in an anual meeting proxy.
This is to request that the Securities and Exchange Commssion allow ths resolution to
stand and be voted upon in the 2011 proxy.

~_,tI
Sincerely,

~hn Chevedden

-

cc:
Glyn Holton

John T. Bibb -cohn.Bibb~kci1.com:;

(KCI: Rule 14a-8 Proposal, December 22, 2010J

3* - Elect Each Director Annually

RESOL VED. shareholders ask that our Company tae the steps necessar to reorgane the

Board of Directors into one class with each director subject to election each year and to complete
ths transition withn one-year.

the Securties and Exchange Commission said, "In my view
the entire board is elected once a year. Without anual election of
it's best for the investor if
each director shareholders have far less control over who represents them."

Arthur Levitt, former Chairman of

In 2010 over 70% ofS&P 500 companies had anual election of directors. Shareholder
resolutions on this topic won an average of 68%-support in 2009.
It is paricularly important to vote annually on directors since our Chairman, Ronald Dollens,
attracted our highest negative vote in 2010 and we do not have any voting input again on Mr.
Dollens for 3-years.
It is important that our company implement this proposal promptly. If our company took more
than one-year to phase in this proposal it could create confct among our directors. Directors
with 3-year terms could be more casual because they would not stand for election imediately
while directors with one-years terms would be under more immediate pressure. It could work out
to the detriment of our company that our company's most qualified directors would promptly
have

one year-terms and tht our company's least qualified directors would reta 3-year terms

the longest.

The merit of ths Elect Each Director Annually proposal should also be considered in the context
of the need for improvement in our company's 2010 reported corporate governance status:

The Corporate Librar ww.thecorporatelibrar.com.anindependent investment research firm,
rated our company "Mo.derate Concern" for Executive Pay. The Corporate Librar said merely

subjective evaluation of our executives' performance can infuence their bonus pay. It is more
effective to tie all bonus pay to measurable financial tagets.

Only 25% of our executives' stock options were performance-based and the remaig 75% was

time-based over four years. It is more effective to have all equity awards based on executive
performance.
Our board was the only significant directqrship for five of our 11 directors. This could indicate a
signficant lack of current transferable director experience.

Plus the trend in new diectors was disturbing with one of our newest directors, Carl Kohr
possibly not briging the right kid of experience. Director Kohr was the Lead Director at Scotts

Miacle-Gro, rated "D" by The Corporate Librar. At $360,000 a year for a director we should
be able to attact a better kind of experience. James Leininger had 34-years diector tenure 
independence concern.

We had no shareholder wrtten consent, had supermajority voting restrctions and stil had
plurlity voting for directors - fuher compounded by their 3-year terms
Please encourage our board to respond positively to this proposal to help turaround the above
type practices: Elect Each Director Annually - Yes on 3. *

Notes:
John Chevedden,
proposaL.

*** FISMA & OMB Memorandum M-07-16 ***

sponsored ths

"

JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

*** FISMA & OMB Memorandum M-07-16 ***

Februa 17,2011

Ofce of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 2 Rule 14a-8 Proposal

Kinetic Concepts~ Inc. (Kef)
EleCt Each Director Annually
John Chevedden

Ladies and Gentlemen:

Ths is in response to the company Januar 19,2011 no action request which appears to at least
implicitly be withdrawn by the company Januar '26, 2011 no action request. The company now
appears to request that the Staff act in a lockstep fashion based on a KBR Inc. lawsuit in Texas.

The Januar 19 no action request wrtten by the Skadden Ars on behalf of KCI presents the
same empty argument about the word "record holder" that was rejected in the 2008 Hain
Celestial no-action decision, in the 2010 Apache vs. Chevedden lawsuit, and in subsequent noaction decisions, especially 2010 News Corp.

In Hain Celestial, the Staf determned that a verification letter can come from an "introducing
broker". The term "introducing broker" was coined by Wall Street decades ago to refer to a

certain business practice that no longer exists, and hasn't existed since the imobilzation of
shares in DTC's vaults back in the 19705. The term is occasionally resurected to refer to some

business practice or other, but there is no consistency in ùsage. In the Rai Celestial decision,
Commission Staf resurrected the term "introducing broker".

In the United States, we have two separate regulatory regimes for holding equities. Equities can
be held through broker-dealers, who are regulated by the SEC. Equities can also be held through

banks. State-charered bans, such as RTS, are regulated by the states. In resurecting the term
"introducing broker" in Hain Celestial, there is no reason to believe the Sta intended to exclude

banks. Accordingly, "introducing broker" should be understood to include introducing bans. A
more appropriate term might be "introducing securities intermediary".
A trust company such as RTS, or DTC for that matter, holds securities on behalf of others. RTS
and DTC are both "non-depository trust companies" because neither of them will accept cash
deposits or otherwise maintain bank accounts for clients. Non-depository trst companes are
by ban regulators. They can
join the Federal Reserve System. They
do not advertse themselves as "bans" in order to avoid a false impression that'they offer ban
bans. They are regulated

accounts or make loans.

The company Janua 19, 2011 letter cites last year's Apache vs. Chevedden lawsuit. It was a

classic SLAPP (stategic lawsuit against public parcipation) suit, with Apache Corp tring to
squeeze the proponent financially. While the judge gave a ''narow'' decision allowing Apache to
exclude my proposal for 201 O~ the case was actually a stung victory for shareowner rights. I

represented myself The judge never even mentioned an Apache's request that I pay their legal
expenses. The United States Proxy Exchange (USPX) submitted an amcus curiae brief that
entirely discredited Apache's sweeping claims. If Apache had manged to bamboozle the judge

into accepting those claims, shareowner rights would have been severely impaired.

Apache claimed Rule 14a-8(b)(2) says a proponent can demonstrate ownership of shares by
submitting "to the company a written statement from the 'record' holder of your securities
(usually a broker or ban) ..." so Apache insisted that the "record holder" must be a par listed
on the company's stock ledger, i.e. Cede & Co. in most cases.

This is not the intent of

Rule 14a

8(b)(2). It has never been its intent, and SEC staff has rejected such an interpretation of Rule

14a-8(b )(2) on a number of occasions. Most notable of these was the 2008 Hai Celestial noaction decision.

Based on the USPX's amicus curiae brief, the judge rejected Apache's position, but found a
reason to rule that Apache could exclude my proposal for 2010. It later tued out her reason was
flawed. It is that flawed ruing that KCI is attemptig to piggyback on for the purpose of-just as

Apache did though the SLAPP suite - disenfanchise their own shareowners.
There are two key points of the Apache vs. Chevedden ruing:
1. The judge described the ruing as "narrow", stating explicitly
The ruling is narrow. This court does not rule on what Chevedden had to submit
to comply with Rule 14a-8(b)(2). The only ruling is that what Chevedden did
submit within the deadline set under that rule did not meet its requirements.

2. The judge based her decision on material inforation provided by Apache's lawyers that was
factually incorrect.

The case was conducted on aIt accelerated schedule that bypassed oral arguments. Because it

involved techncal matters related to securties settlement and custody, the Judge was paricularly
dependent on the technical briefs submitted in the case. The fact that Apache's lawyers made a
number of claims that were blatantly false (as pointed out in the USPX brief) she probably felt
nervous setting a precedent that might be based on flawed information. That may be why she
made a "narow" ruling that would only apply to situations with identical circumstaces.

Once the USPX amcus curiae brief shot down Apache's central arguments, their lawyers
adopted an "everything but the kitchen sink" tack in a response brief. They cited any and every
little fact they could come up with, vaguely implying... who knows what?

Based on the abbreviated timeline set by the judge, I was not to be allowed to respond to ths
"kitchen sink" brief. I submitted a motion for summary judgment, which afforded an opportity
to briefly respond to some of the Apache lawyers' misrepresentations. But one slipped though.
It is what the judge based her decision on, and it was totally incorrect. Here is what it was.

I hold my shares (both Apache and KCI) though RTS. Apache's lawyers visited their website
and noticed that RTS has a wholly owned broker subsidiar, Atlantic Financial Services (AFS).
Apache then hypothesized that, perhaps, I actually held my shares though the broker subsidiary
and not RTS. Apache then proposed - and the judge accepted that - the letter evidencing my
share ownership should, perhaps, have come from AFS and not RTS. Here is what the judge
said:

RTS is not a participant in the DTC. It is not registered as a broker with the
SEe, or the se1f- regulating industry organizations FINRA and SIPC. Apache

argues that RTS îs not a brokerbut an investment adviser, citing its
registration as such under Maine law, representations on RAM's website, and
federal regulations barring an investment adviser from serving as a broker or
custodian except in limited. circumstances... The record suggests that Atlantic
Financial Services of Maine, Inc., a subsidiary of RTS that is also not a DTC
participant, may be the relevant broker rather than RTS. Atlantic Financial
Services did not submit a letter confirming Chevedden's stock ownership. RTS
did not even mention Atlantic Financial Services in any of its letters to

Apache.
Afer the judge's ruling, I was able to follow-up with RTS. RTS confirmed that they are a Maine
chartered non-depository trust company, and that they do in fact directly. hold my shares in an
account (under the name RAM Trut) with Northern Trust. The RTS letter made no mention of
AFS because AFS plays no role in the custody of my shares. For puroses of Rule 14a-8, RTS is

the record holder of my securities. The judge ruled "narrowly" against me because she thought
AFS might be the real record holder.
Because the judge explicitly made her decision "narow", SEe staffis not bound to consider it in
this no-action request. Because the decision was based on material, factually incorrect
inormation, the Staf should not consider it.

The company's suggestion on p. 6 of their January 19 letter that the court ruled in Apache vs.
Chevedden that a verication letter must come from an institution that claims or demonstrates to
be a DTC paricipant is blatantly false.

On p. 7 of the company January 19 letter, the company provides a lengthy list of all the services
RTS mentions offering onthe.rrwebsite. The lawyers go on to conclude "RTS'sbusiness.appeas
akin to that of an ¡investment adviser"'. The company does not seem to have noticed that one of

the services included in their letter's lengthy list was "custody."

RTS has custody of my KCI shares. They are the record holder. Whle RTS may provide
investment management services for some clients, they do not provide such services for me.

The company's mention of proof-of-ownership requirements under Rule 14a-11 is irrelevant. In
its August 17, 2009 comment letter on the proposed Rule i 4a-ll, the USPX explicitly asked the

Commssion to harmonie the ownership requirements for Rules 14a-8 and 14a-ll. The
Commission chose not to do so. Ownership requirements, and hence proof-of-ownership
requirements, under the two rules are very different. Furermore, Rule 14a-11 is suspended.

In 2010, the Staff had planed to release a staf legal bulletin clarifying requiements for
verification letters under Rule 14a-8(b )(2). This did not happen. As a stopgap, the USPX
released recommended stadards for banks and brokers to use in preparing verifcation letters.
Those standards were based on staff no-action decisions,
the Apache vs. Chevedden decision and
informal discussions with the SEe. The USPX made it clear those standards were not intended to
anticipate future guidance from the Commission, but rather to provide standards that were
"conservative in the sense that they call for more documentation than is necessar." The goal was

to avoid frvolous no-action requests from issuers, or, in the event such frivolous requests were
fied anyway, to ensure they would be rejected.
The USPX standards can be downloaded at
-(htt://proxyexchange.orglResources/Documentsstadards_Lpdf,:; and a copy is attched. They
provide further clarification of issues raised in this no-action request.

R TS prepared their verifcation letter according to the USPX standards. Any departue from their
previous practice reflects their adoption of those stdards and nothing else.

Tlis is to request that the Securities and Exchange Commission allow this resolution to
stand and be voted upon in the 2011 proxy.

~L

D"" _
ohn Chevedden .

cc:
Glyn Holton

John T. Bibb -(John.Bibb~cil.com:;

(KCI: Rule 14a-8 Proposal, December 22,2010)

3* - Elect Each Director Annually

RESOLVED, shareholders ask that our Company tae the steps necessary to reorganize the
Board of Directors into one class with each director subject to election each year and to complete
this transition withn one-year.

Arhur Levitt, former Chairman ofthe Securities and Exchange Commission said, "In my view
it's best for the investor ifthe entire board is elected once a year. Without anual election of
each..director shareholders have far less control over who represents them."
In 2010 over 70% of S&P 500 companes had anual election of directors. Shareholder

resolutions on this topic won an average of68%-support in 2009.
It is parcularly importt to vote anually on directors since our Chairman Ronald Dollens,

attacted our highest negative vote in 2010 and we do not have any votig input again on Mr.
Dollens for 3-years.
It is important that our company implement ths proposal promptly. If our company took more
than one-year to phase in ths proposal it could create confict among our directors. Directors
with 3-year terms could be more casual because they would not stand for election immediately
while directors with one-years terms would be under more immediate pressure. It could work out
to the detriment of our company that our company's most qualified directors would promptly
have one year-term and that our company's least qualified directors would reta 3-year terms
the longest.

The merit of this Elect Each Director Annually proposal should also be considered in the context
corporate governance status:
the need for improvement in our company's 2010 reported
of
The Corporate Librar ww.thecorporatelibrar.com.anindependent investent research fi,

rated our company "Moderate Concern" for Executive Pay. The Corporate Librar said merely
subjective evaluation of our executives' performance can infuence their bonus pay. It is more

effective to tie all bonus pay to measurable finacial targets.
Only 25% of our executives' stock options were performance-based and the remaining 75% was
tie-based over four years. It is more effective to have all equity awards based on executive

performance,

Our board was the only significant directorship for five of our 11 directors. Ths could indicate a
signficant lack of curent transferable director experience.

Plus the trend in new directors was disturbing with one of our newest directors, Carl Kohr
possibly not bringing the nght kind of experience. Director Kohrt was the Lead Director at Scotts
Miacle-Gro, rated "D" by The Corporate Librar. At $360,000 a year for a director we should
be able to attact a better kind of experience. James Leininger had 34-years director tenureindependence concern.

We had no shareholder wrtten consent, had supermajority voting restrictions and stil had
plurality voting for directors - fuher compounded by their 3-year terms
lleaseencourage our board to respond positively to ths proposal to help turaround the above

type practices: Elect Each Director Annually - Yes on 3.*

Notes:
John Chevedden,
proposaL.

*** FISMA & OMB Memorandum M-07-16 ***

sponsored this

JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

*** FISMA & OMB Memorandum M-07-16 ***

Februar 16, 2011
Offce of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 1 Rule 14a-8 Proposal

Kinetic Concepts~ Inc. (KCf)
Elect Each Director Annually
John ehevedden
Ladies and Gentlemen:

This is in response to.the vague company Januar 26,2011 no action request which appears to at

least implicitly withdraw the company Januar 19, 2011 no action request. The company now
appears to request that the Staff act in a lockstep fashion based on a KBR Inc. lawsuit in Texas.
The attached United States Proxy Exchange Letter addresses some of the undesirable

implications of the company request.

This is to request that the Securities and Exchange Commssion allow ths resolution to
stand and be voted upon in the 2011 proxy.
Sincerely,

~

.. ¿l

cc:
Glyn Holton

John T. Bibb .(ohn.Bibb~kcii.com/

-

..

United States Proxy Exchange
proxyexchange.org
February 9, 2011

BY E-MAL
Ms. Meredith B. Cross
Director
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washingtn, DC 20549

Re: Staff Legal Bulletin 14 - Policy on pending litigation
Dear Ms. Cross:
Please reconsider the following policy, indicated in Staff

Legal Bulletin 14:

Where the arguments raised in the company's no-action request are before a court of
law, our policy is not to comment on those arguents.

This policy is unnecessar and causes a number of problems that were clearly evident in
last year's Apache vs. Chevedden lawsuit, which I discuss below.
There is every reason to believe a court wil uphold the Commission's interpretation of its
own rules uness there is a compellng reason for the court to do otherise. It is, however,
diffcult for a court to do so if the Commission refuses to state what its interpretation is.
Indeed, a staff no-action decision in the face of litigation could play much the role of an
amicus curiae brief. It would avail the court of staff s knowledge and analysis. A tyical
federal judge is a generalist who lacks the specific knowledge of securities regulation that
Commssion staff posses. Not only is it appropriate for staff to share their perspective
with the courts, it is dangerous for them to not do so.

Ms. Meredith B. Cross
February 9, 201 i

Page 2 on
litigation, the Commission's position on issues can easily be
distorted. For example, in last year's litigation, Apache's lawyers stated that staffs noaction decision in Hain Celestial was an "anomaly" and cited 30 staff no-action decisions
they claimed contradicted Hain Celestial. i In our own amicus curiae brief,2 the United
those no-action decisions and
30 of
all
States Proxy Exchange (USPX) reviewed
demonstrated that not a single one contradicted Hain Celestial, and severa actually
supported Hain Celestial. Had USPX volunteers not spent numerous hours reviewing all
those decisions, the cour might have taken the Apache lawyers' false claim at face value.

In the adversarial context of

Complicating matters fuher, the CommissIon must also deal with the issue of
corporations that are not in litigation themselves but raise Rule 14a-8 issues they claÌI
are simar to those made by a corporation that Is in liigation. Attorneys for Kietic
Concepts (Ke!) wmte the Commssion on Januar 26 suggesting their Januar 11 no-

action request raises issues simlar to those at issue in the curent KBR vs. Chevedden
litigation. KCI lawyers ask that staff extend applicability of Staff Legal Bulletin 14 policy
and, rather than make a no-action decision for KCI, defer to whatever decision the court
arrives at in KBR vs. Chevedden.
This raises a host of issues:

the obligation of assessing no-action requests to see if any
raise issues raised in ongoing litigation, anywhere in the countr. Such a

1. It imposes on staff

detenination may not always be eay, especially if there are multiple issues or

issues are merely simlar. For example, in KBR vs. Chevedden, there is the issue
that KBR did not give Chevedden proper notice of a deficiency as required under
Rule 14a-8. The case should be settled on that issue alone, which does not apply
for KCi.

2. Wil staff review all no-action requests to determe if they raise issues simlar to
those raised in ongoing litigation, or only those for which the requestig

corporation explicitly requests such a review?

3. Relevant issues are not always evident at the sta of litigation. Issues can arse
unexpectedly as briefs are filed and litigation proceeds. It would be an enormous
to continually monitor ongoing litigation to see if emerging issues
task for staff
relate to any pending no-action decisions.
4. There may be timing constraints. Suppose Company A is in litigation. Company

B submits a no-action request raising similar issues. Company B has a deadline to
send their proxy materials to be printed before the date when a cour is anticipated
to make a ruling in Company A's litigation. In such a case, Commssion staff
i Apache brief on the ments, Feb 15, 2010, footnote 6.

2 USPX amicus curiae brief, March 5, 2010, pp. 17-18_

"," "

Ms. Meredith B. Cross
February 9, 2011
Page 3 of3

canot defer to the cour because a decision is needed for Company B before the
court will rule.
5. If a cour makes a ruling in litigation brought by a Company A, it may not be
clear how to apply that ruling to the situation of a Company B, even if Company
B's situation raised issues similar to those of Company A. For example, In
Apache vs. Chevedden, the court stated its ruling applied only to the specific facts
of that case. Would Commssion staff apply such a narow ruling to some other
company's situation if relevant issues were similar but specific facts were not? If

so, how would they do so? '
For the above reasons, we request that you adopt a policy of issuing decisions for all Rule
issue such decisions prior to a ruling in any
14a-8 no-action requests, and that staff
relevant litigation. In the meatime, we also request that you reject KCrs Januar 26

Legal Bulletin 14 to include not only companies in
Staff
litigation over exclusion of a shareowner proposal, but also companies raising issues
simlar to those raised by companes in litigation.

request to extend the scope of

The SEC has an importt role to play in protecting investors. You canot play that role
by keeping silent. Please act favorably on these requests.
If

you would like to discuss these matters, I ca be reached at 617.945.2484.

fi

Sincerely,

Glyn A. Holton
Executive Director

United States Proxy Exchange

cc: Greg Bellston
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Janua 26, 2011

SHANGHAI

SINGAPORE
SYDNEY
TOKYO

TORONTO
VIENNA

BY EMA (shareholderproposa1s~sec.gov)
Office of Chief Counsel
Division of Corporation Finance
Securties and Exchange Commission

100 F Street, NE
Washington, DC 20549

RE: Kinetic Concepts, Inc.
Shareholder Proposal of John Chevedden
Exchange Act of 1934-Rule 14a-8
Ladies and Gentlemen:

We are wrting on behalf of our client, Kietic Concepts, Inc., a Texas
corporation (the "Company"), to supplement the letter (the "No-Action Request")
that we submitted to the Staff of the Division of Corporation Finance (the "Staf') of
the Securties and Exchange Commission on behalf of

the Company on Janua 19,

2011 regarding the omission of a shareholder proposal (the "Proposal") and
statement in support thereof submitted by John Chevedden (the "Proponent") from
the Company's proxy statement and form of

proxy for its 2011 Anua Meetig of

Shareholders.
It has come to the Company's attention that on Januar 14,2011,

KBR, Inc. ("KBR") filed a lawsuit (the "Action") in United States District Cour for
Texas (the "Cour") against the Proponent! requesting that

the Southern Distrct of

Mr. Chevedden is the proponent at both the Company and KBR

Offce of Chief Counsel
Janua 26, 2011
Page 2

"the Cour declare that KBR may properly exclude (a Rule 14a-8 proposal submitted
to KBR by the Proponent) from KBR's proxy materials in accordance with Rile 14a
8(b) and (t)" of
the Securities Exchange Act of 1934, as amended. A copy of
the
Action is attached as Exhbit A hereto. In addition to the Action, KBR also submitted
a letter to the Sta informing the Sta that KBR intended to exclude the Proponent's
proposal to KBR from its proxy materials. A copy ofKBR's letter to the Stais

attached as Exhbit B hereto.
The facts in the Action are substantially simlar to the facts outlined in
the No-Action Request. In both, (i) the Proponent submitted a shareholder proposal
accompanied by a letter from RA Trust Servces ("RTS") purrting to verify the

Proponent's share ownership, (ii) the company in receipt of the shareholder Proposal
sent the Proponent a deficiency notice pursuat to Rule 14a-(8)(t) informng the
Proponent that neither R TS nor the Proponent was a record holder and that Rule 14a

8 requied proof of ownership from a record holder (the deficiency letters also noted,
respectively, that RTS did not appear to be a "custodial institution" (in the case of
the KBR deficiency letter) and that RTS is not an introducing broker (in the case of
the Company's deficiency letter)), (ii) the Proponent replied to the deficiency letters
argung, based on The Hain Celestial Group, Inc. (Oct. 1,2008), that a letter from
RTS was sufcient proof of ownership pursuant to Rule 14a-8, and (iv) the
Proponent did not submit any other proof of ownership to either company.

The pricipal issue in the Action, does a letter from RTS constitute
sufcient proof of ownership for Rule 14a-8(b) and Rile 14a-8(t), is also an issue
presented in the No-Action Request.2 Accordingly, ifKBR prevails in the Action
and the Cour rues that KBR may properly omit the Proponent's shareholder
proposal from KBR's proxy materials, the Company requests that the Staff
be guded
by the Cour's decision and grant the Company the relief sought in the No-Action
Letter.
*

2

*

*

As detailed in the No-Action Request, the Company also believes that the Proposal is also
excludable under Rule 14a-8(i)(2), Rule 14a-8(i)(6) and Rule 14a-8(i)(8). These issues are not
presented in the Action.

Offce of Chief Counsel
Janua 26,2011
Page 3

If we can be of any fuer assistance, or if the Staff should have any
questions, please do not hesitate to contact me at the telephone number or email
address appearng on the firs page of
ths letter.

Very try your,

Shilpi Gupta

Enclosures/3y.'
/ :::::3~-/
/ ~~/ ~__.
~ohcrt J: L",

cc: Mr. John Bibb, Esq. Associate General Counsel, Kietic Concepts, Inc. 'df:

Mr. John Chevedden

EXHBIT A
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IN-'n-U-TAT-ES-ISCl--LJ
FOR TH SOUT DISTRCT OF TEXAS
HOUSTON DNISION
KBR, INC.,

§

Plaintiff

§

v.

§

JOHN CHEVEDEN

§

Civil Action:

§

Defendant.

§

Plaitiffs Orgi Complait
Plaitiff KBR, mc. ("KBR") files ths complaint for declaratory judgent against
defendat John Chevedden ("Chevedden").

I.

Pares
1. Plaitiff KBR is a Delaware coipration, with its pricipal offce and pricipal
place of

busess in Houston, Texas.
2. Defendant Chevedden is an individua residig in Redondo Beah, Calforna and

may be-sered with process and a copy of ths complait at*** FISMA & OMB Memorandum M-07-16 ***
*** FISMA & OMB Memorandum M-07-16 ***

n.
Jursdction and Venue

3. Ths Cour h~ federl questiQn jursdction over ths matter under 28 U.S.C.
§ 1331, and ha diverity jursdicton over ths matter under 28 U.S.C. § 1332. Ths Cour also
has jursdictian over ths mattr under § 27 of the Securties Exchange Act of 1934, 15 U.S.C.

§ 78aa becuse the act or traction about which defendant has complaied may be enorced In

ths distct, and because Chevedden ha transacted busIness in ths distrct with resect to the
maters at issue in ths lawsut

1396626vIlOI2369
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4. The-is--ati-eontrersyetween-R-ad-Gev-eàen.-Gheveàdenas

reuested the inclusion, of a proposa in KBR's proxy statement for its anua meetig of
stockholders even though Chevedden has faied to provide the requied proof of ownership that
is a necessar (but not'itself sufcient) requiement for the inclusion of a proposal in KBR's

proxy materials. Ths action involves amounts in excess of the minum jursdictional
requirements of th Cour.
S. Persona jursdiction and venue are proper in ths distrct because Chevedden

diectly and intentionay has tracted business in ths distrct tht goes to the hea of the

matter at isse here. Chevedden sent KBR a letter in ths distrct seekig to inuence how KBR

conducts business under the guse of what Chevedden cal a "elect each director anually"
proposal in KBR's proxy materials, and for consideron at KBR's nex anua shareholder
meetig in May 2011, which wil be held in ths distrct. Chevedden ha sought to inuence tle

even though he - ha failed to

maer in which KBR conducts its business in ths distct,

demonsate that he is a recrd holder of KBR stock. A substtial par of the events givig rise

- to, and at isse in ths lawsut occued in ths distct.

il.
Facts

6. On Novembe 22,2010, Chevedden submitted a proposa for-inclusion in KBR's

upcomig proxy statement puiortedy in reliance on Rule 14a-8 under the Securties Exchage
Act of 1934, 17 CFR 240.14a-8. In his November 22, 2010, cover letter attachig his proposal,

Chevedden says "This proposa is submitted for the next anua sheholder meeting." KBR's
next anua shaeholder meetg is scheduled for May 201 1 in Houston, Texas.

1396626vllOl2369
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7. The

proposal reques tht KBR ''te the stes necsa to reo~gan~ ~~ Board

of Diectors into one class with each diector subject to election each year and to complete ths
trition withn one-year."

8. AccrdiK to offcial SEC records, Chevedden appea to be the single most
persistent proponent or proxy of

purorted shareholder proposals in history. Since December 9,

1994 when Chevedden submitted his fi proposal, proposal for which Chevedden has been

proponent or proxy have been the subject of over 950 SEC sta no-action letters, eclipsing the

next most frequently mentioned shareholder proponent, the AFL-CIO Resere Funds.
9. In the past ten proxy seons, Chevedden's proposas acounted for over 11.2%
(879 out of 7,837) of al proposals considered by the SEC sta in no-action leter. Even that

stwg ten year percentage is low compared to recent yea. Chevedden's proposals acunted
for over 23.8% (45 out of 189) of

al SEC stafno-acon lett in the 2010 proxy seaon, over

17.8% (148 out of 831) of all no-action letter in the 2009 proxy seaon, and over 13.8% (102
out of 737) of all no-action letter in the 2008 proxy sean.
Chevedden's Proposal

Imorooerlv Omts Proof of Stock Owership
10. In his Noyember 22, 2010 cover letter to his proposal Chevedden says that ''Rule

14a-S requirements are inteded to be met includig contiuous ownerp of the requi stock
value until afer the da of the resective sharholder meetig and presentaon of the proposal
at the anua meetig." Chevedden did not, however, include the requIsite proof of his

ownerp ofKBR stock as requied by Rule 14a-S.
11. R.er, Chevedden attached a letter dated November 22, 2010 from RA Trut
Serces

("RTS'') tht, in its entiety, sttes: "Ram Trut Serices is a Maie chaer non-

depository trst company. Though us, Mr. John Chevedden ha contiuously held no less th

1396626vllOl2369
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200 shares ofKBR, Inc. (KR) common stock, CUSIP #48242WI06, since at least November 7,
2009. We in tu hold those sha though The Norter Trut Company in an account under
the name Ra Trust Serces."

12. Ths November 22, 2010 letter frm RTS is the only purrted ''proof' of
ownerhip tht Chevedden provided toKBR and, as of today, remains the only purorted ''proof'

that he has provided Chevedden did not submit a letter or anytng else frm The Nortern
Trut Company, did not submit a letter or anytg else from The DepositoryTrust Corpraon,

and did not submit a letter or anytg else frm any other person or entity. The November 22,
2010 leter from RTS stands alone.
13. RTS is not registered as a broker with the SEC, is not registere as a broker with

the self-reguatig industr organtion FIN and is not registered as a broker with the self
regutig indutr orgaation SIPC.

14. Upon reeipt of Chevedden's purrted proof of ownership, KBR reviewed its list
of reord owner of KBR stck to detere and ven:f whether either Chevedden or RTS

actuy was a record holder of KBRstock who even arguly could be eligible to submit a

proposal for inclusion in KBR's proxy staement. Neither Chevedden, nor RTS is listed Ii
KBR's stock records as a reord holder ofKBR common stock.
KBR's ''Deficiency Notice" to Chevedden

15. On Decembe 6,2010, KBR sent Chevedden a lett (the ''Deficiency Notice")
inorming hi of

Rule 14a-8, and KBR explaied:

his failur to comply with the requients of

Based on our review of the inormation provided by you and of the relevant

reords and reguatry matena, we have been unable to conclude that the
proposal meets the reqwrements for inclusion in the proxy, and uness you can
demonste you meet these requiements in the proper tie fre, we may seek
to exclude your

1396626vl/Ol2369
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Put to the SEC's Ru1e 14a-8(b), since neither yo.u no.r Ra Trut Serces is

a recrd owner of KBR co.mmon stock, nor frm their letter do.es it appear tht
Ra Tru Serce is a custo.dial intutio.n, you must either:

(1) Submit to KBR a wrtten stement from the recrd ho.lder of the securties
(usualy a broker o.r ban) tht is a diect recrd holder of KBR stock venfyng
that at the tie the propo.sa was submitted yo.u contiuously held the requisite

securties for at least one year; o.r "
(2) If you have fied a Schedu1e 13D (17 C.F.R. § 240.13d-l01), Schedu1e 13G
(17 C.F.R. § 240.13d-l02), Form 3 (17 C.F.R. § 249.103), Form 4 (17 C.F.R. §

249.104) and/or Form 5 (17 C.F.R § 249.105), o.r amendments to tho.se
documents o.r updated forms, reflectig ownerp" o.f the shaes as of or befo.re the
dae on which the one-year eligibilty pero.d begi, you may demo.nstrate

eligibility by submittg to the company: (A) a copy o.fthe schedu1e and/or form,
and any subsequent amendments rertg a change in your ownerp level; and

(B) your wrtten staement tht yo.u contiuously held the requi number o.f
shares for

the one-yearpenod as o.fthe dae o.fthe statement

Please note that to. be considerd a tiely resonse uner the SEC's Rule 14a-8(f),
al o.f the do.cumentation requeste in th letter must be sent to my

atttion at the

the dae you recive ths reuest.

abo.ve" address with 14 calenda days of

16. Chevedden repo.nded 10 days later o.n December 16, 2010 and assered tht

''Based on the October 1, 2008 Ha C~lestial no-action decision, Ram Trut Serces is my
intrducing seurties interedar and hence the o.wner o.f recrd fo.r puro.ses of Rule 14a

8(b)." Cheveden did not even attempt to cure the defect by submittg a wrtten statement fro.m

The Norter Tru Company referenced in:the November 22, 2010 RTS letter, and likewse did
not submit a wrtten stteent from The Deposito.ry Trut Company, did not sumit a wrtten
""

statement frm any recrd ho.lder of his purorted shaes, and did no.t submit a wrtten stement
fro.m anyone. else. Chevedden did not sumit any additiona wrtten staement o.r any other

inormation at alL. Even if Chevedden had tiely submitted some unécified hypothetical

additional matrial - he didn't and" ha't even tred - he Ver well sti may have failed to
satsfy Rule 14a-8(b)(2)'s eligibility requiments;
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Cheved's Failure to Prove Eligibilty
Under the Com's 2010 DecIsion in Apache v. Chevedden

provig his eligibilty at the

17. Rule 14a-8(b)(2) places on Chevedden the burden of

tie he submitted his proposal. In Apache Corp. v. Cheveddn, 696 F.Supp.2d 723, 739 (S.D.

Tex. 2010), the Honorable Lee H. Rosenthal of

the United States Distrct Com for the Souther

Texas confed with resct to Rule 14a-8(b) that "The Rule requies shaeholders to

Distrct of

'prove (their) eligibility.'" In the Apache v. Cheveden case, Chevedden had submitted a
purorted shholder proposal for incluson in Apache's proxy sttement. Apache filed suit in
ths Cour asserg that Chevedden failed to submit the reuisite proof of ownerp of Apache
common stock as requied by SEe Rule 14a-8(b), and Apache sought a declaratory judgment

that Apache propely may exclude Cheveden's proposal frm its proxy materals.
18. Oll Mach 10, 2010, Judge Rosenth grted Apache's motion for declartory

judgment, found that "Cheveden has failed to meet the Rule's (14a-8(b)(2)) requients," and

concluded tht "Apache may exclude Chevedden's proposal from its proxy materals." 696
F.Supp.2d at 741. In her opinon, Judge Rosenthal explaied that:
Although section 14 of

the Securties Exchage Act of 1934 (goverg proxies),

Rule 14a-8 as promulgated was intended to "give tre vitality to the
concept of cO!porate democray," Medical Comm. for Human Rights v. SEC, 432
under which

F.2d 659, 676 (D.C. Crr.1970), cert. granted su nom SEC v. Medical Comm.for
Human Rights, 401 U.S.973, 91 S. Ct. 1191 (1971), vacatedas moot, 40 U.S.

403, 92 S. Ct. 577 (1972), that doe not necestate a complete suder of a

çorporaon's rights durg proxy season. Rule l4a-8 reuies a. shareholder
seekig to parcIpate to register as a shaeholder or prove that he own a
sucient amount of stock for a sucient period to be eligible. Although ths
cour concludes that Rule 14a-8(b)(2) is not as retrctve as Apache contends, on
the present recrd, Chevedden ha faied to meet the Rule's requiements.
¡d.
19. As here, the only tiely purorted ''proof' of ownership that Chevedden provided

was a letter from RTS th is nearly identical in al materal respects to the letter Chevedden

I
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provided to KBR her.. In Apache v. Chevedden,
Judge Rosethal considered the evidence
. ". _. ..- ". -- . -~... _. . - .... .
the publicly avaiable informtion about

regardig RTS's purorted stas as a broker in light of

RTS's sttus as an invesent advisor, and Judge Rosenthal explaied th '''e nature ofRTS's

corporae strctue, includig. whether RTS is or is not an 'invesent adviser' is not
determative of eligibility. But the inconsstecy betwee the publicly available inormaton

about RTS and the statement in the letter th RTS is a 'broker' underscores the inequacy ~f
the RTS lettr, stdig alone, to show Chevedden's eligibility under Rule 14a-8(b)(2)." ld. at

740. Judge Rosenth noted tht ''here, there are vald reasns to believe the letter is unliable
as evidence of

the sheholder's eligibilty." ld.

20. Cheveden's failure ths tie arund to provide anytg more th the
inscient November 22,2010 leter from RTS is ha to exlai as anytg other th cag

fuer doubt on Chevedden' s claied statu as a KBR shaholder and as fuer demonstrtig
his failur to establish hi~ eligibilty under Rule 14a-8(b) to submit a proposal. If Chevedden ha
bothere to rea the Cour's opinon fidig agai hi he would know that the RTS letter he

sumitted to KBR ths tie is just as suspt and inuffcient as was the RTS letter at issue in

. .

Apche v. Cheveden. The fact that Chevedden yet agai ha failed to provide the reuied proof

orms eligibilty under Rule 14a-8(b)(2) - and, worse, ha made the same inuffcient offerg
just heighte the aleady considerable doubt about Chevedden's sta as a shaeholder.

21. Whether or not Chevedden trly is a holder ofKBR common stock: he has faled
to comply with Rule 14a-8(b )(2), he ha failed to esablish hi eligibilty to submit a proposal, he

tiely ha been advised of

his defec, and he has failed to cure his defects. KBR is entitled to a

declaraton that it properly may exclude Chevedden's proposal from KBR's proxy materals in
accordance with Rule 14a-8(b) and (:£.

1396626vl/Ol2369
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22. In acordace with Rule 14a-80), concurt with the filig of ths complait,
KBR is submittg a lett to the U.S. Securties and Exchage Commssion (the "SEC'')

notifyg the SECthat KBR inteds to exclude Chevedden's proposa frm the proxy materals
for KBR's upcoming anual meetig of stockholder.
IV.
DeClaratory Judgment

23. KBR incoiprats the alegations above.
24. In"

accrdance with 28 U.S.C. § 2201, an actu contrversy exists between KBR

on the one hand, and Chevedden on the other hand.

" "

25. "Rule 14a-8(b)(1) provides tht "In order to be eligible to submit a propsal, you
must have contiuously held at leas $2,000 in maket value, or 1 % of the company's securties
entitled to be vote on the prposa at the meetig for at leas one year by the date you submit the

proposa." Chevedden failed to sumit the reuisite proof.

26. Rule 14a-8(bX2)(i) provides that "if lie many shareholders you are not a

regierèd holder . . . you must prove your eligibility . . . (by submittng) to the company a

wrtten staement from the 'record holder of your securties (usally a broker or ban)
verg" your ownerhip of company stock. Neither Chevedden, nor his purort introducing

broker RTS, is a record holder ofKBR stock.
27. Rule 14a-8(f) provides th "The company may exclude your proposal, but only
afr it has notified you of the problem, and you have failed adequaely to correct it." KBR

tiely notified Chevedden of~e defect in his proposal. Chevedden failed to correct the defect..

1396626vl1012369
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28. Accrdgly, KBR seeks, and is entitled to, a declaration that it properly may
exclude Chevedden's proposal frm KBR's proxy materals in accordance with Rule l4a-8(b)
and (f).

29. KBR also seeks, and is entitled to, its atrneys' fee and expenses in connection
with obtag ths declartory relief.

v.
Relief Sought

30. KBR reuests that ths Cour declare tht KBR properly may exclude
Chevedden's proposal from KBR's proxy materals in accordance with Rule 14a-8(b) and (f) óf

the Securties and Exchange Act of 1934. KBR also restfy requests that it have judgment
agait Chevedden for costs of cour atorneys' fee and expenses, and such other and fuer

relief to which KBR justly is entitled.
Dated: Janua 14,2011
Resectfly submitted

Is! Geffy L. Harson
Geoffey L. Harson
Attorney-in-Chage
Texas State Bar No. 00785947
SDrrX Admssions No. 16690
Chaner A. Langham
Texas State~arNo. 24053314

SDrrX Admssions No. 659756
SUSMA GODFREY L.L.P.
1000 Louisiana Street #5100

Houston, TX 77002
TeL.: (713) 651-9366
Fax: (713) 654-3367

E-mail: gharson(!susmangodfey.com
E-mail: c1angh~sumangodfey.com
Attorneys for Plantif KBR, Inc.
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KBR
601Jcffon Street. Suite 3400
Houton, Texas 77002":7900
Dirct 713.753.4604 . Fax: 713.753.:l310

Jefey B. Kií1g

Vice Presdent Public Law
Januar 13, 2011

Offce of Chef Counel
Division of Corporate Finance
U.S. Securties and Exchange Commission
100 F Stree, NE
Wasington, D.C. 20549
Re: KBR. Inc. - Omssion of

Sharholder proposal Submitted bv Mr. John Chevedden

Dea Laies an Gentlemen:

On behalf of KBR, Inc., a Delawar corpration (the "Company" or '"KR"), pursuant to
Rule 14a-80) under the Seties and Exchge Act of 1934, as amended (the
"Exchamæ Act"), I am wrting to inform you that KBR intens to omit frm its prxy

statement and form of proxy for its 2011 Anua Meeng of Stockholder (collectively,
the 1'2011 Prxv Materals") a stockholder proposal (the "Prposal") and sttements in

support thereof reved frm John Chevedden C'Chevedden").

Puruant to Rule 14a-80), we have filed ths notice with the Secties and Exchange
Commission (the "Commssion") no later than eighty (80) caendar days before the
Company intends to file its defitive 201 i Proxy Materials with the Commsson; and
concuently sent copies of th coondence to Chevedden.
Rule 14a-8(k) prvides that stockholder proponents ar requi to send companes a
eopy of any correspondence that the propQllents elect to submit to the Commssion or the

staf of the Diviion of Corporation Finance (the 'IStafl). Accrdigly, we are tag
ths opportity to inform Cbevedden tha.t if he elecw to submit additional

corresooèíce to the Commsion or the Sta with respec to th Propos a copy of
that correspondence shoUld concuently be fushed to the underigned on behalf of the

Company puruant to Rule 14a-8(k).

The Proposal: The Prposal, addressed to the Chairman of the Boar of the Compay,
requests that the Boar of Directors "tae steps necar to reorgaize the Board of
Directors into one class with each director subject to election each year and to complete
ths tranition with one-year." A copy of the Proposal and the Supportng Statemen is

attched as Exhbit i.

141395Ovl/012369
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Division of Corprate Fince
Januar 13, 2011

Page 2

Basis for Exclusion: We intend to exclude the Proposal purt to Rule 14a-8(b) and
Rule 14a-8(f)(I) because Chevedden failed to ~tablish th requisite eligibilty to submit
the Proposal, an failed to provide the requisite proof of stock ownerhip in resonse to
the Company's proper request for
that information.

On November 22, 2010~ Chevedden submitted the Proposal for incluson in KBR's
upcoming proxy statement. See Exhbit 1. The Proposal was not accompaned by proof
of ownerhip.

as required by Rule 14a-8(b). Rather, Chevedden attched a letierdated

. November 22,2010 frm RA Trust Serces ("RTS") that, in its entiret,states: "Ra
Trust Servce is a Maine charered non-depsitory trt company. Though us, Mr. John

shares of KBR, Inc. (KBR)comion

Cheveden has continuously held no les than 200

stock, CUSLP #48242WI06. sice at leas Novembe 7, 2009. We in tu hold those

the name Ram Trut
Service." See Exhibit 2 (the "RTS Letter"). Ths November 22. 2010 letter frm RTS is
the only p:norted "prof; of ownership Chevedden provided to KBR and, as of
today,
rems the only purorted "proof" that he has provided. But RTS is not røgister as a
shar though The Norter Tru Company in an accunt under

broker with the SEC, is not registered as a broker with the self-regulatig industr
organzation FINRA, and is not register as a broker with the self-reguatig indutr

organzation SIPC. Neither RTS nor Chevedden is listed in the Company's stoc recrd
as a recrd holder of any KBR common stock as is reuired by Rule 14a-8(b).

The Company sought additional verfication of Chevedden's eligiòi1ty to submit the
Proposal. On December 6~ 2010, within 14 calendar days of

the Compay's reeipt of

the RTS Letter, the Company sent a letter addressed to Chevedden (the "Deficiencv
Notice"). See Exhibit 3. The Deficiency Notice infonned Chevedden that he had faied
to comply with the proceural

requiements and explained how he could cure th

procedal deficiency. In pa the Deficiency Notice states:

Based on our review of the infonnatiòn provided by you and of the

relevant records and reguatory materals, we have been unle to
conclude that the proposal mee the requiremens for inclusion in the
proxy, and uness you ca demonstte you meet these rerements in the
proper time fre. we may seek to exclude your proposal fr th 2011

proxy statement.

Puant to the SEC's Rule 14a-8(b), sice neither you nor Ram Trust
Serces is a recrd owner of KBR common stck, nor from thei leter

does it appea that Ra Trut SerCl is a custodialintitutioIl you mus
either:

(1) Submit to KBR a wrtten statement frm the record holder of the
secties (usually a broker or ban) that is a direct record holder of KBR

14 J395Ovl/012369
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stock verfyg that at the time the proposal was submitted you

continuously held the requisite secunties for atleast one yea; ör

you have filed a Schedule 13D (17 C.F.R. § 240.13d-lOl), Scheule
13G (17 C.F.R. § 240.13d-102), Form 3 (17 C.F.R. § 249.103), Form 4

(2) If

(17 C.F.R. § 249.104) and/or Fonn 5 (17 C.F.R. § 249.105), or

amenments to those docents or updated forms, reecing oWnerhip of
as of or before the date on which the one-yea eligibilty peod

the shares

begns, you may demonstrate eligibility by submittng to the company: (A)
a copy of the schedule and/or form, and any subseqen amendments.
reprtng a change in your ownership level; and (B) your wrtten statement

that you continuously held the require numbe of shares for the one-ye
peod as of the date of the sttement.

Plea note that to be consider a timely response un the SECts Rule
14a-8(f), all of the documentation requested in this let must be
my

attention at the above addrs with 14

calendar days of

sent to
the date you

receve ths reqest.

Chevedden responded on Deceber i 6, 2010 via electrnic maiL. See Exhibit 4. His
reonse is copied below:

Mr. Kig, Than you for acknowledgig the role i 4a-8 prposal. Based on
the October 1, 2008 Rain Celestial no-action decion, Ran Trut is my
introducing secties interedar and hence the owner of recrd for

purses of Rule 14a-8(b). Pleae let me know if ther is a furter
question.

Sinceely,
John Chevedden
A. For the reaons stted below, the

RAM Tru Serce leter and Chevedden's

Decber i 6, 2010 resome do not satisfy the requireents of

Rule i 4a-8(b )(2)

and the Proposal is thus excludable purant to Rule i4a~8(f).

The Company believes that Chevedden's Proposal properly may be excluded frm the
Proxy Materals in accordance with
Rules 14a-8 and 14a-8(f)(I) because Chevedden has
failed to prvide the Company, withn the time period set fort in Rule 1 4a-8(f)(l), the

requisite verification that Chevedden satisfies the eligibilty requirents of Rule 14a
8(b). Rule 14a-8(b)(I) provides that in order to be eligible to submit the proposa,
Chevedden must have continuously held at leat $2,000 in maret vaue; or 1 % of the

company's securties entitled to be voted on the proposal at the meeting for at leat one
that
Cheveden, who is not a registered holder of the Company's securties, must prove his

year by the date on which the Proposal is submitted. Rule 14a~8(b)(2) provides

)41395Ov)/OI236~
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eligibilty at the time of his submission in one of two ways: by submittg a wrtten
statement frin th rerd holder of the secties, or by submittng copies of Schedules

130 or 13G or a Fonn 3. 4 or 5.
In reponse to the RTS Leer~ th Company's Deficiency Letter desribed the ownerhip

requrements of Rule 14a-8, ideitified the deficiency in the RTS Letter, prvided
adequate detail about what Chevedden had to do to cure the deficiency, and explained
no later than

that Chevedden's rense must be postmarked or trtted electronically

14 days from the date ofrecipt öfthe Deficiency Leer.

The R TS Leer indicates tht RA Ti: Serce is a Maie charerednon-depository
trst company
and that Cheveden's shares are held by
another entity, The Nortern
Trut Company in an account under the name Ram Trust Servces. The RTS Leer itself
shows that RTS does not hold cuody of
Chevedden's shar, either direcly, as specified

in Rule 14a-8(b)(2), or even thugh an affliate. RA Trust Serce is not a record
holder of

the Company's securties.

Sta Lega Bulleti 14 states that a wrtten statement establishig eligibilty under Rule

14a-8(b) must be from the ''recrd'' holder and that a wrtten statement frm a
sharholder's investment advisor is insuffcient evidence of OWnerip unes the
invesent advior is also the rerd holder of the sha. Chevedden should be well

aware of the rue's liambiguous requirement that proponents have the buen of proof
and mus document proof of ownerhip by submitt the proof frm a rerd holder,

becuse Mr. Cheveden attempted to submit a similarly flawed shaèholder proposal to
the Apache Corpration jus las yea. The U.S. Distct Cour rued that Chevedden's
proposal at isse in tht cae propely çould be excluded bee Chevedden failed to

meet Rule 14a-8(b )(2)~s proof of ownerp reqrements.

In Apache Corp. v. Chevedden, 696 F.Supp.2d 723, 739 (S.D. Tex. 2010), the Honorable

Lee H. Rosenthal of the United State Distct Cour for the Souther District of Texas
confi with reec to Rule 14a-8(b) that ~'Te Rule require sheholder to 'prove

(their) eligibilty.'" In the Apache v. Chevdden cae. propoen Chevedden had
submitted a purrted shaeholder proposa for inclusion in Apachels proxy statemen

Apache fied sut in the U.S. Dìstct Cour asserng that Chevedden failed to submit the

requisite proof of ownership of Apache COmmon stock as reir by SEC Rule 14a-8(b),
and Apache sought a declatory judgment that Apacle propely may exclude

Chevedden's proposal from its proxy materals. On Marh 10,2010, Judge Rosenthal
grted Apache's motion for declaratory judgment, found tht "Chevedden has faied to

meet the Rule's (14a-8(b)(2)) reuirements," and concluded that "Apache may exclude
Chevedden's proposal from its proxy materals." 696 F.Supp.2d at 741. In

Judge Rosenthal explained that:

1413950vl/012369
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Although section 14 of the Secrities Exchange Act of 1934 (goverg
proxies), under which Rule 14a-8 as promulgated) was intended to "give
tre vitality to the concept of corporate democracy," Medical Comm. for
Human
Rights v. SEC, 432 F.2d 659, 676 (D.C. Cir. 1970), cert. granted
sub nom SEe v. Medical Comm.for Human Rights, 401 U.S.973, 91 S. Ct.
1191 (1971), vacated as moot, 404 U.S. 403, 92 S. Ct 577 (1972), that
does not necesstate a complete surender of a corporation's rights durig
proxy seaon. Rule 14a-8 requires a shareholder seking to paicipate to

register as a shareholder or prove that he own a suffcient amount of
stock for a suffcient period to be eligible. Although

this cour concludes

that Rule 14a-8( )(2) is not as restrctve as Apache contends, on the
preent rerd, Chevedden has failed to mee the Rule's reuirem.ents

Id. The only tiely purorted "proof' of ownerp Cheveden provided to the

Company was a letter fram RTS that is nealy identica in all materal respects to the RTS
lett at isse in Apache v. Cheveden. In tht ca, Judge Rosenth considered the

evidence regaring RTS's purrt statu as an intrucing broker in light of the
publicly available informtion about RTS's statu as an investment advisor, and Judge
Rosethal explained that "The natue of RTS's corporate strcte, including wheter
RTS is or is not an 'investment adviser' is not detennative of eligibilty. But the

inconsistency betee the publicly avaiable inonnation abut RTS and the staement in

the leter that RTS is a 'broker' underscoes the inadequacy of the RTS letter, stadig

alone, to show Chevedden's eligibilty under Rule 14a-8()(2).t1 ¡d. at 740. Judge
Rosenthal.noted that ''here, there are valid reaons to believe the let is miliable as
evdence of

the shareholder's eligibilty." ld.

Judge Rosenthal's rulig is consstent with previous no acton relief

the Staffhas granted

when a proponent attempted to esablih proof of ownership by providing docuentar
evidence
of ownerhip by .a pèrson other than the '~recoId" holder. See
e.g. JP Morgan
Chase & Co. (Feb. 15, 2008); Verion Communications. Inc. (Jan. 25, 2008); Th
McGraw Hill Companies. Inc (Mar. 12,2007); MeadWestvo Corpration (Mar. 12,

2007). Becuse RA Tru Serce is not a recrd holder of Chevedden's shares,
Chevedn has failed to establish, within the 14 days prescribed by Rule 14a.,8(f)I), his

eligibilty to submit the Proposal.
Judge Rosenthal considered cen of

the Staffs no action letters, includig The Hain

Celestil Group. Inc. (Oct. 1, 2008), in which the Sta declied to alow the exclusion of
a shaeholder proposal under siilar circmstance. The Staff repeatedy has
acknowledged in its no-action letter tht "a deternation reached in such leters canot

adjudicate the merts of a company's position with respect to the prposal. Ony a cour
such as a U.S. Distct Cour can decide whether a company is obligated to include a

shareholder proposal in its proxy materials." In light of ths guidance; an in light of the
U.S. Distrct Cour's rect ruing in Apache v. Chevedden that a nea-identica RTS

14J 3950vl/Ol2369
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Letter submitted by Chevedden failed to meet Rule 14a-8(b)(2)'s proof of ownership

requirements, the Company intends to exclude the Proposa from its. proxy materals in
relian on Rule 14a-8(b) and 14a-8(f) unless a United States Distrct Cour rues that the

Company is obligated to incude the Prposal in its 2011 Proxy Materals. on Janua

13, 2011, the Company fied sut against èhevedden in the United States Distrct Cour
for the Southern Dístnct ofTexas s~king an appropriate declartion and other relief.

Sinceely,

14 J395OV110J2369
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JOHN CHDDEN
'''FISMA & OMS Memorandum M-07-16'"

'''FISMA & OMS Memorandum M-07-16'"

-bJí ~

Mr. WiliaP. Utt
Ch of

the Boar

KBR, Ine. (KBR)
601 Jeffern 5t Ste 3400

Ho~on TX 77002

Phone: 713 753-2000

Dea Mr. Utt

Th Rue i 4a-8 proposa is reseclly submtted in suport of the long-tem peorce of
our compay. Ths proposa is.submitted for the next anuä sheholder meeti. Rul 14a-8
reuireme ar inend to be met includ th contiuous ownerhip of th re stoc
value until af the da

of the retive shehlde meeting and prentation of the pr

at the anua meti. Ths submtt fonnat with the sholde-supplied emphs, is

intded to be us for defitive proxy pubcaon.

In the inest of company cost savis an improvig the effciency of the rue 14a-8 process
plea communoate via ema I&FISMA & ÕMS M~morand~~ M-07-16'"

Dirers is apecat in surt of

Your considezaon and th consdeaton of th Bo of

th prposa

the long-tennperfonee of our compay. Plea acowledge reeipt of

propty by emai toFISMA & OMS Memorandum M-07-16'''

~~W /..
Sinly ~

I',r/tt-.¡",. ¿li ~ .1

Dat

co: Jefy B. Ki ~ef.kibr.conP
Corprate Secet

Fax 713-753-5353 , 111 7S ~ 'A;$1 J
Rob Kuk Jr. ~invesorsbr.com,
Diror of
Inesr Relatons

22, 2010)

(KR: Rule 14a-8 Propsa November

3* - Elec Each Director Anually

RESOLVE. sliolders as that our Compay tae th steps neces to reorg the
Diectors into one clas with eah diec subjec to election each year and to complete
ths trantion with one-year.
Boar of

the Secties an Exchange Commssion sad, "In my view

Arur Levitt, former Chai of

the entie board is electëd once a yea. Without an election of

its bet for the invesor if

eah dior shaeholdes have far less control over who reprents th."

In 20 i 0 over 70% of S&P 500 compaes had anual elèction of directors. Shaeholder
reslutions on ths topic won an avere of 68%-support in 2009.
If Oll compa tok

more th one-yea to pha in ths propos it could crete C(nfict among

more ca be they would not st for
election imediatly while dirs with one-yea ~s would be uner more ínediae
our dirors. Diectrs with3-yea ter could be

pre. It could WQrk out to the detiment of oqr company tht our company's most qued

dictrs wouldprlIptl hae one yea-:ten an th our cottpày's lea qued diectors
woul re 3-yea tes the longes

The niert of th Elect Each Dior Aily propoal should al be consder in the context
of

the nee for improvement in our compa's 2010

Pay. .

rerted corprate governce stat:

The Corprate Libra ww.thecor.ratelibra.com.anindepndet invest resch fi

ra our company "D," with "High Gover Risk" an "Ver High Conce" for Ex:ective
the long-ten eqty awad for our CEO Willam Un consist of cabas
peormce awa which did nothg to tie exective peonance with longte sharholder
600" of

vaue. Furerore peor awa were ba on only thyea peonnce peods an
paid out on sub-med Tota Sharholde Ret peormance relatve to compay pe - 50%
payout for TSR at the 25th pecele.
Ther wa $652,000 of al other pay for our CEO in 2009 - includig $543,000 for a

Supplemeta Executve Retem Plan (SBR). Also, Mr. Utt wa potealy entitled to $15
millon tota in the event of a che in contrl. Suh practice
we not reecve of excutive pay th was well-algned with shaeholde inerst
mion ca ~erce and $25

Lore Caoll chaan

of our Executve Pay Cott wason the boards of four compaes

Conc"

rated "D" or lower by The Corae Libr. Al four companes we ".gh
regar executie pay. Th Corprat Libr alo

flaged Mr. Carll for hi tenwe on the

Fleetwoo Enterrise boáras it slid intobaptcy. Furnnor our L~ Director. Fra

BloUIt wa fled by for bis tenue on the Bnrg board as it went ba Mes Caoll
and Bloun wer then allowed
to hold 4 of
the 9 sets on our most importt boa commttee.
Plus one yes-vote from our 150 mion shes wa all it took to elect eah of our dictors for 3
yea te.
Plea encurge our bod to respond positively
tye prace: Eleet Each

to ths propoal to help tuoun the above

Direcr Anmi- Yes on 3.*

Notes:
John Chevedden

"*FISMA& OMS Memorandum M-07-16...

prpo.

Plea note tht the title of

th proposa is pa of

spnsore

ths

the proposa.

* Numbe to be asiged by the compan.
Ths prsa is believed to confon with Sta

Leg Buleti No. 14B (CF),Septembe is,

2004 includi (empha adde):

Accrdingly, going forwrd, we believe that it would not be appropriate for
companies to exclude supporng statement language and/or an entire proposl in
reliance on rule 14a.8(1)(3) in the followng circumstanCes:
· the copany objecs to factal assertons beuse they

are not support;

· the company objec to factal assrtons that, while not materially false or
misleading, may be disputed or countered;

· the cony objects to factal assrtns beuse those asertons may be
interpretd by shareholder in a manner that is unfavorable to the copany, it
direors. or it offcers; and/or
· the company

object to stateents beuse they represent the opinion of

shareholder proponent or a referenc source, but the statements are not

the

identi specally as such.

We believe tht it is appropñate under rule 14&8 for companies to adre
these obJectl in thrstae11f$ of oppositn.

Se al: Sun Microstem Inc. (July 21, 2005).
Stock wi be held unti afer the anua mee an the proposa will be prnted at the anua
mee. Plea acknwledge this proposa prompty by emæl*FISMA & OMS Memorandum M-07-16**

Exhibit 2

RA TRST SERVCES

Novmber 22, 2010
John Chevedden
* *FISMA & OMS Memorndum M-07-16*"*

To Whom It May (onçem,
Ram Trust Servce is a Malne charter non-depositor trust company. Through us. Mr. John

Cheveddén has continuouly MId no 1è$ than 200 shares of KBR, Ine. (KBR) comon stoc,

CUSIP #44ZW106, since at le Noveber 17, 2009. We in turn hold those share through
The Northern Tru Compay in an acou under

the name Ram Trust Servce

SIncerely,

.L
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KBR
601 Jeffrson Strt . Houson; T~ 77002-7900
Phone: 713.753.4604 · Fax 713.753.3310

Jeffy B. Kig
VÎce PreideDt~ Public Law aDd Secretary

December 6, 2010

Via Courir and E-mail
John Chevedden
***FISMA & OMB Memorandum M-07-16***

Re: Director EleejOD ReslutioD

Dear Mr. Chevedden

November 22,2010 KBR inclde your
On November 24. 2010. we reved your leter signed as of
propose reolution in its proxy solicitaon for KBR's 2011 anual meeng. Based on our reew of
the inonntion provide by you an of the relevant records and reguatoiy materal. we hae be
unble to conclude tht the proposa meets the reuiements for inclusion in the proxy, an uness you
ca demonstrte you met thes reuients in the prop tie fre, we may sek to exclude your
proposa from th 2010 proxy statement.

As you know. in order to be eligible to submit a prosal for consideration at KBR's 201 i anua
meetig, Ru1e 14a-8 under Reguation 14Aofthe Unied States Seties and Exchge Commssion

("SEC") requi tht a stockholde mus have contiuously held at leat $ 2,000 in maret value, or
1 % of KBR's common stock (the cla of securties tht will be entied to be voted on th proposal at
the meetig) for at leat one yea by the date th proposal is submitted. The stockholder must continue

to hold those secunties tbugh the date of the meti an must so indicae to us. Your leter tht

"Rule 14a-8 reuirents ar irteded to be met iicluding the contiuous ownerip of the reuire

stock value," however, the only iIormationprovided to us re your shae ownership is let
frm Ra Trut Serce incatig tht th hold 200 shas ofKBR on yöur behalf an have done so

sinc November 17.2009. Puruat to the SEC's Rule 14a-8(b), sine neither you nor Ra Tru
Service a recrd owner of KBR common stoc nor from th leter does it appe tht Ra Trost

Services is a Cùtodial intitution, you must either:
(1) Submit

to KBR a wren sttement frm the reord holder of the securities (usuly

a

broker or ban) that is a dict rerd holder ofKBR stck verng tht at the tie th
proposal wa submitted yöu contiuously held the requisite seuries ror at least one yea; or

(2) If you have filed a Schedule 13D (17 C.F.R. § 240.13d-lOl), Schedule 130 (17 C.F.R §
240.13d-I02), Fonn 3 (17 C.F.R. § 249.103), Fomi.4 (17 C.F.R§ 249.104) anor Form 5 (17

C.F.R. § 249.105). or amendients to thoe documents or updated form. reflectig ownersp
the shas
of
as of or before the date on which theone-year eligibilty peod begin, you may
demonstrte eligibilty by submittng to the company: (A) a copy of the schedule and/or form,

and any subsequet amendments report a chan in your ownerhip level;
wrtten sttemen tht you continuously held th require number of share for
peod as of

and (B) your

th one-yea

the date of the sttement.

Plea note that to be considered a timely response under the SEC's Rule 14a-8(£), al of th

to my atton at the above addrs withn i 4
any quesons regardig the matt

documentation requeed in ths lettr must be sent
calenda days of the date y.ou recive ths request. If you have

discused in th letter. pleas feel tree to cal or wrte me at the numbe and adess shown above.

Very try your,

2
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Jeff King
From: "'FISMA & OMB Memorandum M-07-16'"

Sent: Thursday. December 16. 2010 11:18 PM

To: Jeff King
Subject: Rule 14a-8 Proposal (KBR) f

Mr. King, Thank you for acknowledging the rule l4a-8 proposal. Based on the October 1,
2008 Hain Celestial no-action decision, Ram Trut is my introducing securities intermediar
Rule 14a-8(b). Please let me know ifthere is
record for purposes of
and hence the owner of
a further question.
Sincerely,
John Chevedden

1/1312011

SKADDEN. ARPS, SLATE, MEAGHER & FLOM LLP
DIRECT DIAL

155 NORTH WACKER DRIVE

(3 I 2) 407-0738

FIRM/AFFILIATE OFFICES

DIRECT FAX

CHICAGO, ILLINOIS 60606-1720

(3 I 2) 407-8580
EMAIL ADDRESS

SHILPI GUPTA@SKADDEN.COM

TEL: (312) 407-0700
FAX: (312) 407-041 1

www.skadden.com

January 19,2011

BOSTON
HOUSTON
LOS ANGELES
NEW YORK
PALO ALTO
SAN F"RANCISCO
WASHINGTON, D.C.
WILMINGTON
BEIJING
BRUSSELS
F"RANKFURT
HONG KONG
LONDON
MOSCOW
MUNICH
PARIS
SAO PAULO
SHANGHAI
SINGAPORE
SYDNEY
TOKYO
TORONTO
VIENNA

BY EMAIL (shareholderproposals@sec.gov)
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re:

Kinetic Concepts, Inc.
Shareholder Proposal ofJohn Chevedden
Exchange Act of1934-Rule 14a-8

Ladies and Gentlemen:
This letter is to inform you that our client, Kinetic Concepts, Inc. (the "Company"
or "KCI") intends to omit from its proxy statement and form of proxy for its 2011 Annual
Meeting of Shareholders (collectively, the "2011 Proxy Materials") a shareholder proposal (the
"Proposal") and statement in support thereof submitted by John Chevedden (the "Proponent").
On behalf of our client, we respectfully request that the staff of the Division of Corporation
Finance (the "Staff') of the Securities and Exchange Commission (the "Commission") confirm
that it will not recommend any enforcement action to the Commission if the Company excludes
the Proposal from its 2011 Proxy Materials.
In accordance with Section C of Staff Legal Bulletin No. 14D (CF) (November 7,
2008) ("SLB 14D"), we are emailing to the Staff this letter and simultaneously sending a copy to
the Proponent. The Company will promptly forward to the Proponent any response from the
Staff to this no-action request that the Staff transmits by email or fax to the Company only. Rule
14a-8(k) and Section E of SLB 14D provide that shareholder proponents are required to send
companies a copy of any correspondence that the shareholder proponent elects to submit to the
Commission or the Staff. Accordingly, we are taking this opportunity to remind the Proponent
that if the Proponent submits correspondence to the Commission or the Staff with respect to the
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Proposal, a copy of that correspondence should concurrently be furnished to the undersigned on
behalf of the Company.
The Company intends to file its definitive 2011 Proxy Materials with the
Commission on or about April 15, 2011. Accordingly, pursuant to Rule 14a-8(j), this letter is
being submitted to the Commission not later than eighty (80) calendar days before the Company
intends to file its 2011 Proxy Materials.

THE PROPOSAL
The Proposal requests that the Company "take the steps necessary to reorganize
the Board of Directors into one class with each director subject to election each year and to
complete this transition within one-year." A copy of the Proposal and the supporting statement is
attached as Exhibit A.

BASES FOR EXCLUSION
The Company respectfully requests that the Staff concur in its view that the
Proposal may be excluded from the 2011 Proxy Materials pursuant to:
•

Rille 14a-8(b) and Rule 14a-8(f)(1) because the Proponent failed to provide the
requisite proof of continuous stock ownership in response to the Company's proper
request for that information;

•

Rule 14a-8(i)(2) because by purporting to require the Company's Board of Directors
(the "Board") to prevent elected directors from completing the full terms for which
they were duly elected, the Proposal would, if implemented, cause the company to
violate state law;

•

Rille 14a-8(i)(6) because the Company and Board lack the power or authority to
implement the Proposal; and

•

Rule 14a-8(i)(8) because by purporting to require the Board to prevent elected
directors from completing the full terms for which they were duly elected, the
Proposal impermissibly relates to an election for membership to the Board.
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BACKGROUND
The Proponent submitted the Proposal to the Company in a letter dated December
22,2010, which the Company received via email on December 23,2010. The Proposal was
accompanied by a letter from Ram Trust Services ("RTS") dated December 23,2010 (the "RTS
Letter"). See Exhibit A. The RTS Letter stated that RTS was confirming that the Proponent has
held no less than 110 shares ofKCI stock in an account at RTS since December 18,2009, and
that RTS, in tum, holds those shares through The Northern Trust Company in an account under
the name Ram Trust Services. Notably, the RTS Letter does not indicate that it is an introducing
broker or bank. Similarly, the RTS Letter makes it clear that RTS does not have custody ofthe
shares ofKCI common stock purportedly owned by the Proponent. Neither the Proponent nor
RTS are listed in the Company's stock records as record holders of any KCI common stock as is
required by Rule 14a-8(b).
Accordingly, the Company sought additional verification of the Proponent's
eligibility to submit the Proposal. On January 4,2010, within 14 calendar days ofthe Company's
receipt of the RTS Letter, the Company sent a letter addressed to the Proponent via electronic
mail and overnight mail (the "Deficiency Notice"). See Exhibit B. The Deficiency Notice
informed the Proponent that he had failed to comply with the procedural requirements of Rule
14a-8 and explained how he could cure the procedural deficiency. The Deficiency Notice stated:
•

the ownership requirements of Rule 14a-8(b);

•

the type of statement or documentation necessary to demonstrate beneficial
ownership under Rule 14a-8(b);

•

that the Proponent's response had to be postmarked or transmitted electronically no
later than 14 calendar days from the date the Proponent received the Deficiency
Notice; and

•

that a copy of the shareholder proposal rules set forth in Rule 14a-8 was enclosed.

In addition, the Deficiency Notice specifically explained why the RTS Letter was insufficient
proof of ownership under Rule 14a-8(b):
Rule 14a-8(b) requires a proof of ownership letter to be submitted by the record
holder of your shares, usually a broker or a bank. We do not believe that the [RTS]
Letter satisfies this requirement because [RTS] is not the record holder of your
shares and is neither a broker nor a bank. Likewise, although we are familiar with
the SEC's staff view that a letter from an introducing broker may satisfy Rule
14a-8(b), the documentation that you provided does not indicate that [RTS] is an
introducing broker. Instead, the [RTS] Letter states only that [RTS] is a "Maine
chartered non-depository trust company."
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The Proponent responded on January 10,2011 via electronic mail (the "Proponent's Response").
See Exhibit C. His response is copied below:
Mr. Bibb,
Thank you for acknowledging the rule 14a-8 proposal.
In The Hain Celestial Group, Inc. (October 1,2008), the Staff determined that a
verification letter can come from an "introducing broker". [sic] In the United
States, investors can hold stocks thorough [sic] banks as well as brokers, and there
is no reason to believe the Staff intended to exclude banks. Accordingly,
"introducing broker" should be understood to include introducing banks. As a
state chartered non-depository trust, Ram Trust is a bank.
Please let me know by Wednesday if there is a further question.

Sincerely,
John Chevedden
As of the date of this letter, which is beyond the 14-calendar day limit for a
response from the Proponent imposed by Rule 14a-8(t)(1) and disclosed in the Deficiency Notice,
the Proponent has not provided the requisite proof of ownership requested by the Deficiency
Notice.

ANALYSIS
I.

The Proposal May Be Excluded Under Rule 14a-8(b) And Rule 14a-8(f)(1) Because
The Proponent Failed To Establish The Requisite Eligibility To Submit The
Proposal.

The Company may exclude the Proposal under Rule l4a-8(t)(1) because the
Proponent did not substantiate his eligibility to submit the Proposal under Rule l4a-8(b). Rule
l4a-8(b)(1) provides, in part, that "[i]n order to be eligible to submit a proposal, [a shareholder]
must have continuously held at least $2,000 in market value, or 1%, of the company's securities
entitled to be voted on the proposal at the meeting for at least one year by the date [the
shareholder] submit[s] the proposal." Staff Legal Bulletin No. 14 specifies that when the
shareholder is not the registered holder, the shareholder "is responsible for proving his or her
eligibility to submit a proposal to the company," which the shareholder may do by one of the two
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ways provided in Rule 14a-8(b)(2). See Section C.1.c, Staff Legal Bulletin No. 14 (July 13,2001)
("SLB 14").
Rille l4a-8(f) provides that a company may exclude a shareholder proposal if the
proponent fails to provide evidence of eligibility under Rule 14a-8, including the beneficial
ownership requirements of Rule 14a-8(b), provided that the company timely notifies the
proponent of the problem and the proponent fails to correct the deficiency within the required
time. As described above, the Company satisfied its obligation under Rule 14a-8 by transmitting
to the Proponent in a timely manner the Deficiency Notice, which specifically explained to the
Proponent why the RTS Letter was insufficient proof of ownership.
The RTS Letter does not satisfy Rule l4a-8(b), which requires that a proof of
ownership letter be submitted by the "record" holder of a proponent's shares. In determining
what constitutes a record holder, the Staff specifically has stated that a letter from a proponent's
investment adviser is not sufficient for purposes of demonstrating proof of ownership under Rule
14a-8(b) where the adviser is not also the record holder of the proponent's shares. This issue is
specifically addressed in SLB 14 at Section C.1.c.1 :
Does a written statement from the shareholder's investment adviser verifying that
the shareholder held the securities continuously for at least one year before
submitting the proposal demonstrate sufficiently continuous ownership of the
securities?
The written statement must be from the record holder of the shareholder's
securities, which is usually a broker or bank. Therefore, unless the investment
adviser is also the record holder, the statement would be insufficient under the
rule.
Accordingly, the Staff has for many years concurred that documentary support
from investment advisers or other parties who are not the record holder of a company's securities
is insufficient to prove a shareholder proponent's beneficial ownership of such securities. See,
e.g., Clear Channel Communications (avail. Feb. 9,2006) (concurring in exclusion where the
proponent submitted ownership verification from an investment adviser, Piper Jaffray, that was
not a record holder). In AMR Corp. (avail. Mar. 15,2004), the proponent submitted documentary
support from a fmancial services representative for an investment company that was not a record
holder of the proponent's AMR securities. In response, the Staff noted that "[w]hile it appears
that the proponent provided some indication that she owned shares, it appears that she has not
provided a statement from the record-holder evidencing documentary support of continuous
beneficial ownership of $2,000, or 1% in market value of voting securities, for at least one year
prior to submission of the proposal." Similarly, in General Motors Corp. (avail. Apr. 3,2002), a
proponent submitted documentation from a financial consultant, and the Staff granted no-action
relief under Rule 14a-8(b) noting that "the proponent appears to have failed to supply, within 14
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days of receipt of General Motors's request, documentary support sufficiently evidencing that he
satisfied the minimum ownership requirement for the one-year period required by rule 14a-8(b)."
Moreover, a Federal court recently found that an ownership letter from RTS
purporting to verify the Proponent's ownership of another company's shares did not satisfy the
ownership requirement of Rule 14a-8(b). See Apache Corp. v. Chevedden, 696 F. Supp. 2d 723
(S.D. Tex. Mar. 10,2010). In Apache, the court determined that "letters from RTS-an
unregistered entity that is not a DTC participant-were [not] sufficient to prove eligibility under
Rule 14a-8(b)(2)." Here, as in Apache, the Proponent failed to submit a letter from a DTC
participant in order to provide the Company a means by which to verify the Proponent's share
ownership. 1 Given the similarities with the Apache case and the fact that the Proponent has
failed to submit a letter from a DTC participant, the Company believes that the RTS Letter is
insufficient for purposes of Rule 14a-8(b).
The Company is aware that recently the Staffhas taken the position that proof of
ownership from an introducing broker is sufficient for purposes of Rule 14a-8(b). Specifically, in
The Hain Celestial Group, Inc. (avail. Oct. 1, 2008), the Staff determined that "a written
statement from an introducing broker-dealer constitutes a written statement from the 'record'
holder of securities, as that term is used in rule 14a-8(b)(2)(i)." The Staff explained its position
as follows: "[b]ecause of its relationship with the clearing and carrying broker-dealer through
which it effects transactions and establishes accounts for its customers, the introducing broker
dealer is able to verify its customers' beneficial ownership.,,2
Consistent with the precedent cited above, the RTS Letter is insufficient for
purposes of Rule 14a-8(b). RTS has not stated or demonstrated that it is a DTC participant as
required by Apache, the record holder of the Proponent's shares as that term has been interpreted
by the Staff, or an introducing broker consistent with the Staff s interpretation in The Hain
Celestial Group, Inc. There is no indication in the RTS Letter that RTS is a broker, dealer or
other entity that effects transactions for its customers in the manner as an introducing broker
does. The RTS Letter describes RTS as a "Maine chartered non-depository trust company," and
the Proponent's Response claims that "[RTS] is a bank," and apparently argues that RTS
therefore qualifies as an introducing broker under The Hain Celestial Group, Inc. However,
pursuant to Maine law, as a nondepository trust company, RTS is a financial institution with
powers "generally limited to trust or fiduciary matters." (9-B M.R.S.A. § 131.28-A (West 2009)).
RTS is not listed as a participant on DTC's website. See Depositary Trust & Clearing Corp., DTC Participant
Accounts in Alphabetical Sequence, available at http://www.dtcc.com/downloads/membership/
directories/dtc/alpha.pdf.
2

In this regard, we note that The Hain Celestial Group, Inc. was a reversal of prior Staff precedent and
accordingly should be viewed narrowly. See lPMorgan Chase & Co. (avail. Feb. 15,2008); Verzion
Communications, Inc. (avail. Jan. 25, 2008); The McGraw Hill Companies, Inc. (avail. Mar. 12,2007).
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Indeed, RTS is prohibited from using the word "bank," "banker" or "banking" in its title or in
designating its business. (9-B M.R.S.A. § 1214.4 (West 2009)). Irrespective of the title the
Proponent ascribes to RTS, it is evident that RTS does not engage in those activities associated
with a broker, dealer or an introducing broker. RTS is not registered as a broker with the
Commission, FINRA, or the Securities Investor Protection Corporation ("SIPC"), nor is it a
Depository Trust Company participant. 3 Its website states that it is an "investment manager" and
"a state-chartered non-depository Trust Company" that "develop[s] an individualized investment
strategy and comprehensive package of financial services tailored to each client's specific
needs." It further sates that it provides the following services: "Trustee & Fiduciary Services,
Individual Retirement Plan Trustee Services, Estate Planning, Bill Payment, Personal Banking
Services, Mortgage Application Assistance, Insurance Assistance, Custody Services" as well as
"income tax planning and tax return preparation." While the RTS website states that clients can
use the services of an affiliated broker-dealer, Atlantic Financial Services of Maine, Inc., to
effect securities transactions, neither the Proponent nor RTS have provided evidence of any
involvement of that entity with any securities that may be owned by the Proponent, and the RTS
Letter instead refers to an unrelated entity, The Northern Trust Company.
Based on this publicly available information, RTS's business appears akin to that
of an "investment adviser" and nothing like that of a "broker" or a "dealer" that "effects
transactions." An "investment advisor," as defined in the Investment Advisers Act of 1940 (the
"Advisers Act") is:
any person who, for compensation, engages in the business of advising others,
either directly or through publications or writings, as to the value of securities or
as to the advisability of investing in, purchasing, or selling securities, or who for
compensation and as part of a regular business, issues or promulgates analyses or
reports concerning securities ....
Advisers Act § 202(a)(11), 15 U.S.C. § 80b-2(a)(11). In contrast, the Securities
Exchange Act of 1934, as amended (the "Exchange Act") defines a "broker" as "any person
engaged in the business of effecting transactions in securities for the account of others."
Exchange Act § 3(a)(4)(A), 15 U.S.C. § 78c(a)(4)(A)). The Exchange Act defines a "dealer" as
"any person engaged in the business of buying and selling securities of such person's own
account through a broker or otherwise." Exchange Act § 3(a)(5)(A), 15 U.S.C. § 78c(a)(5)(A).
RTS does not appear to be involved in "the business of effecting transactions in securities" or
"the business of buying and selling securities" for itself or its customers. Therefore, RTS is not in
a position to verify its customers' beneficial ownership for purposes of Rule 14a-8(b).
It appears from the FINRA website that a brokerage firm named Atlantic Financial Services of Maine, Inc. is
owned or controlled by RTS, but RTS itself is not a registered broker-dealer and it was RTS that provided the
ownership information. See Exhibit D for a copy of the FINRA report on Atlantic Financial Services of Maine,
Inc.
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The Proponent did not provide any additional information from RTS in response
to the Deficiency Notice. Notably, in the past when RTS has submitted shareholder proposals on
behalf of its clients, it furnishes a letter from The Northern Trust Company as record holder
demonstrating proof of ownership of the client's shares. See, e.g., Caterpillar Inc. (avail. Mar. 31,
2010); Time Warner Inc. (avail. Jan. 26, 2010); Exxon Mobil Corp. (Ram Trust & Connecticut
Retirement Plans and Trust Funds) (avail. Mar. 23,2009). However, the Proponent and RTS did
not follow that procedure here and failed to provide a statement by the purported record holder of
the Proponent's shares to provide the Company with verification of the Proponent's ownership.
Moreover, this letter is not contrary to the Staffs position in Devon Energy Corp.
(avail. Apr. 20,2010), Omnicom Group Inc. (avail. Mar. 29, 2010), or Union Pacific Corp. (avail.
Mar. 26, 2010). In those letters, the company seeking exclusion of the shareholder proposal at
issue did not specifically notify the shareholder as to why the RTS proof of ownership was
inadequate. Here, as explained above, in the Deficiency Notice the Company provided the
Proponent with a detailed explanation of the insufficiency ofRTS as a "record" holder for
purposes of Rule 14a-8(b) and the steps that the Proponent would need to take to provide the
required proof of ownership. Furthermore, in both the Devon and Union Pacific cases the
companies were requesting a waiver of the 80-day filing requirement in Rule 14a-8G)(i). In
addition, in the Devon case, Devon failed to send a letter of deficiency to Mr. Chevedden within
the 14-day period for timely notification of deficiency under Rule 14a-8(t). Here, the Company
is not requesting a waiver of the 80-day requirement, nor is the Proponent claiming that the
deficiency notice was untimely or insufficient. While the Staff did not indicate the basis for its
rejection of these petitions, the Company believes these issues may have been relevant or
contributing factors to the Staffs decisions.
Finally, recent Commission rulemakings suggest that additional proof of
ownership would be required even ifRTS were an introducing broker. The Commission recently
adopted Rule 14a-11, which will require that a public company include in its proxy materials
candidates to the board who have been nominated by stockholders who meet certain conditions.
See SEC ReI. No. 33-9136 (Aug. 25, 2010) (the "Adopting Release"). Among other aspects of
Rule 14a-l1, a stockholder who owns 3% of the voting power of a company's securities is
entitled to require that the company disclose that stockholder's nominees to the board in the
company's proxy materials if the stockholder complies with the procedural and substantive
requirements of the rule. See generally Rule 14a-l1. Where the nominating stockholder under
Rule 14a-11 is not the registered holder of the securities, the nominating stockholder would be
required to demonstrate ownership by attaching to its notice of nomination on Schedule 14N a
written statement from the "record" holder ofthe nominating stockholder's shares (usually a
broker or bank) verifying that, at the time of submitting the stockholder notice to the company on
Schedule 14N, the nominating stockholder continuously held the securities being used to satisfy
the applicable ownership threshold for a period of at least one year.
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Notably, Schedule 14N provides that a nominating stockholder who owns shares
through a broker or bank that is not a participant in a clearing agency acting as a securities
depository must submit both (1) a written statement or statements (the "initial broker statement")
from the broker or bank with which the nominating stockholder maintains an account that
provides the information about securities ownership set forth above and (2) a separate written
statement from the clearing agency participant through which the securities of the nominating
stockholder are held, that (a) identifies the broker or bank for whom the clearing agency
participant holds the securities, and (b) states that the account of such broker or bank has held, as
of the date of the separate written statement, at least the number of securities specified in the
initial broker statement, and (c) states that this account has held at least that amount of securities
continuously for at least three years.
Applying this approach here, the Proponent should be required to obtain a letter
from his "introducing broker" (if the Proponent has one) as well as from the DTC participant
through which the introducing broker holds shares. The Company urges the Staff to follow the
same protocols with respect to introducing brokers or even an investment adviser like RTS. In
both cases the person requiring proof of ownership is not otherwise in a position to verify that
the purported stockholder satisfies the minimum ownership requirements of the rule. The
Company believes that this verification is critical regardless of whether the stockholder is
submitting a proposal under Rule 14a-8 or making a nomination pursuant to Rule 14a-11.
The Proponent has failed to provide evidence satisfying the beneficial ownership
requirements of Rille 14a-8(b) and has therefore not demonstrated eligibility under Rule 14a-8 to
submit the Proposal. Accordingly, consistent with the foregoing precedent, the Proposal is
excludable from the 2011 Proxy Materials under Rule 14a-8(b) and Rule 14a-8(f)(1).

II.

The Proposal May Be Excluded Under: Rule 14a-8(i)(2) Because Its Implementation
Would Cause The Company To Violate Texas Law; Rule 14a-8(i)(6) Because The
Company Lacks The Power Or Authority To Implement The Proposal; and Rule
14a-8(i)(8) Because It Impermissibly Relates To A Nomination Or An Election For
Membership Of The Board.

A.

The Proposal may be excluded because its implementation would cause the Company to
violate Texas law.

Pursuant to Article III, Section 2 of the Company's By-Laws, the Board is divided
into three classes. One class of directors is elected at each annual meeting of shareholders of the
Company (an "Annual Meeting"). The term of each director elected at an Annual Meeting
expires "at the third ensuing annual meeting of shareholders after their election, upon election
and qualification of their successors."
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Three directors elected at the 2009 Annual Meeting are currently serving terms
that will expire at the 2012 Annual Meeting, while four directors elected at the 2010 Annual
Meeting are currently serving terms that will expire at the 2013 Annual Meeting. At the
upcoming 2011 Annual Meeting, the Company's shareholders will be asked to elect four
directors to serve terms that will expire at the 2014 Annual Meeting.
The Company is incorporated under the laws of the State of Texas. Section
21.408 of the Texas Business Organizations Code (the "TBOC") states in relevant part that:
(a)
The certificate of formation or bylaws of a corporation may
provide that all or some of the board of directors may be divided into two
or three classes that shall include the same or a similar number of directors
as each other class and that have staggered terms of office.
(c)
If the certificate of formation or bylaws provide for staggered
terms of directors, the shareholders, at each annual meeting, shall elect a
number of directors equal to the number of the class of directors whose
terms expire at the time of the meeting. The directors elected at an annual
meeting shall hold office until the second succeeding annual meeting, if
there are two classes, or until the third succeeding annual meeting, if
there are three classes (emphasis added).
Section 21.409 of the TBOC states in relevant part:
(a)
Except as otherwise provided by the certificate offormation or
bylaws of a corporation or this subchapter, the shareholders of the
corporation may remove a director or the entire board of directors of the
corporation, with or without cause, at a meeting called for that purpose, by
a vote of the holders of a majority of the shares entitled to vote at an
election of the director or directors (emphasis added).

(d)
In the case of a corporation the directors of which serve staggered
terms, a director may not be removed except for cause unless the
certificate of formation provides otherwise (emphasis added).
Texas case law also provides that, "a director is subject to removal by the
shareholders of the corporation, not the corporation's officers." See, e.g, In re Reaud, 286
S.W.3d 574 (Tex. App. - Beaumont 2009). In addition, given the specialized nature of Delaware
courts considering business issues, Texas courts often look to Delaware law for guidance on such
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issues. See, e.g., Grant Thornton L.L.P. v. Prospect High Income Fund, 314 S.W.3d 913, n.19
(Tex. 2010) (citing Delaware law for the proposition that individual shareholder claims remain
state law actions); In re Schmitz, 285 S.W.3d 451,457 (Tex. 2009) (citing Delaware law to hold
that a demand-required derivative suit must name the shareholder on whose behalf it is made);
Neurobehavorial Associates, P.A. v. Cypress Creek Hospital, Inc., 995 S.W.2d 326, 332 (Tex.
1999) (citing Delaware law regarding what actions can be considered necessary to "wind up" a
dissolved entity's affairs); International Bankers Life Ins. Co. v. Holloway, 368 S.W.2d 567,570
(Tex. 1963) (citing Guth v. Loft, Inc., 5 A.2d 503 (Del. 1939)); Neurobehavioral Assocs., P.A. v.
Cypress Creek Hosp., Inc., 995 S.W.2d 326,328-29 (Tex. App.-Houston [1st Dist.] 1999, no
pet.)(relying on Rothschild Int 'I Corp. v. Liggett Group, Inc., 474 A.2d 133, 136 (De1.1984)).
It is well settled under Delaware law that directors on classified boards serve full
three-year terms. Fifty years ago, in Essential Enterprises vs. Automatic Steel Products, Inc.,4
Chancellor Seitz concluded: "Clearly the 'full term' visualized by the statute is a period of three
years - not up to three years.,,5 This was recently affirmed
the Delaware Supreme Court in
the case of Airgas, Inc. vs. Air Products and Chemicals, Inc., in which the Court struck down a
bylaw that purported to shorten the terms of sitting directors elected to three-year terms. The
opinion of Justice Ridgely, unanimously supported by all of the Justices, concluded: "It [the
January Bylaw in question] serves to frustrate the plan and purpose behind the provision for
[Airgas's] staggered terms and it is incompatible with the pertinent language of the statute and
the Charter. Accordingly, the January Bylaw is invalid, not only because it impermissibly
shortens the directors' three-year staggered terms as provided by Article 5, Section 1 of the
Airgas Charter, but also because it amounted to a de facto removal without cause of those
directors ... ,, 7

bl

As noted above, Article III, Section 2 of the By-Laws and Section 21.408 of the
TBOC, provide that the Board shall have three classes with each director's full term expiring at
the "third ensuing annual meeting of shareholders after their election, upon election and
qualification of their successors." One need look no further than the text of the Proposal itself to
understand how implementation ofthe Proposal would directly conflict with Texas law by
preventing previously elected directors from serving out their full terms. The Proposal purports
to have the Company "reorganize the Board of Directors into one class with each director subject
to election each year and to complete this transition within one year." However, there is no way
this result can be achieved without either (i) removing from office all of the Company's directors
whose terms expire after the 2012 Annual Meeting, which is not permitted under Texas law and
4

159 A.2d 288 (Del. Ch. 1960).
Id At 290-291.

6

c.A. No. 5817 (Del. Sup. Ct. Nov. 23,2010).

7

Id at 23.
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the By-Laws or (ii) truncating the terms of directors duly elected to three-year terms, which is
also not permitted under Texas law.
Pursuant to Article III, Section 3 of the By-Laws, directors may be removed "only
for 'cause' (as defined [in the By-Laws]) and only by the affirmative vote ofthe holders of at
least sixty-six and two-thirds percent (66 2/3%) of the shares then entitled to vote in the election
of directors." As discussed above, neither Texas law nor the By-laws permit directors to remove
other directors (with or without cause). The only means by which a director could be removed
from office before his term has expired is by the shareholders, for cause (as defined in the By
Laws). However, because, at the present time, no "cause" exists, it is not possible for the
Company's shareholders to remove any of the directors pursuant to the By-Laws.
Even if one were to assume that the Company's shareholders were supportive of
the Proposal's primary aim of eliminating the Company's classified board structure, the earliest
time at which this could legally happen in the ordinary course with "each director subject to
election each year" would be commencing at the 2015 Annual Meeting (or possibly the 2014
Annual Meeting). Assuming for the sake of argument, the Company's shareholders were to
support the Proponent's proposal to declassify the Board at the 2011 Annual Meeting, (ii) such a
proposal to declassify the Board were to be submitted to the Company's shareholders at the 2012
Annual Meeting and (iii) that proposal were to be approved by the Company's shareholders at
the 2012 Annual Meeting, the directors who are elected at the 2012 Annual Meeting would serve
three-year terms expiring at the 2015 Annual Meeting. Even if the directors whose terms expired
at the 2012 and 2013 Annual Meetings were elected for one-year terms contingent on the
declassification proposal being adopted, the directors elected to a three-year term at the 2011
Annual Meeting would serve three-year terms expiring at the 2014 Annual Meeting - which is
beyond the one-year transition contemplated by the Proposal. Pursuant to Texas law, it is
beyond the Board's power to truncate the terms of those directors already elected to three-year
terms and pursuant to the By-Laws it is not possible to remove the directors (absent cause) prior
to the end of their three-year term. Therefore, the implementation of the Proposal would not be
legally permissible or possible for the Company under Texas law.
Pursuant to Rule 14a-8G)(2)(iii), the Company has attached the supporting
opinion of Cox Smith Matthews Incorporated that, subject to the limitations and qualifications
contained therein, "the implementation of the Proposal would not be legally permissible or
possible for the Company under Texas law." See Exhibit E.
Since the Proposal, if implemented, would cause the Company to violate Texas
law, the Proposal is excludable under Rule 14a-8(i)(2).
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B.

The Proposal may be excluded because the Company lacks the power or authority to
implement the Proposal.

A stockholder proposal may be excluded under Rule 14a-8(i)(6) if "the company
would lack the power or authority to implement the proposal." As the Staff has held on
numerous occasions, Rule 14a-8(i)(6) applies to a stockholder proposal that, if adopted by the
company's stockholders, would cause the company to violate applicable state law. See, e.g.,
Noble Corporation (Jan. 19,2007); SBC Communications Inc. (Jan. 11,2004); Xerox Corp. (Feb.
23,2004). As discussed above, it would be beyond the power of the Board to achieve what the
Proposal purports to require it to do (i.e., have all directors stand for elections annually and to
complete such transition in one year). Because the Company lacks the power or authority to
implement the Proposal, the Proposal is also excludable under Rule 14a-8(i)(6).
C.

The Proposal may be excluded because it impermissibly relates to a nomination or an
election for membership on the Board.

A stockholder proposal may be excluded under Rule 14a-8(i)(8) if it "relates to a
nomination or an election for membership on the company's board of directors or analogous
governing body or a procedure for such nomination or election." It has been a long-standing
position of the Staff that proposals which have the purpose, or that could have the effect, of
prematurely removing a director from office before his or her term expired are considered to
relate to a nomination or an election and are therefore excludable. See, e.g., Royal Caribbean
Cruises Ltd (Mar. 9, 2009); Dollar Trees Stores Inc. (Mar. 7,2008); Hilb Rogal & Hobbs
Company (Mar. 3, 2008); Peabody Energy Corporation (Mar. 4, 2005); FirstEnergy Corp. (Mar.
17, 2003); Sears Roebuck and Co. (Feb. 17, 1989); and American Information Technologies
Corp. (Dec. 13, 1985).
In Shareholder Proposals Relating to the Election ofDirectors, Exchange Act
Release No. 56914 (Dec. 6,2007) (the "2007 Release"), the Commission amended the text of
Rule 14a-8(i)(8) to clarify its application to stockholder proposals that relate to procedures that
would result in a contested election. In doing so, the Commission noted that:
[W]e emphasize that the changes to the rule text relate only to procedures that
would result in a contested election, either in the year in which the proposal is
submitted or in subsequent years. The changes to the rule text do not affect or
address any other aspect of the agency's prior interpretation of the exclusion.
(2007 Release, text at note 56).
The Commission then noted several examples of stockholder proposals that the
Staff considered excludable under Rule 14a-8(i)(8), including proposals that could have the
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effect of, or that propose a procedure that could have the effect of, "[r]emoving a director from
office before his or her term expired." (2007 Release at note 56.)
In this case, the Proposal would have the Board "take the steps necessary to
reorganize the Board of Directors into one class with each director subject to election each year
and to complete this transition within one year." As described in some detail above, this would
necessarily mean that some ofthe Company's directors (specifically directors elected at the 2010,
2011 and/or 2012 Annual Meetings) would be prevented from completing their full terms. As a
result, the Proposal is excludable under Rule 14a-8(i)(8) as well.
CONCLUSION
For the foregoing reasons, the Company respectfully requests that the Staff
confirm that it would not recommend enforcement action if the Company omits the Proposal
from its 2011 Proxy Materials. We would be happy to provide the Staff with any additional
information and answer any questions that you may have regarding this subject. If we can be of
any further assistance in this matter, please do not hesitate to contact me via electronic mail at
Shilpi.Gupta@skadden.com or by telephone at (312) 407-0738.

Sincerely,
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Shilpi Gupta

Enclosures
cc:

John Bibb, Associate General Counsel, Kinetic Concepts, Inc.
Mr. John Chevedden

EXHIBIT A

***FISMA & OMB Memorandum M-07-16***

Mr. Ronald W. Dollens
Chairman of the Board
Kinetic Concepts, Inc. (KCI)
8023 Vantage Dr
San Antonio TX 78230
Phone: 210 524-9000
Fax: 210-255-6998, , f...~ /. 'i
Dear Mr. Dollens,
This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is submitted for the next annual shareholder meeting. Rule 14a-8
requirements are intended to be met including the continuous ownership of the required stock
value until after the date of the respective shareholder meeting and presentation of the proposal
at the annual meeting. This submitted format, with the shareholder-supplied emphasis, is
intended to be used for definitive proxy publication.
In the interest of company cost savings and improving the efficiency of the rule 14a-8 process
please communicate via email to ***FISMA & OMB Memorandum M-07-16***
Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term perfor
knowledge receipt ofthis proposal
promptly by email to***FISMA & OMB Memorandum M-07-16***

Sincerely,

~"A_"'.c;t._.~rI'~ __
~

tJee~~'~ 21~. J,~/()

Date

cc: Stephen D. Seidel <stephen.seidel@kcil.com>
Corporate Secretary
Todd Wyatt <todd.wyatt@kcil.com>

[KCI: Rule 14a-8 Proposal, December 22, 2010]
3* - Elect Each Director Annually
RESOLVED, shareholders ask that our Company take the steps necessary to reorganize the
Board of Directors into one class with each director subject to election each year and to complete
this transition within one-year.
Arthur Levitt, former Chairman of the Securities and Exchange Commission said, "In my view
it's best for the investor if the entire board is elected once a year. Without annual election of
each director shareholders have far less control over who represents them."
In 2010 over 70% of S&P 500 companies had annual election of directors. Shareholder
resolutions on this topic won an average of 68%-support in 2009.

It is particularly important to vote annually on directors since our Chairman, Ronald Dollens,
attracted our highest negative vote in 2010 and we do not have any voting input again on Mr.
Dollens for 3-years.

It is important that our company implement this proposal promptly. If our company took more
than one-year to phase in this proposal it could create conflict among our directors. Directors
with 3-year terms could be more casual because they would not stand for election immediately
while directors with one-years terms would be under more immediate pressure. It could work out
to the detriment of our company that our company's most qualified directors would promptly
have one year-terms and that our company's least qualified directors would retain 3-year terms
the longest.
The merit of this Elect Each Director Annually proposal should also be considered in the context
of the need for improvement in our company's 2010 reported corporate governance status:
The Corporate Library www.thecOIporatelibrary.com.anindependent investment research firm,
rated our company "Moderate Concern" for Executive Pay. The Corporate Library said merely
subjective evaluation of our executives' performance can influence their bonus pay. It is more
effective to tie all bonus pay to measurable fmancial targets.
Only 25% of our executives' stock options were performance-based and the remaining 75% was
time-based over four years. It is more effective to have all equity awards based on executive
performance.
Our board was the only significant directorship for five of our 11 directors. This could indicate a
.
significant lack of current transferable director experience.
Plus the trend in new directors was disturbing with one of our newest directors, Carl Kobrt,
possibly not bringing t4e right kind of experience. Director Kohrt was the Lead Director at Scotts
Miracle-Gro, rated "D" by The Corporate Library. At $360,000 a year for a director we should
be able to attract a better kind of experience. James Leininger had 34-years director tenure 
independence concern.
We h~d no shareholder written consent, had supermajority voting restrictions and still had
plurality voting for directors - further compounded by their 3-year terms
Please encourage our board to respond positively to this proposal to help turnaround the above
type practices: Elect Each Director Annually - Yes on 3.*

Notes:
John Chevedden,
proposal.

***FISMA & OMB Memorandum M-07-16***

sponsored this

Please note that the title of the proposal is part of the proposal.

* Number to be assigned by the company.
This proposal is believed to conform with StaffLegal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(1)(3) in the following circumstances:
• the company objects to factual assertions because they are not supported;
• the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
• the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address
these objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).
Stock will be held until after the annual meeting and the propos
meeting. Please acknowledge this proposal promptly by email ***FISMA & OMB Memorandum M-07-16***

· RAM TRUST

SERVICES

December 23, 2010
John Chevedden
***FISMA & OMB Memorandum M-07-16***

To Whom It

May Concern,

Ram Trust Services is a Maine chartered non-depository trust company. Through us, Mr. John

Chevedden has continuously held no less than 110 shares of Kinetic Concepts Inc. (KCI)
common stock, CUSIP# 49460W208, since at least December 18, 2009. We in turn hold those
shares through The Northern Trust Company

in an account under the name Ram Trust Services.

Sincerely,

~~
Sr. Portfolio Manager

45 EXCHANGE STREET

PORTLANL1

~1.~(NE 04101

TELEPHONf.

207 7752354

rACSIMtLIi

207 775 4289

EXHIBITB

~KCI
The.

C/il1icnlAdvnfltnge¢

January 4> 2011

VIA OVERNIGHT MAIL AND
ELECTRONIC MAIL
John Chevedden
***FISMA & OMB Memorandum M-07-16***

Dear M1'. Chevedden;
I am writing on behalf of Kinetic Concepts, Inc. (the "Company»),
which received on December 23,2010 your shareholder pl'oposal entitled "Elect
Each Director AIinually» (the "Proposal") for consideration at the Company's 201]
Annual Meeting of Shateholders.
The Proposal contains cel1aiu procedural def1ciencies, which the rules
and regulations of the Securities and Exchange Conunission ("SEC") require us to
bring to your attention. Since the Company's records indicate that you are not a
registered holder ofthe Company's conunon stock> Rule 14a-8(b) tmder'the
SecudtiesHxchctnge Act of 1934, as alflended, provides that shareholdet' proponents
must submit sufficient pl'oof of their continuous ownership of at least $2,000 in
marketvatue,or 1%, ofa company's shal'esentitled to vote on the proposal for at
least one year as of the date the shareholder proposal was submitted. The Proposal
Was accompanied by a letter from Ram Trust Seivices (the "Rain Letter"). As
discussed below, Rule 14a-8(b) requires a proof of ownership letter to be submitted
by the record holder of your shates, usually a broker or a bank. We do not believe
that the Ram Letter satisfies this requirement because Ram Trust Services is not the
record holder of your shares and is neither a broker nor a bank. Likewise, although
we are familiar with the SEC's staffview that a letter from an introducing broker
may satisfy Rule 14a-8Jb), the Qocumentation that you provided does not indicate
that Ram Trust SClvices is an introducing broker. Instead, the Rain Lefler sLates only
that Ram Trust Services isa "Maine chartered non..deposHory t1'llst company."
To remedy this defect, you must provide sufficient proof of yom
ownership of the reqtJisite number ofCompauy shares as of the date that the

Mailing:

COrpOrate:

P.O. Box 659508

8023 Vantage Drive
San Anlonl<i.TexliS 18230-4726

Manufacturing:
4958 StQut Driv.e
San Antonio. Texas 78.219-4334

(210) 52:4-9000

(210)225-5500

San Antonio. Texas 76265-9506
1-800-275-4524/ FAX (210) 255-~992

Proposal was submitted to the Company. As explained in Rule 14a-8(b), sufficient
proof may be in the fonn of:
(1) a written statement from the "record" holder of your shares
(usually a broker or a bank) verifying that, asofthe date that the Proposal was
submitted, you contlllU~usly held the requisite number of Company shares for at
least one year; or

(2) if yon have filed with the SEC a Schedule 13D, Schedule 130,
Form 3, Form 4 or Form 5, or amendments to those documents or updated forms,
reflecting your ownership oflhe requisite number ofshares as of or before the date
on which the one-year eligibility period begins, a copy of the schedule and/or form,
and any subsequent amendments reporting a change in your ownership level and a
written statement that you contim;totlsly held the requite number of Company shares
tor the one~year period.
Rule 14a-8 requires that your response to this letter be postmarked or
transmitted electronically no later than 14 calendar days from the date that you
receive this letteL Please address any response to me at 8023 Valitage Drive, San
Antonio, TX 78230. Altematively, you may transmit any response by facsimile to
ine at 21 0-25 5~6990 or via electronic mail ~t jQhn.bibb@lq:n .com.
Once the Company receives this documentation, it will be able to
determine whether the Proposal is eligible fOl' inclusion in the Company's proxy
statement for the 2011 Annual Meeting of Shareholders.
If you have questions with respect to the foregoing, please contact me
at (210) 255-6838. For your reference, I enclose a copy of Rule 14a"'-8.

Sincerely,

l2:f1/
C&~Bibb

Kinetic Concepts, loc.
AssQciate General Counsel 

Enclosure

Rule 14a-8 -- Proposals of Security Holders

***
This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or
special meeting of shareholders. In summary, in order to have your shareholder proposal
included on a company's proxy card, and included along with any supporting statement in its
proxy statement, you must be eligible and follow certain procedures. Under a few specific
circumstances, the company is permitted to exclude your proposal, but only after submitting its
reasons to the Commission. We structured this section in a question-and- answer fonnat so that it
is easier to understand. The references to "you" are to a shareholder seeking to submit the
proposal.

(a)

Question 1: What is a proposal? A shareholder proposalis your recommendation or
requirement that the company and/or its board of directors take action, which you intend
to present at a meeting of the company's shareholders. Your proposal should state as
clearly as possible the course of action that you believe the company should follow. If
your proposal is placed on the company's proxy card, the company must also provide in
the form of proxy means for shareholders to specify by boxes a choice between approval
or disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used in
this section refers both to your proposal, and to your corresponding statement in support
of your proposal (if any).

(b)

Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the
company that I am eligible?

(l)

In order to be eligible to submit a proposal, you must have continuously held at
least $2,000 in market value, or 1%, of the company's securities entitled to be
voted on the proposal at the meeting for at least one year by the date you submit
the proposal. You must continue to hold those securities through the date of the
meeting.

(2)

If you are the registered holder of your securities, which means that your name
appears in the company's records as a shareholder, the company can verify your
eligibility on its own, although you will still have to provide the company with a
written statement that you intend to continue to hold the securities through the
date of the meeting of shareholders. However, if like many shareholders you are
not a registered holder, the company likely does not know that you are a
shareholder, or how many shares you own. In this case, at the time you submit
your proposal, you must prove your eligibility to the company in one of two ways:
(i)

The first way is to submit to the company a written statement from the
"record" holder of your securities (usually a broker or bank) verifying that,
at the time you submitted your proposal, you continuously held the
securities for at least one year. You must also include your own written
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statement that you intend to continue to hold the securities through the
date of the meeting of shareholders; or
(ii)

The second way to prove ownership applies only if you have filed a
Schedule 13D, Schedule 130, Form 3, Form 4 and/or Form 5, or
amendments to those documents or updated forms, reflecting your
ownership ofthe shares as of or before the date on which the one-year
eligibility period begins. If you have filed one of these documents with the
SEC, you may demonstrate your eligibility by submitting to the company:
(A)

A copy of the schedule and/or form, and any subsequent
amendments reporting a change in your ownership level;

(B)

Your written statement that you continuously held the required
number of shares for the one-year period as of the date of the
statement; and

(C)

Your written statement that you intend to continue ownership of
the shares through the date of the company's annual or special
meeting.

(c)

Question 3: How many proposals may I submit: Each shareholder may submit no
more than one proposal to a company for a particular shareholders' meeting.

(d)

Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

(e)

Question 5: What is the deadline for submitting a proposal?
(1)

If you are submitting your proposal for the company's annual meeting, you can in
most cases find the deadline in last year's proxy statement. However, if the
company did not hold an annual meeting last year, or has changed the date of its
meeting for this year more than 30 days from last year's meeting, you can usually
find the deadline in one of the company's quarterly reports on Form 10-Q, or in
shareholder reports of investment companies under Rule 270.30d-l of this chapter
of the Investment Company Act of 1940. In order to avoid controversy,
shareholders should submit their proposals by means, including electronic means,
that permit them to prove the date of delivery.

(2)

The deadline is calculated in the following manner ifthe proposal is submitted for.
a regularly scheduled annual meeting. The proposal must be received at the
company's principal executive offices not less than 120 calendar days before the
date of the company's proxy statement released to shareholders in connection
with the previous year's annual meeting. However, if the company did not hold an
annual meeting the previous year> or if the date of this year's annual meeting has
been changed by more than 30 days from the date of the previous year's meeting,
then the deadline is a reasonable time before the company begins to print and send
its proxy materials.
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(3)

(f)

(g)

If you are submitting your proposal for a meeting of shareholders other than a
regularly scheduled annual meeting, the deadline is a reasonable time before the
company begins to print and send its proxy materials.

Question 6: What if I fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section?
(I)

The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequate~y to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any
procedural or eligibility deficiencies, as wen as of the time frame for your
response. Your response must be postmarked, or transmitted electronically, no
later than 14 days from the date you received the company's notification. A
company need not provide you such notice of a deficiency if the deficiency
cannot be remedied, such as if you fail to submit a proposal by the company's
properly determined deadline. If the company intends to exclude the proposal, it
will later have to make a submission under Rule 14a-8 and provide you with a
copy under Question 10 below, Rule 14a-8(j).

(2)

If you fail in your promise to hold the required number of securities through the
date of the meeting of shareholders, then the company will be permitted to
exclude all.ofyour proposals from its proxy materials for any meeting held in the
following two calendar years.

Question 7: Who has the burden of persuading the Commission or its staff that my
proposal can be excluded? Except as otherwise noted, the burden is on the company to
demonstrate that it is entitled to exclude a proposal.

(h)

Question 8: Must I appear personally at the shareholders' meeting to present the
proposal?
(l)

Either you, or your representative who is qualified under state law to present the
proposal on your behalf, must attend the meeting to present the proposal. Whether
you attend the meeting yourself or send a qualified representative to the meeting
in your place, you should make sure that you, or your representative, follow the
proper state law procedures for attending the meeting and/or presenting your
proposal.

(2)

If the company holds it shareholder meeting in whole or in part via electronic
media, and the company perniits you or your representative to present your
proposal via such media, then you may appear through electronic media rather
than traveling to the meeting to appear in person.

(3)

If you or your .qualified representative fail to appear and present the proposal,
without good cause, the company will be permitted to exclude all of your
proposals from its proxy materials for any meetings held in the following two
calendar years.
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(i)

Question 9: If I have complied with the procedural requirements, on what other
bases maya company rely to exclude my proposal?

(1)

Improper under state law: If the proposal is not a proper subject for action by
shareholders under the laws of the jurisdiction of the company's organization;

Note to paragraph (;)(1): Depending on the subject matter, some proposals are
not considered proper under state law if they would be binding on the company if
approved by shareholders. In our experience, most proposals that are cast as
recommendations or requests that the board of directors take specified action are
proper under state law. Accordingly, we will assume that a proposal drafted as a
recommendation or suggestion is proper unless the company demonstrates
otherwise.
(2)

Violation of law: If the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject;

No/to paragraph (i)(2): Note to paragraph (i)(2): We will not apply this basis for
exclusion to permit exclusion of a proposal on grounds that it would violate
foreign law if compliance with the foreign law could result in a violation of any
state or federal law.
(3)

Violation of proxy niles: If the proposal or supporting statement is contrary to any
of the Conunission's proxy rules, including Rule 14a-9, which prohibits
materially false or misleading statements in proxy soliciting materials;

(4)

Personal grievance; special interest: If the proposal relates to the redress ofa
personal claim or grievance against the company or any other person, or if it is
designed to result in a benefit to you, or to further a personal interest, which is not
shared by the other shareholders at large;

(5)

Reievance: If the proposal relates to operations which account for less than 5
percent of the company's total assets at the end of its most recent fiscal year, and
for less than 5 percent of its net earning sand gross sales for its most recent fiscal
year, and is not otherwise significantly related to the company's business;

(6)

Absence ofpower/authority: If the company would lack the power or authority to
implement the proposal;

(7)

Management functions: If the proposal deals with a matter relating to the
company's ordinary business operations;

(8)

*Relates to election: If the proposal relates to a nomination or an election for
membership on the company's board of directors or analogous governing body or
a procedure for such nomination or election;
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"fcDirector Elections: If the proposal:

(9)

(i)

Would disqualify a nominee who is standing for election;

(ii)

Would remove a director from office before his or her term expired;

(iii)

Questions the competence, business judgment, or character of one or more
nominees or directors;

(iv)

Seeks to include a specific individual in the company's proxy materials for
election to the board of directors; or

(v)

Otherwise could affect the outcome of the upcoming election of directors.

Conflicts with company's proposal: If the proposal directly conflicts with one of
the company's own proposals to be submitted to shareholders at the same meeting.

Note to paragraph (i)(9): A company's submission to the Commission under this
section should specify the points of conflict with the company's proposal.
(10)

Substantially implemented: If the company has already substantially implemented
the proposal;

(11)

Duplication: If the proposal substantially duplicates another proposal previously
submitted to the company by another ·proponent that will be included in the
company's proxy materials for the same meeting;

(12)

Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the
company's proxy materials within the preceding 5 calendar years, a company may
exclude it from its proxy materials for any meeting held within 3 calendar years of
the last time it was included if the proposal received:

(13)

(i)

Less than 3% of the vote if proposed once within the preceding 5 calendar
years;

(ii)

Less than 6% of the vote on its last submission to shareholders if proposed
twice previously within the preceding 5 calendar years; or

(iii)

Less than 10% of the vote on its last submission to shareholders if
proposed three times or more previously within the preceding 5 calendar
years; and

Specific amount of dividends: If the proposal relates to specific amounts of cash
or stock dividends.
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(j)

(k)

Question 10: What procedures must the company follow if it intends to exclude my
proposal?
(1)

If the company intends to exclude a proposal from its proxy materials, it must fIle
its reasons with the Commission no later than 80 calendar days before it files its
definitive proxy statement and fonn of proxy with the Commission. The company
must simultaneously provide you with a copy of its submission. The Commission
staff may pennit the company to make its submission later than 80 days before the
company files its definitive proxy statement and form ofproxy, if the company
demonstrates good cause for missing the deadline.

(2)

The company must file six paper copies 'of the following:
The proposal;

(ii)

An explanation of why the company believes that it may exclude the
proposal, which should, if possible, refer to the most recent applicable
authority, such as prior Division letters issued under the rule; and

(iii)

A supporting opinion of counsel when such reasons are based on matters
of state or foreign law.

Question 11: May I submit my own statement to the Commission responding to the
company's arguments?
(1 )

(1)

(i)

Yes, you may submit a response, but it is not required. You should try to submit
any response to us, with a copy to the company, as soon as possible after the
company makes its submission. This way, the Commission staffwill have time to
consider fully your submission before it issues its response. You should submit
six paper copies of your response.

Question 12: If the company includes my shareholder proposal in its proxy
materials, what information about me must it include along with the proposal itself?
(1)

The company's proxy statement must include your name and address, as well as
the number of the company's voting securities that you hold. However, instead of
providing that information, the company may instead include a statement that it
will provide the information to shareholders promptly upon receiving an oral or
written request.

(2)

The company is not responsible for the contents of your proposal or supporting
statement.
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(m)

Question 13: What can I do if the company includes in its proxy statement reasons
why it believes shareholders should not vote in favor of my proposal, and I disagree
with some of its statements?
(1)

The company may elect to include in its proxy statement reasons why it believes
shareholders should vote against your proposal. The company is allowed to make
arguments reflecting its own point of view, just as you may express your own
point of view in your proposal's supporting statement.

(2)

However, if you believe that the company's opposition to your proposal contains
materially false or misleading statements that may violate our anti- fraud rule,
Rule 14a-9, you should promptly send to the Commission staff and the company a
letter explaining the reasons for your view, along with a copy ofthe company's
statements opposing your proposal. To the extent possible, your letter should
include specific factual information demonstrating the inaccuracy of the
company's claims. Time permitting, you may wish to try to work out your
differences with the company by yourself before contacting the Commission staff.

(3)

We require the company to send you a copy of its statements opposing your
proposal before it sends its proxy materials, so that you may bring to our attention
any materially false or misleading statements, under the following timefi:ames:
(i)

If our no-action response requires that you make revisions to your
proposal or supporting statement as a condition to requiring the company
to include it in its proxy matelials, then the company must provide you
with a copy of its opposition statements no later than 5 calendar days after
the company receives a copy of your revised proposal; or

(ii)

In all other cases, the company must provide you with a copy of its
opposition statements no later than 30 calendar days before its files
definitive copies of its proxy statement and form of proxy under Rule 14a

6.

* On October 4, 2010, the SEC issued an Order Granting Stay following the Business
Roundtable and the Chamber of Commerce's motion to the SEC to stay the effect of newly
adopted Rule 14a-11 and associated amendments to the SEC's rules pending review by the U.S.
Court of Appeals for the D.C. Circuit. Business Roundtable, et al. v. SEC. No. 10-1305 (D.C.
Cir., filed Sept. 29,2010). See SEC Release Nos. 33-9149; 34-63031; IC-29456; October 4,
2010. Effective November 15,2010, Rule 14a-8 is amended by revising the paragraph (i)(8) as
part of the amendments facilitating shareholder director nominations. The amended version of
the paragraph (i)(8) follows the unamended version. See SEC Release Nos. 33-9136; 34
IC62674; IC-29384; August 25,2010.
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EXHIBITC

From:

***FISMA & OMB Memorandum M-07-16***

Sent: Monday, January 10, 2011 4:40 PM
To: Bibb, John

Subject: Rule 14a-8 Proposal (KO) ,

Mr. Bibb, Thank you for acknowledging the rule 14a-8 proposal.
In The Hain Celestial Group, Inc. (October 1,2008), the Staff determined that a
verification letter can come from an "introducing broker". In the United States,
investors can hold stocks thorough banks as well as brokers, and there is no reason to
believe the Staff intended to exclude banks. Accordingly, "introducing broker" should
be understood to include introducing banks. As a state chartered non-depository trust,
Ram Trust is a bank.
Please let me know by Wednesday if there is a further question.
Sincerely,
John Chevedden
<\pre>***********************************************************************
<br>"CONFIDENTIALITY NOTICE: This transmission (including any
accompanying attachments) <br>is confidential, is intended only for the
individual or entity named above, and is likely to<br>contain privileged,
proprietary and confidential information that is exempt from
disclosure<br>requests under applicable law. If you are not the intended
recipient, you are hereby notified<br>that any disclosure, copying,
distribution, use of or reliance upon any of the information<br>contained in
this transmission is strictly prohibited. Any inadvertent or unauthorized
disclosure<br>shall not compromise or waive the confidentiality of this
transmission or any applicable<br>attorney-client privilege. <br><br>If you
have received this transmission in error, please forward this message
immediately to<br>postmaster@kcil.com." <br><br>Kinetic Concepts, Inc.
<br>***********************************************************************<P
re>

EXHIBITE

COXISMITH
ATTORNEYS

January 19, 2011
William J. McDonough, Jr.

Kinetic Con~epts, Inc.
8023 Vantage Drive
San Antonio, TX 78230

Re:

wjmcdono@coxsmith.com

210554 5268

Shareholder Proposal submitted by John Chevedden for inclusion in the 2011 Proxy
Statement of Kinetic Concepts, Inc.

Ladies and Gentlemen:
We have acted as special Texas counsel to Kinetic Concepts, Inc., a Texas corporation (the
"Company"), iri connection with the Company's request that we provide the Company with our
legal opinion regarding whether a shareholder proposal received by the Company from John
Chevedden (the "Proponenf) for inclusion in the Company's proxy statement and form of proxy
to be distributed to the Company's shareholders in connection with its 2011 annual meeting of
shareholders (the "2011 Proxy Materials") would violate Texas law.
. In connection with this letter, we have examined executed originals or copies of 'executed
originals of each of the following documents (collectively, the "Documents"):
1.

a letter from the Proponent to the Company's Chairman of the Board, Mr. Ronald
R. Dollens, dated December 22, 2010, including the "Elect Each Director
Annually" proposal and full supporting statement attached thereto (the
"Proposal"), a copy of which is attached as Annex A to this letter;·

2.

the Company's Amended and Restated Articles of Incorporation, filed as Exhibit
3.5 to the Company's Amendment NO.1 to its Registration Statement on Form S
1, filed on February 2, 2004 (the "Articles"); and
.

3.

the Company'.s Fifth Amended and Restated By-Laws, filed as Exhibit 3.1 to the
Company's Current Report on Form 8-K, filed on February 24, 2009 (the "ByLaws").
.

We have assumed, without independent investigation or inquiry, (i) the genuineness of all
signatures, (ii) the authenticity of all documents submitted to us as originals, (iii) the
genuineness of all signatures on all documents examined, (iv) the conformity to authentic
original documents of all copies submitted to us as conformed, certified or reproduced copies,
and (v) the legal capacity of all natural persons. We have also reviewed such other
agreements, instruments and documents as we have deemed necessary or appropriate to
enable us to render the opinion expressed below.

COX SMITH MATTHEWS INCORP'ORATED
112 cast Pecan Street

I Suite

1800

San Antonio, TX 78205.
210 554 5500 tel

AUSTIN·

DALLAS

3294790.1

EL PASO
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SAN ANTONIO

I

210 226 8395 fax

COXSMITH.COM
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The Proposal reads as follows:
Elect Each Director Annually
RESOLYEO: shareholders ask that our Company take the steps necessary to
reorganize the Board of Directors into one class with each director subject to
election each year and to complete this transition within one year.
Pursuant to Article III, S~ction 2 of the Company's By-Laws, the Company's board of directors
(the "Board") is divided into three classes. One class of directors is elected at each annual
meeting of shareholders of the Company ("Annual Meeting"). The term of each director elected
at an Annual Meeting expires "at the third ensuing annual meeting of shareholders after their
election, upon election and qualification of their successors."
Three directors elected at the 2009 Annual Meeting are currently serving terms that will expire·
at the 2012 Annual Meeting, while four directors elected at the 2010 Annual Meeting are
currently serving terms that will expire at the 2013 Annual Meeting. At the upcoming 2011
Annual Meeting, the Company's shareholders will be asked to eject four directors to serve terms
that will expire at the 2014 Annual Meeting.
The Company is incorporated under the laws of the State of Texas. Section 21.408 of the
.
Texas Business Organizations Act (the "TBOC") states in relevant part that:
(a)
The certificate of formation or bylaws of a corporation may provide that all or
some of the board of directors may be divided into two or three classes that shall include
the same or a similar number of directors as each other class and that have staggered
terms of office.
(c)
If the certificate of formation or bylaws provide for staggered terms of directors,
the shareholders, at each annual meeting, shall elect a number of directors equal to the
number of the class of directors whose terms expire at the time of the meeting. The
directors elected at an annual meeting shall hold office until the second succeeding
annual meeting, if there are two classes', or until the third succeeding annual
meeting, if there are three classes (emphasis added).
Section 21.409 of the TBOC states in relevant part:
(a)
Except as otherwise provided by the certificate of formation or bylaws of a
corporation or this subchapter, the shareholders of the corporation may remove a
director or the entire board of directors of the corporation, with or without cause, at a
. meeting called for that purpose, by a vote of the holders of a majority of the shares
entitled to vote at an election of the director or directors (emphasis added).
In the case of a corporation the directors of which serve staggered terms, a
(d)
director may not be removed except for cause unless the certificate of formation
provides otherwise (emphasis added).

3294790.1 .
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Texas case law also provides that, "a director is subject to removal by the shareholders of the
n1
corporation, not the corporation's officers.
In addition, given the specialized nature of
Delaware courts considering business issues, Texas courts often look to Delaware law for
guidance on such issues. 2
It is well settled under Delaware law that directors on classified boards serve full three-year
terms. Fifty years ago, in Essential Enterprises vs. Automatic Steel Products, Inc., 3 Chancellor
Seitz concluded: "Clearly the 'full term' visualized by the statute is a period of three years - not
n4
up to three years. This was recently affirmed by the Delaware Supreme Court in the case of
Airgas, Inc, vs. Air Products am;! Chemicals, Inc., 5 in which the Court struck down a bylaw that
purported to shorten the terms of sitting directors elected to three-year terms. The opinion of
Justice Ridgely, unanimously supported by all of the Justices, concluded: "It [the Janu~ry Bylaw
in question] serves to frustrate the plan and purpose behind the provision· for [Airgas's]
staggered terms and it is incompatible with the pertinent language of the statute and the
Charter. Accordingly, the January Bylaw is invalid, not only because it impermissibly shortens
the directors' three-year staggered terms as provided by Article 5, Section 1 of the Airgas
Charter, but also because it· amounted to a de facto removal without cause of those
directors.....6
As noted above, Article III, Section 2 of the By-Laws and Section 21.408 of the TBOC, provide
that the Board shall have three classes with each director's full term expiring at the "third
ensuing annual meeting of shareholders after their election, upon election and qualification of
their successors." One need look no further than the text· of the Proposal itself to understand
how implementation of the Proposal would directly conflict with Texas law by preventing
previously elected directors from serving out their full terms. The Proposal purports to have the
Company "reorganize the Board of Directors into one class with each director subject to election
each year and to complete this transition within one year." However, there is no way this result
can be achieved without truncating either (i) removing from office all of the Company's directors
whose terms expire after the 2012 Annual Meeting, which is not permitted under Texas law and

1
2

See, e.g, In re Reaud, 286 S.W.3d 574 (Tex. App. - Beaumont 2009).
.
See, e.g., Grant Thornton L.L.P. v. Prospect High Income Fund, 314 S.W.3d 913, n.19 (Tex. 2010)

(citing Delaware law for the proposition that individual shareholder claims remain state law actions); In re
Schmitz, 285 S.W.3d 451,457 (Tex. 2009) (citing Delaware Jaw to hold that a demand-required derivative
suit must name the shareholder on whose behalf it is made); Neurobehavorial Associates, P.A. v.
Cypress Creek Hospital, Inc., 995 S.W.2d 326,332 (Tex. 1999)(citing Delaware law regarding what
actions can be considered necessary to "wind up" a dissolved entity's affairs); International Bankers Life
Ins. Co. v. Holloway, 368 S.W.2d 567, 570 (Tex. 1963) (citing Guth v. Loft, Inc., 5 A.2d 503 (Del. 1939);
Neurobehavioral Assocs., P.A. v. Cypress Creek Hosp., Inc., 995 S.W.2d 326, 328-29 (Tex. App.
Houston [1st Dist.] 1999, no pet.) (relying on Rothschild Int'l Corp. v. Liggett Group, Inc., 474 A2d 133,
136 (Del. 1984)).
3 159 A2d 288 (Del. Ch. 1960).
4 Id At 290-291.
5 C.A. No. 5817 (Del. Sup. Ct. Nov. 23, 2010).
61d at 23
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Laws or (ii) truncating the terms of directors duly elected to three-year terms, which is also not
permitted under Texas law.
Pursuant to Article III, Section 3 of the By-Laws, directors may be removed "only for 'cause' (as
defined [in the By-Laws]) and only by the affirmative vote of the holders of at least sixty-six and
two-thirds percent (66 213%) of the shares then entitled to vote in the election of directors. As
discussed above, neither Texas law nor the By-laws permit directors to remove other directors
(with or without cause). The only means by which a director could be removed from office
before his term has expired is by the shareholders, for cause (as defined in the By-Laws).
However, because, at the present time, no "cause" exists, it is not possible for the Company's
shareholders to remove any of the directors pursuant to the By-Laws.
B

Even if one were to assume that the Company's shareholders were supportive of the Proposal's
prImary aim of eliminating the Company's classified board structure, the earliest time at which
this could legally happen in the ordinary course with "each director subject to election each
year" would be commencing at the 2015 Annual Meeting (or possibly the 2014 Annual Meeting).
Assuming for the sake of argument, (i) the Company's shareholders were to support the
Proponent's proposal to declassify the Board at the 2011 Annual Meeting, (ii) such a proposal to
declassify the Board were to be submitted to the Company's shareholders at the 2012 Annual
Meeting and (iii) that proposal were to be approved by the Company's shareholders at the 2012
Annual Meeting, the directors who are elected at the 2012 Annual Meeting would selVe three-year
terms expiring at the 2015 Annual Meeting: Even if the directors whose terms expired at the 2012
and 2013 Annual Meetings were elected for one-year terms contingent on the declassification
proposal being adopted, the directors elected to a. three-year term at the 2011 Annual Meeting
would selVe three-year terms expiring at the 2014 Annual Meeting, which is beyond the one-year
transition contemplated by the Proposal.
Accordingly, based upon and in reliance on the facts and circumstances set forth herein, and a
review of pertinent Texas statutes and case law, and assuming the accuracy of the information
contained in the Documents and subject to the limitations and qualifications contained herein,
while the matter is not free from doubt we are of the reasoned opinion that the implementation
of the Proposal would not be legally permissible or possible for the Company under Texas law.
Even assuming, for the sake of argument, (i) the Company's shareholders were to support the
Proponent's proposal to declassify the Board at the 2011 Annual Meeting, (ii) such proposal
were to be submitted to the shareholders at the 2012 Annual Meeting and (iii) that proposal
were to be approved by the shareholders at the 2012 Annual Meeting, it would still be beyond
the Board's power to truncate the terms of those directors already elected. to three-year terms
and pursuant to the By-Laws it is not possible to remove the directors (absent cause) prior to
the end of their three-year term; therefore, the Board lacks the power and authority to implement
the Proposal.

a

The opinion contained herein is subject to the following limitations, exceptions and
qualifications:
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(a)

We are members of the bar of the State of Texas. The opinion expressed herein
relates only to presently existing state law of the State of Texas. We express no
opinion as to legal matters governed by any other laws, and we disclaim any
opini0':l as to the application or effect of any statute, rule, regulation, ordinance,
order or other promulgation of any other jurisdiction;

(b)

The assumptions set forth herein are and continue to be true in all material
respects;

(c)

There are no additional facts that would materially affect the validity of the
assumptions and conclusions set forth herein or upon which this opinion is
based;

(d)

Any proceeding in which the Proposal's validity would be contested, would be a
properly contested proceeding with proper trial and briefing;

(e)

The opinioDs expressed herein are not a prediction as to what a specific court
would find in such a case, but are our opinions as to the general legal principles
applicable in such proceedings;

(f)

Existing reported Texas judicial authority is not conclusive and Texas courts have
not provided guidance as to the specific issues addressed in the opinions
expressed herein;
.

(g)

This opinion is limited to the matters stated herein, and no opinion is implied or
may be inferred beyond the matters expressly stated. The opinion contained·
herein is rendered as of the date hereof. We assume no obligation, and hereby
disclaim any obligation, to make any inquiry after the date hereof or to advise the
Company of· any future changes in the foregoing or of any fact or circumstance
that may hereafter come to our attention; and

(h)

This letter is solely for the benefit of the Company. This opinion may not be
relied upon in any manner by any person other than the Company and may not
be disclosed, quote~, filed with. a governmental agency or otherwise referred to
without our prior written consent; except that Skadden, Arps, Slate, Meagher &
Flom LLP may rely upon this opinion and file a copy thereof with the United
States Securities and Exchange Commission (the "Commission"), for the sale
purpose of requesting that the Commission's Division of Corporation Finance's
staff confirm that it will not recommend any enforcement action to the
Commission if the Company excludes the Proposal from its 2011 Proxy Materials
based upon such Proposal's being excludable pursuant to Rule 14a-8(i)(2) and

(i)(6).
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Please feel free to contact the undersigned at (210) 554-5268 if you have any questions.
Respectfully Submitted,
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