UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561

March 8, 201 1

Martin P. Dunn
O'Melveny & Myers LLP
1625 Eye Street, NW
Washington, DC 20006-4001
Re: JPMorgan Chase & Co.

Incoming letter dated January 11, 2011
Dear Mr. Dunn:

This is in response to your letters dated January 11,2011 and February 17,2011
. concerning the shareholder proposal submitted to JPMorgan Chase by Alice Rosenfeld.
We also have received a letter from the proponent dated February 2,2011. Our response

is attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.
the enclosure, which
the Division's informal procedures regarding shareholder

In connection with this matter, your attention is directed to
sets forth a brief discussion of

proposals.
Sincerely,

(Jregory S. Belliston

Special Counsel

Enclosures
cc: Alice D. Rosenfeld
*** FISMA & OMB Memorandum M-07-16 ***

March 8, 201 1

Response of the Offce of Chief Counsel
. Division of Corporation Finance
Re: JPMorgan Chase & Co.

Incoming letter dated January 11,2011
The proposal requests that the board institute transparent procedures to prevent
holding investments in companies that, in management's judgment, substantially
contrbute to genocide or crimes against humanity, the most egregious violations of

human rights.

We are unable to concur in your view that JPMorgan Chase may exclude the
proposal under .rule 14a-8(i)(3). Weare unable to conclude that the proposal is so
inherently vague or indefinite that neither the shareholders voting on the proposal, nor the
company in implementing the proposal, would be able to determine with
any reasonable
certainty exactly what actions or measures the proposal requires. Accordingly, we do
not
believe that JPMorgan Chase may omit the proposal from its proxy materials in reliance
on rule 14a-8(i)(3).

Sincerely,

Adam F. Turk /

Attorney-Adviser

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS
The Division of Corporation Finance believes that its responsibility with respect to
matters arsing under Rule 14a-8 (17 CFR 240.
14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offerig informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a paricular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staf considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company's proxy materials, as well
as any information fushed by the proponent or the proponent's representative.

Although Rule 14a-8(k) does not require any communcations from shareholders to the
Commission's staff, the staff wil always consider information concernng alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative ofthe statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff s informal
procedures and proxy review into a formal or adversar procedure.

It is important to note that the staffs and Commission's no-action responses to
Rule i 4a-8G) submissions reflect only informal views. The determinations reached in these noaction letters do not and canot adjudicate the merits of a company's position with respect to the

proposaL. Only a cour such as a U.S. District Cour can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionar
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in cour, should the management omit the proposal from the company's proxy
materiaL.

o
O'MELVENY & MYERS LLP
BEIIINC

1625 Eye Street, NW

IIRIlSSI':LS

Washington, D.C. 20006'4001

Ct:NTIIRY CITY

n:Lt:PIIONE (202) ,8,-5300

1I0NG KONG

FACSIMILE (202) ,83-54)4
LON I)ON

www.ornm.com

LOS ,\NGEJ.ES

NEW YORK
SAN FR,\NCISCO

SIIAN(;IIAI

SIJ.CON VALI.:Y
SING.' POR t:
TOKYO

NEWPORT IIEACII

1934 Act/Rule 14a-8

February i 7,2011

VIA ELECTRONIC MAIL (sliareho!derprofJosals(isec.J!ov)
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re: JPMorgan Chase & Co.

Shareholder Proposal of Alice Rosenfeld
Securities Exchange Act of 1934 Rule 14a-8
Dear Ladies and Gentlemen:

This letter concerns the request dated January 11, 2011 (the "Initial Request Letter') that
we submitted on behalf of JPMorgan Chase & Co., a Delaware corporation (the "Company'),
seeking confirmation that the staff (the "Staff) of the Division of Corporation Finance of the
U.S. Securities and Exchange Commission (the "Commission") will not recommend
enforcement action to the Commission if, in reliance on Rule 14a-8 under the Securities
Exchange Act of 1934 (the "Exchange Act), the Company omits the shareholder proposal (the
"Proposal') and supporting statement (the "Supporting Statement') submitted by Alice
Rosenfeld (the "Proponent) from the Company's proxy materials for its 2011 Annual Meeting
of

Shareholders (the "2011 Proxy Materials'). On February 2,2011, the Proponent submitted a

letter to the Staff (the "Proponent Letter'). asserting its view that the Proposal and Supporting
Statement are required to be included in the 2011 Proxy Materials. The Proponent Letter is
attached hereto as Exhibit A.
the Company to supplement the Initial Request Letter
the claims made in the Proponent Letter. The Company also renews its
request for confirmation that the Staffwill not recommend enforcement action to the
We submit this letter on behalf of

and respond to some of

Commission if

the Company omits the Proposal and Supporting Statement from its 2011 Proxy

Materials in reliance on Rule 14a-8.

O'MElVENY & MYERS UP

Securities and Exchange Commission -- February 17,201 I
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J. BACKGROUND
In the Initial Request Letter, the Company requested no-action relief

from the Staff

to

omit the Proposal in reliance on Rule 14a-8(i)(3) as the Proposal is materially false and
misleading. The Proposal requests, in part, that "the Board institute transparent procedures to
prevent holding investments in companies that, in management's judgment, substantially
contribute to genocide or crimes against humanity, the most egregious violations of
human
rights." (Emphasis added). The Initial Request Letter expressed the view, and the Company
continues to believe, that the phrases emphasized above are fundamental to an understanding of
the actions the Proposal seeks and that they are also vague and indefinite. The Company
therefore believes that any actions it would take in implementing the Proposal, if adopted, may
be different from those contemplated by the Company's shareholders in voting on the Proposal
and sought to exclude the Proposal from the 201 1 Proxy Materials in reliance on Rule 14a
8(i)(3).

II. EXCLUSION OF THE PROPOSAL
The Proponent Letter asserts that the Proposal addresses an important social issue of
concern to shareholders and, as such, should not be excluded from the 2011 Proxy Materials on
minor technical grounds. As stated in the Initial Request Letter, the Company supports
its business and in each region of
human rights across all lines of
the
fundamental principles of
world in which it operates, and fully supports the Proponent's commitment to responsible
investing and view that human rights concerns should be taken into consideration when making
the
investment decisions. However, the Company respectfully submits that the subject matter of
Proposal is not relevant in determining whether it may be excluded pursuant to Rule 14a-8(i)(3)

as materially false and misleading. Instead, the analysis must focus on whether "any action
ultimately taken by the Company upon implementation (of the proposal) could be significantly
different from the actions envisioned by the shareholders voting on the proposal." See Fuqua
Industries, Inc. (March 12, 1991).
The Proponent Letter also expresses the view that "(t)he term 'holding' has a common
sense definition in the financial community and need not be defined in the shareholder proposal."
As support for this view, the Proponent Letter notes that the Commission "requires that mutual
funds list the investments they 'hold' in their quarterly filings." While the Company does not
dispute that mutual funds "hold" investments, the nature of such holdings is easily understood
for mutual funds -- a mutUal fund invests in securities and, as such, its "holdings" are simply the
investments owned by that fund. i As discussed in the Initial Request Letter, however, the
Company has many different investment vehicles, as well as individual accounts, through which
it or its clients may invest in securities. As such, in assessing the meaning of "holding" with
regard to the Company, it is more instructive to consider Rule i 3f- i (a)(1) under the Exchange
Act, which states: "( e )

very institutional investment manager which exercises investment

For example, Form N-Q, Quarerly Schedule Of

Portolio Holdings Of

Registered Management Investment

Unaffliated
Issuers," "Investments Other Than Securities," and "Investments In and Advances To Affliates."

Company, requires mutual funds to provide disclosure relating to "Investments in Securities of

O'MElVENY & MYERS UP

Securities and Exchange Commission -- February 17,20 II
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discretion with respect to accounts holding section 13(f) securities, as defined in paragraph (c) of
this sectioneJ, having an aggregate fair market value on the last trading day of any month of any

calendar year of at least $100,000,000 shall file a report on Form 13F with the Commission. . .
." The clarity of

this rule highlights the fundamental ambiguity in the language of

the Proposal

(as noted in the Initial Request Letter). The Commission's rule defines both the tye of
securities subject to the reporting requirement (i. e., those securities published by the Commission
pursuant to Section 13(f)(3)) and the type of
"holdings" subject to the reporting requirement (i.e.,
holdings in accounts over which the institutional investment manager exercises investment
discretion). In contrast, the Proposal and Supporting Statement define neither which issuer's
securities would be subject to the requested procedures (it is unclear what is meant by
"companies. .. substatially contributing to genocide or crimes against humanity") nor the

"holdings" subject to the procedures (it is unclear whether the procedures would apply
to those securities "held" for the Company's own accounts, those securities "held" in custody
accounts, those securities "held" in trading accounts, those securities for which the Company
exercises investment discretion, some combination thereof, etc.).
types of

In response to these concerns, the Proponent Letter states that it is "beyond the interest
and comprehension of shareholders to define the detailed requirements and ramifications of these
procedures and so they are appropriately left to management to resolve." However, as discussed
in the Initial Request Letter, some basic understanding of these terms is fundamental to an
understanding of the ProposaL. The Proponent Letter underscores the range of possible meanings
of these key terms, as well as the failure of the Proposal and Supporting Statement to adequately
provide guidance regarding their meaning. As such, the Company continues to believe that the
Proposal's request to implement procedures that would prohibit investment in the securities of
companies unown to both the Company and shareholders for accounts undefined for both the

Company and shareholders renders the entire Proposal impermissibly vague and indefinite.
In response to the Company's concerns regarding the meaning of

the phrase "holding

investments," the Proponent Letter also expresses the view that the Proposal ''unambiguously
seeks to minimize types of
investments in problem companies but explicitly recognizes that
JPMorgan is not empowered to completely eliminate them," by, for example, specifically

the
Company) with separate boards to institute similar procedures." The Proponent Letter further
requesting that the Company simply "encourage JPMorgan fuds (not under the direction of

asserts that implementation of the Proposal in a manner that "restrict( s J its application to

situations that do not conflct with other significant business requirements" would not be
different than what is envisioned by the Proposal or the shareholders that wil vote on it.
However, this asserton is inconsistent with the third point of the Supporting Statement, which
states clearly that a policy against investments in genocide must "prevent purchasing of shares of
companies known to substantially contribute to genocide or crimes against humanity" -- such a
definitive statement in no way suggests or alludes to the restriction on the application of such a
ban to only those situations that do not conflct with "other significant business requirements."
Rule 13f-1 (c), in relevant part, states: "In determining what classes of securities are section l3(f) securities,

an institutional investment manager may rely on the most recent list of such securities published by the
Commission pursuant to section 13(f)(3) of

the Act. . . ."

O'MnVENY & MYERS UP
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The Proponent Letter seeks to dismiss the concerns regarding the vagueness of the Proposal by
simply shifting the burden of creating "detailed procedures" to implement the policy identified in
the Proposal to management. However, it is the specific language ofthe Proposal that leaves
both the Company and shareholders unsure of the exact actions necessary to implement the
requested "policy," because neither the securities nor the types of
holdings subject to the
requested policy are defined by the Proposal or Supporting Statement.

III. CONCLUSION
For the reasons set forth above and the additional reasons contained in the Initial Request
Letter, the Company previously maintained and continues to believe that the Proposal and
Supporting Statement may be omitted in reliance on Rule 14a-8. The Company therefore renews
its request that the Staff concur with the Company's view that the Proposal and Supporting
Statement may be omitted from the 2011 Proxy Materials in reliance on Rule 14a-8(i)(3). Ifwe
can be of
furter assistance in this matter, please do not hesitate to contact me at (202) 383-5418.
Sincerely,

~~y-L/,Marin P. Dun

ofO'Melveny & Myers LLP
Attachments
cc: Alice Rosenfeld
*** FISMA & OMB Memorandum M-07-16 ***

Anthony Horan, Esq.
Corporate Secretary
JPMorgan Chase & Co.

Shareholder Proposal of Alice Rosenfeld
JPMorgan Chase & Co.
Securites Exchange Act of 1934 Rule 14a-8

EXHIBIT A

*** FISMA & OMB Memorandum M-07-16 ***

February 2, 2011
Office of Chief Counsel
Division of Corporate Finance
U.S. Securities and Exchange Commission
100 F Street N.E.
Washington, DC 20549

Via Email (shareholderproposalsl§sec.gov)

Re: JPMorgan Chase & Co. Shareholder Proposal of Alice Rosenfeld
Dear Ladies and Gentlemen:

i submitted the referenced shareholder proposal on November 12, 2010. On January 31, 2011, I
became aware that JPMorgan had submitted a No Action request to your office on January 11, 2011.
This letter provides my feedback on their document.

I respectfully request that you not grant JPMorgan No Action relief. The proposal raises a significant
social policy issue and does not contain materially false and misleading statements that are
excludable under Rule 14a-8(i)(3). My reasons are stated in the following sections:

Significant Social Policv Issue
The staff of the Commission has indicated that a shareholder proposal that would normally be

excludable may not be excludable if it raises significant social policy issues.1 Shareholder proposals
involve significant social policies if they involve issues that engender widespread debate, media

attention, and legislative and regulatory initiatives.2 This description perfectly characterizes the
current debate over investments in Sudan, in particular, and more broadly over investments
connected to genocide.
Since 2005, there has been an active campaign to overcome the resistance of the investment

community to respond to the genocide in Darfur. Many national organizations have been organized
at least in part to address this issue. These include Fidelity Out of Sudan, Investors Against Genocide,
Save Darfur Coalition, and the Sudan Divestment Task Force, among many others. Some indications
of the degree of interest in this socia I policy issue are:
. KRC Research surveys in 2007 and 2010 found that 84% of respondents say they will withdraw

their investments from American companies that do business with companies that directly or
1 1998 Release, supra note 4. See also 2004 CREF Letter, supra note 6.

2 See, e.g., Staff Legal Bulletin 14A (July 12, 2002) and The Coca-Cola Company (February 7, 2000)
Page i
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indirectly support genocide, 88% would like their mutual funds to be genocide-free, and 82%
would advise friends, family and co-workers against buying products or services, or investing
in American companies that invest in a foreign company that directly or indirectly provides
revenue to a government that perpetrates genocide.3

. The Investors Against Genocide web site lists several hundred articles from the national press

from among the many more that appeared.4
. As of July 11, 2010, thirt states plus the District of Columbia have decided to divest from

companies helping to fund the genocide in Sudan. Many of these decisions came after
extensive public debate in state legislatures. At least 61 colleges and universities, including

the most prestigious in the nation, have also divested.s
. In December 2007, Congress unanimously passed the Sudan Accountability and Divestment

Act (SADA). The act authorized but did not mandate state and local divestment from
companies doing business with the government of Sudan. SADA also provided a safe harbor

for fiduciaries that choose to divest from Sudan.
. On November 30, 2010, the House Financial Services Subcommittee on International

Monetary Policy and Trade held a hearing on "Investments Tied to Genocide: Sudan
Divestment and Beyond.1i6

Given the importance of this issue, the widespread public interest it generates, and JPMorgan's
position as a large holder of one ofthe primary problem companies in Sudan, the Staff should not
exclude this proposal on minor technical grounds.
Similar Shareholder Proposals
Dozens of essentially identical shareholder proposals have been submitted in the past. Companies

targeted have included Fidelity Funds, Vanguard Funds, and Franklin Templeton Funds among
others? When Fidelity Funds made a No Action request to exclude the first such proposal, the SEC
Staff rejected their request.8 Other companies have since allowed the proposals to appear in their
proxy materials.
The proposals have gained unusual

levels of shareholder interest and support. Literally millions of

shareholders have voted in favor of the proposal at the various companies. As many as 31% of shares
were voted in favor ofthe proposal when it was submitted to the Fidelity Blue Chip Value fund on
May 14, 2008. Not one shareholder, target company, or press report has expressed confusion about

the words that JPMorgan claims are vague.
3 See the full KRC report at http://www.investorsagainstgenocíde.net/IAGReQuestWhitepaper.htm.

4 See http://investorsagainstgenocide.org/press.
5 See http://investorsagainstgenocide.org/pagel004 for details.
6 See http://financíalservices.house.gov/Hearings/hearingDetaiis.aspx?NewsID=1380 for details.
7 See http://www.investorsagainstgenocíde.net/shareholderhelp for a complete list.
8 See Fidelity January 22, 2008.
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"Holdinl! Investments" Not Val!ue
JPMorgan claims that the term "holding investments" is so vague that the entire proposal must be
excluded. The concern they expressed is that the term does not rigorously distinguish between

investments made as a beneficial owner, as a custodian, for trading, for hedging, or other reasons.
The term "holding" has a common sense definition in the financial community and need not be
defined in the shareholder proposaL. For example, the SEe requires that mutual funds list the
investments they "hold" in their quarterly filings. The proposal unambiguously seeks to minimize
types of investments in problem companies but explicitly recognizes that JPMorgan is not
empowered to completely eliminate them. For example, it specifically requests that "JPMorgan
should encourage JPMorgan funds with separate boards to institute similar procedures" recognizing
that these funds are not under JPMorgan's direction.

The proposal requests that management institute the policy identified in the proposal and then
create detailed procedures to implement it. It is at the level of procedure that the complexity of

concern to JPMorgan becomes relevant. It is beyond the interest and comprehension of shareholders
to define the detailed requirements and ramifications of these procedures and so they are
appropriately left to management to resolve. It is clearly beyond the capabilty of a proposal
limited
to 500 words to deal with this level of detail and precision. Indeed, were it to attempt to do,
JPMorgan would rightly claim that shareholders were interfering with ordinary business operations,

as defined in Rule 14a-8(i)(7).

JPMorgan complains about "contrasting statements" in the whereas clauses. Each of those
statements is there only to clarify the importance of the problem, feaSibility of addressing it, and the

relevance for JPMorgan shareholders. For example, the discussion of JPMorgan's Petroehina shares
is included to demonstrate the magnitude of JPMorgan's connection to a major problem company;
South Africa is mentioned to demonstrate the potential effectiveness of widespread divestment.
If JPMorgan adopts the policy requested by the proposal and implements procedures that restrict its

application to situations that do not conflict with other significant business requirements, this would
not be different than what is envisioned by the proposal or the shareholders that wil vote on it. The
vagueness that concerns JPMorgan is therefore not a reason to exclude the proposaL.

"Substantiallv Contribute To Genocide" Not Va~ue
JPMorgan claims that the phrase "substantially contribute to genocide or crimes against humanity,

the most egregious violations of human rights" is inherently vague and indefinite.

what
companies are ¡'substantially contributing"; it recognizes that individual judgments may vary, but
trusts that a good faith effort on the part of JPMorgan management wil at least address the most

The proposal explicitly relies on the judgment of management to make the determination of

extreme cases such as Petroehina. That's not impermissibly vague, but rather keeping judgment for

Page 3
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decision-making in the hands of management where it belongs and as required by fiduciary
responsibilty. The proposal specifically uses the qualifier "substantially contributing" to eliminate the
misunderstanding that JPMorgan suggests of it
applying to any and every company operating in

Sudan and to allow management necessary flexibilty in applying the policy. Note that JPMorgan
does not claim that it would be difficult to implement this restriction and many colleges, states, and
companies are already doing so. Again, were the proposal to be more explicit in its direction,

JPMorgan would rightly claim that it infringed on management's fiduciary responsibility as defined
under state law.

JPMorgan observes that "crimes against humanity" is not defined in the proposaL. This phrase was
chosen, rather than other terms, such as mass atrocity, specifically because it is well-defined by
international
law and therefore does not need further definition. That "Crimes of Humanity" has

been codified in the Rome Statute is not an example of "vague and indefinite" but rather that it is
well-defined. The other two citations provided by JPMorgan discuss the history of how the term
evolved, culminating in the Rome statute. Should the law continue to evolve, shareholders will be

happy for JPMorgan to continue to look to the most current definition in law, rather than older
formulations. Further, discussion of the historical evolution of the term is one that requires a law
degree (or JPMorgan professional staff experience) to interpret, is far beyond the capabilty of an
average shareholder to appreciate or understand, and not relevant since the term has been codified
in international
law.
JPMorgan references the experience ofTIAA-CREF as an example of a company demonstrating the

feasibility of implementing the proposed policy. The specific procedures that JPMorgan describes are
not the policy, but simply an example of TIAA-CREF implementing its policy. This general policy is to

"consider divesting or underweighting a company's stock from actively managed accounts in cases
where they conclude that the financial or reputational risks from a company's policies or activities are
so great that continued ownership of its stock is no longer prudent.,,9

JPMorgan claims the SEC Staff concurred with Berkshire Hathaway's view that restricting from
"investing in securities of any foreign corporation that engages in activities prohibited for U.S.
corporations by Executive Order of
the President ofthe United States could be omitted". As reported
at the time, Berkshire Hathaway's concern was the large scope and burden of evaluating "all of the

8,936 current and any future presidential executive orders."l0 In contrast this proposal states a
specific and restricted criterion of "substantially contributing to genocide and crimes against
humanity".
The examples that JPMorgan cites from Citigroup, People's Energy, and NSTAR are indeed vague. In

contrast, "substantially contributes to genocide and crimes against humanity" is not vague and
should not be used as a basis for excluding the proposal.

9 See http://www.tiaa-cref.org/ucm/groups/content/twao ucm p tcp/documents/document/tiaa01007871.odf.
10 See http://www.abcmonev.co.uk/news/08200736279.htm
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Clarifications Possible
As described above, the Staff should reject JPMorgan's request to exclude this proposal. Doing so on

the basis of technical concerns about a few words would deprive shareholders of an opportunity to
express themselves on an significant social policy issue. The words JPMorgan claims are vague are

not.
However, should the Staff agree with JPMorgan, i am wiling to clarify the language to address their

concerns and the Staff should provide an opportunity to do so as called for in its rules.12 For example,
the concern about "holding" can be easily addressed by including the phrase "where management
has discretion" at the beginning of the proposal. JPMorgan did not offer suggested clarifications

before seeking to exclude the proposal but I am open to their ideas.
Confidential

Information

JPMorgan has unnecessarily included my confidential brokerage account, investment holdings, and
address information in their submission. Should the Staff choose to post or otherwise circulate this
request please ensure that this confidential information is redacted.

Summary
The shareholder proposal addresses an important social issue of concern to shareholders.

Shareholders deserve to be heard onthe policy it recommends. Numerous other companies have
successfully considered it, the facts in the proposal are not in question, it is not vague, and it will not
confuse shareholders. If JPMorgan disagrees with the proposed policy they should support their

position freely and openly. The Staff should not allow them to suppress this important dialog. Please
reject their No Action request.

Please confirm receipt of this document.
Thank you in advance for your consideration.

auUJ ~
Sincerely,

Alice D. Rosenfeld

12 "If the proposal contains specific statements that may be materially false or misleading or irrelevant to the subject

matter of the proposal, we may permit the shareholder to revise or delete these statements. Also, if the proposal or
supporting statement contains vague terms, we may, in rare circumstances, permit the shareholder to clarify these
terms." See http://www.sec.gov/interps/legal/cfslb14.htm.
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*** FISMA & OMB Memorandum M-07-16 ***

February 2, 2011
Office of Chief Counsel
Division of Corporate Finance
U.s. Securities and Exchange Commission
100 F Street N.E.

Washington, DC 20549

Via Email (shareholderproposalsêsec.gov)

Re: JPMorgan Chase & Co. Shareholder Proposal of Alice Rosenfeld
Dear Ladies and Gentlemen:

I submitted the referenced shareholder proposal on November 12,2010. On January 31, 2011, I
became aware thatJPMorgan had submitted a No Action request to your office on January 11, 201l.
This letter provides my feedback on their document.

i respectfully request that you not grant JPMorgan No Action relief. The proposal raises a significant
social policy issue and does not contain materially false and misleading statements that are
excludable under Rule 14a-8(i)(3). My reasons are stated in the following sections:

Significant Social Policv Issue
The staff of the Commission has indicated that a shareholder proposal that would normally be
excludable may not be excludable if it raises significant social policy issues.1 Shareholder proposals
involve significant social policies if they involve issues that engender widespread debate, media
attention, and legislative and regulatory initiatives.2 This description perfectly characterizes the
current debate over investments in Sudan, in particular, and more broadly over investments
connected to genocide.

Since 2005, there has been an active campaign to overcome the resistance of the investment
community to respond to the genocide in Darfur. Many national organizations have been organized
at least in part to address this issue. These include Fidelity Out of Sudan, Investors Against Genocide,
Save Darfur Coalition, and the Sudan Divestment Task Force, among many others. Some indications

of the degree of interesfin this social policy issue are:
. KRC Research surveys in 2007 and 2010 found that 84% of respondents say they wil withdraw

their investments from American companies that do business with companies that directly or
1 1998 Release, supra note 4. See also 2004 CREF Letter, supra note 6.
2 See, e.g., Staff Legal Bulletin 14A (July 12, 2002) and The Coca-Cola Company (February 7, 2000)
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indirectly support genocide, 88% would like their mutual funds to be genocide-free, and 82%
would advise friends, family and co-workers against buying products or services, or investing

in American companies that invest in a foreign company that directly or indirectly provides
revenue to a government that perpetrates genocide.3

· The Investors Against Genocide web site lists several hundred articles from the national press
from among the many more that appeared.4
· As of July 11, 2010, thirty states plus the District of Columbia have decided to divest from
companies helping to fund the genocide in Sudan. Many of these decisions came after
extensive public debate in state legislatures. At least 61 colleges and universities, including

the most prestigious in the nation, have also divested.5

· In December 2007, Congress unanimously passed the Sudan Accountability and Divestment
Act (SADA). The act authorized but did not mandate state and local divestment from
companies doing business with the Government of Sudan. SADA also provided a safe harbor

for fiduciaries that choose to divest from Sudan.

· On November 30, 2010, the House Financial Services Subcommittee on International
Monetary Policy and Trade held a hearing on "Investments Tied to Genocide: Sudan
Divestment and Beyond."6

Given the importance of

this issue, the widespread public interest it generates, and JPMorgan's

position as a large holder of one of
the primary problem companies in Sudan, the Staff should not
exclude this proposal on minor technical grounds.

Similar Shareholder Proposals
Dozens of essentially identical shareholder proposals have been submitted in the past. Companies
targeted have included Fidelity Funds, Vanguard Funds, and Franklin Templeton Funds among
others? When Fidelity Funds made a No Action request to exclude the first such proposal, the SEC

Staff rejected their request.s Other companies have since allowed the proposals to appear in their
proxy materials.
The proposals have gained unusual

levels of shareholder interest and support. Literally millions of

shareholders have voted in favor of the proposal at the various companies. As many as 31% of shares
were voted in favor of the proposal when it was submitted to the Fidelity Blue Chip Value fund on
May 14, 200a. Not one shareholder, target company, or press report has expressed confusion about

the words that JPMorgan claims are vague.
3 See the full KRC report at http://www.investorsagainstgenocide.net/IAGRequestWhitepaper.htm.

4 See http://investorsagainstgenocide.org/press.
5 See http://investorsagainstgenocide.org/pagel004 for details.
6 See http://financialservices.house.gov/Hearings/hearingDetaiis.aspx?NewsID=1380 for details.
7 See http://www.investorsagainstgenocide.net/shareholderhelp for a complete list.
8 See Fidelity January 22, 2008.
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"Holdini: Investments" Not Va~ue
JPMorgan claims that the term "holding investments" is so vague that the entire proposal must be
excluded. The concern they expressed is that the term does not rigorously distinguish between

investments made as a beneficial owner, as a custodian, for trading, for hedging, or other reasons.
The term "holding" has a common sense definition in the financial community and need not be
defined in the shareholder proposal. For example, the SEe requires that mutual funds list the

investments they "hold" in their quarterly filings. The proposal unambiguously seeks to minimize
types of investments in problem companies but explicitly recognizes that JPMorgan is not
empowered to completely eliminate them. For example, it specifically requests that "JPMorgan

should encourage JPMorgan funds with separate boards to institute similar procedures" recognizing
that these funds are not under JPMorgan's direction.

The proposal requests that management institute the policy identified in the proposal and then
create detailed procedures to implement it. It is at the level of procedure that the complexity of

concern to JPMorgan becomes relevant. It is beyond the interest and comprehension of shareholders
to define the detailed requirements and ramifications of these procedures and so they are
appropriately left to management to resolve. It is clearly beyond the capabilty of a proposal

limited

to 500 words to deal with this level of detail and precision. Indeed, were it to attempt to do,
JPMorgan would rightly claim that shareholders were interfering with ordinary business operations,
as defined in Rule 14a-8(i)(7).
JPMorgan complains about "contrasting statements" in the whereas clauses. Each of those
statements is there only to clarify the importance of the problem, feasibility of addressing it, and the

relevance for JPMorgan shareholders. For example, the discussion of JPMorgan's Petroehina shares
is included to demonstrate the magnitude of JPMorgan's connection to a major problem company;
South Africa is mentioned to demonstrate the potential effectiveness of widespread divestment.
If JPMorgan adopts the policy requested by the proposal and implements procedures that restrict its

application to situations that do not conflict with other significant business requirements, this would
not be different than what is envisioned by the proposal or the shareholders that will vote on it. The
vagueness that concerns JPMorgan is therefore not a reason to exclude the proposaL.

"Substantiallv Contribute To Genocide" Not Vai:ue
JPMorgan claims that the phrase "substantially contribute to genocide or crimes against humanity,
the most egregious violations of human rights" is inherently vague and indefinite.

what

The proposal explicitly relies on the judgment of management to make the determination of

companies are "substantially contributing"; it recognizes that individual judgments may vary, but

trusts that a good faith effort on the part of JPMorgan management will at least address the most
extreme cases such as Petroehina. That's not impermissibly vague, but rather keeping judgment for
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decision-making in the hands of management where it belongs and as required by fiduciary

responsibilty. The proposal specifically uses the qualifier "substantially contributing" to eliminate the
misunderstanding that JPMorgan suggests of it applying to any and every company operating in
Sudan and to allow management necessary flexibilty in applying the policy. Note that JPMorgan
does not claim that it would be difficult to implement this restriction and many colleges, states, and
companies are already doing so. Again, were the proposal to be more explicit in its direction,
JPMorgan would rightly claim that it infringed on management's fiduciary responsibilty as defined
under state law.

JPMorgan observes that "crimes against humanity" is not defined in the proposal. This phrase was
chosen, rather than other terms, such as mass atrocity, specifically because it is well-defined by
law and therefore does not need further definition. That "Crimes of Humanity" has
international

been codified in the Rome Stàtute is not an example of "vague and indefinite" but rather that it is
well-defined. The other two citations provided by JPMorgan discuss the history of how the term
evolved, culminating in the Rome statute. Should the law continue to evolve, shareholders will be

happy for JPMorgan to continue to look to the most current definition in law, rather than older
formulations. Further, discussion ofthe historical evolution of the term is one that requires a law
degree (or JPMorgan professional staff experience) to interpret, is far beyond the capability of an
average shareholder to appreciate or understand, and not relevant since the term has been codified
law.
in international
JPMorgan references the experience of TIAA-CREF as an example of a company demonstrating the

feasibilty of implementing the proposed policy. The specific procedures that JPMorgan describes are
not the policy, but simply an example ofTIAA-CREF implementing its policy. This general policy is to

"consider divesting or underweighting a company's stock from actively managed accounts in cases
where they conclude that the financial or reputational risks from a company's policies or activities are
so great that continued ownership of its stock is no longer prudent."g

JPMorgan claims the SEC Staff concurred with Berkshire Hathaway's view that restricting from
"investing in securities of any foreign corporation that engages in activities prohibited for U.S.
corporations by Executive Order of the President of the United States could be omitted". As reported
at the time, Berkshire Hathaway's concern was the large scope and burden of evaluating "all of the

8,936 current and any future presidential executive orders."l0 In contrast this proposal states a
specific and restricted criterion of "substantially contributing to genocide and crimes against
humanity" .

The examples thatJPMorgan cites from Citigroup, People's Energy, and NSTAR are indeed vague. In
contrast, "substantially contributes to genocide and crimes against humanity" is not vague and
should not be used as a basis for excluding the proposaL.

9 See http://www.tiaa-cref.org/ucm/groups/content/(Cap ucm p tcp/documents/document/tiaa01007871.pdf.
10 See http://www.abcmonev.co.uk/news/08200736279.htm
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Clarifications Possible
As described above, the Staff should reject JPMorgan's request to exclude this proposaL. Doing so on

the basis of technical concerns about a few words would deprive shareholders of an opportunity to
express themselves on an significant social policy issue. The words JPMorgan claims are vague are

not.
However, should the Staff agree with JPMorgan, i am wiling to clarify the language to address their

concerns and the Staff should provide an opportunity to do so as called for in its rules.12 For example,
the concern about "holding" can be easily addressed by including the phrase "where management
has discretion" at the beginning of the proposaL. JPMorgan did not offer suggested clarifications

before seeking to exclude the proposal but I am open to their ideas.
Confidential

Information

JPMorgan has unnecessarily included my confidential brokerage account, investment holdings, and
address information in their submission. Should the Staff choose to post or otherwise circulate this
request please ensure that this confidential information is redacted.

Summarv
The shareholder proposal addresses an important social issue of concern to shareholders.

Shareholders deserve to be heard on the policy it recommends. Numerous other companies have
successfully considered it, the facts in the proposal.are not in question, it is not vague, and it will not
confuse shareholders. If JPMorgan disagrees with the proposed policy they should support their
position freely and openly. The Staff should not allow them to suppress this important dialog. Please
reject their No Action request.

Please confirm receipt of this document.
Thank you in advance for your consideration.

~c. I~
Sincerely,

Alice D. Rosenfeld

12 lilf the proposal contains specific statements that may be materially false or misleading or irrelevant to the subject

matter of the proposal, we may permit the shareholder to revise or delete these statements. Also, if the proposal or
supporting statement contains vague terms, we may, in rare circumstances, permit the shareholder to clarify these
terms." See http://www.sec.gov/interps/legal/cfslb14.htm.
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January 11, 2011

VIA E-MAIL (shareholderproposals@sec.gov)
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re:

JPMorgan Chase & Co.
Shareholder Proposal of Alice Rosenfeld
Securities Exchange Act of 1934 Rule 14a-8

Dear Ladies and Gentlemen:
We submit this letter on behalf of our client JPMorgan Chase & Co., a Delaware
corporation (the "Company''), which requests confirmation that the staff (the "Staff') of the
Division of Corporation Finance of the U.S. Securities and Exchange Commission (the
"Commission'') will not recommend enforcement action to the Commission if, in reliance on
Rule 14a-8 under the Securities Exchange Act of 1934 (the "Exchange Act''), the Company
omits the enclosed shareholder proposal (the "Proposal'') and supporting statement (the
"Supporting Statement'') submitted by Alice Rosenfeld (the "Proponent'') from the Company's
proxy materials for its 2011 Annual Meeting of Shareholders (the "2011 Proxy Materials").
Pursuant to Rule 14a-8(j) under the Exchange Act, we have:
•

filed this letter with the Commission no later than eighty (80) calendar days before the
Company intends to file its definitive 2011 Proxy Materials with the Commission; and

•

concurrently sent copies of this correspondence to the Proponent.

A copy of the Proposal and Supporting Statement, the Proponent's cover letter submitting the
Proposal, and other correspondence relating to the Proposal are attached hereto as Exhibit A.
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I.

BACKGROUND

The Company fully supports the Proponent's commitment to responsible investing and
the view that human rights concerns should be taken into consideration when making investment
decisions. In this regard, the Company supports fundamental principles of human rights across
all lines of its business and in each region of the world in which it operates and has adopted a
Human Rights Statement to memorialize this commitment. l The Company's respect for the
protection and preservation of human rights is guided by the principles set forth in the United
Nations Universal Declaration of Human Rights, and its relationships with employees, clients,
suppliers, and the countries and communities in which the Company operates are intended to
reflect the principles, policies, codes and accords set forth in the Human Rights Statement.
As noted in both the Company's Human Rights Report and its 2009 Corporate
Responsibility Report 2, the Company is a signatory to the United Nations Environment Program
Finance Initiative, has adopted the Wolfsberg Principles and is one of the founders of The
Carbon Principles for understanding carbon risk. The Company's asset management business
has adopted the United Nations Principles for Responsible Investing3 and the Extractive
Industries Transparency Initiative. The Company also has adopted an Environmental and Social
Risk Management Policy which includes implementation of the Equator Principles for certain
transactions and which, through the International Finance Corporation's environmental and
social Performance Standards, addresses issues such as labor and working conditions,
community health and safety, land acquisitions and resettlement, and the treatment of indigenous
peoples.
The Company believes it is the role of the government in each country to protect the
human rights, including the safety and security, of its citizens and believes that the Company can
playa constructive role in helping to promote respect for human rights by its own actions and by
seeking to engage with the governments of the countries in which the Company operates. In this
regard, the Company complies with applicable international and local legal requirements in the
countries in which it operates. Where local law conflicts with the principles contained in the
Human Rights Statement, the Company complies with local requirements while, at the same
time, seeking ways to uphold the principles set forth in the Human Rights Statement.
Through its client relationships, the Company seeks to incorporate respect for human
rights and demonstrate a commitment to fundamental principles of human rights through the
Company's own behavior. The Company's support for the protection and preservation of human
rights reflects the Company's core values. The Company recognizes that support for the
protection and preservation of human rights must be a continuing effort, with ongoing work to
reassess the Company's practices and approach in light of changing global circumstances and an
evolving global policy environment.
The Human Rights Statement is available at: http://www.jpmorganchase.com/corporate/Corporate
Responsibil itylhuman-ri ghts.htm.
The 2009 Corporate Responsibility Report is available at:
http://www.jpmorganchase.com/corporate/Corporate-Responsibil ity/document/cr fuLl report I 0-0604. pdf.
The United Nations Principles for Responsible Investing are available at: http://www.unpri.org/principles/.
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II.

SUMMARY OF THE PROPOSAL

On November 22,2010, the Company received a letter from the Proponent containing the
Proposal for inclusion in the Company's 2011 Proxy Materials. The Proposal reads as follows:
"RESOLVED:
Shareholders request that the Board institute transparent procedures to prevent holding
investments in companies that, in management's judgment, substantially contribute to
genocide or crimes against humanity, the most egregious violations of human rights.
Management should encourage JPMorgan funds with separate boards to institute similar
procedures."

Ill.

EXCLUSION OF THE PROPOSAL
A.

Basis for Exclusion ofthe Proposal

As discussed more fully below, the Company believes that it may properly omit the
Proposal from its 2011 Proxy Materials in reliance on Rule 14a-8(i)(3), as the Proposal is
materially false and misleading.

B.

The Proposal May Be Excluded in Reliance on Rule 14a-8(i)(3), as It Is
Materially False and Misleading

Rule 14a-8(i)(3) permits a company to exclude a proposal or supporting statement, or
portions thereof, that are contrary to any of the Commission's proxy rules, including Rule 14a-9,
which prohibits materially false and misleading statements in proxy materials. Pursuant to Staff
Legal Bulletin 14B (September 15,2004), reliance on Rule 14a-8(i)(3) to exclude a proposal or
portions of a supporting statement may be appropriate in only a few limited instances, one of
which is when the resolution contained in the proposal is so inherently vague or indefinite that
neither the shareholders in voting on the proposal, nor the company in implementing the
proposal (if adopted), would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires. See also Philadelphia Electric Company (July 30,
1992).
In applying the "inherently vague or indefinite" standard under Rule 14a-8(i)(3), the Staff
has long held the view that a proposal does not have to specify the exact manner in which it
should be implemented, but that discretion as to implementation and interpretation of the terms
of a proposal may be left to the board. However, the Staff also has noted that a proposal may be
materially misleading as vague and indefinite where "any action ultimately taken by the
Company upon implementation [of the proposal] could be significantly different from the actions
envisioned by the shareholders voting on the proposal." See Fuqua Industries, Inc. (March 12,
1991).
The Staff has consistently allowed for the exclusion of proposals employing a key term
that was vague or indefinite. For example, in Citigroup Inc. (February 22,2010), the Staff
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concurred that the company could omit a proposal seeking to amend the company's bylaws to
establish a board committee on "US Economic Security" under Rule 14a-8(i)(3) as vague and
indefinite. Citigroup asserted that the proposal was not only vague regarding whether it required
or recommended action, but also the term "US Economic Security" could be defined by any
number of macroeconomic factors or economic valuations, making the proposal's objective
unclear. See also NSTAR (January 5,2007) (concurring in the omission of a proposal requesting
standards of "record keeping of financial records" as inherently vague and indefinite because the
proponent failed to define the terms "record keeping" or "financial records"); People's Energy
Corporation (November 23,2004) (concurring in the omission of a proposal requesting that the
company not provide indemnification to directors or officers for acts or omissions involving
gross negligence or reckless neglect as inherently vague and indefinite because the term
"reckless neglect" was undefined); Wendy's International, Inc. (February 24, 2006) (concurring
in the omission of a proposal requesting reports on "the progress made toward accelerating
development of [controlled-atmosphere killing]" as inherently vague and indefinite because the
term "accelerating development" was undefined such that the actions required to implement the
proposal were unclear).
The current Proposal contains two key terms or phrases that must be understood in order
to comprehend with reasonable certainty what the Proposal requires. Specifically, the Proposal
requests the implementation of procedures to:
•

prevent "holding investments" in companies that

•

"substantially contribute to genocide or crimes against humanity, the most egregious
violations of human rights."

The Supporting Statement expresses concern that individuals, through their Company
shares and funds, may "inadvertently invest in companies helping to fund genocide" due to
investment decisions made by the Company. The Supporting Statement also states that "this
problem" is particularly important to the Company's shareholders because the Company is a
holder of stock in PetroChina and other "problem companies" with a business association with
Sudan. Finally, the Supporting Statement indicates that TlAA-CREF has "a policy against
investments in genocide" and expresses the view that investor pressure can influence foreign
governments, as in South Africa and South Sudan. However, the key terms of the Proposal
noted above are not defined in the Supporting Statement, nor is any guidance on the intent of the
Proposal provided. Accordingly, solely based on the language of the Proposal and the
Supporting Statement, the actions that the Company would take in implementing the Proposal, if
adopted, may be different from that contemplated by the Company's shareholders.

1.

The term "holding investments" is so inherently vague and indefinite as
to make the entire Proposal materially misleading

The Proposal states that the requested procedures should prevent "holding investments"
in companies that substantially contribute to genocide or crimes against humanity. However,
nothing in the Proposal or Supporting Statement clarifies what it means to "hold investments" in
a company. As noted above, the Supporting Statement expresses concern that "individuals,
through their Company shares andfunds, may inadvertently invest in companies helping to fund
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genocide because of investment decisions made by [the Company]" (emphasis added). This
language suggests that the procedures requested are intended to limit the investment decisions of
the Company, but not the investment decisions of clients that have an investment account with
the Company. In this regard, the Supporting Statement opines that a "policy against investments
in genocide" is particularly important to the Company's shareholders because the Company: (i)
has been a large holder of PetroChina stock for years, (ii) continues to buy shares of "problem
companies" even after becoming aware of the investment's connection to the Darfur genocide,
(iii) has taken no action to avoid "problem investments," and (iv) limits the effectiveness of U.S.
sanctions by investing in foreign companies that do business prohibited to U.S. companies. Each
of the enumerated rationales for the need of the requested "policy against investments in
genocide" all appear to relate to actions taken by the Company as a beneficial owner. As such,
this language supports the view that the Proposal is intended to limit the Company's ability to
hold shares of "problem companies" for its own account (such that investment in the Company's
shares or its funds might be considered an indirect investment in such "problem companies"), but
it is not intended to limit the Company's ability to purchase or hold securities on behalf of clients
with investment accounts consistent with investment instructions provided by such clients.
The Supporting Statement, however, also references the Company holding 1,070,760,070
class H shares of PetroChina. While the Company notes that this assertion appears to be based
on long, short and lending pool positions of the Company reported by PetroChina Company
Limited4 at a single point in time, most of the PetroChina shares held by the Company are held in
its capacity as custodian or approved lending agent for clients. Other PetroChina shares are held
in trading accounts for hedging and other purposes, or as a fiduciary for the Company's clients
rather than in its capacity as beneficial owner. In fact, as part of its trading operations the
Company may hold equity positions in a company, regardless of whether it has any other
relationship with such company, simply to offset client-initiated transactions. Based on the
language noted above, the procedures requested by the Proposal would impact only those shares
held as "investments" by the Company -- not shares held by the Company in custody accounts,
for example. However, the Supporting Statement also states that "a policy against investments in
genocide" must "prevent purchasing shares" of companies known to substantially contribute to
genocide or crimes against humanity. This language contradicts the language quoted above and
indicates that the requested procedures would impose a total ban on the "purchase" of securities
of "problem companies" for any purpose -- either for the Company's own account, or in trading
accounts or in custody or other client accounts. These contrasting statements regarding the scope
of the ban requested by the procedures render the entire Proposal materially misleading as vague
and indefinite such that any action ultimately taken by the Company upon implementation of the
Proposal, if adopted, could be significantly different from the actions envisioned by the
shareholders voting on the Proposal.

2.

4

The phrase "substantially contribute to genocide or crimes against
humanity, the most egregious violations ofhuman rights" is so
inherently vague and indefinite as to make the entire Proposal
materially misleading

See PetroChina Company Limited "2010 Interim Report" available at:
http://www.petrochina.com.cnlResource/pdtlxwyg g/20 1Obannian%20EN.pdf.
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The Proposal requests procedures to prevent "holding investments" in companies that
"substantially contribute to genocide or crimes against humanity, the most egregious violations
of human rights." Although the Proposal attempts to leave to management the discretion in
determining how a company is "substantially contributing" to either genocide or "crimes against
humanity," there is not sufficient guidance provided in the Proposal or Supporting Statement to
ensure that any actions taken by management in implementing the Proposal, if adopted, would
not be significantly different from the actions envisioned by the shareholders voting on the
Proposal. In an attempt to clarify circumstances in which the Company might reasonably
determine that a company is "substantially contributing" to genocide or "crimes against
humanity," the Supporting Statement references prior instances of investor pressure to influence
a foreign government, such as South Africa, and the 2009 actions of TIAA-CREF as purportedly
demonstrating the viability of "a policy against investments in genocide."

In March 2009, TIAA-CREF announced its intention to escalate its campaign to pressure
portfolio companies that maintain business relations with the Sudanese government to cease
those relations or attempt to end genocide and ease suffering in Darfur. 5 Specifically, TIAA
CREF identified five companies -- PetroChina, CNPC Hong Kong, Oil and Natural Gas
Corporation, Sinopec, and PETRONAS -- with which it intended to seek a dialogue regarding
their Sudan-related operations and noted that it would divest its holdings in these companies if
sufficient progress had not been made within a set period of time. In contrast to this clearly
focused policy regarding investments in five specific companies with business ties to a specific
government in a specific geographic location, the Proposal seeks a broader policy against
"holding investments" in any company that "substantially contributes" to genocide or "crimes
against humanity." However, it is not clear if this is intended to mean that all policies or
procedures adopted by the Company should consider any company with business ties to the
Government of Sudan to be per se a company that "substantially contribute[s]" to genocide or
"crimes against humanity." The Supporting Statement seems to suggest this view, noting
"PetroChina, through its closely related parent, China National Petroleum Company, is
internationally recognized as the worst offender helping fund the Government of Sudan's
genocide in Darfur." Similarly, references to investor pressure influencing foreign governments,
such as the former South African government during apartheid, suggest that the requested policy
should apply broadly to deem any company doing business in a country or region where
genocide or other "crimes against humanity" are occurring to be per se a company that is
"substantially contributing" to such atrocities. These references to South Africa, Darfur and the
policy implemented by TIAA-CREF could lead shareholders to view the Proposal as imposing a
ban on investments in companies that operate in Sudan; however, management in implementing
the Proposal, if adopted, may reach a fundamentally different conclusion.
Finally, neither the Proposal nor the Supporting Statement defines "crimes against
humanity." The Company acknowledges that such phrase is commonly used in international
discourse; however, the exact crimes for which the Company is being asked to monitor are
undefined. Article 7 of the Rome Statute of the International Criminal Court enumerates 11
specific acts that are "crimes against humanity" "when committed as part of a widespread or
See http://www.tiaa-creforgipublie/aboutJpress/pressrelease269.htm!.
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systematic attack directed against any civilian population, with knowledge of the attack.,,6
However, the meaning of this term has evolved over time7 and international law contains several
different definitions of "crimes against humanity," all of which generally involve acts of physical
violence or persecution committed against vulnerable groups of civilians. 8 In Berkshire
Hathaway Inc. (March 2,2007), the Staff concurred with the company's view that a proposal
seeking to restrict the company from investing in securities of any foreign corporation that
engages in activities prohibited for U.S. corporations by Executive Order of the President of the
United States could be omitted pursuant to Rule 14a-8(i)(3). In that request, the company
expressed the view that it was not clear from the text of the proposal and supporting statement
what conduct was "prohibited for U.S. corporations by Executive [O]rder of the President" and,
therefore, shareholders would be asked to vote on a proposal whose potential scope was not fully
known. The same is true of the Proposal and Supporting Statement. Without the meaning and
scope of "crimes against humanity" being provided to shareholders and the Company, there is no
way for a reasonable shareholder to understand the scope of the action they would be asking the
Company to take.
In NSTAR and People's Energy (both described above), the Staff concurred with the view
that undefined, although seemingly simple, phrases like "record keeping of financial records"
and "reckless neglect" rendered the proposals in those letters so vague and indefinite that neither
the shareholders in voting on the proposals, nor the companies in implementing the proposals (if
adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposals required. Similarly here, the contrasting statements in the Supporting
Statement regarding the scope of the policy requested by the Proposal render the entire Proposal
vague and indefinite such that any action ultimately taken by the Company upon implementation
of the Proposal, if adopted, could be significantly different from the actions envisioned by the
shareholders voting on the Proposal.

3.

Conclusion

As the terms and phrases fundamental to an understanding of the Proposal are inherently
vague and indefinite, shareholders voting on the Proposal and the Company in implementing the
Proposal (if adopted) would have no reasonable certainty with regard to the actions sought by the
Proposal. Further, actions taken by the Company in implementing the Proposal (if adopted)
could be significantly different from those expected by shareholders when voting on the
Proposal. As such, the Proposal is materially false and misleading and may be excluded in
reliance on Rule 14a-8(i)(3).

6

Full text available at: http://www.preventl!enocide.org/law/icc/statute/part-a.htm.
See "Crimes Against Humanity" by M. Cherif Bassiouni (available at
http://www.crimesofwar.org/thebook/crimes-against-humanitv.html).
See http://www.enotes.com/genocide-encyclopedia/crimes-against-humanity.
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IV.

CONCLUSION

For the reasons discussed above, the Company believes that it may properly omit the
Proposal and Supporting Statement from its 2011 Proxy Materials in reliance on Rule 14a-8. As
such, we respectfully request that the Staff concur with the Company's view and not recommend
enforcement action to the Commission if the Company omits the Proposal and Supporting
Statement from its 2011 Proxy Materials. If we can be of further assistance in this matter, please
do not hesitate to contact me at (202) 383-5418.
Sincerely,

~~;{,{-/~A:~.~,Martin P. Dunn
of O'Melveny & Myers LLP
Attachments
cc:

Ms. Alice Rosenfeld
Anthony Horan, Esq.
Corporate Secretary
JPMorgan Chase & Co.

Shareholder Proposal ofAlice Rosenfeld
JPMorgan Chase & Co.
Securities Exchange Act of 1934 Rule 14a-8

EXHIBIT A

RECEIVED BY THE

NOV 162010
OFFICE OF 111E SECRETARY

*** FISMA & OMB Memorandum M-07-16 ***

November 12, 2010

Office of the Secretary
JPMorgan Chase & Co.
270 Park Avenue
NewYo~NY 10017-2070
Dear Secretary:
I am writing to submit the attached shareholder proposal for inclusion in the company's next proxy statement
xt shareholder meeting. I hold 732 shares of JPMorgan Chase & Co. (via my
and for presentat
*** FISMA
& OMB Memorandum
M-07-16been
*** a JPMorgan Chase & Co. (JPM) shareholder continuously for over
Schwab
Account
). 1have
one year. I am attaching a copy of a statement from Schwab confirming my ownership of shares with a market
value in excess of $2,000 over a year ago. I have continuously held at least $2,000 of the fund since that date
and it is my intention to continue to do so.
Please confnm receipt ofthis letter. If for any reason you choose to exclude this proposal from your proxy
please notify me at the above address.
Thank you for your consideration.

Sincerely,

Alice D. Rosenfeld
~.

C Yn

,r

r<. I~ K

OhHllbled

Veteran",

RECEIVED BY THE

NOV 22 2010
OFFICE OF THE SECRETARY

*** FISMA & OMB Memorandum M-07-16 ***

November 12,2010

PMorgan Chase & Co.
270 Park Avenue
New York, NY 10017-2070
Dear Secretary:

I am writing to submit the attached shareholder proposal for inclusion in the company's next proxy statement
and for presentation at the next shareholder meeting. I hold 732 shares of JPMorgan Chase & Co. (via my
Schwab
Account
). IM-07-16
have been
*** FISMA
& OMB Memorandum
*** a JPMorgan Chase & Co. (JPM) shareholder continuously for over
one year. I am attaching a copy of a statement from Schwab confirming my ownership of shares with a market
value in excess of $2,000 over a year ago. I have continuously held at least $2,000 of the fund since that date
and it is my intention to continue to do so.
Please conflIlD receipt ofthis letter. {ffor any reason you choose to exclude this proposal from your proxy
please notify me at the above address.
Thank you for your consideration.

Sincerely,

Alice D. Rosenfeld

Page 12 redacted for the following reason:
--------------------*** FISMA & OMB Memorandum M-07-16 ***

Genocide-free Investing
Shareholder Proposal for JPMorgan Chase & Co
WHEREAS:

JPMorgan Chase & Co ("JPMorgan") has released no genQcide-free investing policy. As a result, individuals. through
their JPMorgan shares and funds, may inadvertently invest in companies helping to fund genocide because of
investment decisions made by JPMorgan.
We believe that:
1} Investors do not want their pensions and family savings connected to genocide.
a) Reasonable people may disagree about what constitutes socially responsible investing, but few people want
their savings connected to genocide.
'
b) In the face of the most extreme human rights crise~ investment companies share responsibility, along with
government. to act.
c} In KRC Research's 2010 study, 88% of respondents said they would like their mutual funds to be genocide-free.
d} Millions of people have voted for shareholder prop(;lsals similar to this one, submitted by supporters of Investors
Against Genocide, despite active management op~osition.
2) This problem is particularly important to shareholders because JPMorgan:
a) Has been a large holder of PetroChina for years.
recent filing shows holdings of 1,070,760,070 H-shares,
worth $1.3 billion. PetroChina, through its closely related parent, China National Petroleum Company, is
internationally recognized as the worst offender helping fund the Government of Sudan's genocide in Darfur.
b) Continued to buy shares of problem companies ev~n after becoming aware of the investment's connection to the
Darfur genocide.
I
c} Claims that it 'supports fundamental principles of ~uman rights across all our lines of business" but has taken no
I
action to avoid these problem investments.
d} limits the effectiveness of U.S. sanctions by investing in foreign companies which do business prohibited to US
companies.

1

3} A policy against investments in genocide must:
a) Be clear and transparent.
b) Apply today and to any future genocide.
,
c) Prevent purchasing shares of companies known to! SUbstantially contribute to genocide or crimes against
humanity.
;
d) If the fund already holds problem companies and ~n influence their behavior. time-limited engagement may be
appropriate. If not, problem investments should be!sold.
4) There are no sound financial, fiduciary, or legal reason~ that prevent JPMorgan from having a policy against
investments in genocide. as TIAA-CREF demonstrate~ in 2009.
a) Ample competitive investment choices exist. even for index funds.
b} Avoiding a small number of problem companies nded not have a significant effect on performance, as shovvn in
Gary Brinson's classic asset allocation stUdy.
.
c) Even the most conservative legal concerns can be(addressed by a small change to the prospectus.
d) Management can easily obtain independent asses~ments of problem companies and their connection to
genocide.
5) Investor pressure can help influence foreign governments, as in South Africa. Similar divestment pressure on
Talisman Energy helped end the conflict in South SUd~n.
,
RESOLVED:
,
Shareholders request that the Board institute transparent ~cedures to prevent holding investments in companies that,
in management's judgment, substantially contribute to genOcide or crimes against humanity, the most egregious
violations of human rights. Management should encourage JPMorgan funds with separate boards to institute similar
procedures.

JPMORGAN CHASE & CO.
Anthony J. Horan
Corporate Secretary
Office of the Secretary

November 23, 2010
VIA OVERNIGHT DELIVERY
*** FISMA & OMB Memorandum M-07-16 ***

Dear Ms. Rosenfeld:
I am writing on behalf of JPMorgan Chase & Co. (JPMC), which received on November 22, 20 I 0,
the shareholder proposal titled "Genocide-free Investing" for consideration at JPMC's 2011 Annual
Meeting of Shareholders (Proposal).
The Proposal contains certain procedural deficiencies, as set forth below, which Securities and
Exchange Commission (SEC) regulations require us to bring to your attention.
Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides that each shareholder
proponent must submit sufficient proof that he has continuously held at least $2,000 in market value,
or 1%, of a company's shares entitled to vote on the proposal for at least one year as of the date the
shareholder proposal was submitted. JPMC's stock records do not indicate that you are the record
owner of sufficient shares to satisfy this requirement. In addition, to date we have not received proof
from you that you have satisfied Rule 14a-8's ownership requirements as of the date that the Proposal
was submitted to JPMC.
To remedy this defect, you must submit sufficient proof of ownership of JPMC shares. As explained
in Rule 14a-8(b), sufficient proof may be in the fonn of:
•

a written statement from the "record" holder of the shares (usually a broker or a bank)
verifying that, as of the date the Proposal was submitted, you continuously held the
requisite number of JPMC shares for at least one year; or

•

if you have filed a Schedule 13D, Schedule 130, Form 3, Form 4 or Form 5, or
amendments to those documents or updated forms, reflecting ovvnership of JPMC
shares as of or before the date on which the one-year eligibility period begins, a copy
of the schedule and/or form, and any subsequent amendments reporting a change in
the ownership level and a written statement that you continuously held the required
number of shares for the one-year period.

The rules of the SEC require that a response to this letter be postmarked or transmitted electronically
no later than 14 calendar da6's from the date you receive this letter. Please address any response to
me at 270 Park Avenue, 38 t Floor, New York NY 10017. Alternatively, you may transmit any
response by facsimile to me at 212-270-4240. For your reference, please find enclosed a copy of
SEC Rule 14a-8.
270 Park Avenue. New York. New York 10017·2070
Telephone 212 270 7122 Facsimile 2122704240 anthony.horan@chase.com
JPMorgan Chase & Co.

77011087

Alice Rosenfeld
If you have any questions with respect to the foregoing, please contact me.
Sincerely,

~~1JlA./~

Enclosure: Rule 14a-8 of the Securities Exchange Act of 1934
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§ 240.14a-8 Shareholder proposals.
This section addresses when a company must include a shareholder's proposal in its proxy statement and
identify the proposal in its form of proxy when the company holds an annual or special meeting of
shareholders. In summary, in order to have your shareholder proposal included on a company's proxy card.
and included along with any supporting statement in its proxy statement. you must be eligible and follow
certain procedures. Under a few specific circumstances. the company is permitted to exclude your proposal,
but only after submitting its reasons to the Commission. We structured this section in a question-and-answer
format so that it is easier to understand. The references to ·you· are to a shareholder seeking to submit the
proposal.
(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement that the
company and/or its board of directors take action. which you intend to present at a meeting of the company's
shareholders. Your proposal should state as clearly as possible the course of action that you believe the
company should follow. If your proposal is placed on the company's proxy card. the company must also
provide in the form of proxy means for shareholders to specify by boxes a choice between approval or
disapproval, or abstention. Unless otherwise indicated, the word ·proposal· as used in this section refers
both to your proposal. and to your corresponding statement in support of your proposal (if any).
(b) Question 2: Who is eligible to submit a proposal. and how do I demonstrate to the company that I am
eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at least $2.000 in
market value, or 1%, of the company's securities entitled to be voted on the proposal at the meeting for at
least one year by the date you submit the proposal. You must continue to hold those securities through the
date of the meeting.
(2) If you are the registered holder of your securities, which means that your name appears in the company's
records as a shareholder, the company can verify your eligibility on its own, although you will still have to
provide the company with a written statement that you intend to continue to hold the securities through the
date of the meeting of shareholders. However, if like many shareholders you are not a registered holder. the
company likely does not know that you are a shareholder, or how many shares you own. In this case, at the
time you submit your proposal, you must prove your eligibility to the company in one of two ways:
(I) The first way is to submit to the company.a written statement from the ·record" holder of your securities
(usually a broker or bank) verifying that, at the time you submitted your proposal. you continuously held the
securities for at least one year. You must also include your own written statement that you intend to continue
to hold the securities through the date of the meeting of shareholders; or
(ii) The second way to prove ownership applies only if you have filed a Schedule 13D (§240.13d-101),
Schedule 13G (§240. 13d-1 02), Form 3 (§249.103 of this chapter), Form 4 (§249.104 of this chapter) and/or
Form 5 (§249.105 of this chapter), or amendments to those documents or updated forms, reflecting your
ownership of the shares as of or before the date on which the one-year eligibility period begins. If you have
filed one of these documents with the SEC. you may demonstrate your eligibility by submitting to the
company:
(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in your
ownership level;
(8) Your written statement that you continuously held the required number of shares for the one-year period
as of the date of the statement; and
(C) Your written statement that you intend to continue ownership of the shares through the date of the
company's annual or special meeting.
(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one
proposal to a company for a particular shareholders' meeting.
(d) Question 4: How long can my proposal be? The proposal, including any accompanying supporting
statement, may not exceed 500 words.
I
:

76051724

(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your proposal for the
company's annual meeting, you can in most cases find the deadline in last year's proxy statement. However,
if the company did not hold an annual meeting last year, or has changed the date of its meeting for this year
more than 30 days from last year's meeting, you can usually find the deadline in one of the company's
quarterly reports on Form 10-0 (§249.308a of this chapter), or in shareholder reports of investment
companies under §270.30d-1 of this chapter of the Investment Company Act of 1940. In order to avoid
controversy, shareholders should submit their proposals by means, including electronic means, that permit
them to prove the date of delivery.
(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly scheduled
annual meeting. The proposal must be received at the company's principal executive offices not less than
120 calendar days before the date of the company's proxy statement released to shareholders in connection
with the previous year's annual meeting. However, if the company did not hold an annual meeting the
previous year, or if the date of this year's annual meeting has been changed by more than 30 days from the
date of the previous year's meeting, then the deadline is a reasonable time before the company begins to
print and send its proxy materials.
(3) If you are submitting your prOpOsal for a meeting of shareholders other than a regularly scheduled annual
meeting, the deadline is a reasonable time before the company begins to print and send its proxy materials.
(t) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in answers to
Questions 1 through 4 of this section? (1) The company may exclude your proposal, but only after it has
notified you of the problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any procedural or eligibility deficiencies,
as well as of the time frame for your response. Your response must be postmarked, or transmitted
electronically, no later than 14 days from the date you received the company's notification. A company need
not provide you such notice of a deficiency if the deficiency cannot be remedied, such as if you fail to submit
a proposal by the company's properly determined deadline. If the company intends to exclude the proposal,
it will later have to make a submission under §240.14a-8 and provide you with a copy under Question 10
below, §240.14a-8G).

(2) If you fail in your promise to hold the required number of securities through the date of the meeting of
shareholders, then the company will be permitted to exclude all of your proposals from its proxy materials for
any meeting held in the following two calendar years.
(g) Quest/on 7: Who has the burden of persuading the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to
exclude a proposal.
'
(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? (1) Either
you, or your representative who is qualified under state law to present the proposal on your behalf, must
attend the meeting to present the proposal. Whether you attend the meeting yourself or send a qualified
representative to the meeting in your place, you should make sure that you, or your representative, follow
the proper state law procedures for attending the meeting anellor presenting your proposal.
(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the company
permits you or your representative to present your proposal via such media, then you may appear through
electronic media rather than traveling to the meeting to appear in person.
(3) If you or your qualified representative tail to appear and present the prOpOsal, without good cause, the
company will be permitted to exclude all of your proposals from its proxy materials for any meetings held in
the following two calendar years.
(i) Question 9: If I have complied with the procedural requirements, on what other bases maya company
rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper SUbject for action
by shareholders under the laws of the jurisdiction of the company's organization;
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FROM:BRIAN

I

,

Date: I -z:( 1 l,o '

I

To:

.

l'ages (incIn:d:ing cover sheet): ."/-

:IrutA. ~LO

Fax: ' n6-7g5..()095
Phone: 877.-589-0790

Charles Sch"f\;ab & Co. Inc.,
80$ Branch Dedicated .. Deuva-

The information contained In this facsimile message Is confidential and intended o'nfY for the use of the Individual or
entity named above. If the reader of this message is not the Intended recipIent, you are hereby notified that ahy
cflSSemination, ~lstnbu6on or copying of this communicatll:m Is wrongful aAd may subJect you to cMlliabiuty. If you
have reCeived this communication in error, please Immediately rioti1Y us by telephone,' and retum ffle original
message to us attha address Ifsted 'above via the U,S. Posta! Servloe.
•

Th..l~ material Is for Information purposes only and ls not meant ~ an indMe;Jual recommendation or personal', '

to bUYj:seU or hold ~ny. partleular.sScuritf. This material contail'\S lhfurmatlon from souroeS belieVed'to
be reliable; hoWever, Sdlwab makes no c1alm~' regarding ~ aecuracy, completeness or reliability. We recommend
.that Investars deftna t{1elr goals risk tolerance. 'tIme horizon, and ln~tment obJectives irj addition to res~ing
p~ibra investment ohQices."lv1y opinions expt"e$Sed fn thl$ material are subject to change without-notice: Charfes
SChwab & Co., Inc.. Its afflliat~ CO(1lpantea. M emplOyees or fts shareholders· may act as principal In a transac«on,
make ~ mark!3t fort or have a position in the securities discussed hef9ln. In i!iddItfon, 'an officar or Clitector of Charles
SChwab & Co.• lno., may be a director of a corporation mentioned in this materfal.
'
.sotfc~on

ACCQUNTAPPUCATION8,

an

If W6 have faxed you
applicafion, for a new account, WI!! cannot accept an application on fax paper. Please bEl'
sure that your appl~tion 1$ sent to us on plarn paper In order to process your application as qulcl<iy as possible.
You c,an return the·apprtcatfon by mail to Charras Scflwgb & Co., Ino. at the address below:
P. o. Sox 62114
85072
600-412-9813
Fax 888-520-7252 Of 502~5S-547a
l'ho~ixJ AZ.

P.Q•.BoX ll28291
Oiiando., Ft. 32862
800-472-9813
Fax 800-955-7561
. Charles SChwab & Co•• Inc. Member SIPC' ,

uEC.

SOS DENVER 7207856305
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RECEIVED BY THE

charles SCHWAB

m.l; 01 ZOlO
OFFlCE OF THE SECRETARY

*** FISMA
& OMB
Account
#: Memorandum M-07-16 ***

December 1, 2010

Questionlh (866)594-1335
William Rosenfeld. Alice Rosenfeld
*** FISMA & OMB Memorandum M-07-16 ***

Desr William Rosenfeld and Allee Rosenfeld.
As record holder and in conjunction with a stlareholder proposatl. this i$ to confirm that Alice O. Rosenfeld. residing at
currently holds 732 shares of JP Morgen Chase & Co. (ticker: JPM) in
*** FISMA & OMB Memorandum M-07-16 ***

her
One
account,
end M-07-16
has done
***
FISMA
& OMB Memorandum
***so since before October 2009. The II$lue of these shares has
remained in excess of $2.000.00 for this entire period.
Please tlote: The current balanoe presented Is a true rep~entation based on our records. and may include (;Mh and
securities. The value of any security held in this account is subject to change depending upon market conditions and
activities.

Tlta"k you for investing with Schwab. We appreciate your business and look fOrwilrd to serving you In the future. If you
have any questions or if we can help In any other wt/Ij; please esll me or any Client Service Specialist at (866)564-1335,
Monday through Friday, from 9:00 a.m. to 7:00 p.m. ET.
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Brian EdWlircii' ,
I

C

Specialist - ResOJ, earn
9401 E"P"'anof~Circle

-~Iewooo,CO 801.12

(866)564-1335

~010 C'latles Schwab'" Co_
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