UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561

Januar 15, 2010

Randall H. Doud
Skadden, Ars, Slate, Meagher & Flom LLP
Four Times Square
New York, NY 10036-6522
Re: Nodolk Southern Corporation

Incoming letter dated December 18, 2009
Dear Mr. Doud:

Ths is in response to your letter dated December 18, 2009 concerning the
Pensions ofthe

shareholder proposal submitted to Nodolk Southern by the Board of

Presbyterian Church (USA). Our response is attached to the enclosed photocopy of your
correspondence. By doing ths, we avoid having to recite or sumarze the facts set forth

in the correspondence. Copies of all of the correspondence also wil be provided to the
proponent.
In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion ofthe. Division's informal procedures regarding shareholder
proposals.
Sincerely,

Heather L. Maples

Senior Special Counsel
Enclosures
cc: Rev. Wiliam Somplatsky-Jarman

Associate for Mission Responsibility Though Investment

The Presbyterian Church (USA)
100 Witherspoon Street
Louisvile, KY 40202-1396.

Januar 15, 2010

Response of the Office of Chief Counsel
Division of Corporation Finance
Re: Nodolk Southern Corporation

Incoming letter dated December 18, 2009

The proposal requests that the board adopt quantitative goals, based on available
technologies, for reducing total greenhouse gas emissions from the company's operations
and report to shareholders on its plans to achieve these goals.
We are unable to concur in your view that Norfolk Southern may exclude the
proposal under rule 14a-8(i)(7) because it addresses the management and deployment of
the company's locomotive fleet. In our view, the proposal focuses primarly on reducing
greenhouse gas emissions and does not seek to micromanage the company to such a
degree that exclusion of the proposal would be appropriate. Accordingly, we do not
materials in reliance
omit the proposal from its proxy
believe that Nodolk Southern may
on rule 14a-8(i)(7).

Matt S. McNair
Attorney-Adviser

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS
The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 (17 CFR 240.
14a-8), as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whelher or not it may be appropriate in a paricular matter to

recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnshed to it by the Company
in support of
its intention to exclude the proposals from the Company's
proxy materials, as well
as any information fuished by the proponent or the proponent's representative.
Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission's staff, the staffwil always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to
whether or not activities
proposed to be taen would be violative of
the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staffs informal

procedures and proxy review into a formal or adversary procedure.

It is important to note that the staffs and Commission's no-action responses to
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these noaction letters do not and canot adjudicate the merits of a company's position with respect to the
proposal. Only a cour such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly

a-discretionar

determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company's proxy
materiaL.
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December 18, 2009

Offce of Chief Counel
Division of Corporation Finance

',. '"-'

Securties and Exchange Commission
100 F Stret, N.E.

~'" :" :,:"':

Washington D.C. 20549

( "..¡

RE: Norfolk Southern Corporation - Omission ofPresbytenan
Church (U.S.A.) Shareholder Proposal Pursuant to Rule l4a-8
Ladies and Gentlemen:

On behalf of our client, Norfolk Southern Corpration, a Virgiia corporation
(the "Company"), in accordance with Rule l4a-8u) under the Securties Exchange

Act of 1934, as amended (the "Exchange Act"), we hereby enclose six copies of a
letter, dated November 23, 2009, from the Presbytenan Church (USA) ("PC"),
including the accompanying Whereas, Resolution and Supporting Statement
(collectively, the "Proposal") sought to be included by PC in the Company's proxy
statement (the "Proxy Statement") for the 2010 Anual Meeting of

the Shaeholders

pursuat to Rule l4a-8 under the Exchange Act.

We wish to inorm the Staf (the "Sta') ofthe Securties and Exchange
this letter and in accordance with Rule
the Proposal from the Proxy Statement and
to explain the reasons for the Company's position. The Company respectflly
Commssion (the "SEC") (and, by a copy of
14-80), PC) of

the intended omission of

requests that the Sta concur in its view that the Proposal may be omitted from the

Proxy Statement.

; I."'
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the reasons it deems the
the Proposal to be proper_ We have been advised by the Company as to

Ths letter constitutes the Company's statement of
omission of

all factu matters set forth herein.

The Company expects to fie the definitive 2010 Proxy Statement with the
SEC on or about March 22,2010. Accordingly, as contemplated by Rule 14a-8u),
ths letter is being fied with the SEC more than 80 calenda days before the date
upon which the Company expects to fie the defiitive 2010 Proxy Statement.

THE PROPOSAL
The Proposal requests, in pertent par, that the Company's Board of
Directors "adopt quatitative goals. . . for reducing tota greenhouse gas emissions
from the Company's operations and report to shareholders by December 31, 2010,
on its plans to achieve these goals." In addition, the Proposal includes a Supporting
Statement suggesting that "reducing greenhouse gas emissions also can have the
reduced energy costs" and that "ths saves money for (the)
. beneficial effect of
company. "

ANALYSIS

A. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because The
Proposal Deals With Matters Relating To The Company's Ordinary
Business Operations.

Rule l4a-8(i)(7) provides that a shareholder proposal may be excluded if it
deals with a matter relating to a company's ordinar business operations. The SEC

has stated that the policy widerlying this exclusion is "to confine the solution of
ordinar business problems to the board of dirctors and place such problems beyond
the competence and direction of the shareholders. The basic reason for this policy is
that it is manestly impracticable in most cases for stockholders to decide
management problems at corporate meetings." Hearng on SEe Enforcement
the.
Senate Committe on Baning and
Cuency, 85th Congress, 1st Session par 1, at 119 (1957), reprinted in par in
Release 34-19135, n. 47 (October 14, 1982). In the SEC release accompanying the
1998 .amendments to Rule l4a-8, the SEC described the two "central considerations"
for the ordinary business exclusion. Release No. 34-40018 (May 21, 1998) (the
"1998 Release"). The first relates to the subject matter of the shareholder proposaL.
Problems before the Subcommttee of

Offce of Chief Counel
December 18, 2009
Page 3

The SEC explained tht certain taks were "so fudaenta to management's abilty
to rw a company on a day to day basis" that they could not be subject to direct
shareholder oversight. ¡d. The second relates to lithe degree to which the proposal
seeks to 'micro-manage' the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to
ii Id In addition, the Stahas indicated that, where a
make an informed

judgment.

proposal requests a report on a specifc aspect of a company's business, the Stawill
consider whether the subject mattr of the proposal relates to the conduct of the
ordinar business operations. Where it does, such proposal, although only requinng
the prepartion of a report, will be excludable. Release No. 34-20091 (August 16,
1983).

The Company is a major U.S. transporttion company that, though its
wholly owned subsidianes, among other thngs, operates approximately 21,000 route
miles of

rail in 22 sttès and the District of

Columbia, serves every major contaner

port in the eatern United States, operates the most extensive intermoda network in
metals and
the eastern United States and is Nort America's largest rail carer of
automotive products. In 2008, the Company hauled over 195 billon revenue tonfreight. In order to perform ths immense freight transporttion fuction, the
miles of
Company utilzes nearly 4,000 diesel-electrc locomotives that necessarly bum
diesel fuel (and produce related exhaust emissions) to operate. It is ths operational

fact tht lies at the hear of the Proposa: it is this diesel fuel consumption that is the

source of the overwhelmg and material quatity of the Company's greenhouse gas
i Although the Company reguarly assesses possible altertive sources of
emissions.

locomotive power, such as biofuels, natual gas and liquefied coal, and has
considered alternative technologies such as electrc locomotives with regenerative
batteries, there is presently no viable alternative power arangement that will produce
the necessar trctive forces required for heavy rail freight operations.2 Diesel-

electric locomotives are simply the best and only realistic choice for the Company
and other rail carers to conduct their businesses. As noted in the Proposal, the
Company engages in measures to reduce fuel and energy use.3 However, given the
Company's inescapable and signficant reliance on diesel fuel for its locomotives,
these initiatives center on the effcient day-to-day management and deployment of
the Company's locomotive fleet. Thus, the Proposal effectively attempts to involve
stockholders in ths mangement and deployment, which is utterly and unelentingly
fudamenta to managements abilty to nm the Company on a day-to-day basis and,
i Locomotive emissions accoUnted for 91 % of
the Company's greenhouse gas emissions in 2008.
2 Additionally, any such alternative power arangement would have to be embraced and adopted by
the locomotive manufactug industr, of

which the Company is not a par.

3 The Company has multiple hands-on initiatves that focus on controllng fuel bur though idle

control teclmology to reduce unproductive idling; by assisting train crews in better managing the
actul trn movement and handling; and by improved locomotive maintenance.

Offce of Chief Counsel
December 18, 2009
Page 4

for the Company, the very definition of "ordinar business." Accordingly, we
believe the Proposal is quintessentially excludable under Rule 14a-8(i)(7).

B. Although the Proposal Attempts to Establish Itself as One Addressing
Signifcant Social Policy Issues, the Proposal Really Strictly Addresses
Matters Fundamental to the Company's Ordinary Business Operations.
The arguents set fort above support our conclusion that the Proposal

addrsses ordiar business matters and therefore is excludable under Rule l4a
8(i)(7). However, we recogne that the Sta

has concluded that certn operations-

related proposals may focus on sufciently significant social policy issues so as to
preclude exclusion in certn circumstaces. See the 1998 Release.

The fact that the Proposal frames the subject matter for its adoption of
quatitative goals around greenhouse gas emissions does not elevate the report above

what is in reality an ordinar and inward-focused management exercise. The
the Proposal within
the Proposal attempt to bring the subject matter of
the sphere of a signficat policy issue by strnging together references to varous
disconnected matters related to the issue of greenhouse gas emissions, including
unubstantiated opinons, reuests and responses to corporate sureys, potential
international treaty activity and D.S.legislative actvity. However, any significance
preambles of

of the preambles is undercut and .ultimately negated by the Supportg Statement

offered by PC. The quantitative greenhouse gas reduction goals sought by the
the Company, argues PC in the Supporting Statement,
Proposal are to the benefit of
because they will "reduce() energy costs, and foster greater energy effciency,"
which will "saveD money for our company." Thus, despite the preambles, the
Supporting Statement's economic objectives confirm that the Proposal's underlying
subject'matter is squarely

and solely withn the ambit of ordiary business operations

rather than the realm of signficant policy issues, and therefore, for the reasons stted
above, we believe the Proposal is excludable under Rule 14a-8(i)(7). Ths is the tye

of micro-management by shareholders that the SEC sougt to enjoin in the 1998
Release.
C. Regardless of Whether the Proposal Touches Upon Signifcant Social Policy

Issues, the Entire Proposal is Excludable Due to the Fact That it Distinctly
Addresses Ordinary Business Matters. .
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Even if the Proposal were deemed to touch upon suffciently signficant

social policy issues despite its Supportng Statement, the Sta also has consistently

concured that a proposal may be excluded in its entiety when it addresses both

ordina and non-ordiar business matters. For example, the Staf afrmed this
position in Peregrine Pharmaceuticals, Inc. (avaiL. July 31, 2007), stating that a

proposal recommending that the board appoint a commttee of independent directors
to evaluate the strategic direction of the company and the performance of the
management team could be excluded under Rule l4a-8(i)(7) as relating to ordinar
business matters. The Sta noted "that the proposal appears to relate to both

extraordinar tranactions and non-extraordinar transactions. Accordigly, we will
not recommend enforcement action to the Commssion if Peregrne omits the
proposal from its proxy materials in reliance on rue 14a-8(i)(7)." Similarly, in
General Motors Corp. (avaiL. Apr. 4,2007), a proposal requesting that the board
institute an executive compensation program tht tracks progress in improving the
fuel economy of GM vehicles was excludable under Rule l4a-8(i)(7). The Sta

stated, "ri)n ths regard, we note that while the proposal mentions executive
compensation, the thst and focus of

the proposal is on.

ordinar business matters."

See also Wal-Mart Stores, Inc. (avaiL. Mar. 15, 1999) concerng a proposal

requesting a report to ensure that the company did not purchase goods from suppliers
using, among other thngs, forced labor, convict labor, and chid labor, which was
excludable in its entirety because the proposal also requested that the report address
ordinar business matters.

Therefore, we do not believe that it is necessar to consider whether the

Proposal may also touch upon signficant policy issues, since the Proposal here

the
the Proposal
may be considered to implicate a signficant policy issue, under well-established
addresses ordiar business issues, namely the management and deployment of

whether aspects of

Company's locomotive fleet. Thus, regardless of

precedent, the entire Proposal may be excluded because "the th and focus of the
proposal is on ordinar business matters" withn the scope of

Rule l4a-8(i)(7).

SUMMARY
the reasons set fort above, the Company believes that the
Proposal is properly excludable from the Proxy Statement for the 2010 Anua
Meetig under Rule 14a-8(i)(7), and request that the Sta confirm that it will not
recommend enforcement action to the SEC should the Company omit the Proposal
from the Company's Proxy Statement.
For each of
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Any questions with respect to the subject mattr of this lettr should be

addressed to the undersigned, at Skadden, Ars, Slate, Meagher & Flom LLP, 4
Times Square, New York, NY 10036, or via telephone at (212) 735"2524 or, in my
absence, please contact Wiliam A. Galano, Vice President - Law, Norfolk Southern
Corpration, The Commercial Place, Norfolk, VA 23510, (757) 629-2374.

V'l~lJ)~
Radall H. Doud

Atthments
cc: Rev. Willam Somplatsky-Jaran

Associate for Mission Responsibilty Though Investment

Presbyterian Church (U.S.A.)

Wiliam A. Galano, Esq.
Norfolk

Soutern Corporation

Virginia K. Fogg, Esq.
Norfolk Southern Corpration

871

326.New York Server IA - MSW
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GENERAL ASSEMBLY MISSION COUNCIL

PRESBYTRIAN CHURCH (U.S.A.)

COMPASON, PEACE AND :JUSCE

VIA OVERNIGHT DELIVERY

November 23, 2009

Mr. Howard D. McFadden, Corporate Secretary
Norfolk Southern Corporation

Three Commercial Plaza, 13th Floor
Norfolk, VA 23510-9219
RE: 2010 Shareholder Proposal on Greenhouse Gas Reduction Goals

Dear Mr. McFadden:
The Presbyterian Church (USA) Is a major Protestant denomination with nearly 2.3 millon

members. Our General Assembly believes its investments should promote its mission goals,

and reflect its ethical values. These goa1s include social and economic justice, securing the
rights of women and environmental responsibilit: The Committee on Mission Responsibilty
Through Investment (MRTI) was created over thirty years ago to implement this policy. The
General Assembly has been concerned about climate change for over twenty years, and has
advocated for reduction of greenhouse gas emissions through more energy efficient church
lifestyles, support for the Kyoto Protocol and adoption of greenhouse
buildings, carbon neutral
gas reduction targets by corporations.
The Board of Pensions, of the Presbyterian Church (USA) is the beneficial owner of 59 shares of

Norfolk Southern common stock. Tlie enclosed shareholder proposal, along with its supporting
is being submitted for consideration and action at your 2010 Annual Meeting. In

statement,

brief, the proposal requests Norfolk Southern to adopt a reduction goal for greenhouse gas
emissions.
In accordance with SEC Regulation 14A-8 of the Securities and Exchange Commission

Guidelines, the Board of Pensions has continuously held Norfolk Southern shares totaling at

least $2,000 in market value for at least one year prior to the date of this filing. Proof of
ownership from Mellon Bank, the master custodian, wil be forwarded separately. The Board

wil maintain the SEC-requlred minimum ownership of Norfolk Southern stock through the date

of the 2010 Annual Meeting. We wil have a representative present at the Annual Meeting to
present the resolution.

lOÓ Withersoon Street . louisvile, KY . 40202-1396 . 502-69-5809 . FAX 502-569-8116
Toll-fr: 888-728-7228 ext. 5609 . Toll-fre fa; 800-392-5786
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As one of the largest railroad corporations in the transportation industry, Norfolk Southern
InItiatives
underway. However, we believe setting a goal, and managing the company's operations with a
specifc target to meet, are essential for measuring performance over time. It also sets an
example for other corporations to follow.
should be an industry leader in addressing climate change. Already, you have several

As with all shareholder resolutions we file, we hope that you wil respond positively to our

openness to a dIalogue where we can discuss the issues raised in the resolution. Our
experience is that such dialogues can result in a mutually agreeable outcome Including possible

withdrawal ofthe resolution. If you are interested in dialogue, please contact me at (502) 569
5809, or by email at Bil.Somplatsky-Jarmanl§pcusa.org.
Sincerely,

')J1~ S~twi..J~~
Rev. Willam Somplatsky-Jarrran
Associate for Mission Responsibilty Through Investment
Enclosure:

Proposal on Setting a Reduction Goal for Greenhouse Gas Em issions

Cc:

Rev. Brian Ellson, Chairperson
Committee on Mission Responsibilty Through Investment

Rev. Shelly White Wood, Vice Chairperson
Committee on Mission Responsibilty Through Investment
Rev. J. Richard Short, General Presbyter
Presbytery of Eastern Virginia
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2010 RESOLUTION ON GREENHOUSE GAS EMISSIONS REDUCTION GOAL
WHEREAS:
According to the U.S. Envionmental Protection Agency (BPA), moving freight accounts for 20% of

all

ofthe energy consumed in the transportation sector. '
Corporate 1rsparency regading the business risks and opportunities related to climate change is
partcularly crucial, as climate risk is one of the most financially significant environmntal issues

curently facing investors. In October 2006, a report by former Chief Economist of The World Bank, Sir
Nicolas Stem, estimated that climate change will reduce anual global gross domestic product between
5% and 20% if emissions are not reduced. This is bas negative implications for demand for Norfolkls
Souther's shipping servces.

The Carbon Disclosure Project (Cnp), representig 475 institutional investors globally with $55 trllon
in assets, anualy request disclosure from companies on their climte change management progrs.
Companies are increasingly providig ths climate chage disclosure. The response rate to the 2009 COP
for the S&P 500 was 66%, compared to a response rate of 47% to the 2006 suey. Norfolk Souther's

score for CDP 2009 was only 11. .
In Jime 2009, the U.S. House of

Reresentatives passed a climate

change bil to reduce GHG emissions to

17% below 2005 levels by 2020 and 83% by 2050. In September 2009, a simlar proposal was introduced

to the Senate. Twenty-four states have already entered into regional initiatives to reduce emissions in
advance of the federal mandate.

In December 2009, government and scientific leader from around the world will gather in Copenhagen
for fonnal talks on implementing the 1992 United Nations Fraework ConventiaIl on Climate Change.

The collective goal is the formulation of a climate treaty that sets emissions targets for industrialized and

developing nations. '

Norfolk Souther ha initiatives to reduce fuel and energy use, and partcipates in EP A's SmartWay
Trasport Parership, but bas not yet published quatitative, greenouse gas reduction goals.

RESOLVED:
Sharholdes request that the Board of Dirctors adopt quantitative goals, based on available ,

technologies, for reducing total greenhouse gas emissions from the' Comany's operations and report to
sharholder by December 31, 2010, on its plans to achieve these goals. Such a report will omit

proprieta information and be prepred at reasonable cost.
SUPPORTING STATEMENT:
We recoimend establishment of company-wide, quantitative greenhouse gas reduction goals for the
shor medium and long teo. We believe this will bene,fit Norfolk Southern by settng benchmarks to

monitor progress, faciltate innovation and provide incenties for compliance with company objectives
during daily operations. Reducing greenhouse gas emissions also.can have the beneficial effect of
reduc,ed energy costs, and foster greater energy efficiency. This saves money for our company. These
goals a150 will allow investors to measure the overaI1 progress of the varous company intiatives to
reduce greenhouse gas emissions.
We ask for your support for this reaonable resolution. Please vote in favor.

