UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561

March 5,2010

JennferF. Jett
Assistant Secretary
and Senior Counsel

Sempra Energy
101 Ash Street
San Diego, CA 9210 1

Re: Sempra Energy

Incoming letter dated January 7, 20 10
Dear Ms. J ett:
This is in response to your letters dated January 7,2010, Januar 28,2010,
February 16,2010, and February 23,2010 concerning the shareholder proposal submitted
to Sempra by Marta E. Hars. We also have

received letters from the proponent dated

Januar 18,2010, February 11, 2010, and February 20,2010. Our response is attached to

the enclosed photocopy of your correspondence. By doing this, we avoid having to recite
or sumarize the facts set forth in the correspondence. Copies of all of the

correspondence also wil.be provided to the proponent.
In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of
the Division's informal procedures regarding shareholder
proposals. .

Sincerely,

Heather L. Maples
Senior Special Counsel
Enclosures
cc: M

ì

\

March 5, 2010

Response of the Office of Chief Counsel
Division of Corporation Finance
Re: Sempra Energy
Incoming letter dated January 7,2010

The proposal requests that the board take the steps necessary so that each
shareholder voting requirement in the company's charer and bylaws that calls for a
greater than simple majority vote be changed to a majority of the votes cast for and
against the proposal in compliance with applicable laws.
There appears to be some basis for your view that Sempra may exclude the
proposal under rule 14a-8(i)(10). Accordingly, we wil not recommend enforcement
action to the Commission if Sempra omits the proposal from its proxy materials in
reliance on rule 14a-8(i)(1O). In reaching this position, we have not found it necessar to

address the alternative basis for omission upon which Sempra relies.
Sincerely,

Jessica S. Kane
Attorney-Adviser

DIVISION OF CORPORATION FINANCE

REGARING SHARHOLDER PROPOSALS

INORM PROCEDURES

The Division of

Corporation Finance believes that its responsibility with respect to

matters arsing under Rule 14a-8 (17 CFR 240. i 4a-8), as with other matters under the proxy

rules,. is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a paricular matter to
recmm~nd enforcement action to the Commission: In connection with

a shareholder proposal
.under Rule l 4a-8, the Division's staff considers the information furnshed to it by the Company.
in support of its intention to exclude the proposals from the Company's proxy materials, as well
as any information fuished by the proponent or the proponent's

representative.

Rule 14a-8(k) does not require any communications from shareholders to the
information concerning alleged violations of
. .:the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taen would be violative of the statute or rule involved. The receipt by the staff
.. Although

. Commission's: staff, the staff will always consider

of

such information,

however, should not be construed as

changing the staffs informal

procedures and proxy review into a formal or adversai procedure.

and Commission'sno-action responses to
Rule i 4a-8(j) submissions reflect only informal views. The determinations reached in these noaction letters do not and canot adjudicate the merit; of a company's position with respect to the
proposaL. Only a cour such as a U.S. District Cour can decide whether a company is obligated
to include shareholder proposals in
its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission
enforcement action, does not preclude a
. proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the cOmpany in court, should the management omit the proposal from the company's proxy
It is importnt to note that the staffs

materiaL.

)
~ Sempra Energy"

JennIfer Jelt

AssIstant Secretary
and SenIor Counsel
101 Ash Street

San DIego, CA 92101

Tel: 619-696-4316
Fax: 619-696-4488

JJelllâsempra.com

Februar 23,2010

Securties Exchange Act of 1934
Rules 14a-8(b) and (f) and 14a-8(i)(10)

VIA EMAL (shareholderproposalsrmsec.!!ov)
Offce of Chief Counsel

Division of Corporation Finance
U.S. Securities and Exchange Commssion
100 F Street, N.E.
Washigton, D.C. 20549

Re: Sempra Energy Response to February 20,2010 Letter to the Stafffrom

Shareholder Proposal Proponent

Dear Ladies and Gentlemen:

Corporation Finance (the
"Staff') ofthe Securties and Exchange Commission (the "Commission") dated February 20,
2010 fails to directly address the facts that we set fort in our letter to the Staff dated
February 16, 2010 and the grounds upon which we intend to omit her proposal from our 2010
proxy materials.
Ms. Harrs's most recent letter to the staff ofthe Division of

Please refer to our origial no-action request to the Staff dated January 7,2010, our
subsequent letter to the Staf dated January 28,2010 and our most recent letter to the Staff
dated February 16,2010 for a detailed account of

why

we plan to omit Mr. Hars's proposaL.

Office of Chief Counsel
Division of Corporation Finance
Februar 23,2010
Page 2

On February 20,2010, Ms. Hars, submitted her thid letter to the SEC, attached
hereto as Exhibit A. Such letter was virally identical to her February 11, 2010 letter with
the exception of

the following two statements:

1) "The company claims The Corporate Library is wrong but has not shown any
conviction in its claim by asking The Corporate Library to change its report."

2) "The company has even displayed ignorance of The Corporate Librar at its
the Board, anounced at an
anual meetig. Donald Felsinger, the Chairman of
annual meeting that The Corporate Library gave Sempra a "B" rating. He was
then corrected by a shareholder in the audience who disclosed that Sempra's
rating had fallen to a "D" rating according to the most recent report."
Misinformation provided by The Corporate Library

The fact of the matter is: The Corporate Library has provided its subscribers with
inaccurate information. We are not Corporate Library subscribers, and we do not have
regular access to their data. We get one report from them each year and we are not asked to
provide them with feedback. It is The Corporate Library's responsibilty to ensure that they
gather and report accurate information. The Corporate Librar, like our shareholders and the
general public, has access to our website where we post governance materials, including our
aricles ofincorporation and our bylaws. Copies of
both are attachèd hereto as Exhibit A and
Exhibit B, respectively. We are not responsible for makig sure The Corporate Library
provides their subscribers with accurate information.
That being said, we have, on at least one occasion, reached out to The Corporate
Librar in an attempt to correct certain misinformation, including an incorrect listing of our
Executive Officer's name.
Chief
Whle we are not obligated to do so, we intend to contact
The Corporate Library and inform them that their most recent report has numerous pieces of
outdated or inaccurate information, including the reference to supermajority voting
requirements.

To reiterate: we have already eliminated supermajority voting provisions in our
articles of incorporation and our bylaws.

Sempra Energy's "ignorance" of The Corporate Library's "D" rating
Mr. Felsinger reported at last year's anual meeting that we had a "B" rating from
The Corporate Librar. A shareholder, and likely Corporate Library subscriber, pointed out
that The Corporate Library had changed our rating to a "D."
On April

13, 2009, approximately two weeks before our anual meeting and upon our

request, we received a curent copy of our corporate rating report from The Corporate

Office of Chief Counsel
Division of Corporation Finance
23, 2010
Februar
Page 3

Library. That report showed our rating as a "B" and indicated that the last data update was
April 7, 2009. Then, on April 22,2009, only eight days before our anual meeting, The
Corporate Library updated its report changing our rating from a "B" to a "D." Because we
are not Corporate Librar subscribers, we received no notice of a rating change. On May 1,
2009, we requested and
received an updated report from The Corporate Library showing the
rating change date as April 7,2009. We have since received their apology for not reporting
the April 7 rating change in the report we received on April13, 2009.
Regardless of any misquote at last year's anual meeting, the fact remains that The
Corporate Library's data regarding supermajority voting requirements is inaccurate. On

several occasions we provided Ms. Hars with documentation showing that her proposal
already had been implemented, and we inormed her that The Corporate Library report
The
contained inaccurate information. If
Ms. Hars has concerns regarding the accuracy of
Corporate Library's data, she should address those concerns directly with The Corporate

Librar.
We have spent a significant amount of time and effort to inform Ms. Hars, and
advise the Staff, regardig the Rule 14a-8 grounds upon which we intend to omit Ms.

materials. As mentioned above, Ms. Hars's most
recent letter fails to directly address such grounds.
Hars's proposal from our 2010 proxy

Again, based upon: (i) Ms. Hars's failure to provide sufficient evidence

demonstrating that she owned the requisite number of our shares and (ii) the fact that Ms.
Hars's proposal aleady was fully implemented in 2008, we renew our request that the Staff
advise us that it wil not recommend any action to the Commssion in respect of our
excludig Ms. Hars' shareholder proposal from our proxy materials.

this letter and its attachments is being mailed (via
emai1 and hard copy) on this date to Ms. Harrs.
Pursuat to Rule 14a-8G), a copy of

Than you for your consideration of this request. If you have any questions regarding
this matter or if I can be of any help to you in any way, please telephone me at 619-696
4316.

Sincerely,

Isl Jennfer F. Jett
Jennfer F. J ett
Enclosures
cc: Mara E. Harrs

EXHmIT A .
from Mara E. Harrs

February 20,2010 Letter to the Staff

(attached)

*** FISMA & OMB Memorandum M-07-16 ***

Febru 20, 2010

Offce of Chief Counl
Division of Corporaon Finace
Securties and Exchange Commission

100 F Strt, NE
Washngn, DC 20549
Rule i 4a-8 Proposa
Seipra Enegy (SRE)

Simple Majori Vote
Laes and Gentlemen:

Th fuer repods to the Janua 7, 2010 no action ret, sulemente Janua 28, 2010
and

Fehru 16,2010.

The compay req a brker let and included th an exhbit tht stte, "The wren
sttement mus be frm th rerd holder of

the shholder's securti~ which is usualy a

broker or ban." Th quote text wa fr the secton high by the compay.
Accrdingly the broke let was forwaded and the compay ha no fuer correspondence.

Thus it wa concluded that th mattr wa setted. The company no acon reue does not
claim th the company faled to receive a broker let acordi to 1he above intions
Addionaly the compai was sient on whether any Sta

Rely Letts gave fuer gudane

on the method of ownershp substaation. .

The company cla about the broker letr ignor the fac that it is signed by Sage-Point
Financial Inc., membe FINRSIPC.
Attahed is an exhbit frm The Corporate Librar th shows sujorlty votig proviions.

The company clais The Corate Libr is wrng bu ha not idwn an conviction in its

cla~ by asking Th Corporate Libra to chae it report.
The company has even displayed ignorane of
Donad Felsiger. the Ch of

Th Corpora Libra at its anual meng.

the Boa anomice at an anua meeg tht Th

Corprae Librar gave Sempra a "Bti ra He was th corrct by a shholder in the
audience who disclosed that Sempr's ra ha falen to a "D" mtin accrdin to th most

ret reort

This is to reques th th Seurties an Exchge Conuission allow ths resolution to st an

be voted upn in the 2010 prxy.

~ett(ësepraco~

EXHIBIT B
Sempra Energy Aricles of

(attached)

Incorporation
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AMED AN RETATED
ARTICL OF INCOPORATION

ENDORSED.. FILED
fn #i otce Of the SeI'!! of Slals

OF

oflh Sti of Calfonla

SEMPRAENER,GY

MAY .3 a iOOa

Jevade Chaud an Rill L Clk cer that:
.1. Thoyar lU Executivo Vi Prdet and tho Corpiac Secrita,

respecvely, of Senira Biier¡y. a Califora corpnitIon.
2. The Arcles ofIncorporaûon ofSc.i: Engy ar 1leide and reted to
rel in fun as aèt fort on Bxhibit A hereto, which is inaolprlte by Ibfs

refereco as if fuly iet fort lwln.
3. The amendment an retaen hll be approved by the board of diectors.
4. 'l iuendent and retaement ha bee approve by the re vote of

shaioldcrs in acrdce with Section 902 of the Cafonú Corations
the coiporiition entitled to

Coo. The total numborofoulstadig shes of

vote on the amdmt and tetiml was 262,832, i is shares or Common
StQC. Tho Iluniber ot sl votig in ravor oille amendment an
rclitaCmct equaed or excee th Vòtelfequicd. Tho pertac vote
requi was not Jess than 66 21% of

the outatadins sba ofColQmon

Stock.

We fuer óecla under penty ofpcrur under the laWB oille State of
Califomía tht th mattcJ. stl foi1 in Il ceic.to ar tr 0 an COn't of our own
Imwledgc.
Dared: May 22,2008

ONtl~~

1: II CJudb

~
S~ ~~
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Exhibit A

AMNDED AN RESTATED
ARTICLES OF INCORPORATION
OF

SEMRA ENERGY

ARTICLE I

NAM
The nae orthc eorpmtion Is Scmpra Energy (lho"Coipro!iQn .~.

ARTICLE II
l'URPOSE
Tho purpse of

tho Corporation is to engage in any lawfu act or activity for which a

tho State ofCalfoßÚa (the
"General Corporadcn Law"), other th tho ban busines, the tnt company busines or tho

corporation may be org undO' tho GClera Coiption Law of

pracce of l\ profesion pertied to bo incorated by the California Corpnitioii Code.

ARTICLE UI

CAITAL STOCK
i. The total iiunber of sh of al clases of sto that the Coraon is
author to issue is 800,00,00, otwhiçh 750,000,00 shalJ be shares of Còmmon stock, no
par valuo ("Common Siock'ï, and 50,00,00 ahll be shares of

prefered ¡took ("Preferred

Stoc .~. The Prfered Stok may be issued in one or mor l~rles. .

2. Th boar of ditors oftb Coipiation (the ''Bead'' is authrize (a) to fix
tho number ot ahat ofPrcfc:od Stok of my sees; (b) to dotm tho di:gnOD of any
such seres; (c) to incras or deree (but no below th number øf shar oIstlch aores then

outsing) the numer ofshar of iuy iuh icrøa subii:uet to th ÎSe DC slea or tht
sees¡ an (d) to detinii or alte the righf8, preeres, pnvicgca Ild reçlÎons grte to
or imsed upon any such sees.

3. Seons SOl an 503 ofthe Geor Cororation Law sh not apply to
distrbutions on Connon Stock or Prerr Stock.

2

ARTICLE IV

DIRClORS
1. Ellh di~tor. inoludg a.dIror eJecte 10 ti a vacn~y. .lI hold ofce until

the exirtion of the tt for whlch eleotc an un a IUcccssor ha bce eJec iud qualed
Bah dito clcote afer May 8. 20 .baU bo clCltc to hold offce until the next anual
meeng ofshiildCl.
2. Vacoics in the aoat, includ withut Jion, vaccies cred by tho
reoval or any directo. may be tined by

a majorty oftbo wrc:to thenIn offoe, whether or not

les th It (¡nOnlin, Dr by a sottt ronuing di.
ARTICLE V

CUMULE VOTIG
No shareJolde may cwnulate votCl In tho election of direto. This Arcle V shl

becme o1cctive only when th Coipration bemes a "listed coipzaon" with th mean
ofScctlon 301.5 oftbc Gener Coxoraton Law.

ARTICLE VI

ACTON BYSBAHOLDERS
Unless the Boar of

Dirctors. by a rosluton adopte by two-ths oftb iuthorizcd

nuibcr ofdJrcctoni. waves tho provision ofthii Arclo in any parcu CÚur6tanco, any

action reub'ed or pemtted to be ti by Wrolde of tho Coiption muS be taen eithr

th shlder. .

at (i) a duly owled anua or special moo ofshldera of
UIous wrtt const of all of

tho Coipranon or (ii) by tho

ARTICLE nI

LIILITY OF DIRClORS FOR MONEARY DAMGES:
INDEMNCATION OF AN INSURCE FOR CORPRATE AGENTS
1. Th liability ofllo d. ottlcCoipnion formonct daags shal be

oliinte to the fullest cxCtt pCJib~ uider Caif law.
2. Tho Corration sh hae tJ" powor, by bylaw. agt or otherise, to
.pl'vido infication of agentB (IS dcti in Section 3 i 7 artlo GeCl1 Corpration Law) of

the corpration to the fiest cxt pcisslc unde Ciiomf law an in oxcen oft!
exprely pçntted under SCCon 3 i 7 orth Gcnml Corpon Law.

subject to the limits on

such ciCO indniucation ac for In SecQn 20 ot'tI Oenei Corpration Law.

3

~. If

3. Tho Corporaion sh hao 1ho POWèl to purha en maita insce on
beiir of any ageit (as defd in Seelion 317 ~flh Genct Coipration Law) of

the

Coiporon apit any liilty asse aga or in by thD aglli in th oapacity or
arsi out of th agent's stas as iiuch to th fultél elt pcnssiblci wider Californa law and

whclh or not th coration would havo tho power to fnem the agon under Secon 3 i 7
of

tho Gener Corpraon Law or these atclC8 ofincoJpmioii

AJTIglE vm
BYLA WS

The Boar ofOirtora is exprsly autboii to ma amen or repea the bylaws of
tho shareholders, except as otheio require

tho Coion. wilhoul any action on th pa of

by th Gener Corpraon Law, solely by the afinativc vote of at lea lWo-th of

authored number of diectors. Tho bylaws may al be amtvcd or nieaed by the
slioldei by the approval ortho outtaing Iihar8 of

th Corporation.

4

the

-
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APPENDIX B

Proposed Amended and Restated Articles of Incorporation

lCJß

ì~

pv1¥~
Sli~IúVlt vl

Words that are underscored are additioiis and words that are fiiied
through are defetioiis from the clIrrell Articles of Incorporation.

AMENDED AND RESTATED
ARTICLKS OF INCORPORATION

OF
SEMPRA ENERGY

ARTICLE I
NAME
The name of the corporation is Sempra Energy (the "Corporation").

ARTICLE ß

PUROSE
The purpose of the Corporation is to engage in any lawful act or activity for which a corporation may be organized
under the General Corpration Law of the State of California (the "General Corporation lAw"), other than the banking
business, the trst company business or .the practice of a profession permtted to be incorprated by the California
Corporations Code.

ARTICLE m
CAPITAL STOCK
1. The toÚl1 number of shares of all classes of stock that the Corporation is authorize to issue is 800,00,00, of

which 750,00,00 shaH be shares of common stock, no par value ("Common Stock"), and 50,000,000 shaH be shares of
preferred stock ("Preferred Stock"). The Preferred Stock may be issued in one or more series.

2. The board of dirctors of the Corpration (the "Board") is authorized (a) to fix the number of shares of Preferred
Stock of any series; (b) to detennine the designation of any such series; (c) to increase or decrease (but not below the number
of shares of such series then outstanding) the number of shares of any such series subsequent to the issue of shares of that
series; and (d) to detennine or alter the rights, preferences, privileges and restrctions granted to or imposed upon any such
series.
3. Sections 502 and 503 of the General Corporation Law shall not apply to distributions on Common Stock or
Preferred Stock.

ARTICLE IV
DIRECTORS
I. The exact RiiæBer 6f direelors e6æp,ising the entire B8ar shall Be Hlteå freæ tiæe 16 iiæe BY reseliiti68 af the
BOii, or BY a bylaw 6' aæenilæent the,eef ¡My 86epteå by the BOii at Ilpprayeå BY Rat less thllR t';/e thirds 6f the
elltstandinl shars eRtitleå 16 ..6le genertlly in election 6f Direel6rt.

the term for
until a successor has been elected and qualified. Each director elected after May 8,2006 shall be elected to

i ,t.Each director, including a directorelecied 10 fill a vacancy, shall hold offce until the expiration of
which elected and

hold offce until the next annual meeting of shareholders.

2.3; Vacancies in the Board, including, without limitation, vacancies created by ihe removal of any director, may be
filled by a majority of the directors then in offce, whether or not less than a quorum, or by a sole remaining director.
B-1

t-

ARTICLE V
CUMULA rIVE VOTING
No shareholder may cumulate votes in the election of directors. This Article V shall become effective only when the
Corporation becomes a "listed corporation" within the meaning of Section 301.5 of the General Corporation Law.

ARTICLE VI
ACTION BY SHAREHOLDERS
Unless the Board of Directors, by

a resolution adopted by tWQ:thirds of the authorized number of directors, waives the

provisions ofthis Article in any particular circumstance, any action required or permitted to be taken by shareholders of the
Corporation must be taken either at (i) a duly called annual or special meeting of shareholders of the Corpration or (ii) by
unanimous written consent of all of the shareholders.
the

ARTICLE VII
LIABILITY OF DIRECTORS FOR MONETARY DAMAGES:
INDEMNIFICATION OF AND INSURACE FOR CORPORATE AGENTS
1. The liabilty of the directors of the Corporation for monetar damages shall be eliminated to the fullest extent
pennissible under California law.
2. The Corporation shall have the power, by bylaw, agreement or otherwise, to provide indemnification of agents (as

defined in Section 317 of the General Corporation Law) of the corporation to the fullest extent pennissible under California
law and in excess of that expressly permitted under Section 317 of the General Corporation Law, subject to the limits on such
excess indemnification set rorth in Section 204 of the General Corporation Law.
3. The Corporation shall have the power to purchase and maitain insurace on behalf of any agent (as defined in

Section 317 Qf the General Corporation Law) of the Corporation against any liabilty asserted against or incurred by the agent
in that capacity or arsing out.
of the agent's status as such to the fullest extent permissible under California law and whether
or not the corporation would have the power to indemnify the agent under Section 317 of the General Corporation Law or

these aricles of incorporation. .
ARTICLE VIII
BY.LAWS
The Board of Directors is expressly authorized to make, amend or ~peal the bylaws of the Corporation, without any
action on the part of the shareholders, except as otherwise required by the General Corpration Law, solely by the affirative
vote of at least two-thirds of the authorized number of directors. The bylaws may also be amended or repealed by the
shareholders, but 6RlY by the ftffrmaU...c '/ete ef the helders ef shftre:t fel'reseritiRl at leftst t...e thirds by the approval of the
outstanding shures of the Corporation. eRtitled te "l6te geRerally iR eleeti6ri ef Direeters.

ARTICLE ix

AMENDMENT
The ftmeRtimeRt at repe.1l1 ef t.rtieles IV, Y, VI, VII, VlIllRd ix shall require the Ilppre'/lll ef Ret less thaR twe thirds of

the 6t1tstliritling shiires entitled to ..et6 geriemll)' in e1eetien af Direeters.

B-2

EXHBIT C
Sempra Energy Bylaws
(attached)

SEMPRA ENERGY

BYLAWS
(As Amended Through May 23, 2008)

ARTICLE I

CORPORATE MAAGEMENT
The business and affairs of Sempra Energy (the "Corporation") shall be managed, and al
the board of directors oftlie
Corporation (the "Board'), subject to the Arcles ofIncorporation and the General Corporation
Law of
the State ofCaliforna (the "General Corporation Law").
corporate powers shall be exercised by or under the direction of

ARTICLE II
OFFICERS
1. Designation. The officers of the Corporation shall consist of a Chaian of the
the Board
(the "Vice Chairman"), a Chief
Executive Offcer or a President, or both, a Chief Operating Officer, one or more Vice
Board (the "Chairman"), a Vice Chaian of

Presidents, a Secretar, one or more Assistant Secretanes, a Treasurer,.one or more Assistant

Treasurers, a Controller, one or more Assistant Controllers, and such other offcers as the Board
may from time to time elect. In addition to any such appointments that inay be made by the
Board, the Chairman shall also have the authority to appoint one or more Assistant Secretares,
Assistant Treasurers, Assistant Controllers and other assistant officer positions as the Chainnan
detennes to be advisable. Any two or more offices may be held by the same persoii.

2. Term. The officers shaH be elected by the Board as soon as possible after the
Anual Meeting ofthe Shareholders, and shall hold office for one year or until their successors
are duly elected. Any offcers may be removed from offce at any time, with or without cause. by
the vote of a majority of
the authorized number of
Directors. The Board may fill vacancies or
elect new offcers at any time. Tn the case of Assistant Secretaries, Assistant Treasurers,

Assistant Controllers and other assistant offcer positions, the Chainnan may also remove any
officers from such offices at any time, with OT without cause.

3. Chainnan. The Chaian shall be a Director and shall preside at meetings ofthe
Board and meetings of

the Shareholders. The Chairman shall be responsible for Board and

Shareholder governance and, in addition to the

assistant officer appointment powers set forth

above, shall have such duties and responsibilties as are customarily assigned to such position.

218077
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4. Vice Chairman. The Vice Chaian shall be a Director and, in the absence of
Charman, shall preside at meetings of

the Board and meetings of

Shareholders. The Vice

Chairman shall assist the Chaimian in his or her responsibility for Board and Shareholder
governance and shall have such duties as are customarly assigned to such position.
5. Chief Executive Offcer. The duties of
the Chief
the
Executive Offcer of
Corporation shall include, but not be limited to, directing the overall business, affairs and
operations ofthe Corporation, though its offcers, al of
whom shall report directly or indirectly
to the Offce of
the Chaian or, if
there is no Offce of
the Chainan, to the ChiefExecutlve

Offcer.
6. President. The duties of the President ofthe Corporation shall include, but not be

limited to, assisting the CluefExecutive Offcer (to the extent the President is not also the Cluef
Executive Officer) in directing the overall business, affairs and operations of

7. ChiefOperatíng Offcer. The duties of

the Chief

Corporation shall include, but not be limited to, directing the day.
operations of

the Corporation.
Operating Offcer of

the

to-day business, afair and

the supervsion of
the Chief
Executive Offcer and (to the
Executive Officer is not also the President) the President.

the Corporation, under

extent the Chief

8. Vice Presidents. The Vice Presidents, one of
offcer, shall have such duties as the Chef

whom shall be the chieffinancIal
Executive Offcer or the Board shall designate.

9. Chief Fi1iancial Ofcer. The Chief Financial Offcer shall be responsible for the

issuance of secunties and the mangement ofthe Corporation's cash, receivables and temporary

investments.
10. Secretary and Assistant Secretary. The Secreta shall attend all meetings ofthe

the proceedings ofall such
meetings and attest the same by lus or her signature, have charge of all books, documents and
papers Wrnch appertain to the offce, have custody of
the corporate seal and affx it to all papers
and documents requiring sealing, give all notices of
meetings, have the custody of
the books of
Shareholders and the Board, keep atrue and accurate record of

stock certificates and tranfers, issue all stock certficates, and perform all other duties usually

appertaining to the offce and all duties designated by the bylaws, the ChîefExecutive Offcer or
the Board. In the absence of
shall have the powers of

the Secretary, any Assistat Secreta may perform the duties and
the Secretary.

11. Treasurer and Assistant Treasurer. The Treasurer shall perfonn all duties usually

appertaining to the offce and all duties designated by the Chief Executive Offcer or the Board.
In the absenceofthe Treasurer, any Assistant Treasurer may perfonn the duties and shall have

all the powers ofthe Treasurer.
12. Controller and Assistant Controller. The Controller shall be responsible for

establishing financial control policies for the Corporation, shall be its principal accounting
officer, and shall perfomi all duties usually appertaing to the offce and all duties designated by
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the ChiefExecutivc Offcer or the Board. In the absence of the Controller, any Assistant
the Controller.
Controller may perform the duties and shall have all the powers of

ARTICLE il

DIRECTORS

1. Number. The Board shall consist ófnot less than nine nor more than seventeen
Directors. The exact number of
specified, by approval of

Directors shall be fixed from time to tiIle, within the limits
the Board or the shareholders.

Corporation that is not an uncontested
the shares entitled to
be voted for them, up to the number of directors to be elected by those shares, shall be elected
the

2. Election. In any election of diectors of

election, the candidates receiving the highest number of affinative votes of

no legal effect.

and votes agaist the director and votes witheld shaH have

In any uncontested election of directors of the Corporation, approval of the shareholders
(as defined in Section 153 of the General Corporation Law) shall be required to elect a

director. If an incumbent director fails to be elected by approval of the shareholders in an
uncontested election then, unless the incumbent director has earlier resigned. the term of the
incumbent director shall end on the date that is the earlier of (a) 90 days after the date on which

the voting results of the election are determined pursuant to Section 707 of the General
Corporation Law, or (b) the date on which the Board selects a person to fill the offce held by
that director in accordance with Section 3 of these Bylaws and Section 305 of the General
Corporation Law.

An ''ucontested election" means an election of directors ofthe Corporation in which the
elected by the
number of candidates for election does not exceed the number of directors to be
shareholders at that election, determined (a) in the case of an Anual Meeting of Shareholders at
the expiration of
the time fixed under Section l(b) of Aricle V ofthese Bylaws requiring
advance notification of director candidates and (b) in the cae of a Special Meeting of
Shareholders at the date notice is given ofthe meeting or a time fixed by the Board that is 110t
mote than 14 days before that notice is given.

3. Vacancies. Vacancies in the Board may be filled as set forth in the Aricles of
Incorporation.

4. Compensation. Members ofthe Board shall receive such compensation as the
Board may from time to tie detenne.
5. Regular Meetings. A regular meeting of the Board shall be held imediately

after each Anual Meeting of Shareholders. Other regular meetings of the Board shall be held
on such dates and at such times and places as may be designated by resolution of the Board.
the Board need not otherwise be given to Directors.
regular meetings of
Notice of
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the Board may be called at any time by the
the
Chairman, the Vice Chairman, the ChiefExectitive Offcer, the President or a majority of
6. Special Meetings. Special meetings of

authorized number of

Directors. Notice shall be given to each Director of the date, tie and

place of each special meeting of the Board. If given by mail, such notice shall be mailed to each
Director at least four days before the date of such meeting. If given personally or by telephone
(including a voice messaging system or other system or technology designed to record and
communicate messages), telegraph, facsimile, electronic mail or other electronic means, such
notice shall be given to each Director at least 24 hours before the time of such meeting. Notice
notice, whether before or
ora meeting need not be given to any Director who signs a waiver of
after the meeting, or who attends the meeting without protesting, prior thereto or at its
commencement, the lack ofnotíce to such Director;
Directors shall be necessar to

7. Quorum. A majority ofthe authorized number of

the
Directors present at a meeting at which a quoru is present shall be valid as the act of the Board,
quorum is initially present may continue to transact business,
provided that a meeting at which a
Directors, if any action taken is approved by at least a
notwithstanding the withdrawal of
Directors present at any
the required quorum for such meeting. A majority of
majority of
meeting, in the absence of a quorum, may adjour to another time.
constitute a quorum for the transaction of

business, and every act or decision of a majority of

8. Action Upon Consent. Any action required or pennitted to be taken by the Board
may be taken without a meeting, if all members of the Board shall individually or collectively
consent in writíng to such action.
9. Tele~conferellce, Video Participation. Members oftheBoard may participate in a

meeting through use of conference telephone or electronic video screen communication, so long
as all members participating in the meeting can hear one another. Such paricipation constitutes
presence in person at the meeting.
10. Directors Emeritus. The Board may from tie to tie elect one or more
Directors Emeritus.

Each Director Emeritus shall have the privilege of attending meetigs of the

Executive Offcer or the
President. No Director Emertus shall be entitled to vote on any business coming before the
the Board for any purpose whatsoever.
Board or be counted as a member of
Board, upon invitation ofthe Chairman, the Vice Chairman, the Chief
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ARTICLE iv

COMMITTEES

L Committees. The Board may appoint one or more conunittees, each consistig of
two or more directors, to serve at the pleasure ofthe Board. The Board may delegate to such
committees any or all ofthe aUlhority ofthe Board except with respect to:
(a) The approval of any action which also requires the approval of
Shareholders or approval of

the outstanding shares;

(b) The fiUing of vacancies on the Board or on any committee;

any committee; .

the Directors for serving on the Board or on

(0) The fixing of compensation of

(d) The amendment or repeal ofbylaws or the adoption of

new bylaws;

(e) The amendment or repeal of any resolution of the Board which by its
express tenns is not so amendable or repealable;
(f) A distribution to the Shareholders, except in a periodic amount or within a

price range set forth in the Articles of fucorporation or determined by the Board; and
(g)
thereof.

The appointment of other committees ofthe Board or the members

Any such committee, or any member, must be appointed by resolution adopted by a majority of
the exact munber of authorized directors as specified in Section 1 of Article II.
2. Notice of Meetings. Unless the Board shal establish different requirements for

the giving of notice of commttee meetings, notice of each meeting of any committee of the
Board shall be given to each member of such committee, and the giving of such notice shall be
subject to the same requirements as the giving of notice of special meetings of the Board, except
that notice of regular meetings of any commttee for which the date, time and place has been
the committee need not otherise be given to members of
previously designated by resolution of
the Committee.
3. Conduct of Meetings. The provisions of these bylaws with respect to the conduct
of

meetings of

the

Board shall govern the conductofcommíttee meetings. Written minutes shall

be kept of all committee meetings.
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ARTICLE V

SHARHOLDER MEETINGS
i. Annual Meeting.

(a) An Arual Meeting of Shareholders shall be held each yea on such date and at
such time as may be designated by

resolution of

the Board.

(b) At an Arual Meeting of Shareholders, only such business shall be conducted as

shall have been properly brought before the Arual Meeting. To be properly brought before an
. An11ual Meeting, business must be (i) specified in the notice of the Arual Meeting (or at any
supplement thereto) given by or at the direction ofthe Board or (ii) otherwise properly brought
before the Anual Meeting by a Shareholder. For business to be properly brought before an
Annual Meeting by a Shareholder, including
the nomination
of any person (other than a person
nominated by or at the direction of the Board) for election to the Board, the Shareholder must
the Corporation. To be timely,

have given timely and proper wrtten notice to the Secreta of

the
Corporation not less than 90 nor more than 120 days in advance of the date corresponding to the
date of the last Amual Meeting of Shareholders; provided, however, that in the event the Annual
Meetig to which the Shareholder's wrtten notice relates is to be held on a date that differs by
more than 60 days from the date of
the last Anual Meeting of
Shareholders, the Shareholder's
the Shareholder's written notice must be received at the pricipal executive office of

wrtten notice to be timely

must be so received not later than the close ofbusIness on the tenth

day following the date on which public disclosure of the date of the Annual Meeting is made or
given to Shareholders. To be proper, the Shareholder's wrtten notice must set forth as to each
matter the Shareholder
proposes to bring before the Anual Meeting (w) a brief description of
the business desired to be brought before the Arual Meeting) (x) the name and address of
the
Shareholder as they appear on the Corporation's books, (y) the class and number of shares of
the
Corporation that are beneficially owned by the Shareholder, and (z) any materal interest of the
addition, if
the Shareholder's written notice relates to the
nomination at the Anual Meeting of any person for election to the Board, such notice to be
Shareholder in such business. In

properriust also set fort (A) the name, age, business address and residence address of each

person to be so nominated, (B) the pricipal occupation or employment of each such person, (C)
the number of shares of capital stock of

the Corporation beneficially owned by

each such person,

. and (D) such other information concerning each such person as would be required under the
rules of
the Securities and Exchange Commssion in a proxy statement solicitig proxies for the
election of such person as a Diretor, and must be accompanied by a consent~ signed

by each

the Corporation if elected. Notwithstanding anything in the
Bylaws to the contrary, 110 business shall be conducted at an Aiual Meeting except in
accordance with the procedures set forth in this Section.
such person, to serve as a Director of

the Shareholders for any purpose
Executive
Offcer. the President or the Board, or by one or more Shareholders holding not less than onetenth of the voting power of the Corporation. Within five business days after receiving such a
written request from Shareholders of
the corporation, the Board shall determine whether such
2. Special Meetings. Special meetings of

wh,atsoever may be called at any time by the Chairman, the Vice Chairan, the Chief
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the votig power of

Shareholders own not less than one-tenth of

the Corporation and notify the

requesting party or pares of its findigs.

the Shareholders shall be held at the principal
3. Place ofMeeti1igs. All meetings of
office of the Corporation in San Diego, California, or at such other locations as may be
designated by the Board.
4. Notice of

Meet

bigs. Written notice shall be given to each Shareholder entitled to

vote ofthe date, time, place and general purose of each meeting of Shareholders. Notice may

be given personally, or by mail, or by telegram, charges prepaid, to the Shareholder's address
the Corporation. Ifa Shareholder supplies no address to the
appearg on the books of
Corporation, notice shall be deemed to be given if
mailed to the place where the principal office
of the Corporation is situated, or published at least once in some newspaper of general
circulation in the county of said principal offce. Notice of any meeting shall be sent to each
Shareholder entitled thereto not leiis than 10 nor more than 60 days before such meeting.
5. Voting. The Board may fix a time in the futue not less than 10 nor more than 60
days preceding the date of any meetig of Shareholders, or not more than 60 days preceding the
date fixed for the payment of any dividend or distrbution, or for the allotment of rights, or when
any change or conversion or exchange of shares shall go into effect, as a record date for the
deterination of
the Shareholdersentit1ed to notice of and to vote at any such meeting or entitled
to receive any such dividend or distrbution, or any such allotment of
rights, or to exercise the
rights in respect to any such change, conversion, or exchange of shares. In such case only
Shareholders of
record at the close of
business on the date so fixed shall be entitled to notice of
and to vote at such meeting or to receive such dividend, distrbution or an allotment of rights, or
to exercise such rights, as the case may be, notwithstanding any transfer of any shares on the
books ofthe Corporation after any record date fixed as aforesaid. The Board may close the
books of the Corporation against any transfer of shares during the whole or any par of such
period.

6. Quorum. At any Shareholders' meeting a majority of the shares entitled to vote
constitute a quoru for the transaction of
business, but a majority
of the shares present, or represented by proxy, though less than a quorum, may adjour the
meeting to some other date, and from day to day or from time to time thereafter until a quoru is
present.
must be represented in order to

7. Confidential Voting. Each Shareholder ofthe Corporation shall be entited to
elect voting confdentialiy as provided in ths Section on all matters submitted to Shareholders

by the Board and each fonn of proxy, consent, ballot or other wrtten voting instrtion

distributed to the Shareholders shall include a check box or other appropriate mechansm by

which Sharholders who desire to do so may so elect voting confidentiality. All inspectors of
election. vote tabulators and other persons appointed or engaged by
or on behalf of the
Corporation to process voting instrctions (none of
whom shall be a Director or offcer of
the
Corporation or any of its afflhites) shall be advised of and instrcted to comply with ths Section
and, except as required or peimitted hereby, not at any time to disclose to any person (except to
other persons engaged in processing voting instructions), the identity and individual vote of any
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Shareholder electig voting confidentiality; provided~ however, that voting confidentiality shall

not apply and the name and individual vote of any Shareholder may be disclosed to the
Corporation or to any person (i) to the extent that such disclosure is required by applicable law or
is appropriate to assert or defend any claim relating to voting or (iI) with respect to any matter for
the nominees or the

which votes of Shareholders are solicited in opposition to any of

the Board unless the persons engaged in such opposition solicitation
provide Shareholders ofthe Corporation with voting confdentiality (which, ifhot otherwise
the Corporation to
provided, wil be requested by the Corporation) comparable in the opinion of
the voting confidentiality provided by this Section.
recommendations of

ARTICLE Vi
CERTIFICATES FOR SHARS
the
registered holder of the shares represented thereby, and shall be signed by the Chaian, the
Vice Chairman, the Chief Executive Offcer, the President or a Vice President, and by the
the Corporation shall state the name of

1. Foroi. Cerifcates for shares of

Secretar or an Assistant Secretary. Any such signature may be by facsimile thereof.

or transfer
the Corporation, of a certificate for shares duly endorsed or accompaned by proper
evidence of succession, assignent or authority to tranfer, the Corporation shall issue a new
2. Surrender. Upon a surender to the Secretary, or to a transfer agent

clerk of

certficate to the par entitled thereto, cancel the old certificate and record the trsaction upon
its books.

Transfer. When a transfer of shares on the books is requested ard there
the persons seeking such transfer, the Corporation, or its
transfer agent or transfer clerk, before entering the transfer of the shares on its books or issuing
his or her rights, and if
any certificate therefor, may require from such person reasonable proof of
there remains a reasonable doubt in respect thereto, may refuse a transfer unless such person
shal give adequate security or a bond ofindemity executed by a corporate surety, or by two
individual sureties, satisfactory to the Corporation as to fonn, amount and responsibilty of
sureties.
. 3. Right of

is a reasonable doubt as to the rights of

record
of any shares as the holder iii fact thereof and shall not be bound to recognize any equitable or
other person, whether or not it shall
other claim to or interest in such shares on the par of any
the State of
have express or other notice thereo~ save as expressly provided by the laws of
California.
4. Conflicting Claims. The Corporation shall be entitled to treat the holder of

5. Loss, Theft and Destrction. In the case of the alleged loss, theft or destrction of
any certificate for shares, another may be issue.d in its place as follows: (a) the owner of
stolen or destroyed certficate shaH fie with the transfer agent of

the lost,

the Corporation a duly executed
Coverage. accompaned by a

Affidavit or Loss and Indemnity Agreement ànd Certificate of

check representing the cost of the bond as out.ned in any blanket lost securities and avoid
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;

the Corporation and executed by a
surety company satisfactory to them, which bond shall indemnfy the Corporation, its transfer
agents and registrars; or (b) the Board may, in its discretion, authorize the issuance of a new
certificate to replace a lost, stolen or destroyed certificate on such other terms and conditions as
administration bond previously approved by the Directors of

it may determine to be reasonable. .

ARTICLE VII
INDEMNIFICATION OF CORPORATE AGENTS
this Arcle, "agent" mean any person who (i) is
or was a Director, Offcer, employee or other agent of the Corporation, (ii) or is or was serving at
of the Corporation as a director, offcer, employee or agent of anothèr foreign or
the request
1. Definitions. For the puroses of

domestic corporation, parnershp, joint ventu, trst or other enterprise, or (ii) was a director,
offcer, employee or agent of a foreign or domestic corporation which was a predecessor
corporation of the Corporation or of another enterprise at the request of such predecessor
corporation; "proceeding" means any threatened, pending or completed action or proceeding,
whether civil, criminal, administrative, or investigative; and "expenses" includes, without
limitation, attorneys' fees and any expenses of establishing a right to indemnfication under
Sections 4 or 5(c) of

ths Aricle.

2. Indemnifcation for Third Party Actions. The Corporation shall indemnfy any

person who is or was a pary, or is theatened to be made a pary, to any proceeding (other than
an action by

or in the right

of

the Corporation to procure ajudgment in its favor) by

reason of

the

fact that such person is or was an agent of the Corporation against expenses, judgments, fines,
such
settlements and other amounts actually and reasonably incurred in connection with
proceeding if such person acted in good faith and in a maiersuch person reasonably believed to

be in the best interests of the Corporation, and, in the case of a criminal proceeding, had no
reasonable cause to believe the conduct of such person was unlawfuL The termintion of any
proceeding by judgment, order, settement conviction orupon a plea of no1o contendere or its
equivalent shall not, of itself, creat.e a presumption that the peron did not act in good faith and in
a manner which the person reasonably believed to be in the best interests of the Corporation or
that the person had reasonable cause to believe that the person's conduct was unawfuL.
3. Indemnifcation/or Derivative Actions. The Corporation shall indemnify any

person who is or was a pary or is threatened to be made a pary to any theatened, pending or
completed action byor in the right of the Corporation to procure a judgment in its favor by

reason of the fact that such person is or was an agent 0 f the Corporation, against expenes
actually and reasonably incurred by such person in connection with the defene or settlement
of such action if such person acted in good faith and iI a maner such person believed to be in

the Corporation and its Shareholders. No indemification shall be made
the best interests of
under this Section (a) in respect of any claim, issue or matter as to which such person shall
such person's duty to
have been adjudged to be liable to the Corporation in the pedormance of
the Corpration and its Shareholders, unless and only to the extent that the court in which
such proceeding is or was. pending shall determine upon application that, in view of all the
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such person is fairly and reasonably entitled to indemnty for.
expenses and then only to the extent that the cour shall determne; (b) of amounts paid in
settling or otherwise disposing of a pending action without court approval; or (c) of expenses
incured in defending a pending action which is seUled or otherwise disposed of without court
approval.
circumstaces of the case,

4. Successful Defense. Notwithstanding any other provision oHhis Aricle, to the
extent that an agent of

the Corporation has been successful on the merits or otherwise (includig

the dismssal of an action without prejudice or the settlement of a proceeding or action without

admssion of liabilty) in defense of any proceeding referred to in Sections 2 or 3 of this Artcle,
or in defense of any claim, issue or matter therein, the agent shall be indemnfied against
expenses (includig attorneys' fees) actually and reasonably incurred by the agent in connection
therewith.
5. . Discretionary Indemnifcation. Except as provided in Section
indemnfication under Section 3 of

4, any

this Arcle shall be made by the Goiporation only if

authorized in the specific case, upon a detennination that indèmnification of

the agent is proper

in the circumstances because the agent has met the applicable standard of conduct set fort in

Section 3, by (a) a majority vote of a quorum consisting of Directors who are not paries to such
proceeding; (b) if such a quoru of Directors is not obtainable, by independent legal counel in a
this
written opinion; (c) approval by the affrmative vote of à majority ofthe shares of

Corporation represented and voting at a duly held meeting at which a quorum is present (which
the
the required quorum) or by
majority of
shares votig affiratively also constitute at least a
holders of a majority of the outstanding shares which would be entitled to vote
written consent of
at such meeting and, for such puipose, the shares owned by the person to be indemnified shall
not be considered outstanding or entitled to vote; or (d) the cour in which such proceeding is or
Corporation, the agent or the attorney or other person
was pending, upon application made by the
renderng services in connection with the defense, whether or not such application by said agent,
attorney or other person is opposed by the Corporation.
6. Advancement of Expenses. Expenses incurred in defending any proceeding may

be advanced by the Corporation prior to the final disposition of such proceeding upon receipt of
an undertg by or on behalf of the agent to repay such amount if it shall be determined

ultimately that the agent is not entitled to be indemnified as authorized in ths Aricle.
7. Restriction on Indemnifcation. No indemnfication or advance shall be made
under ths Aricle, except as provided in Sections 4 and 6 hereof, in any circwnstance where it

the
Corporation, its bylaws, a resolution of the Shareholders or an agreement in effect at the tùne of
the accrual of the alleged cause of action asserted in the proceeding in which the expenses were
appears that it would be inconsistent with (a) a provision oftheAricles ofIncorporatîon of

incurred or other amoU!ts were paid which prohibits or otherise limits indemnification; or

(b) any conditon expressly imposed by a court in approving a settlement.
8. Non-Exclusive. The indemnification provided by this Article shall not be deemed

exclusive of any other rights to which those seeking indemnification may be entitled under any
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statute, bylaw, agreement, vote of Shareholders or disinterested Directors or otherwise, both as to
action in an offcial capacity and as to action in another capacity while holding such office. TIie
rights to indemnfication under this Aricle sha11 contiue as to a person who has ceased to be a
or agent and shall inure to the benefit of the heirs~ executors and
Director, officer, employee,
admstrtors ofthe person. Nothing contained in this Section 8 shall affect any right to
indemnfication to which persons other than such Directors and offcers may be entitled by
contrct or otherwise.

the Corporation is by
reason of such position, or a position with another entity at the request of the Corporation, a
witness in any action, suit or proceeding, he or she shall be indemfied against all costs and
expenses actually and reasonably incured by hi or her or on his or her behalf in connection
therewith.
9. Expenses as a Witness. To the extent that any agent of

10. Insurance. The Corporation may purchase and maintain diectors and offcers

liability insurance, at its expense, to protect itself and any Director, offcer or other named or
specified agent of

the Corporation or another corporation, parership, joint ventue, trst or

other enterprise agaist any expense, liability or loss asserted against or incurrd by the agent in
such capacity or arsing out of

the agent's status as such, whether or not the Corporation would
or loss under the provisions

have the power to indemnify the agent against such expense, liability
of

this Aricle or under the General Corporation Law.
11. Separabilty. Each and every paragrp~ sentence, term and provision oftbis

Arcle is separate and distinct so that if any paragraph. sentence. term or provision hereof shall
invalid or unenforceable for any reason, such invalidity or unenforceability shall
be held to be
not affect the validity or enforceabilty of any other paragraph, sentence, term or provision
hereof. To the extent required, any paragraph, sentence, term or provision of

ths Aricle may be

jurisdiction to preserve its validity and to provide the claimant
with, subject to the limitations set fort in ths Arcle and any agreement between the
Corporation and claimant, the broadest possible indemnfication pennitted under applicable law.
If this Aricle or any porton hereof shall be invalidated on any ground by any court of competent
modified by a court of competent

jursdiction, then the Corporation shall nevertheless have the power to indemnify each director,

offcer, employee, or other agent against expenses (including attorneys' fees), judgments, fines
and amounts paid in settlement with resect to any action, suit, proceeding or investigation,
whether civil. criminal or administrative, and whether internal or external, including a grand jur
proceeding and including an action or suit brought by or in the right of

the Corporation, to the

this Artcle that shall not have been invalidated

full extent permitted by any applicable portion of

or by any other applicable law.
the Board to do so, the
12. Agreements. Upon, and in the event of~ a determination of
Corporation is authorized to enter into indemnification agreements with any Of all ofits
Directors, offcers, employees and other agents providing for indemnfication to the fullest extent
permissible under Californa law and the Corporation's Arcles of Incorporation.
13. Retroactive Appeal. In the event this Aricle is repealed or modified so as to
reduce the protection afforded herein, the indemnification provided by ths Aricle shall remain
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in full force and effect with respect to any act or omission occurrng prior to such repeal or
modification.

ARTICLE VII

OBLIGATIONS
All obligations ofthe Corporation, including promissory notes, checks, drafts, bils of
exchange, and contracts of every kid, and evidences of indebtedness issued in the name of, or
the Corporation, shall be signed or endorsed by such officer
payable to, or executed on behalf of
the
Corporation and in such manner as, frm time to time, shall
or offcers, or agent or agents, of

be determed by the Board. .
ARTICLE ix

CORPORATE SEAL

The corporate seal shall

set fort the name of

the Corporation, state, and date of

incorporation.

ARTICLE X
AMENDMENTS
These bylaws may be amended or repealed as set fort in the Aricles of Incorporation.

ARTICLE XI

AVAIABILITY OF BYLAWS
these bylaws shall be mailed or otherwise furnished to any Shareholder
record withi five days after receipt ora request therefore.
A current copy of

of
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CERTIFCATE OF SECRETARY
OF
SEMPRA ENERGY
The undersigned, Randall 1. Clark, Secretary ofSempTa Energy (the "CorporatiOlt"), a
California corporation, hereby certifies that the attached docinent is a tre and complete copy of
the Amended Bylaws of the Corporation as in effect on the date hereof

IN WITNESS WHREOF, the undersigned has executed ths certificate as ofthis 23rd
day of May, 2008.
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*** FISMA & OMB Memorandum M-07-16 ***

Feb 20, 2010
Ofce of Chef Counl
Division of Corporaon Finace

Securties and Exhage. Comnisson
i 00 F Stt, NE
Wasngn, DC 20549
Rule 14a..8 Prposa

Sempra Enegy (SRE)

Simple Major Vote
Laes and Getlemen:
Th

fuer repods to the Janua 7, 20 i 0 no action ret, sulemen Janua 28, 2010

and Febni 16, 2010.
The compy req a broker let an included the an exhibit th stte "T wr
the shholder's seti~ which is usually a

sten mus be fr th rerd holder of

broker or ba" Th quote te wa fr the seon high by the coy.

Acrdingly th brke leter was forwade an th comp ha no fuer coreponden.
Thus it

wa conclud that th matt wa seed. The compy DO acon reue dQes not

cla th th comany faed to recve a brker let acrd to

th abve intion

Addonay the compay wa sient on wheter any .StaRely Lets gave fuer gudane

on the method of owierp subsaton.

The company cla about the brker let ignor the fac th it is signed by Sae-Point

Financi Inc., membe FINSIPC.
Attahed is an exhbit

frm The Corprae Libr th shows sujori voti prvions.

The compy cla The Corate Libr is wrng bu ha not shwn an convicton in it

clam by asng Th Corporte Libr to chae it report.

Th coy ha even dilaed ignan ofTh Corpra Libr at its anual meng.

Donad Felsger, th cminnnu oft1 Boa anomice at an anua me tht Th

Corp Libr gave Sempr a ")" ra. He wa th corr bya shholde in th

re rert

audience who dilos th Semp's ra ha falen toa "on ra

This is to reues th th Seures and Exchge Commission alow th relutin to st

be voted upn in the 2010 prxy.

accrdin to th most

an

~et(qpraCOn?

;.

Jennifer Jett

Assistant Secretary
and Senior Counsel

~ Sempra Energy"

101 Ash Street

San Diego, CA 92101

Tel: 619-696-4316
Fax: 619-696-4488
jjeH&isem¡ira.com

February 16,2010

Securities Exchange Act of i 934
Rules 14a-8(b) and (f) and 14a-8(i)(10)

VIA EMA (shareholderproposaIs(åsec.!!ov)
Offce of Chief Counel
Division of Corporation Finance
U.S. Securties and Exchange Commission
100 F Street, N .E.

Washington, D.C. 20549

Re: Sempra Energy Response to February 11, 2010 Letter to the Staffjj'om

Shareholder Proposal Proponent
Dear Ladies and Gentlemen:
On Janua 7, 2010, we submitted a letter ("No-Action Request") to the staff of
the
Division of Corporation Finance (the "Staf') of the Securties and Exchange Commission
that we intended to omit from our proxy matenals
(the "Commission"), notifying. the Staff
for our 2010 Anual Meeting of Shareholders a shareholder proposal submitted by Marta E.
Hars titled "Adopt Simple Majority Vote".

Our No-Action Request indicated that: (i) Ms. Harris failed to provide suffcient
evidence demonstrating that she owned the requisite number of our shares and (ii) her
proposal already was fuly implemented in2008.
Please refer to our original No-Action Request and our subsequent letter to the Staff
dated January 28,2010 for a detailed account of

why we plan to omit

Mr. Hars' proposaL.
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On February 11,2010, Ms. Hars, submitted yet another letter to the SEC, attached
hereto as Exhbit A. Such letter was identical to her January 18,2010 letter with the
exception of
the following two claims:
1) "The company claim about the broker letter ignores the fact that it is signed by
Sage-Point Financial, Inc., inember FINRASIPC."; and
2) "Attached is an exhbit from The Corporate Librar that shows supermajority

voting provisions."
We do not feel the
need to spend additional time and shareholder resources
respondig to the portions of Ms. Hars' letter that are already addressed in detail in our
letter of January 28, 2010. However, we will briefly address her two additional claims.

Ms. Hars claims that the "broker letter" is signed by Sage-Point Financial, Inc.,

member FINRASIPC. A copy of such letter is attached again for reference as Exhibit B
hereto. First, I would like to point out that the letter is on Marinez & Rezac Financial
Services letterhead. Second, the
letter was signed by Ms. Gia M. Rezac. Ms. Rezac's name
suggests that she is a principal of
Marinez & Rezac Financial Services. Thrd, the letter
states that Marinez & Rezac Financial Services is not affiliated with Sage-Point Financial,
Inc. Even with a reference to "Sage-Point Financial, Inc." tacked on to the letter under Ms.
Rezac's signatue, these other thee factors strongly indicate that the letter is from the

financial services company, not a broker-dealer.

In fact, if Ms. Harris is implying that Ms. Rezac is signng the letter on behalf of
SagePoint Financial, how does one explain the disclaier at the bottom of the letter:
"Marinez & Rezac Financial Services, Inc. is not affiliated with SagePoint Financial, Inc."?
If Ms. Rezac's company is not affiliated with Sage-Point Financial, then certainly Ms.
Rezac's company could not act on behalf of Sage-Point Financial, Inc. Given the apparent
ambiguity, the author should have at the very least clarfied on whose behalf she was wrtig.
Quite the contrary ~ nowhere in her letter does Ms. Rezac even purport to hold shares on
behalf of Ms. Haris.

Lastly, Ms. Hars attached to her letter of February 11, 2010 a report from The
Corporate Librar that indicates Seinpra Energy has supermajority voting provisions. Quite
simply, The Corporate Library report is wrong. The Corporate Librar is a third part

organization that claims to provide information about Sempra Energy's governance profile.
provided in the attached Corporate Librar report is outdated and inaccurate.
The inormation
As we have explained to Ms. Harrs on numerous occasions, we no longer have
supermajority voting provisions in our aricles of incorporation or our bylaws. Both of these
documents are publicly available to our investors on our website.
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We provided Ms. Haris with an excerpt of our 2008 Proxy Statement and a copy of
our revised arcles of incorporation that clearly indicate we eliminated all supermajority

voting provisions and that actions requiring shareholder approval now require only the
mimum approving vote requied by the California General Corporation Law ("CGCL") to
which we are subject. Copies of
the materials we provided to Ms. Harrs are included in our
No-Action Request.
As I have stated before, in my opinion as company counsel, admitted to practice in
the State ofCalifomia, the company has already implemented Ms. Hars' proposal to the
fulest extent permitted by law.

Several tImesnow we have provided Ms. Haris with documentation showig that her
proposal has been implemented and several times we have asked her to withdraw her
proposaL. Yet, for whatever reason, Ms. Hars has chosen to ignore such documentation and
is instead relying on

outdated, inaccurate information provided by a third par organzation.

Based on our No-Action Request, our letter dated January 28,2010 and the reasons
discussed in this letter, we renew our request that the Staff advise us that it will n.ot

recommend any action to the Cömîssion in. respect of our excluding Ms. Hars'
shareholder proposal from our proxy materials.
ths letter and its attachments is being mailed (via
email and hard copy) on ths date to Ms. Harrs.
Pursuant to Rule 14a-8G), a copy of

any questions regarding this matter or if I can be of any help to you in any
If you have
way, please telephone me at 619-696-4316.

Sincerely,

/s/ Jennfer F. Jett
Jennfer F. Jett

Enclosures
cc: Mara E. Hars

EXHIBIT A
February 11, 2010 Letter to the Staff from Mara E. Hars

(attached)

*** FISMA & OMB Memorandum M-07-16 ***

Februa 11,2010

Offce of Chief Counel
Division of Corporation Fince
Securities and Exchange Commssion
100 F Steet, NE
Washigton, DC 20549
Rule 14a~8 Proposal

Semra Energy (SRE)

Simple Majority Vote
Laies and Gentlemen:

This furei: reponds to the Janua 7. 2010 no action reqUes supplemente Januai 28. 2010.
The company reque a brker letter an includ the an exibit tht stdt Wfhe wren
th shholder'sseuries, which is usuay.a
sttement must be fImth record holder of

broker or ba" Th quoted tex wa frm the setion highlighte by th compy.
Accordinly the broker letr wa forwed and the compay had no fuer correspondence.
Thus it wa concluded tht ths ma wa seled. The

company no acton rees docs not

clai :tt the com.pany faled to receive a broker letrr acordng to the above inctions.
Additonally the company wa silent on wheter an Sta

Reply Lett gave furter guidace

on the method of ownersp substtiaton. .

The company claim about the broker letr ignore the fact tht it is signed by Sage-Point

Fincia, Inc., membe FINRASIPC.
Attached is an exhbit from The Corporate Libr th shows suponty voti provisions.

nus is to reues th the Securities and Exchae Commission alow th relution to std and
be voted upon in the 2010 proxy.

EXHBIT B
December 3,2009 Letter from Marinez & Rezac Financial Servces

(attched)
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951.686.6663 Offce
951.M6.6655 Fax

Debe 3. 2009
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Offce of Chief Counl
Division of Corpraon Fince

Secties an Excge Common
i 00 F St NE

Wasn, DC 20549
Rule i 4a-8 Proposa

Sempra Energy (SRE)
Simple Majority Vote
Ladies and Gentlemen:

Ths furer rend to the Januar 7, 2010 no acon ~ sulemente Janua 28, 2010.
Th compy requete a brker leter an includ th an exibit

th st Wfhe wrtt

stment mus be frm th re holde of th shlde's sees whch is uslly a

broker or ba." Th quote te wa fr th sen highligh by th comp.

Accordingly the broker let was forwed and the compy ha no :f correndece.
Thus it wa conclud tht th ma wa seled. Th compay no acon re doe not
cla tht th compay faled to reive 8 broker letr acordng to the abve iitions

Additionay the compay wa silent on whet any Sta Reply Leer gave fuer gudace

on the methd of ownerp substion.
The compay clam about the broker let ignor the fa tht it is signd by Sae-Point

Finacia In., membe FINRAPC.
Attache is an exhibit from The Corprate Libr th shows siiority voti provisions.

Tlús is to reuest th the Seurities an Exch Commisson alow th relution to st and
be vote upon in the 2010 proxy.

Jennifer Jet!

Assistant Secretary
and Senior Counsel
101 Ash Street

San Diego. CA 92101

Tel: 619,696-4316
Fax; 619-696-4488

jjetti1sempra.com

January 28, 2010

Securities Exchange Act of 1934
Rules 14a-8(b) and (f) and 14a-8(i)(10)

VIA EMAIL (shareholderproposalsrmsec.2ov)
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549

Re: Sempra Energy Response to January 18,2010 Letter to the StafJfrom

Shareholder Proposal Proponent
Dear Ladies and Gentlemen:

the
Division of Corporation Finance (the "Staff') of the Securities and Exchange Commission
(the "Commission"), notifying the Staff that we intended to omit from our proxy materials
On January 7, 2010, we submitted a letter ("No-Action Request") to the staff of

for our 2010 Anual Meeting of Shareholders a shareholder

proposal submitted by Marta E.

Harris titled "Adopt Simple Majority Vote".

Our No-Action Request indicated, among other thigs, that Ms. Haris fàiled to
provide sufficient evidence demonstrating that she owned the requisite nUIber of our shares.
As stated in the No-Action Request, on November 20, 2009, we sent Ms. Haris a letter
requesting satisfactory proof of ownership of our shares (the "Deficiency Notice"). On
December 3, 2009,
Ms. Hars submitted a response to the Deficiency Notice. However, for
the reasons set forth in the No-Action Request, her response was insuffcient to establish the
requisite ownership of our shares.

copy of

On January 18,2010, Ms. Harris submitted a response to our No-Action Request, a
which is enclosed as Exhibit A.

Office of Chief Counsel
Division of Corporation Finance
28, 2010
January
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To reiterate, as stated in our No-Action Request, Ms. Hars' attempt to prove share

ownership was inadequate because the letter she submitted did not come from the record
holder of

her shares. Ms. Hars' letter ofJanuar 18, 2010 quotes

materials we

provided to

her in the Deficiency Notice: "The written statement (of ownership J must be from the record
holder of
the shareholder's securities, which is usually a broker or a baile" Ms. Hars then
goes on to reference her "attached broker letter." We can only take this to mean that Ms.
Hars erroneously believes that the letter's author, financial services company Marnez &
and therefore the record holder of
her shares. However, as we pointed
out, and as noted in the Marnez & Rezac letter itself' Martinez & Rezac is not a registered

Rezac, is a broker,

broker-dealer. They are a financial services company. Nowhere in its letter does Marinez &
Rezac even purport to hold shares on behalf of
Ms. Harris. Thus, the letter can only be read
as stating that to the knowledge of
owner of our shares, which ultimately are

this financial services company, Ms. Hars is a beneficial
held
by someone else. Such a statement is not

sufficient proof of share ownership.

We provided Ms. Haris ample opportunity to prove ownership of her shares
her share
ownership from the record holder of
her securities and (ii) the
time frame bywhich she
must
provide that proof to us. We enclosed with our Deficiency Notice a copy ofthe Shareholder
Proposal Rule
highlighting the procedures she must follow and the proof she must provide.
We also enclosed the relevant pages of Staff Legal Bulletin No. 14 ("SLB 14") highlighting
the sections that demonstrate that proof of ownership of securities must be in a written
statement from the record holder of the securities
and noting that the record holder is usually
correctly. We advised her of (i) the requirement and method to provide proof of

a broker or a ban. We made the eligibility reqiurements abundantly clear.

In our No-Action Request, a copy of which was sent to Ms. Harris, we cited two noaction letters where the Staff permitted the exclusion of shareholder proposals because the
proof of ownership did not come

from the record holder of

the shares.

her shares and explained to
proof, there was no obli2atiou on our part to inform
that the "proof' she sent in response to our Deficiency Notice was inadequate. Pursuant
After we initially asked Ms. Hars to prove ownership of

her in detail how she could provide such
her

to Rule 14a-8(f) and Staff

precedent, if

a company timely notifies a proponent thatms or her

proposal is procedurally deficient, and the proponent's response does not cure thedeficìency,
the company is not required to send a second deficiency notice or otherwise notify the
proponent. SLB 14 specifies that if

a proposal fails to satisfy the requirements of

Rule 14a

8(b), a company "must notify the shareholder ofthe alleged defect(s) withn 14 calendar days
of

receiving the proposaL. The shareholder then has 14 calendar days afterteceivingthe

notification to respond." Section B.3, SLB 14. However, ifthe proponent responds to a
deficiency notice in a way that fails to
cure the defect, the company is under no obligation to
provide further notice to the proponent or give the proponent an additional
opportunity to
cure the defect. See id. To the contrary, SLB 14 specifically provides that the company may

Office of Chief Counel
Division of Corporation Fmance

January 28,2010
Page 3

exclude a proposal pursuant to Rule 14a-8(b) and Rule 14a-8(t)(1) if
"the shareholder timely
responds but does not cure the eligibiHty or procedural defect(s)." ld. at Section C.6.

Accordingly, the Staff
has concurred with a company's omission of a shareholder
proposal on numerous occasions when the proponent's response to a notice of deficiency
failed to meet the requirements of
Rule 14a-8(b) and the company did not send a second
deficiency notice. See, e.g., Alcoa Inc. (avaiL. Feb. 18, 2009) (permitting exclusion of a
proposal when a proponent's timely response to a deficiency notice failed to establish
sufficiently the
proponent's ownership, and the company did not send a second notice). See

also General Electric Co.. (avaiL. Dec. 19,2008); Safeway Inc. (avaiL. Feb. 6,2008); Exxon
. Mobile Corp. (avaiL. Jan. 29,2008); Qwest Communications International

Inc. (avaiL. Jan.

23,2008); Verizon Communications Inc. (avaiL. Jan. 8,2008).
The instant case is similar

to

Alcoalnc..

(avaiL. Feb. 18,2009). In that

matter, the

proponent submitted a shareholder proposal that did not include sufficient evidence ofthe
proponent's ownership ofthe company's shares. The company timely sent the proponent a
deficiency notice. The proponent submitted a response to the deficiency notice; however, the
response stil did not include sufficient proofofthe proponent's ownership of
the company's
shares. After the company submitted a no-action request to the Staff, the proponent argued
that the company was required to provide the proponent with a second notice stating that the
initial response to the deficiency notice was insufficient. The Staff rej ected this argument
and permitted the company to exclude the proposal pursuant to Rule 14a-8(b) and Rule 14a
8(t).

It is wort notmg that Ms. Harrs has twice before, m 2004 and 2005, submitted
proposals to us and both times failed timely to provide us with requisite proof of ownership
(in those cases, she failed to prove continuous share ownership). On both occasions, the
Staff rejected her apparent contention that we should have provided her with multiple
eligibility deficiency notices and rejected her untimely submission of
revised eligibility
documentation. See Sempra Energy (avaiL. Dec. 30,2005); Sempta Energy (avaiL. Dec. 22,

2004).

Ms. Hars' letter ofJanuary 18, 2010 states that, because "the company had no
further correspondence" with her afer she submitted the Martmez& Rezac letter, she
"concluded that this matter was settled." Just as the Staff in Alcoa (and the other precedents
cited above) rejected the proponent's argument that a second deficiency notice was required,
the Staff should reject Ms. Hars' implication that we were obligated to send her a second
deficiency notice.
Lastly, as explained in our No-Action Request, even if

Ms. Hars were a beneficial

owner of our shares (which she has not properly established as required by the Shareholder
Proposal Rule), her proposal already has been fully implemented and can be excluded
pursuant to Rule 14a-8(i)10.

Offce of Chief Counsel
Division of Corporation Finance
Januar 28, 2010
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Consequently, we renew our request that the Staff advise us that it will not
recommend any action to the Coinmission in respect of our excluding Ms. Harrs'
shareholder proposal from our proxy materials.
Pursuant to Rule 14a-8G), a copy

of

this letter and its atlacluents is being mailed

enail and hard copy) on this date to Ms. Hars.

(via

If you have any questions regarding this matter or ifI can be of any help to you in any
way, please telephone me at 6 19-696-4316.

Sincerely,
Isl Jennifer F. Jett

Jennifer F. J ett

Enclosures
cc: Mara E. Hars

,'
EXHIBIT A
from Marta E. Haris

Januar 18, 2010 Letter to the Staff

(attached)

Mar E. Harris
*** FISMA & OMB Memorandum M-07-16 ***

January 18,2010
Counsel
Chief
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Offce of

Rule 14a-8 Proposal

Sempra Energy (SRE)
Simple Maîority Vote
Ladies and Gentlemen:

This responds to the January 7, 2010 no action request.

The company requested a broker letter and included the attched exhibit that states, "The written
be from the record holder oftlie shareholder's securities, which is usually a
statement must
broker or bank." This quoted text \vas from the section highlighted by the company.
Accordingly the attched

broker letter was forwarded and the company had no furer

correspondence. Thus it was concluded that this matter was settled. The company no action

request does not claim that the company failed to receive a broker letter according to the above
instructions.
Additionally the company was silent on whether any Staff Reply Letters gave furher guìdance
on the method of ownershipsubstantîation.

This is to request that the Securities and Exchange Commission allow this resolution to stand
the 2010 proxy. Additional information will be forwarded.
and be voted upon in

cc:
"Jefer Jett .gjett~sempra.com?
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January 18, 2010
Offce of Chief Counsel
Division of Corpration

Finance

Securties and Exchange Commission

100 F Street, NE
Washington, DC 20549
Rule 14a-8 Proposal

Sempra Energy (SRE)
Simple Majority Vote
Ladies and Gentlemen:

This responds to the January 7, 2010 no action request.
The

compay requested a broker letter and included the attched exhibit that states, ''The written

statement must be from the record holder of

the shareholder's securties, which is usually

a

broker or bank." This quoted text wa from the section highlighted by the company.

Accordingly the attched broker letter was fonvarded and the company had no furer
correspondence. Thus it wa concluded that this matter was settled. The compay no action
request does not claim that the compay failed to receive a broker

letter acording to the

above

instctions.
Additionally the company was silent on whether any Staff

Reply Letters gave further guidance

on the method of ownership substantiation.

This is to request that the Securities and Exchange CommÎssion allow ths resolution to stand
and be voted upon in the 2010 proxy. Additional information wil be fonvarded.
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~ Sempra Energt

Jennifer .l«t
Assistant SKretiWY

and Senior Counsel
IOl Ash StrHt

San [l;eQo, CA 92101
Tel: 619-696-4316

r<n; 619-696-4488
Jjett~pr.. com

January 7, 2010

Securities Exchange Act of 1934
Rules 14a-8(b) and (I) and 14a-8(i)(IO)

VIA EMAll.. (sha.-eholdcrproposals@sec.gov)
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, .E.
Washington, D.C. 20549

Re:

Exclusion a/Shareholder Proposal to Adopt Simple Majority Vote - Exclusion for (i)
Eligibility Deficiency and (if) Substantial Implementation ofProposal

Dear Ladies and Gentlemen:
We have received from Marta E. Harris a shareholder proposal for inclusion in the proxy
materials for our 2010 Annual Meeting of Shareholders pursuant to the Commission's
Shareholder Proposal Rule. The proposal requests that our board of directors l'take the steps
necessary so that each shareholder voting requirement in our charter and bylaws, that calls for a
greater than simple majority vote, be changed to a majority of the votes cast for and against the
proposal in compliance with applicable laws."
As more fully discussed below, Ms. Harris has failed to demonstrate her eligibility to
submit a shareholder proposal after having been properly asked to do so. And the time for her to
do so has now expired.

Office of Chief Counsel
Division of Corporation Finance
January 7, 2010
Page 2

Also as more fully discussed below, the company has already completely implemented
Ms. Harris' proposal to the fullest extent pennitted by law. in 2008, our board of directors and
our shareholders approved amendments to our Articles of Incorporation eliminating
supermajority voting. Our articles now provide that actions requiring shareholder approval
require only the minimum approving vote required by the California General Corporation Law to
which we are subject. Accordingly, we have repeatedly asked Ms. Harris to withdraw her
proposal; however, she has not done so.
Consequently, pursuant to: (i) Rules 14a-8(b) and (I) (shareholder did not properly
demonstrate eligihility) and (ii) Rule 14a-8(i)(I0) (company has substantially implemented the
proposal), we respectfully ask the Staff of the Commission to advise us that they will not
recommend any action to the Commission in respect of our excluding Ms. Harris' shareholder
proposal from our proxy materials.
BACKGROUND

November 9, 2009 - Submission ofshareholder proposal
We received Ms. Harris' shareholder proposal via email on November 9, 2009. The
resolution set forth in the proposal is as follows:
"RESOLVED, Shareholders request that our board take the steps necessary so
that each shareholder voting requirement in our charter and bylaws, that calls for a
greater than simple majority vote, be changed to a majority of the votes cast for
and against the proposal in compliance with applicable laws."
Her submission did not include any proof of her beneficial ownership of our shares. A
complete copy of the proposal and related supporting statement as originally submitted to us is
enclosed as Exhibit A.

November 20, 2009 - Notice to Ms. Harris 0) ofeligibility deficiency alld (ii) that proposal has
been fully implemented
Upon receiving Ms. Harris' proposal, we determined that Ms. Harris was not a registered
holder of our shares and had not filed any reports of ownership of our shares with the
Commission. Accordingly, on November 20,2009, we wrote to Ms. Harris and requested that
she provide us with requisite and timely proof of her continuous beneficial ownership of our
shares for at least one year as of the time she submitted her proposal. She received our letter on
ovember 21, 2009.
Our letter to Ms. Harris specifically called her attention to the proof that she was required
to provide and the time frame by which requisite proof must be provided. Our letter stated:
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In order to be eligible to submit a proposal, you must have continuously held at least
$2,000 in market value, or 1%, of our shares entitled to be voted on your proposal at the
2010 Annual Meeting for at least one year as of the date you submit your proposal, and
you must continue to hold those shares through the date of the annual meeting. While

you have stated that you intend to continue to hold your shares through the date ofthe
annual meeting. you are not a registered holder ofour shares, and therefore you are
required by the Shareholder Proposal Rule to provide us with proofofyour share
ownership to be eligible to submit a shareholder proposal. Ifyou do not prove your
ownership ofthe requisite number or value ofshares to us in a written response to this
letter that is postmarked, or transmitted electronically, no later than 14 calendar days
from the date you receive this letter, we will be permitted to exclude your proposal from
our proxy materials. (Emphasis in original.)
To assist Ms. Harris in complying with these requirements, we also enclosed with our
letter a copy of the Shareholder Proposal Rule in which we highlighted Questions 2 and 6
regarding the eligibility and procedural requirements that she must follow. We also enclosed the
relevant pages from Staff Legal Bulletin o. 14 (CF) (July 13,2001) and highlighted for Ms.
Harris the Staff's views regarding how a shareholder's ownership should be substantiated.
Specifically, the highlighted section states that "the written statement must be/rom the record
holder afthe shareholder's securities, which is usually a broker or bank. "
Also upon receiving her proposal, we determined that the company had already fully
implemented the content of her proposal. Consequently, our November 20 lener to Ms. Harris
infonned her of this fact and asked her to withdraw her proposal so that the company would not
find it necessary to expend shareholder resources to exclude her already implemented proposal
from our 2010 proxy materials. We included, for reference purposes, a copy of the section of our
2008 Proxy Statement describing the proposal and our Amended and Restated Articles of
Incorporation, marked to reflect the changes thal implemented her proposal. We also enclosed a
copy of the Shareholder Proposal Rule with Question 9, subsection 10, highlighted to show that
shareholder proposals that have been substantially implemented may be excluded from the proxy
materials. A copy of our letter and its enclosures, together with proof of its receipt by Ms. Harris
on November 21, 2009, is enclosed as Exhibit B.
December 3,2009 - Ms. Harris' inadequate response to eligibility deficiency

On December 3, 2009, we received additional correspondence from Ms. Harris in
response to our November 20,2009 notice of eligibility deficiency. A complete copy of the
correspondence is enclosed as Exhibit C.
Ms. Harris's December 3 correspondence included a letter from Martinez & Rezac
Financial Setvices, Inc. regarding Ms. Harris's beneficial ownership of our shares. The lener
states that Ms. Harris "has continuously held no less than fifty (50) shares of Sempra Energy
(SRE) since at least October 1,2008 ...."
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However, Martinez & Rezac is not the record holder of our shares. Accordingly, the
Martinez & Rezac letter is insufficient for purposes of establishing Ms. Harris' eligibility to
submit her proposal, and the time for Ms. Harris to submit sufficient proof of requisite ownership
has now expired.
ANALYSIS
The proposal may be excludeflullder Rules 14a-8(h) alld (f) for Q failure to provide requisite
proof of eligibility.

It has now been more than 14 calendar days since November 21 when Ms. Harris
received our letter requesting that she provide requisite and timely proof of continuous beneficial
ownership of our shares for at least one year as of the date she submitted her proposal. But the
only "proof' she has provided is insufficient for purposes of the Shareholder Proposal Rule. In
short, Ms. Harris failed to provide a written statement of her ownership from the record holder
of her shares.
Rule 14a-8(b)(2)(i) under the Securities and Exchange Act of 1934 sets forth the method
by which Ms. Harris, who is not a registered holder of our shares and has not filed share
ownership reports with the Commission, "must prove" her eligibility to submit a shareholder
proposal. Under the rule, she must "submit to the company a written statement from the 'record'
holder of[her} securities (usually a bank or a broker) verifying that, at the time [she] submitted
[her] proposal, [she] continuously held the securities for at least one year." (Emphasis added.)
The letter from Martinez & Rezac Financial Services, Inc. that Ms. Harris submitted to
prove her eligibility is insufficient proof of continuous beneficial ownership for purposes of the
Shareholder Proposal Rule. Martinez & Rezac is a financial services firm and is "ot a record
holder of our shares. Nowhere in the letter does the author purport to hold shares directly or
indirectly on behalf of Ms. Harris. In fact, the letter states specifically in a footer that securities
are offered through SagePoint Financial, Inc. and that Martinez & Rezac Financial Services, Inc.
is ""at affiliated with SagePoint Financial, Inc. and is "01 regisiered as a broker-dealer or
invesiment advisor."
The Staff has made it very clear through Staff Legal Bulletin o. 14 (July 13,2001) at §
C.l.(c)(l) that "{I}he wrillen siaiemeni {ofownership}musi be from the record holder ofIhe
shareholder's securities, which is usually a broker or a bank" and goes on to note that a
statement from an investment advisor would be insufficient proof of ownership. See also, Clear
Channel Communications, inc. (avail. Feb. 9, 2006) and The McGraw Hill Companies. Inc.
(avail. Mar. 12,2007) (both pennitting exclusion of the shareholder proposals because the proof
of share ownership did not come from the record holder of the shares). I
I The Staff in these two instances gave the proponents seven additional days to provide appropriate
documentary support because the companies did not inform the proponents of what would constitule
appropriate documentation. In our case, we did inform Ms. Harris in our November 20 letter exactly what
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We advised Ms. Harris of: (i) the requirement and method to provide proof of her share
ownership from the record holder of her securities and (ii) the time frame by which she must
provide that proof to us. We enclosed wilh our letter a copy of the Shareholder Proposal Rule
highlighted to show the procedures she must follow and the proof she must provide. We also
enclosed the relevant pages of Staff Legal Bulletin No. 14 highlighting the sections that
demonstrate that proof of ownership of securities must be in a written statement from the record
holder of the securities. OUT efforts have more than satisfied the notification requirements of
Rule 14a-8(t) and those recommended by Staff Legal Bulletin No. 14.
Yet even after our request, Ms. Harris still failed to provide us with sufficient proof of her
eligibility to submit a proposal under the Shareholder Proposal Rule. And the time for her to do
so has now expired.
Accordingly, we intend to exclude Ms. Harris' proposal from our proxy materials as a
consequence of her failure to properly establish that she has satisfied the eligibility requirements
of Rule 14a-8(b) after having been properly notified of such requirements pursuant to Rule 14a
8(t).

The proposal also may be excluded under Rule 14a-8(i)(10) as havi1lg been fully implemented.
Ru/e 140-8(1)(10) backgrQlllld

Rule 14a-8(i)(1 0) under the Securities and Exchange Act of 1934 pennits a company to
exclude a shareholder proposal from its proxy materials if the company has substantially
implemented the proposal. The Commission stated in 1976 that the predecessor to Rule 14a
8(i)(IO) was "designed to avoid the possibility of shareholders having to consider matters which
have already been favorably acted upon by the management. ..." Exchange Act Release No.
12598 (July 7,1976). When a company can demonstrate that it already has taken actions to
address each element of a shareholder proposal, the Staff has concurred that the proposal has
been "substantially implemented" and may be excluded as moot. See, e.g., Exxon Mobil Corp.
(avail. Jan. 24, 2001) (pennitting exclusion of the proposal because the board of directors had
directly addressed the issues raised by the proponent in its proposal); The Gap, Inc. (avail. Mar.
8, 1996) (pennitting exclusion of the proposal because each and every concern raised in the
shareholder's proposal had already been favorably acted upon). Moreover, a proposal need not
be "fully effected" by the company in order to be excluded as substantially implemented. See
Exchange Act Release No. 20091, at § II.E.6. (Aug. 16, 1983); see a/so Exchange Act Release
No. 40018 at n.30 and accompanying text (May 21,1998).

would constitute appropriate documentation; therefore, additional time for Ms. Harris to comply with the
shareholder proposal requirements is not warranted.
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The Staff has noted that "a determination that the company has substantially implemented
the proposal depends upon whether [the company's] particular policies, practices and procedures
compare favorably with the guidelines of the proposal." Texaco, Illc. (avail. Mar. 28,1991). In
other words, to meet the substantially implemented standard under Rule 14a-8(i)(IO), a
company's actions must satisfactorily address the underlying concerns of the proposal and
address the essential objective of the proposal. See, e.g., Del Monte Foods Company (avail. Jun.
3,2009) (permitting exclusion oftbe proposal because the company had "substantially
implemented" the proposal when the board of directors approved and submitted a
declassification amendment to its Certificate of Incorporation for stockholder approval);
Anheuser-Busch Cos., Inc. (avail. Jan. 17,2007) (pernlitting exclusion of the proposal because
the company had "substantially implemented" the proposal by adopting an amendment to its
Certificate of Incorporation that implemented the essential objective of the proposal); Johnson &
Johnson (avail. Feb. 17,2006) (permitting exclusion of the proposal because the company had
"substantially implemented" the proposal by already having taken each action set forth in the
proposal); Masco Corp. (avail. Mar. 29,1999) (permitting exclusion of proposal because the
company had "substantially implemented" the proposal by adopting a version of it with slight
modifications and a clarification as to one of its terms).
Our 2008 amendments to our Articles of Incorporation eliminating supermajority voting
requirements fully address the underlying concerns of Ms. Harris' proposal and the essential
objective of her proposal has been achieved.

The shareholder proposal has already been fully implemented
Ms. Harris' proposal requests that all "supermajority" shareholder voting requirements in
our charter and bylaws be replaced with simple majority shareholder voting requirements in
compliance with applicable laws.
As stated in our November 20 letter to Ms. Harris, at our 2008 Annual Meeting of
Shareholders, shareholders approved amendments to our Articles of Incorporation eliminating
provisions of our articles that required a "supennajority" shareholder vote for various actions.
The amended articles were filed and became effective on May 23, 2008. 2

On December 4,2007, and in connection with the proposed amendment to our Articles of Incorporation
to eliminate shareholder supermajority voting, OUT board adopted a related confonning amendment to our
bylaws that became effective concurrently with the effectiveness of the amendment to our articles (May
23, 3008). The bylaw amendment provides that the precise number of directors within the range
authorized by the bylaws will be fixed by approval of the board or the shareholders (i.e., by a majority of
the shares represented and voting at a shareholder meeting). Consequently, there are no supennajority
voting requirements in our bylaws.

2
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In my opinion as company counsel, admitted to practice in the State ofCalifomia, the
company bas already implemented Ms. Harris' proposal to the fullest extent pennitted by law.
Our articles now provide that actions requiring shareholder approval require only the minimum
approving vote required by the California General Corporation Law ("CGCL") to which we are
subject. For shareholders to adopt bylaws and approve amendments to our articles, the statutory
minimum generally is approval by the holders of a majority of our outstanding shares (See
CGeL Sections 211 and 902, respectively, and Section 153). For shareholders to fix the exact
number of directors within the range specified by our bylaws, the statutory minimum is approval
by a majority of the shares represented and voting at a duly held meeting of shareholders with
the approving majority also constituting a majority of tile quorum required for the meeting (See
CGCL Sections 153 and 212).
Ms. Harris' proposal requests that voting requirements be changed to a "majority of the
votes cast for and against the proposal in compliance with applicable laws." As mentioned
above, California law requires that certain matters be approved by a majority of the outstanding
shares. However, Ms. Harris acknowledges in her proposal that any change in voting
requirements must be "in compliance with applicable laws." So, in the words of Ms. Harris'
proposal, the board has already "taken the steps necessary so that each shareholder voting
requirement in our charter and bylaws. that calls for a greater than simple majority vote, [is]
changed to a majority of the votes cast for and against the proposal in compliance with
applicable laws."
As mentioned above. we sent Ms. Harris a copy of the section of our 2008 Proxy
Statement describing the proposal and the Amended and Restated Articles of lncorporation.
marked to reflect the changes made, and asked her to withdraw her proposal. In addition, we
have attempted on several occasions to reach Ms. Harris by telephone and by email to discuss the
maller and ask her to withdraw. A complete copy of our email correspondence is attached hereto
as Exhibit D. Despite providing Ms. Harris with proof that her proposal has already been
substantially implemented. and despite our repeated attempts to discuss this with her further, she
has not withdrawn her proposal.

Accordingly. in addition to exclusion based upon Rules 14a-8(b) and (t), we intend to
exclude Ms. Harris' proposal from our 2010 proxy materials as permitted by Rule 14a-8(i)(IO).
CONCLUSION
Based on the foregoing analysis. we respectfully ask the Staff to advise us that they will
not recommend any action to the Commission in respect of our excluding Ms. Harris'
shareholder proposal from our 2010 Proxy Statement.
Pursuant to Staff Legal Bulletin l4D (November 7, 2008), we are transmitting this letter
and its attachments via electronic mail to the Staff at shareholderproposals@sec.gov in lieu of
mailing paper copies. In accordance with Rule 14a-8(j). this letter is being submitted not less
than 80 calendar days before we intend to file with the Commission our definitive proxy
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statement and fonn of proxy for our 201 0 Annual Meeting of Shareholders. Also pursuant to
Rule 14a-8(j), a copy of this letter and its attachments is being mailed (via email and hard copy)
on this date to Ms. Harris, infonning her of the company's intention to omit her proposal from
our 201 0 proxy materials.
We would very much appreciate receiving the Staffs response to this letter by February
10,2010. We will promptly forward your response to Ms. Harris.
If you have any questions regarding this matter or if I can be of any help to you in any
way, please telephone me at 619-696-4316.

Sincerely,

lsi Jennifer F. Jett
Jennifer F. Jett

Enclosures

cc:

Marta E. Harris

Exhibit A

Jett. Jennifer
From:

mharris@CSEA,COM

Sent:

Monday, November 09, 2009 6:26 AM

To:

rlclark@sempra.com

Cc:

Jelt, Jennifer

Subject:

Rule 14a-8 Proposal (SRE)

Attachments: SRE.coverletler.doc; SRE 1.doc
Dear Mr. Clark,
Please see attached Rule 14a-8 Proposal.
Sincerely,
Marta E. Harris

115/2010

*** FISMA & OMB Memorandum M-07-16 ***

mharris@csea.com
Mr. Donald E. Felsinger
Chairman
Sempra Energy (SRE)
101 Ash Street
San Diego, CA 92101

Rule 14a-8 Proposal
Dear Mr. Felsinger,
My attached Rule 14a-8 proposal is respectfully submitted in support of the long-tenn
performance of our company. My proposal is submitted for the next annual shareholder meeting.
Rule 14a-8 requirements are intended to be met including my continuous ownership of the
required stock value until after the date of the respective shareholder meeting and presentation of
my proposal at the annual meeting.
Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of my proposal
promptly.

Sincerely,

Name

cc: Randall L. Clark <r1clark@sempra.com>
Corporate Secretary
PH: 619-696-4644
FX: 619-696-4508
Jennifer Jett <jjett@sempra.com>
Corporate Counsel
PH: 619-696-4316
FX: 619-696-4443

Date

[SRE: Rule 14a-8 Proposal, November 9, 2009]

Adopt Simple Majority Vote
RESOLVED, Shareholders request that our board take the steps necessary so that each
shareholder voting requirement in our charter and bylaws, that calls for a greater than simple
majority vote, be changed to a majority of the votes cast for and against the proposal in
compliance with applicable laws.
Currently a 1%-minority can frustrate the will of our 66%-shareholder majority.

Also our

supennajority vote requirements can be almost impossible to obtain when one considers
abstentions and broker non-votes. For example, a Goodyear (GT) management proposal for
annual election of each director failed to pass even though 90% of the votes cast wefe yes-votes.
Supennajority requirements are arguably most often used to block initiatives supported by most
shareowners but opposed by management.
This proposal topic also won from 74% to 88% support at the following companies in 2009:
Weyerhaeuser (WY), Alcoa (AA), Waste Management (WM), Goldman Sachs (GS), Fir.;tEnergy
(FE), McGraw-Hili (MHP) and Macy's (M).
Please encourage our board to respond positively to this proposal to adopt simple majority vote.

Jett. Jennifer
From:

mharris@CSEA.COM

Sent:

Monday, November 09, 200912:58 PM

To:

Breach, Mary

Cc:

Clark. Randall; Jett, Jennifer

Subject: RE: Rule 14a-8 Proposal (SRE)
Dear Mary Breach:
Thank you for the acknowledgement and the correction. Please advise if there is anything else that needs to be done.
Sincerely,

Marta E. Harris
From: Breach, Mary [mailto:MBreach@Sempra.com]
Sent: Monday, November 09, 2009 9:44 AM
To: Harris, Marti
Cc: aark, Randall; Jett, Jennifer
Subject: FW: Rule 14a-8 Proposal (SRE)

Please note that Randy Clark's email addressisRClark@semgra.com. not RLClark. Jennifer Jelt
forwarded your documents to us this morning. Thank you.

Mary Breach I Sempra Energy
Executive Assistant to Corporate Secretary & Assistant General Counsel
101 Ash Street, HQ18
San Diego, CA 92101

Te" (619) 696-4642
Fa" (619) 696-4508
This email maycontiJln milteri41 that is confidentJcrl. privileged and/or attorney work product for tile sale use of the intended rf!Clplenr. Any review.
reliance or diStribution by others or forwarding wlrtlout express permission ;s srriaty prohlbirecJ. If you are not tile intended recipient, please contact
tile sender and delete all copies.

From: Jett, Jennifer
Sent: Monday, November 09,20098:58 AM
To: Clark, Randall
Cc: Breach, Mary
Subject: FW: Rule 14a-8 Proposal (SRE)

From: mharris®CSEA.COM [rnailto:mharris@CSEA.COM]
Sent: Monday, November 09, 20096:26 AM
To: rtdark@sempra.com
Cc: Jett, Jennifer
Subject: Rule 14a-8 Proposal (SRE)

Dear Mr. Clark,
Please see attached Rule 14a-8 Proposal.
Sincerely,
Marta E. Harris

t/5/2010

Exhibit B

)

~ Sempra Energt

J,nniler Jltt
Assistant Secrrt,ry
and Sl!'!\lor COl,lns"

JOI Ash 51rMt
San

D1~,

CA 9ZlOl

TIl: 619-696-4316

ru: 619-696-4488
llett.slmprll.com

Via Federal Express
Marta E. Harris
*** FISMA & OMB Memorandum M-07-16 ***

Re: Shareholder Proposal

Dear Ms. Harris:
We acknowledge receipt of your letter submitting a shareholder proposal that you would
like included in the proxy materials for our 2010 Annual Meeting of Shareholders pursuant to the
Securities and Exchange Commission's (the "SEC") Shareholder Proposal Rule.
The primary purpose of this letter is to point out that we already have fully implemented
your proposal. At our 2008 Annual Meeting of Shareholders, shareholders passed a proposal to
amend our Articles of Incorporation to eliminate provisions of our articles that required a
"supermajority" shareholder vote for various actions. Our articles now provide that actions
requiring shareholder approval require only the minimum approving vote required by the
California General Corporation Law to which we are subject. For your reference, we are
enclosing a copy of the section of our 2008 Proxy Statement describing the proposal. The
Amended and Restated Articles of Incorporation, marked to reflect the changes made, are also
enclosed.
[n light of the fact that your proposal has been implemented, and in order to save our
shareholders the cost .of including your proposal in our 2010 proxy materials, we kindly request
that you withdraw your shareholder proposal. For your reference, we are enclosing a copy of the
Shareholder Proposal Rule. We have highlighted Question 9, that sets forth a list of bases (in
addition to failure to comply with the eligibility and procedural requirements) upon which a
company may exclude a shareholder proposal from its proxy statement. We believe that we
already have fully implemented your proposal and, therefore. that it can be excluded pursuant to

number 10 on such list.
[n addition to the substantive basis for excluding your proposal, we want to call your
attention to an eligibility and procedural defect concerning your proposal that, if not properly and
timely corrected, would also pennit us to exclude your proposal from our proxy materials.
In order to be eligible to submit a proposal, you must have continuously held at least
$2,000 in market value, or I %, of our shares entitled to be voted on your proposal at the 2010
Annual Meeting for at least one year as of the date you submit your proposal, and you must

Marta E. Harris
November 20, 2009

Page 2

continue to hold those shares through the date of the annual meeting. While you have stated that
you intend to continue to holdyour shares through the date ofthe annual meeting, you are not a
registered holder ofour shares, and therefore you are required by the Shareholder Proposal
Rule to provide us with proofofyour share ownership to be eligible to submit a shareholder
proposal. Ifyou do not prove your ownership ofthe requisite number or value ofshares to us in
a written response to this letter that is postmarked, or transmitted electronically, no later than J4
calendar days from the date you receive this letter, we will be permitted to exclude your proposal
from our proxy materials.
To assist you in complying with these procedural requirements, we have highlighted
Question 2 of the Shareholder Proposal Rule selling forth the eligibility and procedural
requirements to submit a shareholder proposal and Question 6 setting forth the procedures you
must follow in response to this letter. In addition, we are enclosing a copy of SEC Staff Legal
Bulletin No. 14 (CF), highlighting questions and answers regarding the eligibility and procedural
requirements, including how to substantiate your share ownership.
We would like to avoid the cost of including a proposal in our proxy materials when that
proposal already has been fully implemented. We would also like to save our shareholders the
cost of fonnally requesting that the SEC pennit us to exclude your proposal when we are fairly
confident that the SEC would agree that the proposal can be excluded pursuant to Question 9 of
the Shareholder Proposal Rule. For these reasons, and the reasons explained above. we
respectfully request that you withdraw your proposal. However, if you choose not to withdraw
your proposal, please correct the eligibility and procedural deficiency discussed above and note
that even if such deficiency is corrected, we will request from the SEC pennission to exclude
your proposal pursuant to Question 9.
If you have any questions, please feel free to call me at the above contact number.

cc: Randal L. Clark

Enclosures

2008 Proxy Statement Excerpt
and
New Articles of Incorporation

Proposal 4: Approval of Amended and Restated Articles of Incorporation
approval to adopt bylaws (other than a bylaw changing the
range of the authorized number of directors which requires
approval by the holders of a majority of our outstanding
shares) and to fix the exact number of directors within the
range authorized by the bylaws. It also generally requires
that amendments to our articles be approved by both the
board and a majority of OUf outstanding shares.

We are asking our shareholders to approve Amended and
Rest:ued Articles of Incorporation to eliminate provisions
of our articles that currently require a "supermajority"
shareholder vote for various actions. The amended and
restated articles have been approved, subject to shareholder
approval, by our Board of Directors upon the
recommendation of its Corporate Governance Committee.
The board and the committee recommend that you vote for
their approval.

Our Board of Directors and its Corporate Governance
Commiuee regularly review our corporate governance
practices to determine if they are in the best interests of
shareholders. The board and the comminee have
historically viewed shareholder supennajority voting as
desintble to assure that fundamental changes in our
governance structure requiring shareholder approval will be
made only when a broad consensus of shareholders
determines that a change is prudent. They continue to
believe that this is an important concern; however, they
nave also considered the strong level of shareholder
support for the elimination of supennajority shareholder
voting and the view of majority voting proponents that the
minimum shareholder approvals required by corporate law
are adequate to protect shareholder interests. Accordingly.
upon the recommendation of the committee, the board has
approved and recommends that shareholders approve the
amended and restated articles.

Our Articles of Incorporation currently require approval by
the holders of two-thirds of our outstanding shares for
shareholders to adopt bylaws, to fix the exact number of
our directon within the range authorized in our bylaws. and
to approve amendments to various provisions of our
articles. At prior annual meetings, shareholders have
approved proposals recommending that the board eliminate
these shareholder supennajority voting requirements. The
amended and restated articles will implement that
recommendation.
The Amended and Restated Articles of Incorporation will
eliminate shareholder supennajority voting provisions from
our articles. Shareholder approvals for maners previously
requiring a supennajority shareholder vote will become the
minimum required by the California General Corporation
Law to which we are subject. For shareholders to adopt
bylaws and approve amendments to our articles. the
statutory minimum generally is approval by the holden of
a majority of our outstanding shares. For shareholders to
the exact number of directors within the range specified
by our bylaws. the statutory minimum is approval by a
majority of the shares represented and voting at a duly held
meeting of shareholders with the approving majority also
constituting a majority of the quorum required for the
meeting.

Shareholder approval of the amended and restated articles
requires the favorable vote of the holders of not less than
two-thirds of our outstanding shares. Consequently.
abstaining or otherwise failing to vote on this proposal will
have the same effect as a vote against the proposal. If so
approved by shareholders, the amended and restated
articles will become effective upon the filing of an
appropriate Certificate of Amendment with the California
Secretary of State.

fix

The California General Corporation Law also generally
provides that our board is permitted without shareholder

The Amended and Restated Articles of Incorporation.
marked to reflect changes from our current articles, are
reprinted as Appendix B to this proxy statement.

THE BOARD OF DIRECTORS RECOMMENDS mAT YOU VOTE "FOR"
PROPOSAL 4
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Proposed Amended and Restated Articles of Incorporation
Words that arr IItlduscorrd art' addir;mlS wid .....ords tllat UTe litled
,hrou/(h art' df'lt'timu from
currrlll/trlidrs of tllcorpomtitm.

'II,

AMENDED AND RESTATED
ARTICLES OF INCORPORATJDN
OF
SEMPRA ENERGY
ARTICLE I
NAME
The name of the corporation is Sempra Energy (the "Corporation").

ARTICLE II
PURPOSE
The purpose of the Corporation is to engage in any lawful act or activity for which a corporation may be organized
under the General Corporation Law aCthe State of California (the "Genual Corporation Law"), other than the banking
business, the trust company business or the practice of a profession pennitted to be incorporated by the Califomia
Corporations Code.

ARTICLEIU
CAPITAL STOCK
I. The total number of shares of all classes of stock that the Corporation is authorized 10 issue is 800,000.000. of
which 750,000,000 shall be shares of common stock, no par value ("Common Stock"), and 50,000,000 shall be shares of
preferred stock ("Preferred Stocle"). The Preferred Stock may be issued in one or more series.

2. The board of directors of the Corporation (the "Board") is authorized (a) to fix the number of shares of Preferred
Stock of any series; (b) to determine the designation of any such series; (c) to increase or decrease (but not below the number
of shares of such series then outstanding) the number of shares of any such series subsequent to the issue of shares of that
series; and (d) to determine or alter the rights. preferences. privileges and restrictions granted to or imposed upon any such
series.

3. Sections 502 and 503 of the General Corporation Law shall not apply to distributions on Common Stock or
Preferred Stock.
ARTICLE IV

DIRECTORS
I. 'Tlte cue! rUI",ee. e( direel6P! e6mp,i~iftg the e"lire Beltld ~hall ee lilted (,e", li,"e 18 lime hy reseltllio" d( Ihe
BMiIi. 8' hy II hyl8W ft, smeftd"'e"! tftelee( dtlly adepted h) !he Bee,s 8' llppre;'ed hy ft8I'le:'-1 lhllrl Iw" thirds ,,( the

I.t.- Each director. including a director elected to fill a vacancy. shall hold office unlilthe expiration of the term for
which elected and until a .successor has been elected and qualified. Each director elected after May 8. 2006 shall he elected to
hold office until the next annual meeting of shareholders.
2.~ Vacancies in the Board, including. Wilhoutlimil:llion. vacancies created by Ihe remuval of any direclOr. may be
filled by a majority of the directors then in office. whether or not le.~s than a quorum. or hy a sole remaining director.
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ARTICLE V
CUMULATIVE VOTING
No shareholder may cumulate vOles in lhe e1eclion of directors. This Article V shall become effeclive only when the
Corporal ion becomes a "Iisted corporation" wilhin the meaning of Section 301.5 of the General Corporation Law.

ARTICLE VI
ACTION BY SHAREHOLDERS
Unless the Board of Direclors. by a resolution adopted by two-thirds of the authorized number of directors. waives the
provisions orthis Article in uny particular circumstance. any action required or permitted to be laken by shareholders of Ihe
Corpor3lion must be laken either at (i) a duly called annual or special meeting of shareholders of Ihe Corporation or (ii) by
(he unanimous written cansenl of all of the shareholders.

ARTICLE VII
LIABILITY OF DIRECTORS FOR MONETARY DAMAGES:
INDEMNIFICATION OF AND INSURANCE FOR CORPORATE AGENTS
I. The liability of the direclors of lhe Corporation for monetary damages shall be eliminated to Ihe fullest extent
permissible under California law.
2. The Corporation shall have the power. by bylaw. agn:ement or otherwise. to provide indemnification of agents (as
defined in Section 317 of the General Corporation Law) of the corporation to the fullest extent permissible under California
law and in excess of that expn:ssly permitted under Section 317 of the General Corporation Law. subject to the limits on such
excess indemnification set forth in Section 204 of the General Corporation Law.
3. 11le Corporalion shall have the power 10 purchase and maintain insurance on behalf of any agent (as defined in
Section 317 of the General Corporation Law) of me Corporation against any liability asserted against or incurred by the agent
in that capacity or arising out of the agent's status as such to me fullest extent permissible under California law and whether
or not the corporation would have the power to indemnify the agent under Section 317 of the General Corporation Law or
these articles of incorporation.

ARTICLE VIII
BY-LAWS
The Board of Directors is expressly authorized to make. amend or repeal the bylaws of the Corporation. without any
action on the part of the shareholders. except as otherwise required by the General Corporation Law. solely by the affirmative
vote of at least two-thirds of the authorized number of directors. The bylaws may also be amended or repealed by the
shacehoh.lef!i. httIO"I~ h) lhe aff1rlflathe '1'ete erthe holde'" efshare' represellting al least IViO thirtl, by the approval of the
outstanding shares of the Corporal ion. entitled Ie '1'ete ger'lerlllly in e!eelioll ef Direetor.•.
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SEC Staff Legal Bulletin No. 14
(Page 12, Section C.1.c highlighted)

Division of Corporation Finance
Securities and Exchange Commission
Shareholder Proposals
Staff Legal Bulletin No. 14 (CF)
Action: Publication of CF Staff Legal Bulletin
Date: July 13, 2001
Summary: This staff legal bulletin provides infonnation for companies and shareholders
on rule 14.-8 of the Securities Exchange Act of 1934.
Supplementary Information: The statements in this legal bulletin represent the views of
the Division of Corporation Finance. This bulletin is not a rule, regulation or statement of
the Securities and Exchange Commission. Further, the Commission has neither approved
nor disapproved its content.
Contact Person: For further information. please contact Jonathan Ingram,
Mich.el Coco, Lillian Cummins or Keir Gumbs at (202) 942-2900.

A. What is the purpose of this bulletin?
The Division of Corporation Finance processes hundreds of rule 14a-8 no-action
requests each year. We believe that companies and shareholders may benefit from
information that we can provide based on our experience in processing these requests.
Therefore, we prepared this bulletin in order to
•

explain the rule 14a-8 no-action process, as well as our role in this
process;

•

provide guidance to companies and shareholders by expressing our
views on some issues and questions that commonly arise under
rule 14a-8; and

•

suggest ways in which both companies and shareholders can facilitate
our review of no-action requests.

Because the substance of each proposal and no-action request differs, this bulletin
primarily addresses procedural matters that are common to companies and shareholders.
However. we also discuss some substantive matters that are of interest to companies and
shareholders alike.

We structured this bulletin in a question and answer format so that it is easier to
understand and we can more easily respond to inquiries regarding its contents. The
references to "we:' "our" and "us" are to the Division of Corporation Finance. You can
find a cnpy of rule 14a-8 in Release No. 34-40018, daled May 21,1998, which is located
on the Commission's website at www.scc.gov/rules/fina1l34-40018.htm.

B. Rule 143-8 and the no-action process.

I.

What is rule 14a-8?

Rule 14a-8 provides an opportunity for a shareholder owning a relatively smalJ
amount of a company's securities to have his or her proposal placed alongside
management's proposals in that company's proxy materials for presentation to a vote at
an annual or special meeting of shareholders. It bas become increasingly popular because
it provides an avenue for communication between shareholders and companies, as well as
among shareholders themselves. The rule generally requires the company to include the
proposal unless the shareholder has not complied with the rule's procedural requirements
or the proposal falls within one of the 13 substantive bases for exclusion described in the
table below.

Substantive
Basis

Description

Rule 14a-8(i)(I)

The proposal is not a proper subject for action by shareholders under
the laws of the jurisdiction of the company's organization.

Rule 14a-8(i)(2)

The proposal would, if implemented, cause the company to violate
any state, federal or foreign law to which it is subject.

Rule 14a-8(i)(3)

The proposal or supporting statement is contrary to any of the
Commission's proxy rules, including rule 14a-9, which prohibits
materially false or misleading statements in proxy soliciting
materials.

Rule 14a-8(i)(4)

The proposal relates to the redress of a personal claim or hrrievance
against the company or any other person, or is designed to result in a
benefit to the shareholder, or to further a personal interest, which is
not shared by the other shareholders at large.
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Rule 14.-8(i)(5)

The proposal relates to operations that account for less than 5% of the
company's total assets at the end of its most recent fiscal year. and for
less than 5% of its net earnings and gross sales for its most recent
fiscal year, and is not otherwise significantly related to the company's
business.

Rule 14.-8(i)(6)

The company would lack the power or authority to implement the
proposal.

Rule 14.-8(i)(7)

The proposal deals with a matter relating to the company's ordinary
business operations.

Rule 14.-8(i)(8)

The proposal relates to an election for membership on the company's
board of directors or analogous governing body.

Rule 14.-8(i)(9)

The proposal directly conflicts with one of the company's own
proposals to be submitted to shareholders at the same meeting.

Rule 14.-8(i)(lO) The company has already substantially implemented the proposal.

Rule 14.-8(i)(ll) The proposal substantially duplicates another proposal previously
submitted to the company by another shareholder that will be
included in the company's proxy materials for the same meeting.

Rule 14.-8(1)(12) The proposal deals with substantially the same subject matter as
another proposal or proposals that previously has or have been
included in the company's proxy materials within a specified time
frame and did not receive a specified percentage of the vote. Please
refer to questions and answers F.2, F.3 and FA for more complete
descriptions of this basis.

Rule 14.-8(i)(13) The proposal relates to specific amounts of cash or stock dividends.
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2.

How does rule 14a-8 operate?

The rule operates as follows:

3.

•

the shareholder must provide a copy of his or her proposal to the
company by the deadline imposed by the rule;

•

if the company intends to exclude the proposal from its proxy
materials, it must submit its reason(s) for doing so to the Commission
and simultaneously provide the shareholder with a copy of that
submission. This submission to the Commission of reasons for
excluding the proposal is commonly referred to as a no-action request;

•

the shareholder may, but is not required to, submit a reply to us with a
copy to the company; and

•

we issue a no-action response that either concurs or does not concur in
the company's view regarding exclusion of the proposal.

What are the deadlines contained in rule 14a-8?

Rule 14a-8 establishes specific deadlines for the shareholder proposal process.
The following table briefly describes those deadlines.

120 days
before the
release date
disclosed in
the previous
year's proxy
statement

Proposals for a regularly scheduled annual meeting must be received at
the company's principal executive offices not less than 120 calendar
days before the release date of the previous year's annual meeting
proxy statement. Both the release date and the deadline for receiving
rule 14a-8 proposals for the next annual meeting should be identified in
that proxy statement.

14-day notice
of defect(sY
response to
notice of
defect(s)

If a company seeks to exclude a proposal because the shareholder has
not complied with an eligibility or procedural requirement of
rule 14a~8, generally, it must notify the shareholder of the alleged
defect(s) within 14 calendar days of receiving the proposal. The
shareholder then has 14 calendar days after receiving the notification to
respond. Failure to cure the defect(s) or respond in a timely manner
may result in exclusion of the proposal.

4

80 days before
the company

files its
definitive

proxy
statement and
form of proxy

30 days before
the company
files its
definitive
proxy
statement and
form of proxy

Five days after
the company
has received a
revised
proposal

If a company intends to exclude a proposal from its proxy materials. it
must submit its no-action request to the Commission no later than
80 calendar days before it files its defmitive proxy statement and
fonn of proxy with the Commission unless it demonstrates
"good cause" for missing the deadline. In addition, a company must
simultaneously provide the shareholder with a copy of its no-action

request.

Ifa proposal appears in a company's proxy materials, the company may
elect to include its reasons as to why shareholders should vote against
the proposal. This statement of reasons for voting against the proposal
is commonly referred to as a statement in opposition. Except as
explained in the box immediately below, the company is required to
provide the shareholder with a copy of its statement in opposition no
later than 30 calendar days before it files its definitive proxy statement
and form of proxy.

If our no-action response provides for shareholder revision to the
proposal or supporting statement as a condition to requiring the
company to include it in its proxy materials, the company must provide
the shareholder with a copy of its statement in opposition no later than
five calendar days after it receives a copy of the revised proposal.

In addition to the specific deadlines in rule 14a-8, our informal procedures often
rely on timely action. For example, if our no-action response requires that the shareholder
revise the proposal or supporting statement, our response will afford the shareholder
seven calendar days from the date of receiving our response to provide the company with
the revisions. [n this regard, please refer to questions and answers 8.12.a and B.12.b.

4.

What is our role in the no-action process?

Our role begins when we receive a no-action request from a company. In these
no-action requests. companies often assert that a proposal is excludable under one or
more pans of rule 14a-8. We analyze each of the bases for exclusion that a company
asserts, as well as any arguments that the shareholder chooses to set forth, and determine
whether we concur in the company's view.
The Division oflnvestment Management processes rule 14a-8 no-action requests
submitted by registered investment companies and business development companies.
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Rule 14a-8 no-action requests submitted by registered investment companies and
business development companies, as well as shareholder responses to those requests,
should be sent to
U.S. Securities and Exchange Commission
Division of [nvestment Management
Office of Chief Counsel
450 Fifth Street, N.W.
Washington, D.C. 20549

AU other rule 14a-8 no-action requests and shareholder responses to those requests
should be sent to
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
450 Fifth Street, N. W.
Washington, D.C. 20549

5.

What facton do we consider in determining whether to concur in a
company's view regarding exclusion of a proposal from the proxy
statement?

The company has the burden of demonstrating that it is entitled to exclude a
proposal, and we will not consider any basis for exclusion that is not advanced by the
company. We analyze the prior no-action letters that a company and a shareholder cite in
support of their arguments and, where appropriate, any applicable case law. We also may
conduct our own research to detennine whether we have issued additional letters that
support or do not support the company's and shareholder's positions. Unless a company
has demonstrated that it is entitled to exclude a proposal, we will not concur in its view
that it may exclude that proposal from its proxy materials.

6.

Do we base our determinations solely on the subject matter of the
proposal?

No. We consider the specific arguments asserted by the company and the
shareholder, the way in which the proposal is drafted and how the arguments and our
prior no-action responses apply to the specific proposal and company at issue. Based on
these considerations, we may detennine that company X may exclude a proposal but
company Y cannot exclude a proposal that addresses the same or similar subject matter.
The following chart illustrates this point by showing that variations in the language of a
proposal, or different bases cited by a company, may result in different responses.
As shown below, the first and second examples deal with virtually identical proposals,
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but the different company arguments resulted in different responses. [n the second and
third examples, the companies made similar arguments, but differing language in the
proposals resulted in different responses.

Company

Proposal

PG&ECorp.

Adopt a policy that
independent directors are
appointed to the audit,
compensation and
nomination committees.

PG&ECorp.

Adopt a bylaw that
independent directors are
appointed for all future
openings on the audit,
compensation and
nomination committees.

General
Motors
Corp.

Adopt a bylaw requiring a
(ransition to independent
directors for each seat on
the audit, compensation
and nominating
committees as openings
occur (emphasis added).

Bases for
exclusion
that the
company
cited

Date of
our

Our response

response

Rule l4a-8(b)
only

Feb. 21, 2000

We did not concur in
PG&E's view that it
could exclude the
proposal. PG&E did not
demonstrate that the
shareholder failed to
satisfy the rule's
minimum ownership
requirements. PG&E
included the proposal in
its proxy materials.

Rule 14a-8{i)(6)

Jan. 22, 200 I

We concurred in
PO&E's view that it
could exclude the
proposal. PG&E
demonstrated that it
lacked the power or
authority to implement
the proposal. PO&E did
not include the proposal
in its proxy materials.

Mar. 22, 2001

We did not concur in
OM's view that it could
exclude the proposal.
GM did not demonstrate
that it lacked lhe power
or authority to
implement the proposal
or that it had
substantially
implemented the
proposal. GM included
the proposal in its proxy
materials.

only

Rules 14a-8{i)(6)
and 14a-8{i)(10)
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7.

Do we judge tbe merits of proposals?

No. We have no interest in the merits of a particular proposal. Our concern is that
shareholders receive full and accurate information about all proposals that are, or should
be, submitted to them under rule 14a·8.

8.

Are we required to respond to no-action requests?

No. Although we are not required to respond, we have, as a convenience to both
companies and shareholders, engaged in the informal practice of expressing our
enforcement position on these submissions through the issuance of no-action responses.
We do this to assist both companies and shareholders in complying with the proxy rules.

9.

Will we comment on tbe subject matter of pending litigation?

No. Where the arguments raised in the company's no-action request are before a
court of law, our policy is not to comment on those arguments. Accordingly, our
no-acrion response will express no view with respect to the company's intention to
exclude the proposal from its proxy materials.

10.

How do we respond to no-action requests?

We indicate either that there appears to be some basis for the company's view that
it may exclude the proposal or that we are unable to concur in the company's view that it
may exclude the proposal. Because the company submits the no-action request, our
response is addressed to the company. However, at the time we respond to a no-action
request, we provide all related correspondence to both the company and the shareholder.
These materials are available in the Commission's Public Reference Room and on
commercially available, external databases.

II.

What is tbe effect of our no-action response?

Our no·action responses only reflect our informal views regarding the application
of rule 14a-8. We do not claim to issue "rulings" or "decisions" on proposals that
companies indicate they intend to exclude, and our determinations do not and cannot
adjudicate the merits of a company's position with respect to a proposal. For example,
our decision not to recommend enforcement action does not prohibit a shareholder from
pursuing rights that he or she may have against the company in court should management
exclude a proposal from the company's proxy materials.
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12.

What is our role after we issue our no-action response?

Under rule 14a-8, we have a limited role after we issue our no-action response. In
addition, due to the large number of no-action requests that we receive between the
months of December and February, the no~action process must be efficient. As described
in answer 8.2, above, rule 14a-8 envisions a structured process under which the company
submits the request, the shareholder may reply and we issue our response. When
shareholders and companies deviate from this structure or are unable to resolve
differences, our time and resources are diverted and the process breaks down. Based on
our experience, this most often occurs as a result of friction between companies and
shareholders and their inability to compromise. While we are always available to
facilitate the fair and efficient application of the rule, the operation of the rule, as well as
the no-action process, suffers when our role changes from an issuer of responses to an
arbiter of disputes. The following questions and answers are examples of how we view
our limited role after issuance of our no~action response.

a. If our no-action response affords the shareholder additional time
to provide documentation of ownership or revise the proposal, but
the company does not believe that the documentation or revisions
comply with our no·action response, should the company submit a
new no-action request?
No. For example, our no-action response may afford the shareholder seven days
to provide documentation demonstrating that he or she satisfies the minimum ownership
requirements contained in rule 14a-8(b). If the shareholder provides the required
documentation eight days after receiving our no-action response, the company should not
submit a new no-action request in order to exclude the proposal. Similarly, if we indicate
in our response that the shareholder must provide factual support for a sentence in the
supporting statement, the company and the shareholder should work together
to determine whether the revised sentence contains appropriate factual support.

b. If our no-action response affords the shareholder an additional
seven days to provide documentation of ownership or revise the
proposal, who should keep track of when the seven·day period
begins to run?
When our no-action response gives a shareholder time, it is measured from the
date the shareholder receives our response. As previously noted in answer B.I 0, we send
our response to both the company and the shareholder. However, the company is
responsible for determining when the seven-day period begins to run. In order to avoid
controversy, the company should forward a copy of our response to the shareholder by a
means that permits the company to prove the date of receipt.
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13.

Does rule 14a-8 contemplate any other involvement by us after we
issue a no-action response?

Yes. If a shareholder believes that a company's statement in opposition is
materially false or misleading, the shareholder may promptly send a letter to us and the
company explaining the reasons for his or her view, as well as a copy of the proposal and
statement in opposition. Just as a company has the burden of demonstrating that it is
entitled to exclude a proposal, a shareholder should, to the extent possible, provide us
with specific factual infonnation that demonstrates the inaccuracy of the company's
statement in opposition. We encourage shareholders and companies to work out these
differences before contacting us.

14.

What must a company do if, before we have issued a no-action
response, the shareholder withdraws the proposal or the company
decides to include the proposal in its proxy materials?

If the company no longer wishes to pursue its no-action request, the company
should provide us with a letter as soon as possible withdrawing its no-action request. This
allows us to allocate our resources to other pending requests. The company should also
provide the shareholder with a copy of the withdrawal letter.

15.

If a company wishes to withdraw a no-action request, what

information should its withdrawal letter contain?
In order for us to process withdrawals efficiently, the company's letter should
contain
•

a statement that either the shareholder has withdrawn the proposal or
the company has decided to include the proposal in its proxy materials;

•

if the shareholder has withdrawn the proposal, a copy of the
shareholder's signed letter of withdrawal, or some other indication that
the shareholder has withdrawn the proposal;

•

ifthere is more than one eligible shareholder, the company must
provide documentation that all of the eligible shareholders have agreed
to withdraw the proposal;

•

if the company has agreed to include a revised version of the proposal
in its proxy materials, a statement from the shareholder that he or she
accepts the revisions; and

•

an affirmative statement that the company is withdrawing its no-action
request.
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c.

~d8!!!!!!!raing

the eUiibllity and procedural requirements of the rule

Rule 14a-8 contains eligibility and procedural requirements for shareholders who
wish to include a proposal in a company's proxy materials. Below, we address some of
the common questions that arise regarding these requirements.

1.

To be eligible to submit a proposal, rule 14a-8(b) requires the
shareholder to have continuously held at least $2,000 in market value,
or 1%, of the company's securities entitled to be voted on the proposal
at the meeting for at least one year by the date of submitting the
proposal. Also, the shareholder must continue to hold those securities
through the date of the meeting. The following questions and answers
address issues regarding shareholder eligibility.

a. How do you calculate the market value of the shareholder's
securities?
Due to market fluctuations, the value ofa shareholder's investment in the
company may vary throughout the year before he or she submits the proposal.
In order to detennine whether the shareholder satisfies the $2,000 threshold, we look at
whether, on any date within the 60 calendar days before the date the shareholder submits
the proposal, the shareholder's investment is valued at $2,000 or greater, based on the
average of the bid and ask prices. Depending on where the company is listed, bid and ask
prices may not always be available. For example, bid and ask prices are not provided for
companies listed on the New York Stock Exchange. Under these circumstances,
companies and shareholders should detennine the market value by multiplying the
number of securities the shareholder held for the one-year period by the highest selling
price during the 60 calendar days before the shareholder submitted the proposal.
For purposes of this calculation, it is important to note that a security's highest selling
price is not necessarily the same as its highest closing price.

b. What type of security must a shareholder own to be eligible to
submit a proposal?
A shareholder must own company securities entitled to be voted on the proposal
at the meeting.
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Example
A company receives a proposal relating to executive compensation from a
shareholder who owns only shares of the company's class B common stock.
The company's class B common stock is entitled to vote only on the election of
directors. Does the shareholder's ownership of only class B stock provide a basis for
the company to exclude the proposal?
Yes. This would provide a basis for the company to exclude the proposal because
the shareholder does not own securities entitled to he voted on the proposal at the
meeting.

c.

0

.houl

barehold 'I ownenhip be substantiated?

Under rule 14a·8(b). there are several ways to detennine whether a shareholder
has owned the minimum amount of company securities entitled to be voted on the
proposal at the meeting for the required time period. If the shareholder appears in the
company's records as a registered holder, the company can verify the shareholder's
eligibility independently. However, many shareholders hold their securities indirectly
through a broker or bank. In the event that the shareholder is not the registered holder, the
shareholder is responsible for proving his or her eligibility to submit a proposal to the
company. To do so, the shareholder must do one of two things. He or she can submit a
written statement from the record holder of the securities verifying that the shareholder
has owned the securities continuously for one year as of the time the shareholder submits
the proposal. Alternatively, a shareholder who has fileq a Schedule 13D, Schedule 130,
Fonn 4 or Fonn 5 reflecting ownership of the securities as of or before the date on which
the one-year eligibility period begins may submit copies of these fonns and any
subsequent amendments reporting a change in ownership level, along with a written
statement that he or she has owned the required number of securities continuously for
one year as of the time the shareholder submits the proposal.

(I)

Does a written statement from the shareholder's
investment adviser verifying that the shareholder held the
securities continuously for at least one year before
submitting the proposal demonstrate sufficiently
continuous ownership of the securities?

The written statement must be from the record holder of the shareholder's
securities, which is usually a broker or bank. Therefore, unless the investment adviser is
also the record holder, the statement would be insufficient under the rule.
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(2) Do a shareholder's monthly, quarterly or other periodic
investment statements demonstrate sufficiently continuous
ownership of the securities?
No. A shareholder must submit an affinnative written statement from the record
holder of his or her securities that specifically verifies that the shareholder owned t~e
securities continuously for a period of one year as of the time of submitting the proposal.

(3) If a shareholder submits his or her proposal to the
company on June 1, does a statement from the record
holder verifying that the shareholder owned the securities
continuously for one year as of May 30 of the same year
demonstrate sufficiently continuous ownership of the
securities as of the time he or she submitted the proposal?
No. A shareholder must submit proof from the record holder that the shareholder
continuously owned the securities for a period of one year as of the time the shareholder
submits the proposal.

d. Should a shareholder provide the company with a written
statement that he or she intends to continue holding the securities
through the date of the shareholder meeting?
Yes. The shareholder must provide this written statement regardless of the method
the shareholder uses to prove that he or she continuously owned the securities for a
period of one year as of the time the shareholder submits the proposal.

2.

In order for a proposal to be eligible for inclusion in a company's
proxy materials, rule 14a 8(d) requires that the proposal, including
any accompanying supporting statement, not exceed 500 words. The
fonowing questions and answers address issues regarding the
500-word limitation.
w

a. Maya company count the words in a proposal's "title" or
"heading" in determining whether the proposal exceeds the
500-word limitation?
Any statements that are, in effect. arguments in support of the proposal constitute
part of the supporting statement. Therefore, any "title" or "heading" that meets this test
may be counted toward the 500-word limitation.
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b. Does referencing a website address in the proposal or supporting
statement violate the SOo-word limitation of rule 14a-8(d)?
No. Because we count a website address as one word for purposes of the
500-word limitation, we do not believe that a website address raises the concern that
rule 14a-8(d) is intended to address. However, a website address could be subject to
exclusion if it refers readers to infonnation that may be materially false or misleading,
irrelevant to the subject matter of the proposal or otherwise in contravention oftbe proxy
rules. In this regard, please refer to question and answer F.1.

3.

Rule 14a-8(e)(2) requires that proposals for a regularly scheduled
annual meeting be received at the company's principal executive
offices by a date not less than 120 calendar days before the date of the
company's proxy statement released to shareholders in connection
with the previous year's annual meeting. The following questions and
answers address a number of issues that come up in applying this
provision.

a. How do we interpret the phrase "before the date of the company's
proxy statement released to shareholders?"
We interpret this phrase as meaning the approximate date on which the proxy
statement and form of proxy were first sent or given to shareholders. For example, ifa
company having a regularly scheduled annual meeting files its definitive proxy statement
and form of proxy with the Commission dated April I, 2001, but first sends or gives the
proxy statement to shareholders on April 15,2001, as disclosed in its proxy statement, we
will refer to the April IS, 200 I date as the release date. The company and shareholders
should use April 15,2001 for purposes of calculating the 120-day deadline in
rule 14a-8(e)(2).

b. How should a company that is planning to have a regularly
scheduled annual meeting calculate the deadline for submitting
proposals?
The company should calculate the deadline for submitting proposals as follows:
•
•
•

start with the release date disclosed in the previous year's proxy
statement;
increase the year by one; and
count back 120 calendar days.
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Examples
If a company is planning to have a regularly scheduled annual meeting in

May of 2003 and the company disclosed that the release date for its 2002 proxy
statement was April 14, 2002, how should the company calculate the deadline for
submitting rule 14a-8 proposals for the company's 2003 annual meeting?
•
•
•
•
•
•

The release date disclosed in the company's 2002 proxy statement was
April 14,2002.
Increasing the year by one, the day to begin the calculation is April 14,2003.
"Day one" for purposes of the calculation is April 13, 2003.
"Day 120" is December 15, 2002.
The 120-day deadline for the 2003 annual meeting is December 15,2002.
A rule 14a-8 proposal received after December 15,2002 would be untimely.

If the 120 th calendar day before the release date disclosed in the previous year's

proxy statement is a Saturday, Sunday or federal holiday, does this change the
deadline for receiving rule 14a-8 proposals?
No. The deadline for receiving rule 14a-8 proposals is always the 120th calendar
day before the release date disclosed in the previous year's proxy statement. Therefore, if
the deadline falls on a Saturday, Sunday or federal holiday, the company must disclose
this date in its proxy statement, and rule 14a-8 proposals received after business reopens
would be untimely.

c. How does a shareholder know where to send his or her proposal?
The proposal must be received at the company's principal executive offices.
Shareholders can find this address in the company's proxy statement. If a shareholder
sends a proposal to any other location, even if it is to an agent of the company or to
another company location, this would not satisfy the requirement.

d. How does a shareholder know if his or her proposal has been
received by the deadline?
A shareholder should submit a proposal by a means that allows him or her to
detennine when the proposal was received at the company's principal executive offices.

4.

Rule l4a-8(h)(I) requires that the shareholder or his or her qualified
representative attend the shareholders' meeting to present the
proposal. Rule 14a-8(h)(3) provides that a company may exclude a
shareholder's proposals for two calendar years if the company
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included one of the shareholder's proposals in its proxy materials for
a shareholder meeting, neither the shareholder nor the shareholder's
qualified representative appeared and presented the proposal and the
shareholder did not demonstrate "good cause" for failing to attend the
meeting or present the proposal. The following questions and answers
address issues regarding these provisions.

a. Does rule 14a-8 require a shareholder to represent in writing
before the meeting that he or she, or a qualified representative,
will attend the shareholders' meeting to present the proposal?
No. The Commission stated in Release No. 34-20091 that shareholders are no
longer required to provide the company with a written statement of intent to appear and
present a shareholder proposaL The Commission eliminated this requirement because it
"serve[d] little purpose" and only encumbered shareholders. We, therefore, view it as
inappropriate for companies to solicit this type of written statement from shareholders for
purposes of rule 14a-8. In particular, we note that shareholders who are unfamiliar with
the proxy rules may be misled, even unintentionally, into believing that a written
statement of intent is required.

b. What if a shareholder provides an unsolicited, written statement
that neither the shareholder nor his or her qualified representative
will attend the meeting to present the proposal? May the company
exclude the proposal under this circumstance?
Yes. Rule 14a-8(i)(3) allows companies to exclude proposals that are contrary to
the proxy rules, including rule 14a-8(h)(I). Ifa shareholder voluntarily provides a
written statement evidencing his or her intent to act contrary to rule 14a-8(h)(I),
rule 14a-8(i)(3) may serve as a basis for the company to exclude the proposal.

c. If a company demonstrates that it is entitled to exclude a proposal
under rule 14a-8(h)(3), can the company request that we issue a
no-action response that covers both calendar years?
Yes. For example, assume that, without "good cause," neither the shareholder nor
the shareholder's representative attended the company's 2001 annual meeting to present
the shareholder's proposal, and the shareholder then submits a proposal for inclusion in
the company's 2002 proxy materials. If the company seeks to exclude the 2002 proposal
under rule 14a-8(h)(3), it may concurrently request forward-looking relief for any
proposal(s) that the shareholder may submit for inclusion in the company's 2003 proxy
materials. Ifwe grant the company's request and the company receives a proposal from
the shareholder in connection with the 2003 annual meeting, the company still has an
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obligation under rule 14a-80) to notify us and the shareholder of its intention to exclude
the shareholder's proposal from its proxy materials for that meeting. Although we will
retain that notice in our records, we will not issue a no-action response.

5.

In addition to rule 14a-8(h)(3), are there any other circumstances in
which we will grant forward.looking relief to a company under

rule 14a-8?
Yes. Rule 14a-8(i)(4) allows companies to exclude a proposal ifit relates to the
redress of a personal claim or grievance against the company or any other person or is
designed to result in a benefit to the shareholder, or to further a personal interest, that is
not shared by the other shareholders at large. [n rare circumstances, we may grant
forward-looking relief if a company satisfies its burden of demonstrating that the
shareholder is abusing rule 14a~8 by continually submitting similar proposals that relate
to a particular personal claim or grievance. As in answer C.4.c, above, if we grant this
relief, the company still has an obligation under rule 14a-8(j) to notify us and the
shareholder of its intention to exclude the shareholder's proposal(s) from its proxy
materials. Although will retain that notice in our records, we will not issue a no-action
response.

6.

What must a company do in order to exclude a proposal that fails to
comply with the eligibility or procedural requirements of the rule?

If a shareholder fails to follow the eligibility or procedural requirements of
rule 14a-8, the rule provides procedures for the company to follow if it wishes to exclude
the proposal. For example, rule 14a-8(f) provides that a company may exclude a proposal
from its proxy materials due to eligibility or procedural defects if
•

within 14 calendar days of receiving the proposal, it provides the
shareholder with written notice of the defect(s), including the time
frame for responding; and

•

the shareholder fails to respond to this notice within 14 calendar days
of receiving the notice of the defect(s) or the shareholder timely
responds but does not cure the eligibility or procedural defect(s).

Section G.3 - Eligibility and Procedural Issues, below, contains information that
companies may want to consider in drafting these notices. If the shareholder does not
timely respond or remedy the defect(s) and the company intends to exclude the proposal,
the company still must submit, to us and to the shareholder, a copy of the proposal and its
reasons for excluding the proposal.
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a. Should a company's notices of defect(s) give different levels of
information to different shareholders depending on the
company's perception of the shareholder's sophistication in
rule 14a-8?
No. Companies should not assume that any shareholder is familiar with the proxy
rules or give different levels of infonnation to different shareholders based on the fact
that the shareholder mayor may not be a frequent or "experienced" shareholder
proponent.

b. Should companies instruct shareholders to respond to the notice of
defect(s) by a specified date rather than indicating that
shareholders have 14 calendar days after receiving the notice to
respond?
No. Rule 14a~8(f) provides that shareholders must respond within 14 calendar
days of receiving notice of the alleged eligibility or procedural defect(s). If the company
provides a specific date by which the shareholder must submit his or her response, it is
possible that the deadline set by the company will be shorter than the 14~day period
required by rule 14a-8(f). For example, events could delay the shareholder's receipt of
the notice. As such, if a company sets a specific date for the shareholder to respond and
that date does not result in the shareholder having 14 calendar days after receiving the
notice to respond, we do not believe that the company may rely on rule 14a~8(f) to
exclude the proposal.

c. Are there any circumstances under which a company does not
have to provide the shareholder with a notice of defect(s)? For
example, what should the company do if the shareholder indicates
that he or she does not own at least $2,000 in market value, or 1%,
of the company's securities?
The company does not need to provide the shareholder with a notice of defect(s)
if the defect(s) cannot be remedied. In the example provided in the question, because the
shareholder cannot remedy this defect after the fact, no notice of the defect would be
required. The same would apply, for example, if
•

the shareholder indicated that he or she had owned securities entitled
to be voted on the proposal for a period of less than one year before
submitting the proposal;

•

the shareholder indicated that he or she did not own securities entitled
to be voted on the proposal at the meeting;

•

the shareholder failed to submit a proposal by the company's properly
determined deadline; or
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•

the shareholder, or his or her qualified representative, failed to attend
the meeting or present one of the shareholder's proposals that was
included in the company's proxy materials during the past two
calendar years.

In all of these circumstances, the company must still submit its reasons regarding
exclusion of the proposal to us and the shareholder. The shareholder may, but is not
required to, submit a reply to us with a copy to the company.

D. Questions regarding the inclusion of shareholder names in proxy statements.
1.

If the shareholder's proposal will appear in the company's proxy
statement, is the company required to disclose the shareholder's
name?

No. A company is not required to disclose the identity of a shareholder proponent
in its proxy statement. Rather, a company can indicate that it will provide the infonnation
to shareholders promptly upon receiving an oral or written request.

2.

Maya shareholder request that the company not disclose his or her
name in the proxy statement?

Yes. However, the company has the discretion not to honor the request. [n this
regard, if the company chooses to include the shareholder proponent's name in the proxy
statement. rule 14a-8(1)( I) requires that the company also include that shareholder
proponent's address and the number of the company's voting securities that the
shareholder proponent holds.

3.

If a shareholder includes his or her e-mail address in the proposal or
supporting statement, may the company exclude the e-mail address?

Yes. We view an e-mail address as equivalent to the shareholder proponent's
name and address and, under rule 14a-8(1)(I), a company may exclude the shareholder's
name and address from the proxy statement.

E. Questions regarding revisions to proposals and supporting statements.
In this section, we first discuss the purpose for allowing shareholders to revise
portions of a proposal and supporting statement. Second, we express our views with
regard to revisions that a shareholder makes to his or her proposal before we receive a
company's no-action request, as well as during the course of our review of a no-action
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request. Finally, we address the circumstances under which our responses may allow
shareholders to make revisions to their proposals and supporting statements.

1.

Why do our no-action responses sometimes permit shareholders to
make revisions to their proposals and supporting statements?

There is no provision in rule 14a-8 that allows a shareholder to revise his or her
proposal and supporting statement. However, we have a long-standing practice of issuing
no-action responses that permit shareholders to make revisions that are minor in nature
and do not alter the substance of the proposal. We adopted this practice to deal with
proposals that generally comply with the substantive requirements of the rule, but contain
some relatively minor defects that are easily corrected. In these circumstances, we believe
that the concepts underlying Exchange Act section 14(a) are best seIVed by affording an
opportunity to correct these kinds of defects.
Despite the intentions underlying our revisions practice, we spend an increasingly
large portion of our time and resources each proxy season responding to no-action
requests regarding proposals or supporting statements that have obvious deficiencies in
ternts of accuracy, clarity or relevance. This is not beneficial to all participants in the
process and diverts resources away from analyzing core issues arising under rule 14a-8
that are matters of interest to companies and shareholders alike. Therefore, when a
proposal and supporting statement will require detailed and extensive editing in order to
bring them into compliance with the proxy rules, we may find it appropriate for
companies to exclude the entire proposal, supporting statement, or both, as materially
false or misleading.

2.

If a company has received a timely proposal and the shareholder

makes revisions to the proposal before the company submits its
no-action request, must the company accept those revisions?
No, but it may accept the shareholder's revisions. If the changes are such that the
revised proposal is actually a different proposal from the original, the revised proposal
could be subject to exclusion under
•

rule 14a-8(c), which provides that a shareholder may submit no more
than one proposal to a company for a particular shareholders' meeting;
and

•

rule 14a-8(e), which imposes a deadline for submitting shareholder
proposals.
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3.

If the shareholder decides to make revisions to his or her proposal
after the company has submitted its no-action request, must the
company address those revisions?

No, but it may address the shareholder's revisions. We base our no-action
response on the proposal included in the company's no-action request. Therefore, if the
company indicates in a letter to us and the shareholder that it acknowledges and accepts
the shareholder's changes, we will base our response on the revised proposal. Otherwise,
we will base our response on the proposal contained in the company's original no-action
request. Again, it is important for shareholders to note that, depending on the nature and
timing of the changes, a revised proposal could be subject to exclusion under
rule 14.-8(c), rule 14.-8(e), or both.

4.

If the shareholder decides to make revisions to his or her proposal
after the company has submitted its no-action request, should the
shareholder provide a copy of the revisions to us?

Yes. All shareholder correspondence relating to the no-action request should be
sent to us and the company. However, under rule 14a·8, no-action requests and
shareholder responses to those requests are submitted to us. The proposals themselves are
not submitted to us. Because proposals are submitted to companies for inclusion in their
proxy materials, we will not address revised proposals unless the company chooses to
acknowledge the changes.

5.

When do our responses afford shareholders an opportunity to revise
their proposals and supporting statements?

We may, under limited circumstances, pennit shareholders to revise their
proposals and supporting statements. The following table provides examples of the
rule 14a-8 bases under which we typically allow revisions, as well as the types of
pennissible changes:

Basis

Type of revision that we may permit

Rule 14.-8(i)(I)

When a proposal would be binding on the company if approved by
shareholders, we may pennit the shareholder to revise the proposal to
a recommendation or request that the board of directors take the action
specified in the proposal.
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Rule 14a-8(i)(2)

If implementing the proposal would require the company to breach
existing contractual obligations, we may permit the shareholder to
revise the proposal so that it applies only to the company's future
contractual obligations.

Rule 14a-8(i)(3)

If the proposal contains specific statements that may be materially
false or misleading or irrelevant to the subject matter of the proposal,
we may permit the shareholder to revise or delete these statements.
Also, if the proposal or supporting statement contains vague terms, we
may, in rare circumstances, permit the shareholder to clarify these

terms.
Rule 14a-8(i)(6)

Same as rule 14a-8(i)(2), above.

Rule 14a-8(i)(7)

If it is unclear whether the proposal focuses on senior executive
compensation or director compensation, as opposed to general
employee compensation. we may pennit the shareholder to make this
clarification.

Rule 14a-8(i)(8)

If implementing the proposal would disqualify directors previously
elected from completing their terms on the board or disqualify
nominees for directors at the upcoming shareholder meeting, we may
permit the shareholder to revise the proposal so that it will not affect
the unexpired terms of directors elected to the board at or prior to the
upcoming shareholder meeting.

Rule 14a-8(i)(9)

Same as rule 14a-8(i)(8), above.

F. Other questions that arise under rule 14a-8.

1.

Maya reference to a website address in the proposal or supporting
statement be subject to exclusion under the rule?

Yes. [n some circumstances, we may concur in a company's view that it may
exclude a website address under rule 14a-8(i)(3) because information contained on the
website may be materially false or misleading, irrelevant to the subject matter of the
proposal or otherwise in contravention of the proxy rules. Companies seeking to exclude
a website address under rule 14a-8(i)(3) should specifically indicate why they believe
information contained on the particular website is materially false or misleading,
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irrelevant to the subject matter of the proposal or otherwise in contravention of the
proxy rules.

2.

Rule 14a·S(i)(12) provides a basis for a company to exclude a proposal
dealing with substantially the same subject matter as another
proposal or proposals that previously has or have been included in the
company's proxy materials. How does rule 14a·S(i)(12) operate?

Rule 14a-8(i)(12) operates as follows:
a. First, the company should look back three calendar years to see if it
previously included a proposal or proposals dealing with substantially
the same subject matter. If it has not. rule 14a-8(i)(12) is not available
as a basis to exclude a proposal from this year's proxy materials.
b. If it has, the company should then count the number of times that a
proposal or proposals dealing with substantially the same subject
matter was or were included over the preceding five calendar years.
c. Finally, the company should look at the percentage of the shareholder
vote that a proposal dealing with substantially the same subject matter
received the last time it was included.
•

If the company included a proposal dealing with substantially
the same subject matter only once in the preceding five
calendar years, the company may exclude a proposal from this
year's proxy materials under rule 14a-8(i)(l2)(i) if it received
less than 3% of the vote the last time that it was voted on.

•

If the company included a proposal or proposals dealing with
substantially the same subject matter twice in the preceding
five calendar years, the company may exclude a proposal from
this year's proxy materials under rule 14a-8(i)(l2)(ii) ifit
received less than 6% of the vote the last time that it was
voted on.

•

If the company included a proposal or proposals dealing with
substantially the same subject matter three or more times in
the preceding five calendar years, the company may exclude a
proposal from this year's proxy materials under
rule 14a-8{i)(12)(iii) ifit received less thoo 10% of the vote
the last time that it was voted on.
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3.

Rule 14.-8(i)(12) refers to c.lend.r ye.rs. How do we interpret

calendar years for this purpose?
Because a calendar year runs from January 1 through December 31, we do not
look at the specific dates of company meetings. Instead, we look at the calendar year in
which a meeting was held. For example, a company scheduled a meeting for
April 25, 2002. In looking back three calendar years to determine if it previously had
included a proposal or proposals dealing with substantially the same subject matter. any
meeting held in calendar years 1999,2000 or 2001- which would include any meetings
held between January I, 1999 and December 31, 2001 - would be relevant under
rule 140-8(i)(12).

Examples
A company receives a proposal for inclusion in its 2002 proxy materials dealing with
substantially the same sUbject matter as proposals that were voted on at the
following shareholder meetings:
Calendar Year

1997

1998

1999

2000

2001

2002

2003

Voted on?

Yes

No

No

Yes

No

-

-

Percentage

4%

NIA

NIA

4%

NIA

-

-

May the company exclude the proposal from its 2002 proxy materials in reliance on
rule 14.-8(i)(12)?
Yes. The company would be entitled to exclude the proposal under
rule l4a-8(i)(l2)(ii). First, calendar year 2000, the last time the company included a
proposal dealing with substantially the same subject matter. is within the prescribed three
calendar years. Second, the company included proposals dealing with substantially the
same subject matter twice within the preceding five calendar years. specifically, in 1997
and 2000. Finally, the proposal received less than 6% of the vote on its last submission to
shareholders in 2000. Therefore, rule 140-8(i)(12)(ii), which pennits exclusion when 0
company has included a proposal or proposals dealing with substantially the same subject
matter twice in the preceding five calendar years and that proposal received less than 6%
of the shareholder vote the last time it was voted on, would serve as a basis for excluding
the proposal.
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If the company excluded the proposal from its 2002 proxy materials and then

received an identical proposal for inclusion in its 2003 proxy materials, may the
company exclude the proposal from its 2003 proxy materials in reliance on
rule 14a-8(1)(12)?
No. Calendar year 2000, the last time the cnmpany included a proposal dealing
with substantially the same subject matter, is still within the prescribed three calendar
years. However, 2000 was the only time within the preceding five calendar years that the
company included a proposal dealing with substantially the same subject matter, and it
received more than 3% of the vote at the 2000 meeting. Therefore, the company would
nnt be entitled to exclude the proposal under rule 14a-8(i)(12)(i).

4.

How do we count votes under rule 14a-8(i)(12)?

Only votes for and against a proposal are included in the calculation of the
shareholder vote of that proposal. Abstentions and broker non-votes are not included in
this calculation.

Example
A proposal received the following votes at the company's last anoual meeting:
•
•
•
•

5,000 votes for the proposal;
3,000 votes against the proposal;
1,000 broker noo-votes; and
1,000 abstentions.

How is the shareholder vote of this proposal calculated for purposes of
rule 14a-8(1)(12)?
This percentage is calculated as follows:
Votes For the Proposal
(Votes Against the Proposal + Votes For the Proposal)

=

Voting Percentage

Applying this fonnula to the facts above, the proposal received 62.5% of the vote.
5,000
3,000 + 5,000

~

.625
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G. How can companies and shareholders facilitate our processing of no-action
requests or take steps to avoid the submission of no-action reguests?
Eligibility and Procedurallssues
I.

Before submitting a proposal to a company. a shareholder should look in the
company's most recent proxy statement to fmd the deadline for submitting
rule 14a-8 proposals. To avoid exclusion on the basis of untimeliness, a
shareholder should submit his or her proposal well in advance of the
deadline and by a means that allows the shareholder to demonstrate the date
the proposal was received at the company's principal executive offices.

2.

A shareholder who intends to submit a written statement from the record
holder of the shareholder's securities to verify continuous ownership of the
securities should contact tbe record holder before submitting a proposal to
ensure that the record holder will provide the written statement and knows
bow to provide a written statement that will satisfy the requirements of
rule l4a-8(b).

3.

Companies should consider the following guidelines when drafting a letter
to notify a shareholder of perceived eligibility or procedural defects:
•

provide adequate detail about what the shareholder must do to remedy
all eligibility or procedural defects;

•

although not required, consider including a copy of rule 14a-8 with the
notice of defect(,);

•

explicitly state that the shareholder must respond to the company's
notice within 14 calendar days of receiving the notice of defect(s); and

•

send the notification by a means that allows the company to detennine
when the shareholder received the letter.

4.

Rule 14a-8(f) provides that a shareholder's response to a company's notice
of defect(s) must be postmarked, or transmitted electronically, no later than
14 days from the date the shareholder received the notice of defect(s).
Therefore. a shareholder should respond to the company's notice of
defect(s) by a means that allows the shareholder to demonstrate when he or
she responded to the notice.

5.

Rather than waiting until the deadline for submitting a no-action request. a
company should submit a no-action request as soon as possible after it
receives a proposal and detennines that it will seek a no-action response.

6.

Companies that will be submitting multiple no-action requests should
submit their requests individually or in small groups rather than waiting and
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sending them all at once. We receive the heaviest volume of no-action
requests between December and February of each year. Therefore, we are
not able to process no-action requests as quickly during this period. Our
experience shows that we often receive 70 to 80 no-action requests a week
during our peak period and, at most, we can respond to 30 to 40 requests in
any given week. Therefore, companies that wait until December through
February to submit all of their requests will have to wait longer for a
response.
7.

Companies should provide us with all relevant correspondence when
submitting the no-action request, including the shareholder proposal, any
cover letter that the shareholder provided with the proposal, the
shareholder's address and any other correspondence the company has
exchanged with the shareholder relating to the proposaL. If the company
provided the shareholder with notice of a perceived eligibility or procedural
defect, the company should include a copy of the notice, documentation
demonstrating when the company notified the shareholder, documentation
demonstrating when the shareholder received the notice and any
shareholder response to the notice.

8.

Ifa shareholder intends to reply to the company's no-action request, he or
she should try to send the reply as soon as possible after the company
submits its no-action request.

9.

Both companies and shareholders should promptly forward to each other
copies of all correspondence that is provided to us in connection with
no-action requests.

10.

Due to the significant volume of no-action requests and phone calls we
receive during the proxy season, companies should limit their calls to us
regarding the status of their no-action request.

11.

Shareholders who write to us to object to a company's statement in
opposition to the shareholder's proposal also should provide us with copies
of the proposal as it will be printed in the company's proxy statement and
the company's proposed statement in opposition.

Substantive Issues
1.

When drafting a proposal, shareholders should consider whether the
proposal, if approved by shareholders, would be binding on the company.
In our experience, we have found that proposals that are binding on the
company face a much greater likelihood of being improper under state law
and, therefore, excludable under rule 14a-8(i)( I).
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2.

When drafting a proposal, shareholders should consider what actions are
within a company's power or authority. Proposals often request or require
action by the company that would violate law or would not be within the
power or authority of the company to implement.

3.

When drafting a proposal, shareholders should consider whether the
proposal would require the company to breach existing contracts. In our
experience, we have found that proposals that would result in the company
breaching existing contractual obligations face a much greater likelihood of
being excludable under rule l4a-8(iX2l, rule 14a-8(iX6l, or botb. This is
because implementing the proposals may require the company to violate
law or may not be within the power or authority of the company to
implement.

4.

In drafting a proposal and supporting statement, shareholders should avoid
making unsupported assertions of fact. To this end, shareholders should
provide factual support for statements in the proposal and supporting
statement or phrase statements as their opinion where appropriate.

5.

Companies should provide a supporting opinion of counsel when the
reasons for exclusion are based on matters of state or foreign law. In
determining how much weight to afford these opinions, one factor we
consider is whether counsel is licensed to practice law in the jurisdiction
where the law is at issue. Shareholders who wish to contest a company's
reliance on a legal opinion as to matters of state or foreign law should, but
are not required to, submit an opinion of counsel supporting their position.

H. Conclusion

Whether or not you are familiar with rule 14a-8, we hope that this bulletin helps
you gain a better understanding of the rule, the no-action request process and our views
on some issues and questions that commonly arise during our review of no-action
requests. While not exhaustive, we believe that the bulletin contains information that will
assist both companies and shareholders in ensuring that the rule operates more
effectively. Please contact us with any questions that you may have regarding
information contained in the bulletin.
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Exhibit C

Jett. Jennifer
From:

mharris@CSEA.COM

Sent:

Thursday, December 03,20098:43 PM

To:

Clark., Randall; Jett. Jennifer

Cc:

Breach, Mary

Subject:

broker letter

Attachments: barker letter to sempra.pdf
To Randall Clark:
Please find letter from my broker in the enclosed attachment.
Thank you,

tfftll"ti IItII"I"Ii

M,,. RdatN/(,f Rtfl'tJU{tat;,.,.

c.tl &k.! £.,"1"' 1/"",,,;,,
10211

T""-",

of_, #1/

R4f"~ ~q~ (}If 91730
909

~66-2997

1/5/20 I0

M.rtlnG:" RRtIC Flnancllll
Inc.
4093 8rodctoo Avenue
Rlwrslde, CA 92501<5440

s.rvsces..

December 3, 2009

951.686.666.'3 omce
951.686.6655 Fax

Marta E. Harris
*** FISMA & OMB Memorandum M-07-16 ***

Dear Marta,
This is to confirm that Marta E. Harris, has continuously held no less than (50) shares of
Sempra Energy (SRE) since at least October 1,2008 or earlier.

Sincerely,

Gina M. Rezac
SaccPoinI FiaInc:iII. IlK.

MatUnez &: R<!zac

SecuJ1Ues oHe,ed thr~ S"lg9Pomt Finllllel'li. 1i"C.• men'lbet FlNRA;S!PC.
Inc. ,s not aNi1i<!leQ" wiUl SacoeP'O'nl fj",mc;llI. bx;. 0( recJStered us a brokCf.(!calef or lmes+cnlent aclv;sor.

r;n~al Ser~ice$.

Exhibit D

Jell. Jennifer
From:

Jett, Jennifer

Sent:

Tuesday, January 05, 2010 5:06 PM

To:

'mharris@CSEA.COM'

Subject:

RE: returning call

Importance:

High

Attachments: 20100105165111.pdf
Marti,
Briefly, our no-action request will emphasize that we already fully implemented your proposal in 2008.
Attached is a copy of our November 20, 2009 letter to you (and excerpted portions of the attachments thereto), explaining
how and when your proposal was implemented and pointing out the rule under which we may exclude your proposal.
I attempted to call you on several occasions so that we could walk through any questions o~ concerns you may have.

To save the company (ultimately the shareholders) time and money, I respectfully ask that you withdraw your proposal
given it has been fully implemented. You may do so simply by responding to this email acknowledging that you wish to
withdraw your proposal.
Due to time constraints, if I do not hear from you by the close of business tomorrow, I will move forward with submitting
our no action request.
Please do not hesitate to call me if you have any questions.
Regards,
Jennifer
Jennifer F. Jett
Assistant Secretary
and Senior Counsel
Sempra Energy
101 Ash Street
San Diego, CA 92101
619.696.4316 (p)

619.696.4488 (0
iiett@sempra.com

From: mharris@CSEA.COM [mailto:mharris@CSEA.COM]
sent: Tuesday, January OS, 2010 4:25 PM
To: Jett, Jennifer
Subject: RE: returning call
Dear Ms. Jett:
Thanks for your patience and understanding of my workload. Would you be kind enough to send me a "brief
executive summary" of Sempra's reasons for submitting a no action request to the SEC.
Much appreciated,
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From: Jett, Jennifer [maitto:jjett@sempra.com]
Sent: Monday, January 04, 2010 12:05 PM
To: Harris, Marti
Subject: RE: returning call
Thanks for the response, Marti. I was hoping we could chat about your shareholder proposal before we submit our
no·action request letter to the SEC (due this week). I thought a phone call would be easier because I already sent

you a letter listing the reasons why we should be able to exclude the proposal, and a "live" dialogue might be more
useful for both of us. If you are able, please feel free to call me at your convenience during business hours (619
696-4316) or even after hours on my cell (619-342-6149). Not only do I think a live conversation might be more
useful, but I also think it would save time and resources if we could resolve some of these issues before taking a lot
of unnecessary formal action.

I am available most of today, and later this evening, so please feel free to call anytime.
Kind regards,
Jennifer

From: mharris@CSEA.COM [mailto:mharris@CSEA.COM]
Sent: Monday, January 04, 2010 11:23 AM
To: Jett, Jennifer
Subject: returning call
Dear Ms. Jett:
I am in receipt of your telephone call placed to my work office number and would prefer to communicate
by email as I am a field representative it makes it easier to respond.
Thank you.
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