UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561
DIVISION OF
CORPORATION FINANCE

Januar 27,2010

Alan L. Dye
Hogan & Harson LLP
Columbia Square
555 Thirteenth Street, NW
Washington, DC 20004
Re: General Dynamics Corporation

Incomingletter dated December 22,2009
Dear Mr. Dye:

This is in response to your letters dated December 22, 2009 and January 19, 2010
the shareholder proposal submitted to General Dynamics by John Chevedden.
concernng
We also have received letters from the proponent dated December 29,2009,
Januar 13,2010, Januar 19,2010 and Januar 26,2010: Our response is attached to

the enclosed photocopy of your correspondence. By doing this, we avoid having to recite
or sumarze the facts set forth in the correspondence. Copies of all of the

. correspondence also will be provided to the proponent.

In connection with this matter, your attentionIs directed to the enclosure, which
the Division's informal procedures regarding shareholder
proposals.
sets forth a brief discussion of

Heather L. Maples
Senior Special Counsel
Enclosures
cc: John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

\\

Januar 27, 2010

Response of the Office of Chief Counsel
Division of Corporation Finance
Re: General Dynamics Corporation

Incoming letter dated December 22, 2009
The proposal relates to special meetings.

There appears to be some basis for your view that General Dynamics may exclude
the proposal under rule 14a-8(f). We note that the proponent appears to have failed to
supply, within 14 days of receipt of General Dynamics' request, documenta support

suffciently evidencing that he satisfied the minimum ownership requirement for the
one-year period required by rule 14a-8(b). Accordingly, we will not recommend
enforcement action to the Commission if General Dynamics omits the proposal from its
proxy materials in reliance on rules 14a-8(b) and 14a-8(f). In reaching this position, we
have not found it necessar to address the alternative bases for omission upon which
General Dynamics relies~

Sincerely,

Attorney-Adviser

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

Corporation Finance believes that its responsibility with respect to
14a-8),as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a paricular matter to
recommend enforcement action to the Commission: In connection with a shareholder proposal
The Division of

matters arising under Rule 14a-8 (17 CFR 240.

under Rule 14a-8, the Division's staff considers the information fuished to it by
in support of

the Company

its intention to exclude the proposals from the Company's proxy materials; as

as any information fuished by the proponent or the proponent's representative.

well

Rule 14a-8(k) does not require any communications from shareholders to the
. Commission's staff, the staff
wil always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taen would be violative of the statute or rule involved. The receipt by the staff
Although

of such information, however, should not be construed as changing the staffs informal
procedures and proxy review into a formal or adversary.

procedure.

It is important to note that the staff s and Commission's no-action responses to
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these noaction letters do not and cannot adjudicate the merits of a company's positÎonwith respect to the
proposaL. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionar
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company's proxy
materiaL.

JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

Januar 26, 2010
Offce of Chief Counsel

Division of Corporation Finance

and Exchage Commssion
100 F Street NE
Washington, DC 20549
Securities

# 4 John Chevedden's Rule 14a-8 Proposal
General Dynamics (GD)

Special Meeting Topic
Ladies and Gentlemen:
This fuer responds to the December 22, 2009 no action request, supplemented January 19,

2010.

Neither the company nor its opinon address ths key sentence in the proposa:
"Tils proposal does not impact our board's curent power to call a special meeting."

This same defect applies to a number of2010 no action requests with opinions.
This is to request that the Securties and Exchange Commssion alow ths resolution to std and
be voted upon in the 2010 proxy.

Sincerely.

~...

000 Chevedden

cc:

David A. Savner ,dsavner~generaldynaics.com/

(GD: Rule 14a-8 Proposal, October 26,2009)
3 (number to be assigned by the company) - Special Shareowner Meetings
RESOLVED, Shareowners ask our board to tae the steps necessar to amend our bylaws and

each appropriate governing document to give holders of 10% of our outstandig common stock
(or the lowest percentage allowed by law above 10%) the power to cal special shareowner
meetigs. This includes any combination of small shareowners who can combine their holdings

to equal the above i 0% of holders. This includes tht such bylaw and/or charer text will not
have any exception or exclusion conditions (to the fulest extent permtt by stte law) that

apply only to shareowners but not to management and/or the board.

Special meetigs allow shareowners to vote on important matters, such as electig new directors,
that ca arse between anua meetigs. If sharowners canot call special meetings investor
returs may suer. Shareowners should have the abilty to call a special meeting when a matter
merits prompt attention. This proposal does not impact our board s curent power to call a
special meeting.

~~ +.,

This proposal topic won more th 60% support the followig companes in 2009: CVS ":~
Caremak (CVS), Sprint Nextel (S), Safeway (SWY, Motorola (MOT) and R. R. Donnelley C"b
(RR). Willam Steiner and Nick Rossi sponsored these proposals.

The merits of ths Special Shareowner Meetigs proposal should also be considered in the
context of

the need for improvements in our company's corporate goverance. In 2008 and 2009

the following governance and performance issues were identied:

The Corporate Librar ww.thecorporatelibrar.com.anindependent investment research firm,
rated our company "D" with "High Governance Risk" and "Ver High Concern" in executive
pay.

Mr. Chabraja's pay was tied to long-ter performance. Mr. Chabraja could have
been paid at the upper quarle while performing below the median. Despite the substntial drop
in stock price, $6.9 millon wort of
restricted stock vested even though stock options were
No par of

substtially underwater. Mr. Chabraja's "al other compensation" was also substantial, including

substatial persona travel on corporate aircraft and ta reimbursement. Mr. Chabraja even

received pay for his contrbutions to a savings plan, club membershps, fmancial plang, tax
reimbursements and life inurance. Source: The Corporate Librar.

Director James Crown had 22.years tenure (independence concern), served on our 3 most
important board committees.and received our highest witheld votes. Our directors also served
on these boards rated "D" by The Corporate Librar: John Keane, MetLife (MET); Lester Lyles,
KBR, Inc. (KBR); James Crown, JPMorgan (JPM) and Nicholas Chabraja, Nortern Trut

(NTRS). This was compounded by these directors holdig 5 of the 10 seats on our thee most
importnt board committees.

Our board was the only the significant directorship for five of our directors. This could indicate
a signficant lack of recent valuable experience gleaned from other boards. We had no
shareholder right to Cumulative Voting, an Independent Chairman or a Lead Director.

The above concern shows there is need for improvement. Please encourage our board to
resond positively to tlus proposal: Special Shareowner Meetings - Yes on 3. (number to be
assigned by the company J

HOGAN &

Hogan & Hartson LLP

Columbia Square

HARTSON

555 Thirteenth Street. NW
Washington. DC 20004
+ 1.02.637.5600 Tel

+ 1.202.637.5910 Fax

ww.hhlaw.com

Janua 19,2010

BY ELECTRONIC MAIL
U.S. Securties and Exchange Commission

Division of Corporation Finance
Office of Chief Counsel
100 F Street, N .E.

Washington, D.C. 20549
shareholderproposals~sec. gov
Re: General Dynamics Corporation - Stockholder Proposal Submitted by John

Chevedden
Ladies and Gentlemen:

Weare wrting in response to the letter submitted to the staff by the Proponent dated
Januar 13, 2010, addressing our request that the staff concur in our view that General Dynamics

(the "Company") may exclude from its 2010 proxy materials the above-referenced shareholder
proposal (the "Proposal").
The Proponent's letter contains numerous objections to the Company's decision to
exclude the Proposal from its proxy materials, the bases for which are set forth in our letter dated
December 22,2009. None of
those objections addresses the merits of
the basis for exclusion of
the Proposal set fort in our prior letter. The Proponent's letter does not counter the fact that (i)
the Proponent's original submission of
the Proposal did not provide evidence of ownership of
the
Company's common stock, (ii) the Company notified the Proponent of

the deficiency within 14

days of its receipt of the Proposal and explained how the deficiency could be remedied, and (iii)
the Proponent's subsequent submission still failed to evidence ownership of a sufficient amount
of
the Company's common stock to establish the Proponent's eligibility to submit the Proposal.
The staff
recently considered the Proponent's submission of
nearly the exact same
proposal to another company with the same deficient proof of ownership ofthat company's

common stock. See Allegheny Energy (December 22, 2009). In Allegheny, the staff concluded

\ \ '.C. 061467/000067 - 3017491 v2

that the proposal was excludable under Rules 14a-8(b) and (f) for the same reasons set forth in
our prior letter. Accordingly, as in Allegheny, the Proposal is excludable.
In addition, as set forth in our prior letter, we continue to believe that the Proposal is
excludable under Rules 14a-8(i)(2), (i)(3), (i)(6) and (i)(10).
For these reasons, we renew our request that the staff concur in our view or, alternatively,
confirm that the staff wil not recommend any enforcement action to the Commission if the
Company excludes the Proposal from its 2010 proxy materials.
Sincerely,

~~:Øc

Alan L. Dye

cc: Gregory Gallopoulos

General Dynamics Corporation
John Chevedden

\\\DC. 061467/000067.3017491 v2
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*** FISMA & OMB Memorandum M-07-16 ***

Januar 19,2010
Offce of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commssion
100 F Street, NE
Washington, DC 20549

# 3 John Chevedden's Rule 14a-8 Proposal
General Dyamics (GD)
Special Meeting Topic
Ladies and Gentlemen:
TIs furer responds to the December 22,2009 no action request supplemented Januar 19,

2010.

The company highlights Allegheny but fais to address any of the new issues presented here that
were not presented in Allegheny.

This is to request that the Securties and Exchange Commssion allow ths resolution to stand and
be voted upon in the 2010 proxy.

~._v

cc:
David A. Sayner ~savner~generaldynamics.com?

o

JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

January 13,2010
Offce of Chief Counsel

Division of Corpration Finance
Securities and Exchange Commission
100 F Street, NE
Washigton, DC 20549

# 2 John Chevedden's Rule 14a-8 Proposal
General Dynamics (GD)

Special Meetig Topic
Ladies and Gentlemen:
This fuer responds to the December 22, 2009 no action request.

General Dynamics Corporation (GD) since Januar 1,
2008 as listed in the attached 2009 Fidelity broker letter. Ths attched 2009 broker letter uses
I have contiuously owned 100 shares of

text similar to the attached 2008 Fidelity broker letter which was used for eight rule 14a-8
proposals. Not one of
this similar 2008 broker
these eight proposals was excluded because of
letter text.

The company claim of odd-lot holdigs that happened to total 100 shares makes no sense. For
last yea's proposal the company understood that the proponent owned 100 shares with a
similarly worded broker letter (attached).
The company canot benefit from rule 14a-8 when the company does not follow rule 14a-8. The
company clais that it received the November 9, 2009 broker letter (that it is complaining about)

14-days after it received the rule 14a-8 proposal (October 26,2009).
However rule 14a-8 states that the company must notify the proponent with any complaint on
proof of ownership that comes to its attention within 14-day of receiving the rue 14a-8 proposal.
However the company faied to notif the proponent at any time whatsoever of any complaint
about the November 9, 2009 proof of ownership.
Reference (emphasis added):

Question 6: What jf I fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section?
The company may exclude your proposal, but only after it has notified you of the

problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any

procedural or eligibilty deficiencies, as well as of the time frame for your
response.
There is no lone shareholder who can use the narow company 1 O%-threshold provision adopted

major holders) and the
company has a maket capitalization of $27 bilion according to another attachment.
about a year ago on Februar 4, 2009

(according to the attached list of

The company objects to the following text which was not excluded in the precedents bellow:
"This includes that such bylaw and/or charter text wil not have any exception or
exclusion conditions (to the fullest extent permitted by state law) that apply only to
shareowners but not to management and/or the board."
Precedents:
Burlington Northern Santa Fe Co:ioration (January 12,2009)
Allegheny Energy. Inc. (January 15,2009)
Honeywell International Inc. (Januar 15,2009)
Baker Hughes Inc. (Janua 16,2009)

Home Depot (January 21,2009)
Wyeth (Janua 28, 2009)
AT&T (Januar 28, 2009)
Verizon Communications Inc. (Februar 2, 2009)
Ban of America Corporation (Februar
3, 2009)
Morgan Stanley (Februar 4,2009)

CVS Caremark Corporation (Februar 6, 2009)

The company i~6 objection appears to be gratuitously dependent on its i-2 objection.

The company failed to disclose that the below resolved statement in its highlighted precedent
Time Warner Inc. (Jan. 31, 2008) is substatially different:

ITW: Rule 14a~8 Proposal, November 23, 2007)
3 - Special Shareholder Meetings
RESOLVED, Shareholders ask our board to amend our bylaws and any other
appropriate governing documents in order that there is no restriction on the shareholder
right to call a special meeting, compared to the standard allowed by applicable law on

callng a special meeting.
An expanded response is under preparation.

~_1"
Sincerely,

John Chevedden

cc:
David A. Savner o:savner~generaldynamics.com?
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National Financa! Services. LLC

Operations and Servçes Group
500 Salem Street 0525. Smithfield. RI 02917

#of ~

pages

Post-it& Fax Note 7671

To il~l-Ie "'

November 9, 2009

CoJDept
Phone
*** FISMA & OMB Memorandum M-07-16 ***

Phone #

John R. Chevedde

(. l. l- v c J ji ..

Fax

# 101-

Fax

#

)L.. ~ .r5i

*** FISMA
Via Facsimile
to:& OMB Memorandum M-07-16 ***

To Whom It May Concern:
"- \. This letter is provided at the request orMr. John R Chevedden, a cusomer of Fidelity
~ Investments regarding his ownerslup of Allegheny Energy, Inc. (AYE), General

Dynamics Corporation (GD) and the Boeing Company (BA).

Please accept this letter as confrmation that according to our records Mr. Chevedden bas
continuously held 100.000 shares of

the securities listed above since January 1,2008.

1 hope you find tils infonnation helpfuL. If you have any questons regardig ths issue,

please feel free to contact me by callng 800~800-6890 between the hours of9:00 a.m.
and 5:30 p_ff. Eastern Time (Monday through Friday). Press 1 when asked if

th call is a

response to a lettr or phone call; press *2 to reach an individua, then enter my 5 digit
extension 27937 when prompted.

L-

George Stasinopoulos
Client Services Specialist

Our File: W394211-09NOV09

C;eañng, custody or other brokerage ..rvces may be provided by National Finandal
Services lLC or Fidelity Brokerage Serces LLC. Members NY5E. 511'C

I4 002/002

1~¡i5/2008 13:52 FAX
J,L

Natonal Rnancial Serv=, LtC
Operations and Servces Group
SOSAl.M ST 052. SMl1AELD. Ri 0217
- - _.-._---_._.~-

December 15, 2008

John R. Chvedden
Via faime
to:& OMB Memorandum M-07-16 ***
*** FISMA

To Wh It May Concer:
Fidelity

Mr. Joh R. Chevedd a cutomer of

Ths letter is provided at the reuest of

Investents.
Please accept ths lett as conftion tht acrd to our records Mr. Cheveden ha
contiuously owned no less th 100.000 shaes of

the followig securties since September 30.

2007:

Nortop Gn
149123101
210795308

Cat il Inc.

Contienta Ailines

Co Boldi Co.
PrceJie Com. Inc.

Pep Boys Many

ClB

741503403
713278109

Moo & Jack*

Lowes Comps

548661107

Rayteon Co.

755111507

Common

* Mr. Cheved ha contiuously owned at leat 150.000 shaes oftb company since
Septebe 30, 2007
I hope you fid th infon1Ion helpfu. Hyou have any quetions regadig ths ise. please
feel :f to contact

me by callg 80o.800..890 beeen th hour of9:00 a.m. and 5:30 p.m.

Eaer Time (Monday though Friday). Pres 1 when aske if

ths call is a res to a. lett or

phoe cal; press *2 to rech an indivdul, then ente my 5 digit extenon 27937 when
prompted. For gener quetion abo you account you ma cal us anyte at 800-544-6666.

Th you for choosing to invest with Fidelity Investments.

"
Geog¡; Stainopoulos

Clien Serces Spealst
OuFile: W031S10-11DEC08

Cle¡ñng, t1od Or other brokeiage servkes may be prvided by National Finanial
Service LlC or Fidelit Brokerage Services LtC, Members NYSE, SIPC

A!!!.tliiflnc

fll!.tllJlfl¥
2. ()/J , re ~ le.. ,.,-1...
November 6, 2008
John
*** FISMA
Fax: & OMB Memorandum M-07-16 ***

To Whom It.May Concern,

-

r am responding to Mr. Chevedden's request to confirm his position in several secties

.__ held through Fidelity Investmnts. Please accept this letter as confirmation that John
.. Chevedden has continuously held no less than 100.00 shares of the following seurties.

since July 1,2006:
)I · General Dynamcs Cpo (GD)
· Lockheed Marn Cpo (LMT
.. Edson International (EIX)

1 hope this information is helpfuL. If you have any questions or need additional
infonnation, please call

1-800-511 4442. Your Premium team is available to asIst you

from 8:00 a.m. to 9:00 p.m. Ea~tem time, Monday through Fnday.
Sincerely,

-£ UJL
Rich Willam
Senior Premium Servces. Speialist

Our file: WO,UgOg-OSNOVO~

---- --------_._--

Post-if Fax Note 7671

Toe..i(
LAhttG-/~'"

Date

Co.11.
Fax

#

*** FISMA & OMB Memorandum M-07-16 ***

_ (GD: Rule 14a-8 Proposal, October 26,2009)

3 (number to be assigned by the company) - Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps necessar to amend our bylaws and
each appropriate governng document to give holders of 10% of our outstading common stock
(or the lowest percentage allowed by law above 10%) the power to call special shareowner
meetings. This includes any combination of small shareowners who can combine their holdings
to equa the above 10% of holders. Ths includes that such bylaw and/or charer text will not
have any exception or exclusion conditions (to the fullest extent permtted by state law) that

apply only to shareowners but not to management and/or the board.
Special meetings allow shareowners to vote on important matters, such as electing new directors,
that can arise between anual meetigs. If shareowners canot call special meetings investor
retuns may sufer. Shareowners should have the abilty to call a special meeting when a matter

merits prompt attention. This proposal does not impact our board's curent power to call a
special meeting.

Ths proposal topic won more than 60% support the followig companes in 2009: CVS
Caremark (CVS), Sprit Nextel (S), Safeway (SWY, Motorola (MOT) and R. R. Donnelley

(RR). Wiliam Steiner and Nick Rossi sponsored these proposals.
The merits of ths Special Shareowner Meetings proposal should also be considered in the

the need for improvements in our company's corporate governance. In 2008 and 2009
the following governance and performance issues were identified:
context of

The Corporate Librar ww.thecorporatelibrar.com.anindependent investent research fir,
rated our company "D" with

"High Governance Risk" and "Very High Concern" in executive

pay.
No par of

have

Mr. Chabraja's pay was tied to long-term performance. Mr. Chabraja could

been paid at the upper quae while performg below the median. Despite the substatial drop
in stock price, $6.9 millon wort of

restrcted stock vested even

though stock options were

substantially underwter. Mr. Chabraja1s "all other compenstionll was also substntial, includig

substatial personal travel on corporate aicraf and tax reimbursement. Mr. Chabraja even
received pay for his contrbutions to a savings plan club memberships, financial plang, tax

reimbursements and life insurance: Source: The Corporate Librar.
Director James Crown had 22-years tenure (independence concern), served on our 3 most
importt board committees and received our highest witheld votes. Our directors also served
on these boards rated "D" by The Corporate bibrar: John Keane, MetLife (MT); Lester Lyles,
KBR, Inc. (KR); James Crown. JPMorgan (JPM) and Nicholas Chabraja, Nortern Trust
the 10 seats on our thee most
(NTRS). This was compounded by thes directors holding 5 of
important board commttees.

Our board was the only the signficant directorship for five of our diectors. Ths could indicate
recent valuable experience gleaned from other boards. We had no

a signicant lack of

shareholder right to Cumulative Voting, an Independent Chaan or a Lead Director.

The above concers shows there is need for improvement. Please encourage our board to
respond positively to ths proposal: Special Shareowner Meetigs - Yes on 3. (number to be
assigned by the company)

Hogan & Hartson llP
Columbia Square
555 Thirteenth Street, NW
Washington, DC 20004
+1.202.637.5600 Tel
+1.202.637.5910 Fax

HOGAN &
HARTSON

www.hhlaw.com

Rule 14a-8(b)
Rule 14a-8(f)(1)
Rule 14a-8(i)(2)
Rule 14a-8(i)(3)
Rule 14a-8(i)(6)
Rule 14a-8(i)(10)

December 22, 2009

BY ELECTRONIC MAIL
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
sharehoIderproposals@sec.gov
Re:

General Dynamics Corporation - Stockholder Proposal Submitted by John
Chevedden

Ladies and Gentlemen:
On behalf of General Dynamics Corporation (the "Company"), we are submitting this letter
pursuant to Rule l4a-8G) under the Securities Exchange Act of 1934 to notify the Securities and
Exchange Commission of the Company's intention to exclude from its proxy materials for its 2010
annual meeting of stockholders a stockholder proposal (the "Proposal") submitted by John
Chevedden (the "Proponent"). We also request confirmation that the staff will not recommend to
the Commission that enforcement action be taken if the Company excludes the Proposal from its
2010 proxy materials in reliance on Rules l4a-8(b) and (f)(l) or, in the alternative, Rules (i)(2),
(i)(6), (i)(3) and (i)(lO).
A copy of the Proposal and the Proponent's supporting statement, together with related
correspondence received from the Proponent, are attached as Exhibit 1.
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U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
December 22, 2009
Page 2

In accordance with StaffLegal Bulletin No. 14D (November 7, 2008), this letter and its
attachments are being e-mailed to shareholderproposals@sec.gov. In accordance with Rule 14a
8(j), a copy of this letter and its attachments are simultaneously being sent to the Proponent.
The Company currently intends to file definitive copies of its proxy materials with the
Commission on or about March 19,2010.

THE PROPOSAL
The Proposal requests that the Company's stockholders approve the following resolution:
"RESOLVED, Shareowners ask our board to take the steps necessary to amend our bylaws
and each appropriate governing document to give holders of 10% of our outstanding
common stock (or the lowest percentage allowed by law above 10%) the power to call
special shareowner meetings. This includes any combination of small shareowners who can
combine their holdings to equal the above 10% of holders. This includes that such bylaw
and/or charter text will not have any exception or exclusion conditions (to the fullest extent
permitted by state law) that apply only to shareowners but not to management and/or the
board."

REASONS FOR EXCLUSION
A.

Rules 14a-8(b) and 14a-8(Q(1) - The Proponent Has Failed to Establish Eligibility to
Submit the Proposal

Rule 14a-8(b)(1) provides, in part, that to be eligible to submit a proposal, a stockholder
must have continuously held at least $2,000 in market value, or 1%, of the company's equity
securities entitled to vote on the proposal for at least one year as of the date the proposal is
submitted. Rule 14a-8(b)(2) provides that, if a stockholder does not appear in the company's
records a registered holder of the requisite number of value of the company's securities, the
stockholder may verify its ownership by providing a written statement from the record holder of the
securities or by submitting a copy of a Schedule 13D, Schedule 13G, Form 4 or Form 5 that
evidences the stockholder's ownership.
The Company received the Proposal on October 26, 2009. The Proponent's submission did
not contain any documentation evidencing the Proponent's ownership of the Company's common
stock. After reviewing its records with the assistance of its transfer agent, the Company determined
that the Proponent is not a record holder of the Company's common stock. Accordingly, on
October 28,2009, the Company notified the Proponent in a letter sent via e-mail and overnight
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U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
December 22, 2009
Page 3
delivery of his need to provide proof of ownership of the Company's common stock. A copy of the
Company's October 28,2009 letter to the Proponent is attached as Exhibit 2. On November 9,
2009, the Proponent forwarded to the Company a copy of a letter from a broker purporting to verify
the Proponent's ownership ofthe Company's common stock. A copy of the broker's letter is
attached as Exhibit 3.
The broker's letter provides, in part:
"This letter is provided at the request of Mr. John R. Chevedden, a customer of
Fidelity Investments regarding his ownership of Allegheny Energy, Inc. (AYE),
General Dynamics Corporation (GD) and the Boeing Company (BA).
Please accept this letter as confirmation that according to our records Mr.
Chevedden has continuously held 100.000 shares of the securities listed above
since January 1, 2008."
The quoted language fails to provide evidence that the Proponent continuously held at least $2,000
in market value, or 1%, of the Company's common stock for at least one year as of the date he
submitted the Proposal. Instead, the broker letter simply states that the Proponent has held an
aggregate of 100 shares of Allegheny Energy, General Dynamics and Boeing, without specifying
the number of shares of each issuer held by the Proponent.
The Company's common stock is traded on the New York Stock Exchange ("NYSE"). The
staff has stated that in determining whether a proponent has held at least $2,000 in market value of a
company's voting securities, the value of the securities will be determined by reference to the
highest selling price of the securities during the 60 days prior to the submission of the proposal.
StaffLegal Bulletin No. 14 (July 13,2001). The highest selling price of the Company's common
stock on the NYSE in the 60 days preceding the submission of the Proposal was $68.84.
Accordingly, to have met the market value threshold of Rule 14a-8(b), the Proponent must have
held more than 29 shares of the Company's common stock for one year as of October 26,2009.
Based on the broker's letter, however, the Company is unable to determine how many shares of the
Company's common stock the Proponent owned as of that date. According to the broker's letter,
the Proponent may have owned 1 share of the Company's common stock, 1 share of Allegheny
Energy's common stock, and 98 shares of Boeing's common stock, or any other combination of
ownership adding up to 100 shares. For this reason, the Proponent failed to establish ownership of
the requisite number or value of the Company's common stock to be eligible to submit the Proposal
to the Company under Rule 14a-8.
If a stockholder submits a proposal and fails to provide proof of ownership, Rule 14a-8(f)(l)
permits the company to exclude the proposal if the company notifies the proponent of the deficiency
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U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
December 22, 2009
Page 4
within 14 days of receipt of the proposal and the proponent then fails to correct the deficiency
within 14 days of receipt of the company's deficiency letter. As noted above, the Company
transmitted to the Proponent within 14 days of receipt of the Proposal a letter advising the
Proponent of his failure to provide proof of ownership. The Proponent's response was sent to the
Company within 14 days of receipt of the Company's letter, but it failed to cure the procedural
deficiency. Neither Rule 14a-8, nor any staff precedent under Rule 14a-8, requires a company to
notify a proponent a second time if the company has advised the proponent of a procedural
deficiency and the proponent has failed to cure the deficiency.
The staff has consistently held proponents to the procedural requirements of Rule 14a-8 and
permitted exclusion of proposals where the proponent failed to cure a procedural deficiency. See
Time Warner Inc. (February 19,2009) (allowing exclusion of a proposal where proponent's
response to company's deficiency notice failed to cure the deficiency); see also General Electric
Co. (December 19,2008); Exxon Mobil Corp. (January 29, 2008). In certain cases the staff has
permitted proponents an opportunity to cure a deficiency after the 14 day deadline, but in those
instances there was a defect in the deficiency notice sent by the company. See, e.g., JPMorgan
Chase & Co. (March 7, 2008) (permitting opportunity to cure deficiency where proponent never
received the company's deficiency notice) and LNB Bancorp, Inc. (December 28, 2007) (allowing
proponent an opportunity to cure deficiency where the company's deficiency notice failed to inform
the proponent of what would constitute proper documentation to cure the defect). In this case, the
Company's deficiency notice alerted the Proponent that he had failed to provide evidence of his
ownership of the Company's common stock as required by Rule 14a-8(b), stated the means by
which the Proponent could cure the deficiency and attached a copy of Rule 14a-8. Accordingly, we
do not believe that the Proponent should be afforded a second opportunity to cure the deficiency
after the 14-day deadline has passed.
B.

Rule 14a-8(i)(lO) - The Proposal Has Been Substantially Implemented by the
Company

Rule 14a-8(i)(10) allows a company to exclude a stockholder proposal if the company has
substantially implemented the proposal. The staff has noted that exclusion under Rule 14a-8(i)(10)
will be permitted where the company's policies, practices and procedures compare favorably with
the guidelines of the proposal. Texaco, Inc. (March 28, 1991). This standard has consistently led
the staff to agree that, in order for a proposal to be "substantially implemented," a company must
have implemented only the essential objectives of the proposal, and need not have implemented
each and every aspect of the proposal. See, e.g., Sun Microsystems, Inc. (August 28,2008);
ConAgra Foods (July 3, 2006).
The Proposal seeks to allow a holder of 10% of the Company's outstanding common stock,
or a group of stockholders holding more than 10% of the Company's outstanding stock, to call a
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special meeting of stockholders. On February 4, 2009, the Company's board of directors adopted
an amendment to the Company's bylaws to permit stockholders to call a special meeting of
stockholders (the "Bylaw Amendment"). A copy of the Bylaw Amendment is attached as Exhibit
1. The Bylaw Amendment requires the Company's board of directors to call a special meeting of
stockholders upon the request of either a single stockholder holding at least 10%, or one or more
stockholders holding at least 25%, of the combined voting power of the Company's then
outstanding shares of capital stock. The Company's board of directors has the discretion to
determine whether to proceed with the special meeting if some requesting stockholders revoke the
request for the meeting, and the remaining stockholders hold less than the required amount of the
Company's voting power. Although the Proposal and the Bylaw Amendment differ regarding the
ownership required for a group of stockholders to be able to call a special meeting of stockholders,
the Bylaw Amendment substantially implements the Proposal because it addresses the essential
objectives of the Proposal (i.e., the ability of stockholders to call a special meeting).
The staff has routinely permitted companies to exclude a proposal where the company's
actions have addressed the underlying objectives of the proposal, even though the exact proposal is
not implemented. For example, last year the staff permitted the Company to exclude nearly the
same proposal, also submitted by the Proponent, based on the Company's adoption of the Bylaw
Amendment. See General Dynamics Corp. (February 6, 2009). In that case, the proposal requested
that the Company's board of directors amend the bylaws and each appropriate governing document
to permit holders of 10% of the Company's common stock to call special stockholder meetings.
The staff agreed with the Company that the Bylaw Amendment substantially implemented the
proposal. Similarly, the staff in another instance has permitted a company to exclude a proposal
seeking to permit stockholders to call a special meeting of stockholders, with no restrictions, where
the company had amended its bylaws to allow holders of at least 25% of the company's outstanding
stock to call a special meeting of stockholders. See Borders Group, Inc. (March 11, 2008). In that
case the staff concurred in the company's view that the proposal had been substantially
implemented, notwithstanding that the bylaw adopted by the company contained a restriction on the
ability of stockholders to call a special meeting (i.e., a minimum stock ownership level). Similarly,
in Johnson & Johnson (February 19, 2008), the staff allowed the company to exclude a proposal
that sought to give holders ofa "reasonable percentage" of the company's stock the power to call a
special meeting, where the company proposed to adopt a bylaw amendment that would give holders
of25% of the company's outstanding stock the power to call a special meeting. As in Borders and
Johnson & Johnson, while the Bylaw Amendment differs somewhat from the Proposal, the
Company's bylaw addresses the essential objectives of the Proposal, namely the ability of
stockholders to call a special meeting.
A stockholder should not be permitted to revise a proposal in minor respects year after year
in an effort to have it deemed substantially different from the stockholder's prior proposal, with the
result being that the new proposal will be ineligible to be excluded as substantially implemented.
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The Proponent's objective was achieved last year, when the Company adopted the Bylaw
Amendment. It would be an abuse of the Rule 14a-8 process to allow the Proponent to revise his
initial proposal, which the Company substantially implemented, to force a stockholder vote on yet
another variation of his special meetings proposal.

For the foregoing reasons, we believe the Company has substantially implemented the
Proposal and that the Proposal therefore may be excluded under Rule 14a-8(i)(10).
C.

Rule 14a-8(i)(2) - The Proposal, if Implemented, Would Cause the Company to Violate
State Law

Rule 14a-8(i)(2) allows a company to exclude a proposal if implementation of the proposal
would cause the company to violate any state, federal or foreign law to which the company is
subject. The Company is incorporated under the laws of the State of Delaware. As more fully
explained in the opinion of Richards, Layton & Finger, P.A., special Delaware counsel to the
Company, attached as Exhibit 5, implementation of the Proposal, whether by amendment of the
Company's certificate of incorporation or its bylaws, would cause the Company to violate Delaware
law.
The Proposal requests that the Company's board of directors amend the Company's bylaws
and other appropriate governing documents to give a holder of 10% of the Company's common
stock the power to call a special meeting of stockholders (or multiple stockholders who hold in the
aggregate more than 10% of the Company's common stock). The third sentence of the Proposal
mandates that "such bylaw and/or charter text" not have any "exception or exclusion conditions"
that apply only to stockholders but not to the Company's management and/or board of directors.
While we believe the third sentence of the Proposal is vague and subject to varying
interpretations (as discussed below), it requires that any restriction imposed on the power of
stockholders to call a special meeting apply equally to the Company's management and/or board of
directors. Because the Proposal itself imposes a restriction on the ability of stockholders to call a
special meeting by requiring that stockholders requesting a meeting hold at least 10% of the
Company's outstanding common stock, the Proposal appears to require that the same restriction
apply to the Company's management and/or board of directors. As discussed in the attached
opinion of Delaware counsel, imposition of this restriction on the ability of the board of directors to
call a special meeting of stockholders would violate Section 211 (d) of the General Corporation Law
of the State of Delaware (the "DGCL"), which provides that "[s]pecial meetings of the stockholders
may be called by the board of directors or by such person or persons as may be authorized by the
certificate of incorporation or the bylaws."
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1. Amendment ofCertificate ofIncorporation

Section I02(b)( 1) of the DGCL provides that the powers of the corporation, directors and
stockholders may be created, defined, limited or regulated by the certificate of incorporation, except
where any such provision is contrary to the laws of Delaware. Accordingly, a company's certificate
of incorporation may limit director powers, but not in a way that is inconsistent with Delaware law.
As the opinion of Delaware counsel explains, Delaware courts have held that "core" director duties
may not be modified or limited through the certificate of incorporation. These "core" duties include
those duties vested in the board by Delaware law that involve the board's discharge of its fiduciary
duties.
As explained in the opinion of Delaware counsel, the proper discharge of the fiduciary
duties of a corporation's board of directors may require the board to call a special meeting of
stockholders at any time, for any reason. For these reasons, the power of the board of directors to
call a special meeting of stockholders, which is expressly provided for in Section 211 (d) of the
DGCL, constitutes a "core" duty that may not be substantively limited or modified by the
certificate of incorporation. Because the Proposal seeks to limit the ability of the Company's board
of directors to perform this core duty and may impede the board in discharging its fiduciary duties,
the Proposal may not be implemented by charter amendment under Section 102(b)( I), and, in the
opinion of Delaware counsel, the adoption of the Proposal as an amendment to the Company's
certificate of incorporation would violate Delaware law.
2. Bylaw Amendment

As noted in the attached opinion of Delaware counsel, Section 109 of the DGCL allows a
corporation to include in its bylaws any provision relating to the business or affairs of the
corporation, so long as the provision is not inconsistent with law or the corporation's certificate of
incorporation. Because implementation of the Proposal through a bylaw amendment would violate
Delaware law (i.e., Section 211(d) of the DGCL), the Proposal may not be implemented utilizing
Section 109.
Moreover, implementation of the Proposal through a bylaw amendment would be
inconsistent with Section 141 (a) of the DGCL, which provides that the business and affairs of a
Delaware corporation are to be managed by the board of directors, except as provided in the DGCL
or the corporation's certificate of incorporation. As discussed in the opinion of Delaware counsel, a
bylaw that governs the board's decision-making process may be valid under Section 141(a), but a
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bylaw that acts to divest the board of substantive decision-making power is not valid.' Accordingly,
the restriction on the ability of a board of directors to call a special meeting of stockholders that
would be imposed by implementation of the Proposal would go well beyond governing the process
through which the board determines whether to call a special meeting and would impair the board's
substantive ability to exercise its statutorily granted power to call a special meeting. Therefore, the
Proposal may not be implemented by bylaw amendment. Instead, the restriction would have to be
implemented by an amendment to the certificate of incorporation, and then only if the amendment
were otherwise permissible under Delaware law, which is impermissible as noted above.
In addition, as noted in the attached opinion of Delaware counsel,
the "savings clause" that purports to limit the mandates of the Proposal "to the fullest extent
permitted by state law" does not resolve this conflict with Delaware law. On its face, such
language addresses the extent to which the requested "bylaw and/or charter text will not
have any exception or exclusion conditions" (i.e., there will be no exception or exclusion
conditions not required by state law). The language does not limit the exception and
exclusion conditions that would apply "to management and/or the board," and were it to do
so the entire third sentence of the Proposal would be a nullity. The "savings clause" would
not resolve the conflict between the provision contemplated by the Proposal and the dictates
of the General Corporation Law. Section 211(d), read together with Sections 102(b)(l) and
109(b), allows for no limitations on the board's power to call a special meeting (other than
ordinary process-oriented limitations); thus, there is no "extent" to which the restriction on
that power contemplated by the Proposal would otherwise be permitted by state law. The
"savings clause" would do little more than acknowledge that the Proposal, if implemented,
would be invalid under Delaware law.
Accordingly, because the DGCL does not permit a substantive restriction on the power of the board
to call a special meeting of stockholders, there is no "extent" to which the Proposal's requirements
may be implemented under state law.

I See CA, Inc. v. AFSCME Employees Pension Plan, 953 A.2d 227 (Del. 2008). In CA, the court considered, at the
request of the Commission, whether a proposed bylaw amendment was a proper subject for stockholder action under
Delaware law (for purposes of Rule 14a-8(i)( 1)), and whether the bylaw amendment, if implemented, would be valid
under Delaware law (for purposes of Rule l4a-8(i)(2)). The court held that, while the bylaw amendment was a proper
subject for stockholder action, implementation of the bylaw would violate Delaware law because the bylaw would
intrude on the directors' power to manage the business and affairs of the corporation under §141(a) of the DGCL.
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The staff previously has permitted exclusion of a similar proposal on the basis that its
implementation would cause the company to violate Delaware law. In Marathon Oil (February 6,
2009), the company received a proposal seeking to allow holders of 10% of the company's common
stock to call a special stockholder meeting. The proposal requested, in part, that its implementation
"not have any exception or exclusion conditions (to the fullest extent permitted by state law)
applying to shareowners only and meanwhile not apply to management and/or the board." The
company, in reliance upon an opinion of counsel, successfully argued that the language noted
rendered the proposal improper for implementation under Delaware law. The quoted language
differs only from the Proposal in that it states that implementation may not have exception or
exclusion conditions "applying to shareowners only" as opposed to the Proposal's language
prohibiting exception or exclusion conditions "that apply only to shareowners." The difference in
wording in these two formulations does not change the fact that both versions of the proposal are
improper under Delaware law. We are aware of the staffs responses to other companies that have
sought to exclude proposals with the same language as the Proposal in reliance on Rule 14a-8(i)(2).
See Morgan Stanley (February 4, 2009); Verizon Communications (February 2, 2009). However, as
noted above, we respectfully submit that the minor differences in language between the Proposal
and the proposal at issue in the Marathon ai/letter do not alter the fact that, in the opinion of
Delaware counsel, the Proposal's implementation would violate Delaware law.
For these reasons, the Proposal may be excluded from the Company's proxy materials
pursuant to Rule 14a-8(i)(2).

D.

Rule 14a-8(i)(6) - The Company's Board of Directors Lacks the Power to Implement
the Proposal

Rule 14a-8(i)(6) allows a company to exclude a proposal if the company would lack the
power or authority to implement the proposal. On numerous occasions, the staff has permitted the
exclusion of a proposal under Rule 14a-8(i)(6) where the proposal seeks action that is contrary to
state law. See Schering-Plough Corp. (March 27,2008) (permitting exclusion of proposal that
would violate New Jersey law) and AT&T, Inc. (February 19,2008) (permitting exclusion of
proposal that would violate Delaware law). As discussed above and in the attached opinion of
Delaware counsel, the Proposal requests that the Company's board of directors take action that is
beyond its power under Delaware law. Accordingly, the Company lacks the power to implement
the Proposal, and therefore the Proposal may be excluded from the Company's proxy materials
under Rule 14a-8(i)(6).
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E.

Rule 14a-8(i)(3) - The Proposal is Vague and Indefinite and, Consequently, Materially
False and Misleading, and the Proposal Contains Materially False and Misleading
Statements
The Proposal is Vague and Indefinite

Rule 14a-8(i)(3) permits exclusion of a stockholder proposal and supporting statement if
either is contrary to the Commission's proxy rules. One of the Commission's proxy rules, Rule
14a-9, prohibits the making of false or misleading statements in proxy materials. The staff has
indicated that a proposal is misleading, and therefore excludable under Rule 14a-8(i)(3), if "the
resolution contained in the proposal is so inherently vague or indefinite that neither the stockholders
voting on the proposal, nor the company in implementing the proposal (if adopted), would be able
to determine with any reasonable certainty exactly what actions or measures the proposal requires."
See StaffLegal Bulletin No. 14B (September 15, 2004) ("SLB No. 14B").
The staff has regularly permitted exclusion of a proposal where the actions taken by the
company to implement the proposal could differ significantly from the actions envisioned by the
stockholders voting on the proposal. See, e.g., Fuqua Industries, Inc. (March 12, 1991). The staff
previously has permitted exclusion on this basis of proposals seeking to allow stockholders to call a
special meeting. For example, in Time Warner Inc. (Jan. 31,2008), the staff agreed that a proposal
seeking "no restriction" on the right to call a special meeting "compared to the standard allowed by
applicable law" was vague and misleading where it could not be inferred whether the proposal was
intended to eliminate restrictions on (i) required minimum stock holdings for a stockholder to call a
special meeting, (ii) subjects to be brought before a special meeting or (iii) the frequency with
which special meetings may be called.
In this case, the Proposal states that the bylaw or charter provision implementing the
Proposal may "not have any exception or exclusion conditions (to the fullest extent permitted by
state law) that apply only to shareowners but not to management and/or the board." As was the case
in Time Warner, the Proponent offers no guidance regarding what is meant by "exception or
exclusion conditions." This phrase could be interpreted to mean that the requested bylaw or charter
amendment may not limit the subject matter of proposals that a stockholder may seek to bring
before a special meeting if directors are not similarly limited, or it could be interpreted to mean that
stockholders may not be subject to procedural restrictions on the calling or conduct of a special
meeting (such as minimum notice to the Company, disclosure of information about the proposal or
the proponent, attendance at the meeting, or limitations on the time permitted for presenting the
stockholder's business) if those restrictions are not also applicable to management or the board of
directors. In addition, as discussed above, the language could be interpreted to require that the
restriction on calling a special meeting of stockholders contained in the Proposal itself - ownership
of 10% of the Company's outstanding common stock - be applied to management and the board of
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directors. Finally, the Proposal could be interpreted to mean that shares of the Company's common
stock owned by "management and/or the board" may not be considered and counted in connection
with the right to call a special meeting, meaning that members of management and the board of
directors could not, in their capacities as stockholders, call a special meeting.
We note that the staff previously has not permitted exclusion of proposals containing this
same language in reliance on Rule I4a-8(i)(3). See, e.g., Schering-Plough Corporation (April 3,
2009). However, the staff has permitted exclusion of the alternative version of the same proposal
that contains the language discussed above in Section B of this letter (i.e., "applying to
shareowners" vs. "that apply only to shareowners"). See, e.g., International Business Machines
(January 26, 2009). We respectfully submit that both versions of the Proposal are equally
incomprehensible and subject to varying interpretations. We therefore believe that the Proposal is
false and misleading and excludable under Rule I4a-8(i)(3).
As these different interpretations make clear, the Proposal contains vague and misleading
tenns that likely would result in any actions taken by the Company to implement the Proposal
differing significantly from the actions envisioned by the stockholders in deciding whether or not to
approve the Proposal. Where actions taken by a company to implement a proposal could differ
significantly from the actions envisioned by stockholders voting on the proposal, the proposal is
false and misleading and may be excluded under Rule I4a-8(i)(3). See, e.g., Safeway Inc. (February
14, 2007) (allowing exclusion of proposal seeking a stockholder advisory vote on executive
compensation as described in the board's compensation committee report, where vote would not
have the desired effect of influencing pay practices); Sara Lee Corp. (September 11,2006) (same).
For these reasons, the Proposal is vague and indefinite, and thus materially false and misleading in
violation of Rule 14a-9 and may be excluded under Rule I4a-8(i)(3).

Conclusion
For the reasons set forth above, it is our view that the Company may exclude the Proposal
from its proxy materials pursuant to Rules I4a-8 (i)(2), (i)(6), (i)(3) and (i)(10). We request the
staffs concurrence in our view or, alternatively, confirmation that the staff will not recommend any
enforcement action to the Commission if the Company so excludes the Proposal.
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When a written response to this letter becomes available, please fax the letter to me at (202)
637-5910. Should the staff have any questions in the meantime, please feel free to call me at (202)
637-5737.
Sincerely,

Alan L. Dye
cc: David A. Savner
General Dynamics Corporation
John Chevedden

Enclosures
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Aslaksen, Julie
From:
Sent:

To:

Cc:

Subject:
Attachments:

*** FISMA & OMB Memorandum M-07-16 ***

Monday, October 26, 2009 1:48 PM
Savner, David
Aslaksen, Julie
Rule 14a-8 Proposal (GO)
CCEOO001.pdf

Mr. Savner,
Please see the attached Rule 14a-8 Proposal.
Sincerely,
John Chevedden

1

JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

*** FISMA & OMB Memorandum M-07-16 ***

Mr. Nicholas Cbabraja
Chairman, CEO
General Dynamics (GO)
2941 Fairview Park Dr Ste 100
Falls Church, VA 22042
Rule 14a-8 Proposal

Dear Mr.

Chabraj~

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is submitted for the next annual shareholder meeting. Rule 14a-8
requirements are intended to be met including the continuous ownership of the required stock
value tmtiJ after the date of the respective shareholder meeting and presentation of the proposal
at the annual meeting. This submitted format. with the shareholder-supplied emphasis, is
intended to be used for definitive proxy publication.

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process
please communicate via email***toFISMA & OMB Memorandum M-07-16 ***
Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term perform
se acknowledge receipt of this proposal
***
promptly by email***toFISMA & OMB Memorandum M-07-16
.

Sincerely,

~_._._

A11" --- Z.~/~.Df

~en

Date .

cc: David A. Savoer
Corporate Secretary

PH:

_

PH:

FX:
Julie Aslaksen
Counsel

PH: _ _

. . .>

[GD: Rule 14a-8 Proposal, October 26,2009]
3 [number to be assigned by the company] - Special Shareowner Meetinp
RESOLYED, Shareowners ask our board to take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding common stock
(or the lowest percentage allowed by law above 100.4) the power to call special shareowner
meetings. This includes any combination of small shareowners who can combine their holdings
to equal the above 10% of holders. This includes 1hat such bylawand/or charter text will not
have any exception or exclusion conditions (to the fullest extent permitted by state law) that
apply only to shareowners but not to management and/or the board.
Special meetings allow shareowners to vote on important matters, such as electing new directors,
that can arise between annual meetings. If shareowners cannot call special meetings investor
returns may suffer. Shareowners should have the ability to call a special meeting when a matter
merits prompt attention. This proposal does not impact our board's current power to call a

special meeting.
This proposal topic won more than 60% support the following companies in 2009: CVS
Caremark (CVS), Sprint Nextel (S), Safeway (Swy), MOtorola (MOl) and R. R. Donnelley
(RRD). William Steiner and Nick Rossi sponsored these proposals.

The merits of this Special Shareowner Meetings proposal should also be considered in the
context of the need for improvements in oW' company's corporate governance. In 2008 and 2009
the following governance and performance issues were identified:
The Corporate Library www.tbecomorate1ibrtuy.com.anindependent investment research firm,
rated our company "D" with "High Governance Risk" and "Very High Concern" in executive
pay.
No part of Mr. Chabraja's pay was tied to long-term performance. Mr. Chabraja could have
been paid at the upper quartile while performing below the median. Despite the substantial drop
in stock price, $6.9 million worth of restricted stock vested even though stock options were
substantially tmderwater. Mr. Chabraja's "all other compensation" was also substantial, including
substantial personal travel on corporate aircraft and tax reimbursement Mr. Chabrsja even
received pay for his contributions to a savings plan, club memberships, financial planning, tax
reimbursements and life insurance; Source: The Corporate Library.
Director James Crown had 22-years tenure (independence concern), served on our 3 most
important board committees and received our highest withheld votes. Our directors also served
on these boards rated liD" by The Corporate Library: John Keane, MetLife (MEl); Lester Lyles,
KBR, Inc. (KBR); James Crown, JPMorgan (JPM) and Nicholas Chabraja, Northern Trost
(NTRS). This was compounded by these directors holding 5 of the 10 seats on our three most
important board committees.
Our board was the only the significant directorship for five of our directors. This could indicate
a significant lack of recent valuable experience gleaned from other boards. We bad no
shareholder right to Cumulative Voting, an Independent Chairman or a Lead Director.

The above concerns shows there is need for improvement. Please encomage our board to
. respond positively to this proposal: Special Shareowner Meetings - Yes on 3. [number to be
assigned by the company]

Notes:
John Chevedden,
proposal.

*** FISMA & OMB Memorandum M-07-16 ***

sponsored this

The above format is requested for publication without re-editing, ~fonnatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. It is
respectfully requested that the final definitiv~ proxy formatting of this proposal be professionally
proofread before it is published to ensure that the integrity and readability of the original
submitted format is replicated in the proxy materials. Please advise if there is any typographical
question.
Please note that the title of the proposal is part of the proposal. In· the interest of clarity and to
avoid confusion the title of this and each other ballot item is requested to be consistent throughout
all the proxy materials.
This proposal is believed to conform with Staff Legal Bulletin No. l4B (CF), September 15,2004
including (emphasis added):
Accordingly, going forward, we believe that it would not be appropriate for .
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(i)(3) In the following circumstances:
• the company objects to factual assertions because they are not supported;
• the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
• the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that Is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.
We believe that It Is appropriate under rule 14a-B for companies to addresa
these objections in their statements of opposition.
See also: Sun Microsystems, Inc. (July 21, 2005).
Stock will be held until after the annual meeting and the propos
ual
meeting. Please acknowledge this proposal promptly by email
*** FISMA & OMB Memorandum M-07-16 ***

Wheeler. Neal
From:
Sent:

To:
Cc:
SUbject:
Attachments:

Wheeler, Neal
Wednesday, October 28, 2009 4:53 PM
*** FISMA & OMB Memorandum M-07-16 ***

Aslaksen, Julie
Letter to General Dynamics
Chevedden 10282009. PDF

Mr. Chevedden - Please see the attached regarding the recent letter you sent to General Dynamics.
Thank you,

L. Neal Wheeler
Assistant General Counsel,
Corporate & Securities
General Dynamics Corporation

1

GENERAL DVNAMICS
Neal VVheeler
Assistant General Counsel.
Corporate and Securities

October 28, 2009

*** FISMA
***
Via Overnight Mail and Email
( & OMB Memorandum M-07-16
)

*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Chevedden:

We are in receipt of your letter dated October 26, 2009 and the attached shareholder proposal (the
"proposar'). Your letter and the Proposal were received in our offices via email on October 26, 2009.
Your letter indicates that you are the beneficial owner of shares of the common stock of General
Dynamics Corporation, and that you have held those shares continuously for more than one year prior
to the date of submission of the Proposal.
As you know, Rule 14a-8(b) under the Securities Exchange Act of 1934 provides that, to be eligible to
submit a shareholder proposal, a proponent must have continuously held a minimum of $2,000 in
market value, or 1%, of the company's securities entitled to be voted on the proposal for at least one
year prior to the date the proposal is submitted. In accordance with Rule 14a-8(1), we hereby notify
you of your failure to comply with this eligibility and procedural requirement of Rule 14a-8. To
comply with the requirement, please provide proof of your beneficial ownership of General Dynamics'
common stock within 14 calendar days after receipt of this notice by either:
1. providing a written statement from the record holder of the securities (usually a broker or bank)
verifying that, on October 26, 2009, when you submitted the Proposal, you had continuously
held, for at least one year, the requisite number or value of shares of General Dynamics'
common stock; or
2. providing a copy of a filed Schedule 130, Schedule 13G, Fonn 3, Fonn 4 and/or Form S, or
any amendments to those documents or updated forms, reflecting your ownership of the
requisite number or value of shares of General Dynamics' common stock as of or before the
date on which the one-year eligibility period begins, together with your written statement that
you continuously held the shares for the one-year period as of the date of the statement.

Via Ovemighl Mail and Email
( & OMB Memorandum M-07-16 ***
*** FISMA
10hn Chevedden
October 28, 2009
Page 2

Kindly providc the requcsted infonnation to me at the following address or fax number:
Neal Wheeler
Assistant General Counsel. Corporate & Securities
General Dynamics Corporation
:

In accordance with SEC Staff Legal Bulletins No: 14 and 14B, a copy of Rule 14a-8, including
Rule 14a-8(b), is enclosed for your reference.
Please do not hesitate to call me at • • • • •f you have any questions.
Sincerely,

L. Neal Wheeler

Enclosures
cc:

Julie P. Aslaksen

&-CFR Data is current as of October 26, 2009

Title 17: Commodity and Securities Exchanges
§ 240.148-8 Shareholder proposals.
This section addresses when a company must include a shareholder's proposal in its
proxy statement and Identify the proposal in its form of proxy when the company holds an
annual or special meeting of shareholders. In summary, in order to have your shareholder
proposal Included on a company's proxy card, and Included along with any supporting
statement in its proxy statement. you must be eligible and follow certain procedures. Under
a few specific circumstances, the company is permitted to exclude your proposal, but only
after SUbmitting its reasons to the Commission. We structured this section in a question
and-answer format so that it is easier to understand. The references to "you" are to a
shareholder seeking to submit the proposal.
(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you Intend to
present at a meeting of the company's shareholders. Your proposal should state as clearly
as possible the course of action that you believe the company should follow. If your
proposal is placed on the company's proxy card, the company must also provide in the
form of proxy means for shareholders to specify by boxes a choice between approval or
disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used In this
section refers both to your proposal, and to your corresponding statement in support of
your proposal (If any).
(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the
company that I am eligible? (1) In order to be eligible to submit a proposal, you must have
continuously held at least $2,000 in market value, or 1%, of the company's securities
entitled to be voted on the proposal at the meeting for at least one year by the date you
submit the proposal. You must continue to hold those securities through the date of the
meeting.
(2) If you are the registered holder of your securities, which means that your name appears
in the company's records as a shareholder, the company can verify your eligibility on its
own, although you will still have to provide the company with a written statement that you
intend to continue to hold the securities through the date of the meeting of shareholders.
However, if like many shareholders you are not a registered holder, the company likely
does not know that you are a shareholder, or how many shares you own. In this case, at
the time you submit your proposal, you must prove your eligibility to the company in one of
two ways:
(i) The first way is to submit to the company a written statement from the "record" holder of
your securities (usually a broker or bank) verifying that, at the time you submitted your
proposal, you continuously held the securities for at least one year. You must also include
your own written statement that you intend to continue to hold the securities through the
date of the meeting of shareholders; or
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(ii) The second way to prove ownership applies only if you have filed a Schedule 130
(§240.13d-101), Schedule 13G (§240.13d-102), Fonn 3 (§249.103 ofthis chapter), Fonn
4 (§249.1 04 of this chapter) and/or Form 5 (§249.105 of this chapter), or amendments to
those documents or updated forms, reflecting your ownership of the shares as of or before
the date on which the one-year eligibility period begins. If you have filed one of these
documents with the SEC, you may demonstrate your eligibility by submitting to the
company:
(A) A copy of the schedule and/or form, and any subsequent amendments reporting a
change in your ownership level;
(B) Your written statement that you continuously held the required number of shares for
the one-year period as of the date of the statement; and
(C) Your written statement that you intend to continue ownership of the shares through the
date of the company's annual or special meeting.
(c) Question 3: How many proposals may I submit? Each shareholder may submit no more
than one proposal to a company for a particular shareholders' meeting.
(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.
(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting
your proposal for the company's annual meeting, you can in most cases find the deadline
in last year's proxy statement. However, if the company did not hold an annual meeting
last year, or has changed the date of its meeting for this year more than 30 days from last
year's meeting, you can usually find the deadline in one of the company's quarterly reports
on Form 10-0 (§249.308a of this chapter), or in shareholder reports of Investment
companies under §270.3Od-1 of this chapter of the Investment Company Act of 1940. In
order to avoid controversy, shareholders should submit their proposals by means,
including electronic means, that permit them to prove the date of delivery.
(2) The deadline is calculated In the following manner if the proposal is submitted for a
regularly scheduled annual meeting. The proposal must be received at the company's
principal executive offices not less than 120 calendar days before the date of the
company's proxy statement released to shareholders in connection with the previous
year's annual meeting. However, if the company did not hold an annual meeting the
previous year, or if the date of this year's annual meeting has been changed by more than
30 days from the date of the previous year's meeting, then the deadline is a reasonable
time before the company begins to print and send its proxy materials.
(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins
to print and send its proxy materials.

2
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(f) Question 6: What if I fail to follow one of the eligibi6ty or procedural requirements
explained in answers to Questions 1 through 4 of this section? (1) The company may
exclude your proposal, but only after it has notified you of the problem, and you have failed
adequately to correct it Within 14 calendar days of receiving your proposal, the company
must notify you in writing of any procedural or eligibility deficiencies, as well as of the time
frame for your response. Your response must be postmarked, or transmitted electronically,
no later than 14 days from the date you received the company's notification. A company
need not provide you such notice of a defICiency if the defICiency cannot be remedied,
such as if you fail to submit a proposal by the company's properly determined deadline. If
the company intends to exclude the proposal, it will later have to make a submission under
§240.14a-8 and provide you with a copy under Question 10 below, §240.14a-80).

(2) If you fail in your promise to hold the required number of securities through the date of
the meeting of shareholders, then the company will be permitted to exclude all of your
proposals from its proxy materials for any meeting held in the following two calendar years.
(g) Question 7: Who has the burden of persuading the Commission or its staff that my
proposal can be excluded? Except as otherwise noted, the burden is on the company to
demonstrate that it is entitled to exclude a proposal.
(h) Question 8: Must I appear personally at the shareholders' meeting to present the
proposal? (1) Either you, or your representative who is qualified under state law to present
the proposal on your behalf, must attend the meeting to present the proposal. Whether you
attend the meeting yourself or send a qualified representative to the meeting in your place,
you should make sure that you, or your representative, follow the proper state law
procedures for attending the meeting and/or presenting your proposal.
(2) If the company holds its shareholder meeting in whole or in part via electronic media,
and the company permits you or your representative to present your proposal via such
media, then you may appear through electronic media rather than traVeling to the meeting
to appear in person.
(3) If you or your quartfied representative fail to appear and present the proposal, without
good cause, the company will be permitted to exclude all of your proposals from its proxy
materials for any meetings held in the following two calendar years.
(i) Question 9: If I have complied with the procedural requirements, on what other bases
maya company rely to exclude my proposal? (1) Improper under state law: If the proposal
is not a proper subject for action by shareholders under the laws of the jurisdiction of the
company's organization;
Note to paragraph(i)(1): Depending on the SUbject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state law.

3
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Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is
proper unless the company demonstrates otherwise.
(2) Violation of law: If the proposal would, if Implemented, cause the company to violate
any state, federal, or foreign law to which it is subject;
Note to paragraph(i)(2): We will not apply this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law
would result in a violation of any state or federal law.
(3) Violation ofproxy rules: If the proposal or supporting statement Is contrary to any of the
Commission's proxy rules, including §240.14a-9, which prohibits materially false or
misleading statements in proxy soliciting materials;
(4) Personal grievance; special interest: If the proposal relates to the redress of a personal
claim or grievance against the company or any other person, or if it is designed to result in
a benefit to you, or to further a personal interest, which Is not shared by the other
shareholders at large;
(5) Relevance: If the proposal relates to operations which account for less than 5 percent
of the company's total assets at the end of its most recent fiscal year, and for less than 5
percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise significantly related to the company's business;
(6) Absence of power/authority: If the company would lack the power or authority to
implement the proposal;
(7) Management functions: If the proposal deals with a matter relating to the company's
ordinary business operations;

(8) Relates to election: If the proposal relates to a nomination or an election for
membership on the company's board of directors or analogous governing body or a
procedure for such nomination or election;
(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the
company's own proposals to be submitted to shareholders at the same meeting;
Note to paragraph(i)(9): A company's submission to the Commission under this section
should specify the points of conflict with the company's proposal.
(10) Substantially implemented: If the company has already substantially implemented the
proposal;
(11) Duplication: If the proposal substantially duplicates another proposal preViously
submitted to the company by another proponent that will be included in the company's
proxy materials for the same meeting;
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(12) Resubmissions: If the proposal deals with sUbstantially the same subject matter as
another proposal or proposals that has or have been previously included in the company's
proxy materials within the preceding 5 calendar years, a company may exclude it from its
proxy materials for any meeting held within 3 calendar years of the last time it was
included if the proposal received:
(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;
(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice
previously within the preceding 5 calendar years; or
(iii) Less than 10% of the vote on its last submission to shareholders if proposed three
times or more previously within the preceding 5 calendar years; and
(13) Specific amount of dividends: If the proposal relates to specifIC amounts of cash or
stock dividends.

0> Question 10: What procedures must the company follow if it intends to exclude my
proposal? (1) If the company intends to exclude a proposal from its proxy materials, it must
file its reasons with the Commission no later than 80 calendar days before it files its
definitive proxy statement and form of proxy with the Commission. The company must
simultaneously provide you with a copy of Its submission. The Commission staff may
permit the company to make its submission later than 80 days before the company files its
definitive proxy statement and form of proxy, if the company demonstrates good cause for
missing the deadline.
(2) The company must file six paper copies of the following:
(i) The proposal;
(ii) An explanation of why the company believes that it may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Division
letters issued under the rule; and
(iii) A supporting opinion of counsel when such reasons are based on matters of state or
foreign law.
(k) Question 11: May I submit my own statement to the Commission responding to the
company's arguments?
Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes
its submission. This way, the Commission staff will have time to consider fully your
submission before it issues its response. You should submit six paper copies of your
response.
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(I) Question 12: If the company includes my shareholder proposal in its proxy materials,
what information about me must it include along with the proposal itself?
(1) The company's proxy statement must include your name and address, as well as the
number of the company's voting securities that you hold. However, instead of prOViding
that information, the company may instead include a statement that it will provide the
information to shareholders promptly upon receiving an oral or written request.
(2) The company is not responsible for the contents of your proposal or supporting
statement.
(m) Question 13: What can I do if the company includes in its proxy statement reasons
why it believes shareholders should not vote in favor of my proposal, and I disagree with
some of its statements?
(1) The company may elect to include in its proxy statement reasons why it believes
shareholders should vote against your proposal. The company is allowed to make
arguments reflecting its own point of view, just as you may express your own point of view
in your proposal's supporting statement.
(2) However, if you believe that the company's opposition to your proposal contains
materially false or misleading statements that may violate our anti-fraud rule, §240.14a-9,
you should promptly send to the Commission staff and the company a letter explaining the
reasons for your view, along with a copy of the company's statements opposing your
proposal. To the extent possible, your letter should include specific factual information
demonstrating the inaccuracy of the company's claims. Tnne permitting, you may wish to
try to work out your differences with the company by yourself before contacting the
Commission staff.
(3) We require the company to send you a copy of its statements opposing your proposal
before it sends its proxy materials, so that you may bring to our attention any materially
false or misleading statements, under the following timeframes:
(i) If our no-action response requires that you make revisions to your proposal or
supporting statement as a condition to requiring the company to include it in its proxy
materials, then the company must prOVide you with a copy of its opposition statements no
later than 5 calendar days after the company receives a copy of your revised proposal; or

(ii) In all other cases, the company must provide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive copies of its proxy
statement and form of proxy under §240.14a-6.
[63 FR 29119, May 28,1998; 63 FR 50622, 50623, Sept 22,1998, as amended at 72 FR
4168, Jan. 29, 2007; 72 FR 70456, Dec. 11,2007; 73 FR 977, Jan. 4,2008)
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Wheeler, Neal
From:
Sent:

To:
Cc:
Subject:
Attachments:

*** FISMA & OMB Memorandum M-07-16 ***

Wheeler, Neal
Aslaksen, Julie
Rule 14a-8 Broker Letter-(GD)
CCE00009.pdf

Mr. Wheeler,
Please see the attached broker letter. Please advise on Tuesday whether there are any rule 14a-8
open-items now.
Sincerely,
John Chevedden
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November 9, 2009
*** FISMA & OMB Memorandum M-07-16 ***

FuIt..,01.-

John R. Chevedd
Via Facsimile
*** FISMAto:
& OMB Memorandum M-07-16 ***
To Whom It May Concern:

This letter is provided at the request of Mr. John R. Chevedden, a customer ofFidelity
Investments regarding his ownership of Allegheny Energy, Inc. (AYE), General
Dynamics Corporation (GD) and the Boeing Company (BA).
Please accept this letter as confinnation that according to our records Mr. Chevedden has
continuously held 100.000 shares of the securities listed above since January 1,2008.
I hope you find this information helpfuL If you have any questions regarding this issue,
please feel free to contact me by calling 800-800-6890 between the hours of9:00 a.m.
and 5:30 p.m. Eastern Time (Monday through Friday). Press 1 when asked if this call is a
response to a letter or phone call; press ·2 to reach an individual, then enter my 5 digit
extension 27937 when prompted.

~.

George Stasinopoulos
Client Services Specialist

Our File: W3942J 1-09NOV09

Exhibit 2
Copy of the Company's Deficiency Notice

\lIDC - 061467/000067 - 2998059 v4

GENERAL DVNAMICS

Neal Wheeler
Assistant General Counsel,
Corporate and Securities

October 28, 2009

Via Overnight Mail and Email
*** FISMA & OMB Memorandum M-07-16 ***
John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Chevedden:
We are in receipt of your letter dated October 26, 2009 and the attached shareholder proposal (the
"Proposal"). Your letter and the Proposal were received in our offices via email on October 26, 2009.
Your letter indicates that you are the beneficial owner of shares of the common stock of General
Dynamics Corporation, and that you have held those shares continuously for more than one year prior
to the date of submission of the Proposal.
As you know, Rule 14a-8(b) under the Securities Exchange Act of 1934 provides that, to be eligible to
submit a shareholder proposal, a proponent must have continuously held a minimum of $2,000 in
market value, or I %, of the company's securities entitled to be voted on the proposal for at least one
year prior to the date the proposal is submitted. In accordance with Rule 14a-8(f), we hereby notify
you of your failure to comply with this eligibility and procedural requirement of Rule l4a-8. To
comply with the requirement, please provide proof of your beneficial ownership of General Dynamics'
common stock within 14 calendar days after receipt of this notice by either:
1. providing a written statement from the record holder of the securities (usually a broker or bank)
verifying that, on October 26, 2009, when you submitted the Proposal, you had continuously
held, for at least one year, the requisite number or value of shares of General Dynamics'
common stock; or
2. providing a copy of a filed Schedule 130, Schedule 13G, Form 3, Form 4 and/or Form 5, or
any amendments to those documents or updated forms, reflecting your ownership of the
requisite number or value of shares of General Dynamics' common stock as of or before the
date on which the one-year eligibility period begins, together with your written statement that
you continuously held the shares for the one-year period as of the date of the statement.

d

Via Overnight Mail and Email
*** FISMA & OMB Memorandum M-07-16 ***
John Chevedden
October 28, 2009
Page 2

Kindly provide the requested infonnation to me at the following address or fax number:
Neal Wheeler
Assistant General Counsel, Corporate & Securities
General Dynamics Corporation

In accordance with SEC Staff Legal Bulletins No. 14 and 14B, a copy of Rule 14a-8, including
Rule I4a-8(b), is enclosed for your reference.
Please do not hesitate to call me at • • • • • ifyou have any questions.
Sincerely,

L. Neal Wheeler

Enclosures
cc:

Julie P. Aslaksen
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Title 17: Commodity and Securities Exchanges
§ 240.14a-8 Shareholder proposals.
This section addresses when a company must include a shareholder's proposal in its
proxy statement and identify the proposal in its form of proxy when the company holds an
annual or special meeting of shareholders. In summary, in order to have your shareholder
proposal included on a company's proxy card, and included along with any supporting
statement in its proxy statement, you must be eligible and follow certain procedures. Under
a few specific circumstances, the company is permitted to exclude your proposal, but only
after submitting its reasons to the Commission. We structured this section in a question
and-answer format so that it is easier to understand. The references to "you" are to a
shareholder seeking to submit the proposal.
(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you intend to
present at a meeting of the company's shareholders. Your proposal should state as clearly
as possible the course of action that you believe the company should follow. If your
proposal is placed on the company's proxy card, the company must also provide in the
form of proxy means for shareholders to specify by boxes a choice between approval or
disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used in this
section refers both to your proposal, and to your corresponding statement in support of
your proposal (if any).
(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the
company that I am eligible? (1) In order to be eligible to submit a proposal, you must have
continuously held at least $2,000 in market value, or 1%, of the company's securities
entitled to be voted on the proposal at the meeting for at least one year by the date you
submit the proposal. You must continue to hold those securities through the date of the
meeting.
(2) If you are the registered holder of your securities, which means that your name appears
in the company's records as a shareholder, the company can verify your eligibility on its
own, although you will still have to provide the company with a written statement that you
intend to continue to hold the securities through the date of the meeting of shareholders.
However, if like many shareholders you are not a registered holder, the company likely
does not know that you are a shareholder, or how many shares you own. In this case, at
the time you submit your proposal, you must prove your eligibility to the company in one of
two ways:
(i) The first way is to submit to the company a written statement from the "record" holder of
your securities (usually a broker or bank) verifying that, at the time you submitted your
proposal, you continuously held the securities for at least one year. You must also include
your own written statement that you intend to continue to hold the securities through the
date of the meeting of shareholders; or
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(ii) The second way to prove ownership applies only if you have filed a Schedule 13D
(§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form
4 (§249.1 04 of this chapter) and/or Form 5 (§249.1 05 of this chapter), or amendments to
those documents or updated forms, reflecting your ownership of the shares as of or before
the date on which the one-year eligibility period begins. If you have filed one of these
documents with the SEC, you may demonstrate your eligibility by SUbmitting to the
company:
(A) A copy of the schedule and/or form, and any subsequent amendments reporting a
change in your ownership level;
(B) Your written statement that you continuously held the required number of shares for
the one-year period as of the date of the statement; and
(C) Your written statement that you intend to continue ownership of the shares through the
date of the company's annual or special meeting.
(c) Question 3: How many proposals may I submit? Each shareholder may submit no more
than one proposal to a company for a particular shareholders' meeting.
(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.
(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting
your proposal for the company's annual meeting, you can in most cases find the deadline
in last year's proxy statement. However, if the company did not hold an annual meeting
last year, or has changed the date of its meeting for this year more than 30 days from last
year's meeting, you can usually find the deadline in one of the company's quarterly reports
on Form 10-0 (§249.308a of this chapter), or in shareholder reports of investment
companies under §270.30d-1 of this chapter of the Investment Company Act of 1940. In
order to avoid controversy, shareholders should submit their proposals by means,
including electronic means, that permit them to prove the date of delivery.
(2) The deadline is calculated in the following manner if the proposal is submitted for a
regularly scheduled annual meeting. The proposal must be received at the company's
principal executive offices not less than 120 calendar days before the date of the
company's proxy statement released to shareholders in connection with the previous
year's annual meeting. However, if the company did not hold an annual meeting the
previous year, or if the date of this year's annual meeting has been changed by more than
30 days from the date of the previous year's meeting, then the deadline is a reasonable
time before the company begins to print and send its proxy materials.
(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins
to print and send its proxy materials.
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(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section? (1) The company may
exclude your proposal, but only after it has notified you of the problem, and you have failed
adequately to correct it. Within 14 calendar days of receiving your proposal, the company
must notify you in writing of any procedural or eligibility deficiencies, as well as of the time
frame for your response. Your response must be postmarked, or transmitted electronically,
no later than 14 days from the date you received the company's notification. A company
need not provide you such notice of a deficiency if the deficiency cannot be remedied,
such as if you fail to submit a proposal by the company's properly determined deadline. If
the company intends to exclude the proposal, it will later have to make a submission under
§240.14a-8 and provide you with a copy under Question 10 below, §240.14a-80).
(2) If you fail in your promise to hold the required number of securities through the date of
the meeting of shareholders, then the company will be permitted to exclude all of your
proposals from its proxy materials for any meeting held in the following two calendar years.
(g) Question 7: Who has the burden of persuading the Commission or its staff that my
proposal can be excluded? Except as otherwise noted, the burden is on the company to
demonstrate that it is entitled to exclude a proposal.
(h) Question 8: Must I appear personally at the shareholders' meeting to present the
proposal? (1) Either you, or your representative who is qualified under state law to present
the proposal on your behalf, must attend the meeting to present the proposal. Whether you
attend the meeting yourself or send a qualified representative to the meeting in your place,
you should make sure that you, or your representative, follow the proper state law
procedures for attending the meeting and/or presenting your proposal.
(2) If the company holds its shareholder meeting in whole or in part via electronic media,
and the company permits you or your representative to present your proposal via such
media, then you may appear through electronic media rather than traveling to the meeting
to appear in person.
(3) If you or your qualified representative fail to appear and present the proposal, without
good cause, the company will be permitted to exclude all of your proposals from its proxy
materials for any meetings held in the following two calendar years.
(i) Question 9: If I have complied with the procedural requirements, on what other bases
maya company rely to exclude my proposal? (1) Improper under state law: If the proposal
is not a proper subject for action by shareholders under the laws of the jurisdiction of the
company's organization;
Note to paragraph(i)(1): Depending on the sUbject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state law.

3
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Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is
proper unless the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to violate
any state, federal, or foreign law to which it is subject;
Note to paragraph(i)(2): We will not apply this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law
would result in a violation of any state or federal law.
(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including §240.14a-9, which prohibits materially false or
misleading statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal
claim or grievance against the company or any other person, or if it is designed to result in
a benefit to you, or to further a personal interest, which is not shared by the other
shareholders at large;
(5) Relevance: If the proposal relates to operations which account for less than 5 percent
of the company's total assets at the end of its most recent fiscal year, and for less than 5
percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise significantly related to the company's business;
(6) Absence of power/authority: If the company would lack the power or authority to
implement the proposal;
(7) Management functions: If the proposal deals with a matter relating to the company's
ordinary business operations;
(8) Relates to election: If the proposal relates to a nomination or an election for
membership on the company's board of directors or analogous governing body or a
procedure for such nomination or election;
(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the
company's own proposals to be submitted to shareholders at the same meeting;
Note to paragraph(i)(9): A company's submission to the Commission under this section
should specify the points of conflict with the company's proposal.

(10) Substantially implemented: If the company has already substantially implemented the
proposal;
(11) Duplication: If the proposal substantially duplicates another proposal previously
submitted to the company by another proponent that will be included in the company's
proxy materials for the same meeting;
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(12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company's
proxy materials within the preceding 5 calendar years, a company may exclude it from its
proxy materials for any meeting held within 3 calendar years of the last time it was
included if the proposal received:
(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;
(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice
previously within the preceding 5 calendar years; or
(iii) Less than 10% of the vote on its last submission to shareholders if proposed three
times or more previously within the preceding 5 calendar years; and
(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or
stock dividends.
(j) Question 10: What procedures must the company follow if it intends to exclude my
proposal? (1) If the company intends to exclude a proposal from its proxy materials, it must
file its reasons with the Commission no later than 80 calendar days before it files its
definitive proxy statement and form of proxy with the Commission. The company must
simultaneously provide you with a copy of its submission. The Commission staff may
permit the company to make its submission later than 80 days before the company files its
definitive proxy statement and form of proxy, if the company demonstrates good cause for
missing the deadline.

(2) The company must file six paper copies of the following:
(i) The proposal;

(ii) An explanation of why the company believes that it may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Division
letters issued under the rule; and
(iii) A supporting opinion of counsel when such reasons are based on matters of state or
foreign law.
(k) Question 11: May I submit my own statement to the Commission responding to the
company's arguments?
Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes
its submission. This way, the Commission staff will have time to consider fully your
submission before it issues its response. You should submit six paper copies of your
response.

5

e-CFR Data is current as of October 26.2009

(I) Question 12: If the company includes my shareholder proposal in its proxy materials,
what information about me must it include along with the proposal itself?
(1) The company's proxy statement must include your name and address, as well as the
number of the company's voting securities that you hold. However, instead of providing
that infonnation, the company may instead include a statement that it will provide the
information to shareholders promptly upon receiving an oral or written request.
(2) The company is not responsible for the contents of your proposal or supporting
statement.
(m) Question 13: What can I do if the company includes in its proxy statement reasons
why it believes shareholders should not vote in favor of my proposal, and I disagree with
some of its statements?
(1) The company may elect to include in its proxy statement reasons why it believes
shareholders should vote against your proposal. The company is allowed to make
arguments reflecting its own point of view, just as you may express your own point of view
in your proposal's supporting statement.
(2) However, if you believe that the company's opposition to your proposal contains
materially false or misleading statements that may violate our anti-fraud rule, §240.14a-9,
you should promptly send to the Commission staff and the company a letter explaining the
reasons for your view, along with a copy of the company's statements opposing your
proposal. To the extent possible, your letter should include specific factual information
demonstrating the inaccuracy of the company's claims. Time permitting, you may wish to
try to work out your differences with the company by yourself before contacting the
Commission staff.
(3) We require the company to send you a copy of its statements opposing your proposal
before it sends its proxy materials, so that you may bring to our attention any materially
false or misleading statements, under the following timeframes:
(i) If our no-action response requires that you make revisions to your proposal or
supporting statement as a condition to requiring the company to include it in its proxy
materials, then the company must provide you with a copy of its opposition statements no
later than 5 calendar days after the company receives a copy of your revised proposal; or
(ii) In all other cases, the company must prOVide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive copies of its proxy
statement and fonn of proxy under §240.14a-6.
[63 FR 29119, May 28,1998; 63 FR 50622,50623, Sept. 22,1998, as amended at 72 FR
4168, Jan. 29, 2007; 72 FR 70456, Dec. 11,2007; 73 FR 977, Jan. 4,2008]
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November 9,2009

John R. Chevedde
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Via Facsimile
to:& OMB Memorandum M-07-16 ***
*** FISMA

To Whom Tf May Concern:
This letter is provided at the request of Mr..John R. Chevedden, a customer of Fidelity
Investments regarding his ownership of Altcgheny Energy, Inc. (AYE), General
Dynamics Corporation (GD) and the Boeing Company (BA).
Please accept this letter as confinnation that according to our records Mr. Chevedden has
continuously held t 00.000 I;hare.~ of the St'!Cllntip.g listed above since January 1, 2008.
I hope you find this information helpful. !fyou have any questions regarding this issue,
please feel free to contact me by calling 80Q-800-6890 between the hours of 9:00 a.m.
and 5:30 p.m. Eastern Time (Monday through Friday). Press 1 when asked. if this call is a
r~sponse to a letter or phone call; press *2 to reach an individual: then cnlt:r my 5 digit
extension 27937 when prompted.
.

L-

Georgo Stnsinopoulo3
Client Services Specialist

O\JrFile: • • • • • • •

,
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AMENDED AND RESTATED BYLAWS
of
GENERAL DYNAMICS CORPORATION
(As amended effective February 4, 2009)

ARTICLE I
OFFICES
. SECrION I. Registered Office. The registered office of General Dynamics Corporation (hereinafter called the Corporation) in
the State of Delaware shall be at 1209 Orange Street, Wilmington, New Castle County, 19801. The registered agent of the
Corporation in Delaware i~ The Corporation Trust Company.
.
SECTION 2. Other Offices. The Corporation may have ·such other offices in such places, either within or without the St~te of
Delaware, as the Board of Directors of the Corporation (hereinafter called the Board) may from time to time determine.
ARTICLE II
MEETINGS OF STOCKHOLDERS
SECTION I. Annual Meetings. The annual meeting of the stockholders of the Corporation for the election of directors and for
the transaction of any other proper business shall be held on such date and at such time as shall be designated by resolution of the
Board from time to time.
SECTION 2. Special Meetings. (a) A special meeting of the stockholders for any purpose or purposes may be called at any time
by the Chairman of the Board or by the Board, but a special meeting may not be called by any other person or persons. Subject to
Section 2(b), a special meeting of stockholders shall be called by the Board upon the receipt by the Secretary of the Corporation of a
written request for a special meeting of stockholders (a "Special Meeting Request") by one stockholder of record owning at least ten
percent (10%) or one or more stockholders of record of shares representing in the aggregate at least twenty-five percent (25%) in each
case of the combined voting power of the then outstanding shares of all classes and series of capital stock of the Corporation entitled
10 vote on the matter or mailers 10 be brought before the proposed special meeting, voting as a single class. In delermining whether
Special Meeting Requests have mel the requiremenls of this Section 2, multiple Special Meeling Requests will not be considered
logether if they relate 10 different items of business. Additionally, in order to be valid, all Special Meeting Requests must have been
dated and delivered to the Secretary within sixty (60) days of the earliest dated Special Meeting Request. Business transacted at any
special meeting of stockholders shall be limited to the purposes stated in the notice.

(b) Stockholder Requested Special Meetings. A Special Meeting Request shall be signed by each stockholder, or duly authorized
agent, requesting the special meeting and shall set fortb: (i) a brief description of each matler of business desired 10 be brought before
the special meeting and the reasons for conducting such business at the special meeting, (iI) the lext of the proposal or business
. (including the text of any resolutions proposed for consideration and in the event that such business includes a proposal to amend
these Bylaws, the language of the proposed amendment), (iii) any material interest of each stockholder in the business desired to be
brought before the special meeting, (iv) the name and address, as they appear on the Corporation's books, of each stockholder
requesting the special meeting, (v) the class and number of shares of the Corporation which are owned by each stockholder requesting
the special meeting, and (vi) any oth.er information that is required to be set forth in a stockholder's notice required pursuant to
Section I 1(b) of Article II of these Bylaws and, if the purpose of the special meeting includes the appointment or election of one or
more directors to the Board, Section I O(a)(il) of Article II of these Bylaws.
A stockholder may revoke a Special Meeting Request at any time prior to the special meeting; provided however, that if any
such revocations are received by the Secretary and, as a result of such revocation, the number of un-revoked Special Meeting
Requests no longer represents at least the requisite number of shares entitling the stockholders to request the calling of a special
meeting pursuaOlto Section 2{a), then the Board shall have the discretion to determine whether or not to proceed with the special
meeting. If none of the stockholders who submined the Special Meeting Request appear or send a qualified representative (as defined
in Section 100a)(ii) of Article II of these Bylaws) to present the proposal(s) or business submitted by the stockholders for
consideration at the special meeting, such proposal{s) or business shall be disregarded, notwithstanding that proxies in respect of such
vote may have been received by the Corporation or such stockholder(s).
A Special Meeting Request shall not be valid (and the Board shall have no obligation to call a special meeting in respect of such
Special Meeting Request) if it relates to an item of business that is not a proper subject for stockholder action under applicable law.
The Board shall determine the place, if any. and fix the date and time, of any stockholder requested special meeting. The Board
may submit its own proposal or proposals for consideration at a stockholder requested special meeting.
SECTION 3. Place of Meeting. All meetings of the stockholders shall be held at such place, within or without the Stale of
Delaware. or at no place (but rather by means of remole communication) as shall from time to time be designated by the. Board.
SECTION 4. Notice of Meetings. Except as otherwise expressly required by statute, the Certificate of Incorporation or these
Bylaws, nOlice of each meeting of the stockholders shall be given to each stockholder entitled to vote at such meeting not less than 10
nor more than 60 days before the date of the meeting. by delivering a wrillen notice thereof to each stockholder personally. by a
method of electronic transmission consented to by the stockholder to whom lhe
2
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ruCHARDS
LAYTON &
FINGER
December 22,2009

General Dynamics Corporation
2941 Fairview Park Drive, Suite 100
Falls Church, Virginia 22042-4513

Re:

Stockholder Proposal Submitted by John Chevedden

Ladies and Gentlemen:
We have acted as special Delaware counsel to General Dynamics Corporation, a
Delaware corporation (the "Company"), in connection with a proposal (the "Proposal")
submitted by John Chevedden (the "Proponent"), that the Proponent intends to present at the
Company's 2010 annual meeting of stockholders (the "A1U1Ual Meeting"). In this connection,
you have requested our opinion as to certain matters under the General Corporation Law of the
State of Delaware (the "General Corporation Law").
For the purpose of rendeling our opinion as expressed herein, we have been
furnished and havc rcviewed the following documents:
the Restated Certificate of Incorporation of the Company, as filed with the
Secretary of State of the State of Delaware on October 6, 2004 (the "Certificate of
Incorporation");
(i)

(ii)
the Amended and Restated Bylaws of the Company, as amended effective
February 4,2009 (the "Bylaws"); and
(iii)

the Proposal and the supporting statement thereto.

With respect to the foregoing documents, we have assumed: (a) the genuineness
of all signatures, and the incumbency, authority, legal right and power and legal capacity under
all applicable laws and regulations, of each of the officers and other persons and entities signing
or whose signatures appear upon each of said documents as or on behalf of the parties thereto;
(b) the conformity to authentic originals of all documents submitted to us as certified,
conformed, photostatic, electronic or other copies; and (c) that the toregoing documents, in the
torms submitted to us for our review, have not been and will not be altered or amended in any
respect material to our opinion as expressed herein. For the purpose of rendering our opinion as
expressed herein, we have not reviewed any document other than the documents set forth above,
and, except as set forth in this opinion, we assume there exists no provision of any such other
II
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document that bears upon or is inconsistent with our opinion as expressed herein. We have
conducted no independent factual investigation of our own, but rather have relied solely upon the
foregoing documents, the statements and information set forth therein, and the additional matters
recited or assumed herein, all of which we assume to be tme, complete and accurate in all
material respects.
The Proposal

The Proposal reads as follows:
RESOLYEO, Shareowners ask our board to take the steps
necessary to amend our bylaws and each appropriate governing
document to give holders of 10% of our outstanding common stock
(or the lowest percentage allowed by law above 10%) the power to
call special shareowner meetings. This includes any combination
of small shareowners who can combine their holdings to equal the
above 10% of holders. This includes that such bylaw and/or
charter text will not have any exception or exclusion conditions (to
the fullest extent permitted by state law) that apply only to
shareowners but not to management and/or the board.
Discussion

You have asked our opinion as to whether implementation of the Proposal would
violate Delaware law. For the reasons set forth below, in our opinion, implementation of the
Proposal by the Company would violate the General Corporation Law.
The first sentence of the Proposal requests that the Board of Directors of the
Company (the "Board") "take the steps necessary" to amend the Bylaws and/or Certificate of
Incorporation to provide the holders of 10% of the Company's outstanding common stock with
the power to call special meetings of stockholders. 1 The third sentence of the Proposal provides
that any such provision of the Certificate of Incorporation or Bylaws "will not have any
I Presently, Article II, Section 2 of the Company's Bylaws provides that "a special meeting of
stockholders shall be called by the Board upon the receipt by the Secretary of the Corporation of a written
request for a special meeting of stockholders... by one stockholder of record owning at least ten percent
(10%) or one or more stockholders of record of shares representing in the aggregate at least twenty-five
percent (25%) in each case of the combined voting power of the then outstanding shares of all classes and
series of capital stock of the Corporation entitled to vote on the matter or matters to be brought before the
proposed special meeting, voting as a single class." Accordingly, the Bylaws currently provide for a
stockholder holding 10% of the Company's outstanding common stock to require the Company to call a
special meeting of stockholders in accordance with the provisions of the Bylaws.
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exception or exclusion conditions" that apply only to stockholders but not to management and/or
the Board. Put differently, any "exception or exclusion condition" in such provision that applies
to stockholders must also be applied to the board. One "exception or exclusion condition"
imposed on the stockholders' power to call special meetings under the Proposal is their holding
10% or more of the Company's outstanding common stock. As applied to the Board pursuant to
the language of the Proposal, this condition would require the directors to hold at least 10% of
the Company's outstanding common stock to call a special meeting of stockholders. For
purposes of this opinion, we have assumed that the Proposal would be read to have this effect. 2
Notably, the Proposal does not seek to impose a process-oriented limitation on the Board's power
to call special meetings (~, requiring unanimous Board approval to call special meetings), but
instead purports to preclude the Board from calling special meetings unless the directors have
satisfied an external condition -- namely, their ownership of 10% of the Company's stock -- that
is unrelated to the process through which the Board makes decisions. As a result of this
restriction, for the reasons set forth below, in our opinion, the Proposal, if implemented, would
violate the General Corporation Law.
Section 211 (d) of the General Corporation Law governs the calling of special
meetings of stockholders. That subsection provides: "Special meetings of the stockholders may
be called by the board of directors or by such person or persons as may be authorized by the
certificate of incorporation or by the bylaws." 8 Del. C. § 211 (d). Thus, Section 211 (d) vests the
board of directors with the power to call special meetings, and it gives the corporation the
authority, through its certificate of incorporation or bylaws, to give to other parties as well the
right to call special meetings. In considering whether implementation of the Proposal would
violate Delaware law, the relevant question is whether a provision conditioning the Board's
power to call special meetings on the directors' ownership of at least 10% of the outstanding
common stock would be valid if included in the Certificate of Incorporation or Bylaws. In our
2 The Proposal presents a proposed resolution for action by stockholders (the "Resolution").
Below the text of the Resolution and as part of the supporting statement for the Proposal, the Proponent
includes four sentences, the first three of which generally describe the merits of certain governance
matters and the fourth of which expresses Proponent's view as to the manner in which the Resolution
would operate -- that is, that the Resolution would not "impact our board's current power to call a special
meeting." This additional sentence, however, does not fonn part of the Resolution. It is merely the
Proponent's conclusion as to how the Resolution should be interpreted -- and one that is at odds with the
literal language of the Resolution. Because the third sentence of the Resolution calls for the same
exclusion conditions to apply to the Board that apply to stockholders, and the first sentence of the
Resolution calls for a provision that excludes stockholders owning less than 10% of the Company's stock
from being given the ability to call special meetings, the additional sentence in the Proposal states a
conclusion that is inconsistent with the operation of the bylaw and/or charter provisions requested in the
Resolution. For purposes of this opinion, we have assumed that the first and third sentences of the
Resolution, which describe the bylaw or charter provisions requested, would be given this effect. As a
result, our opinion is not affected by the sentence included in the supporting statement beneath the
Resolution.

General Dynamics Corporation
December 22, 2009
Page 4
opinion, such a provision, whether included in the Certificate of Incorporation or Bylaws, would
be invalid.
A.

The Provision Contemplated by the Proposal May Not Be Validly Included
in the Certificate of Incorporation.

Because the Proposal seeks to modify or eliminate a "core" power of the Board,
the Proposal may not be implemented through the Certificate of Incorporation. Section
102(b)(1) of the General Corporation Law provides that a certificate of incorporation may
contain:
Any provision for the management of the business and for the
conduct of the affairs of the corporation, and any provision
creating, defining, limiting and regulating the powers of the
corporation, the directors, and the stockholders, or any class of the
stockholders ... ; if such provisions are not contrary to the laws of
[the State ofDelawarel.
8 Del. C. § 102(b)(1) (emphasis added). Thus, a corporation's ability to curtail the directors'
powers through the certificate of incorporation is not without limitation. Any provision adopted
pursuant to Section 102(b)(1) that is otherwise contrary to Delaware law would be invalid. See
Lions Gate Entm't Corp. v. Image Entm't Inc., 2006 WL 1668051, at *7 (Del. Ch. June 5, 2006)
(footnote omitted) (noting that a charter provision "purport[ing] to give the Image board the
power to amend the charter unilaterally without a shareholder vote" after the corporation had
received payment for its stock "contravenes Delaware law [i.e., Section 242 of the General
Corporation Law] and is invalid."). In Sterling v. Mayflower Hotel Corp., 93 A.2d 107, 118
(Del. 1952), the Court found that a charter provision is "contrary to the laws of [Delaware]" if it
transgresses "a statutory enactment or a public policy settled by the common law or implicit in
the General Corporation Law itself."
The Court in Loew's Theatres, Inc. v. Commercial Credit Co., 243 A.2d 78, 81
(Del. Ch. 1968), adopted this view, noting that "a charter provision which seeks to waive a
statutory right or requirement is unenforceable. More recently, the Court in Jones Apparel
Group, Inc. v. Maxwell Shoe Co., 883 A.2d 837 (DeL Ch. 2004), suggested that certain statutory
rights involving "core" director duties may not be modified or eliminated through the certificate
of incorporation. The Jones Apparel Court observed:
If

[Sections] 242(b)(1) and 251 do not contain the magic words
["unless otherwise provided in the certificate of incorporation"]
and they deal respectively with the fundamental subjects of
certificate amendments and mergers. Can a certificate provision
divest a board of its statutory power to approve a merger? Or to
approve a certificate of amendment? Without answering those
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questions, I think it fair to say that those questions inarguably
involve far more serious intrusions on core director duties than
does [the record date provision at issue]. 1 also think that the use
by our judiciary of a more context- and statute-specific approach to
police "horribles" is preferable to a sweeping rule that denudes §
102(b)(1) of its utility and thereby greatly restricts the room for
private ordering under the DGCL.
Id. at 852. While the Court in Jones Apparel recognized that certain provisions for the regulation
of the internal affairs of the corporation may be made subject to modification or elimination
through the private ordering system of the certificate of incorporation and bylaws, it indicated
that other powers vested in the board -- particularly those touching upon the directors' discharge
of their fiduciary duties -- are so fundamental to the proper functioning of the corporation that
they cannot be so modified or eliminated. ld.
The structure of, and legislative history surrounding, Section 211 (d) confirms that
the board's statutory power to call special meetings, without substantive limitation or restriction,
is a "core" power reserved to the board. Consequently, any provision of the certificate of
incorporation purporting to infringe upon that fundamental power (otller than an ordinary
process-oriented limitationi would be invalid. As noted above, Section 211 (d) provides that
U[ s]pecial meetings of the stockholders may be called by the board of directors or by such person
or persons as may be authorized by the certificate of incorporation or by the bylaws." 8 Del. C. §
211 (d). Section 211 (d) was adopted in 1967 as part of the wholesale revision of the General
Corporation Law. In the review of Delaware's corporate law prepared for the committee tasked
with submitting the revisions, it was noted, in respect of then-proposed Section 211(d), "[m]any
states specify in greater or less detail who may call special stockholder meetings," and it was
"suggested that the common understanding be codified by providing that special meetings may
be called by the board of directors or by any other person authorized by the by-laws or the
certificate of incorporation. U Ernest L. Folk, Ill, Review of the Delaware Corporation Law for
the Delaware Corporation Law Revision Committee, at 112 (1968). It was further noted that "it
is unnecessary (and for Delaware, undesirable) to vest named officers, or specified percentages
of shareholders (usually 10%), with statutory, as distinguished from by-law, authority to call
special meetings ... " Id. The language of the statute, along with the gloss provided by the
legislative history, clearly suggests that the power to call special meetings is vested by statute in
the board, without limitation, and that other parties may be granted such power through the
certificate of incorporation and bylaws. While the certificate of incorporation and/or bylaws may
expand the statutory default with regard to the calling of special meetings (i.e., parties in addition
to the board of directors may be authorized to call special meetings), the certificate of
incorporation and/or bylaws may not limit the express power of the board of directors to call
special meetings, except through ordinary process-oriented limitations.
3

For a discussion of process-oriented limitations, see infra, n. 7 and surrounding text.
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That the board of directors' power to call special meetings must remain unfettered
(other than through ordinary process-oriented Iimitations)4 is consistent with the most
fundamental precept of the General Corporation Law: the board of directors is charged with a
fiduciary duty to manage the business and affairs of the corporation. That duty may require the
board of directors to call a special meeting at any time (regardless of the directors' ownership of
the corporation's then-outstanding stock) to present a significant matter to a vote of the
stockholders. Indeed, the Delaware courts have indicated that the calling of special meetings is
one of the principal acts falling within the board's duty to manage the business and affairs of the
corporation. See Campbell v. Loew's, Inc., 134 A.2d 852, 856 (Del. Ch. 1957) (upholding a
bylaw granting the corporation's president (in addition to the board) the power to call special
meetings and noting that the grant of such power did "not impinge upon the statutory right and
duty of the board to manage the business of the corporation"). "[T]he fiduciary duty of a
Delaware director is unremitting," Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998). It does not
abate during those times when the directors fail to meet a specified stock-ownership threshold.
As the Delaware Supreme Court has stated, "[a] cardinal precept of the General Corporation Law
of the State of Delaware is that directors, rather than shareholders, manage the business and
affairs of the corporation." Aronson v. Lewis, 473 A.2d 805, 811 (Del. 1984). See also
Quicktum Design Sys., Inc. v. Shapiro, 721 A.2d 1281, 1291 (Del. 1998). The provision
contemplated by the Proposal, if included in the Certificate of Incorporation, would
impennissibly infringe upon the Board's fiduciary duty to manage the business and affairs of the
Company and would therefore be invalid under the General Corporation Law.
B.

The Provision Contemplated by the Proposal May Not Be VaUdly Included
in the Bylaws.

As with the charter provision contemplated by the Proposal, the bylaw provision
contemplated thereby would impermissibly infringe upon the Board's power under Section
21l(d) of the General Corporation Law to call special meetings. In that respect, such provision
would violate the General Corporation Law and could not be validly implemented through the
Bylaws. See 8 Del. C. § 109(b) (I1The bylaws may contain any provision, not inconsistent with
law or with the certificate of incorporation, relating to the business of the corporation, the
conduct of its affairs, and its rights or powers or the rights or powers of its stockholders,
directors, officers or employees.") (emphasis added).
Moreover, the Proposal could not be implemented through the Bylaws since it
would restrict the Board's power to call special meetings (other than through an ordinary
process-oriented bylaw)5 as part of its power and duty to manage the business and affairs of the
Company. Under Section 141(a) of the General Corporation Law, the directors of a Delaware
See infra. n. 7 and surrounding text.
s See infra, n. 7 and surrounding text.

4
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corporation are vested with the power and authority to manage the business and affairs of the
corporation. Section 141(a) provides, in relevant part, as follows:
The business and affairs of every corporation organized under this
chapter shall be managed by or under the direction of a board of
directors, except as may be otherwise provided in this chapter or in
its certificate of incorporation.
8 DeL C. § 14l(a) (emphasis added). Section 141(a) expressly provides that if there is to be any
deviation from the general mandate that the board of directors manage the business and affairs of
the corporation, such deviation must be provided in the General Corporation Law or the
certificate of incorporation. Id.; see, ~, Lehrman v. Cohen, 222 A.2d 800, 808 (Del. 1966).
The Certificate of Incorporation does not (and, as explained above, could not) provide for any
substantive limitations on the Board's power to call special meetings, and, unlike other
provisions of the General Corporation Law that allow the Board's statutory authority to be
modified through the bylaws,6 Section 2Il(d) does not provide that the board's power to call
special meetings may be modified through the bylaws. See 8 Del. C. § 211(d). Moreover, the
phrase "except as otherwise provided in this chapter" set forth in Section 141 (a) does not include
bylaws adopted pursuant to Section I09(b) of the General Corporation Law that could disable the
board entirely from exercising its statutory power. In CA, Inc. v. AFSCME Employees Pension
Plan, 953 A.2d 227, 234-35 (Del. 2008), the Court, when attempting to determine "the scope of
shareholder action that Section l09(b) permits yet docs not improperly intrude upon the
directors' power to manage [the] corporation's business and affairs under Section 141(a),"
indicated that while reasonable bylaws governing the board's decision-making process are
generally valid, those purporting to divest the board entirely of its substantive decision-making
power and authority are not. 7
The Court's observations in CA are consistent with the long line of Delaware
cases highlighting the distinction implicit in Section 141(a) of the General Corporation Law
between the role of stockholders and the role of the board of directors. As the Delaware
6 For example, Section 141(t) authorizes the board to act by unanimous written consent "[u]n1ess
otherwise restricted by the certificate of incorporation or bylaws." See 8 Del. C. § 141 (t).

7 The Court stated: "It is well-established Delaware law that a proper function of bylaws is not to
mandate how the board should decide specific substantive business decisions, but rather, to defIne the
process and procedures by which those decisions are made.... Examples of the procedural, process
oriented nature of bylaws are found in both the DGCL and the case law. For example, 8 Del. C. § 141 (b)
authorizes bylaws that fix the number of directors on the board, the number of directors required for a
quorum (with certain limitations), and the vote requirements for board action. 8 Del. C. § 141(t)
authorizes bylaws that preclude board action without a meeting." CA, 953 A.2d at 234-35 (footnotes
omitted).
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Supreme Court has stated, "[a] cardinal precept of the General Corporation Law of the State of
Delaware is that directors, rather than shareholders, manage the business and affairs of the
corporation." Aronson, 473 A.2d at 811. See also McMullin v. Beran, 765 A.2d 910, 916 (Del.
2000) ("One of the fundamental principles of the Delaware General Corporation Law statute is
that the business affairs of a corporation are managed by or under the direction of its board of
directors.") (citing 8 Del. C. § 141(a)); Quicktum, 721 A.2d at 1291 ("One of the most basic
tenets of Delaware corporate law is that the board of directors has the ultimate responsibility for
managing the business and affairs of a corporation. ") (footnote omitted). The rationale for these
statements is as follows:
Stockholders are the equitable owners of the corporation's assets.
However, the corporation is the legal owner of its property and the
stockholders do not have any specific interest in the assets of the
corporation. Instead, they have the right to share in the profits of
the company and in the distribution of its assets on liquidation.
Consistent with this division of interests, the directors rather than
the stockholders manage the business and affairs of the corporation
and the directors, in carrying out their duties, act as fiduciaries for
the company and its stockholders.
Norte & Co. v. Manor Healthcare Corp., c.A. Nos. 6827,6831, slip op. at 9 (Del. Ch. Nov. 21,
1985) (citations omitted); see also Paramount Commc'ns Inc. v. Time Inc., 1989 WL 79880, at
*30 (Del. Ch. July 14, 1989), afi'd, 571 A.2d 1140 (Del. 1989) ("The corporation law does not
operate on the theory that directors, in exercising their powers to manage the finn, are obligated
to follow the wishes of a majority of shares.").8 Because the bylaw contemplated by the
Proposal would go well beyond governing the process through which the Board determines
whether to call special meetings - in fact, it would potentially have the effect of disabling the
Board from exercising its statutorily-granted power to can special meetings - such bylaw would
be invalid under the General Corporation Law.
Finally, the "savings clause" that purports to limit the mandates of the Proposal
"to the fullest extent permitted by state law" does not resolve this conflict with Delaware law.
On its face, such language addresses the extent to which the requested "bylaw and/or charter text
8 But see UniSuper Ltd. v. News Corp., 2005 WL 3529317 (Del. Ch. Dec. 20, 2005). In that
case, the Court held that a board of directors could agree, by adopting a board policy and promising not to
subsequently revoke the policy, to submit the final decision whether to adopt a stockholder rights plan to
a vote of the corporation's stockholders. The board's voluntary agreement to contractually limit its
discretion in UniSuper, however, is distinguishable from the instant case. The bylaw contemplated by the
Proposal, if adopted by the stockholders and implemented, would potentially resulL in stockholders
divesting the Board of its statutory power to call special meetings.
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will not have any exception or exclusion conditions" (i.e., there will be no exception or exclusion
conditions not required by state law). The language does not limit the exception and exclusion
conditions that would apply "to management and/or the board," and were it to do so the entire
third sentence of the Proposal would be a nullity. The "savings clause" would not resolve the
conflict between the provision contemplated by the Proposal and the dictates of the General
Corporation Law. Section 211 (d), read together with Sections 102(b)(1) and 109(b), allows for
no limitations on the board's power to call a special meeting (other than ordinary process
oriented limitations);9 thus, there is no "extent" to which the restriction on that power
contemplated by the Proposal would otherwise be permitted by state law. The "savings clause"
would do little more than acknowledge that the Proposal, ifimplemented, would be invalid under
Delaware law.
Conclusion
Based upon and subject to the foregoing, and subject to the limitations stated
herein, it is our opinion that the Proposal, if adopted by the stockholders and implemented by the
Board, would be invalid under the General Corporation Law.
The foregoing opinion is limited to the General Corporation Law. We have not
considered and express no opinion on any other laws or the laws of any other state or
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules
and reb'Ulations of stock exchanges or of any other reb'1l1atory body.
The foregoing opinion is rendered solely for your benefit in connection with the
matters addressed herein. We understand that you may furnish a copy of this opinion letter to the
Securities and Exchange Commission in connection with the matters addressed herein and that
you may refer to it in your proxy statement for the Annual Meeting, and we consent to your
doing so. Except as stated in this paragraph, this opinion letter may not be furnished or quoted
to, nor may the foregoing opinion be relied upon by, any other person or entity for any purpose
without our prior written consent.
Very truly yours,

9

See supra, n. 7 and sULTounding text.

