
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-4561

DIVISION OF
CORPORATION FINANCE

March 31,2010

Kim M. Rivera
Vice President, General Counsel and Corporate Secretary
Da Vita Inc.

601 Hawaii S1.
EI Segudo, CA 90245

Re: Da Vita Inc.
Incoming letter dated Februar 5,2010

Dear Ms. Rivera:

This is in response to your letter dated .F ebruary 5, 2010 concerning the
shareholder proposal submitted to Da Vita by James McRitchie. We also have received a
letter on the proponent's behalfdated February 11, 2010. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
sumarize the facts set forth in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals.

Sincerely,

 
Heather L. Maples
Senior Special Counsel

Enclosures

cc: John Chevedden
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March 31, 2010

Response of the Offce of Chief Counsel
Division of Corporation Finance

Re: Da Vita Inc.
IncOming letter dated February 5,2010

The proposal requests that the board undertake such steps as may be necessary to
permit shareholders to act by the written consent of a majority of the shares outstanding
to the extent permitted by law.

Weare unable to concur in your view that Da Vita may exclude the proposal under
rule 14a-8(i)(3). Based on the arguents presented, we are unable to conclude that the

proposal is so inherently vague or indefinite that neither the shareholders voting on the
proposal, nor the company in implementing the proposal, would be able to determine
with any reasonable certainty what actions or measures the proposal requires.
Accordingly, we do not believe that Da Vita may omit the proposal from its proxy
materials in reliance on rule 14a-8(i)(3).

Sincerely,

 
Jan Woo
Attorney-Adviser



, DIVISION OF CORPORATION FINANCE

.!NORM PROCEDUR REGARDING SHAHOLDER PROPOSALS
' ,
 

The Diviion of 
 Corpration Finance believes th its responsibility with repect to 
in arising nnder Rule 14a.8 (17 CFR 240.14a-8), as with other maer under the proxy
 

. l)es, is to aid those who must comply with the rule by offng ¡nfonual advice and suggestions 
and to detennine~ initially, whether or not it 


may be appropriate in a paricular matter torenuend enforcment actou to the Commission: In connection with a shaholder Proposal
imer Rule 14a-8,the Öiviion' s staff considets the informtiou fuished to it by the Company 
ìn support of its intetion to exclude the proposa IIm the Compay's proxy mainal; as . 


as any infonnationfuished by the proponent or the proponent's representative. 
well 

'" Although 
 Rule 14a-8(k) does not require any 


communications from shareholders to the. Commssion's sta the sta will always consider infonuation concerning alleged violatons of 
... the statu adminstere by 
 the Commision, including arument as to whether or not activities

Propose to be taen woidd be violative of the statute or rue involved. . The reipt by the staff 
of such infonnation, however, should not be construed as changing the staffs informal 

procedures and proxy 

review intöa formal or adversary procedure.
 

It is importtto note that the staffs and Commission's no-action responses to
 

Ride 14a-8(j) SUbmissions reflect oidy infoni views. The detenuinations reched in these no

. acon lettets do not and. caot adjudca .the merits of a compay's position with respect to the 
propo. Only a cour such as a U.S. Disttct Cour ca deide whether a compay is obligated
 

to include shareholder proposals in its proxy materials. Accordingly a discretionar 
detenoon not to recmmend or tae Commission 


enforcement action, does notpreclude aproponent, or any shaholder 


of a company, IIm pursuing anynghts he or she may have against
. th cò¡npany in cour, should th management omit the propoSa from the company's p,oxy 
materiaL. 



'"

JOHN CHEVEDDEN
 

  

Februar 11,2010

Office of Chief Counsel
Division of Corporation Finance
Securties and Exchage Commssion
100 F Street, NE
Washigton, DC 20549

# 1 James McRtchie's Rule 14a-8 Proposal
DaVita Inc. (DV A)
Written Consent Topic

Ladies and Gentlemen:

This responds to the Februa 5, 2010 request to block ths rule 14a-8 proposaL.

The basis of the company argwnent is that if words were added to the proposal - in intaces,

where words are added, the meanng of the proposa changes. The problem with ths arguent is

that the company must address the proposal as it was submitted - not as the proposal might be
implicitly modified by the company. The followig are examples of the first and second
rewording of the proposal by the company (lb and 2b below). The words the company
implicitly added are in brackets. Items 1 a and 2a show the text of the proposal as it was
originaly submitted.

As submitted:
1a. RESOLVED, Shaeholders hereby request that our board of directors undertke such steps as
may be necessary to permit shareholders to act by the wrtten consent of a majority of our shares
outstadig to the fulest extent pemutted by law.

As implicitly modifed by the company:
1 h. RESOLVED, Shareholders hereby request that our board of directors undertake such steps as
may be necessa to permit shareholders (a limited right) to act by the written consent of a
majority of our shares outstading to the fullest extent permtted by law. (Stockholders would be
prohibited from takig action by wrtten consent on matters that could be adopted by a lesser

vote such as a majority of the votes cast at a stockholder meeting.)

As submitted:
2a. RESOLVED, Shareholders hereby request that our board of diectors underte such steps as
may be necessar to permit shareholders to act by the written consent of a majority of our shares
outstding to the fullest extent permtted by law.

As implicitly modified by the company:
2b. RESOLVED, Shareholders hereby request that our board of directors undertke such steps as
may be necessar to permit shareholders to act by the wrtten consent of a majority of our shaes
outstanding to the fullest extent permtted by law. (In addition to ths revise all stockholder
voting standards to increase the vote required to a majority of our shares outstand on all

*** FISMA & OMB Memorandum M-07-16 *** 
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stockholder actions.)
 

This is to request that the Securities and Exchange Commssion allow ths resolution to stand and
 
be voted upon in the 2010 proxy. 

Sincerely,
 

ohn Chevedden
 ~ 
cc: 

com?Jeffey L. Miller 4effey.Miller~Da Vita. 




) . '
, -

, .
(DV A: Rule 14a-8 Proposa, December 22, 2009)

3 (Number to be assigned by the company) - Shareholder Action by Written Consent
RESOL YEn, Shareholders hereby request that our board of diectors underte such steps as
may be necear to permt shareholders to act by the wrtten consent of a majority of our shares
outsanding to the fullest extent permtted by law.

Takg action by wrtten consent in lieu of a meetig is a meas shaeholders can us to raise
importt matters outside the normal anua meetig cycle. A stdy by Harard professor Paul
Gompers supports the concept that shaeholder dis-empowerig governce featues, including
resctions on shaeholder abilty to act by wrtten consent, are signcatly corrlated to

reduced shareholder value.

The merit of ths Shaeholder Acton by Written Consent proposal should also be considered in
the context of the need for improvement in our company's 2009 reported corprate governance
statu:

The Corporate Librar ww.thecoi:ratelibra.com.anindependent investment reseach:f

sad our company stll has red flags in its executive pay practices tht warant concern. For
example, naed executive offcers were eligible for anua discretionary cah bonuses. Our
CEO Kent Th was given $7.7 mion in option grts in 2008. The lare sie of 

his option
awad raised concern over the li between executve pay and company peormance since

smal increaes in our company's share price can result in large fincial gai.

These option grants came on top of $7 milion ofvaue Mr. Th realize on the exercise of
stock options in 2008. Our company paid Mr. Th $350,000 for private jet trps in 2008 and
over $1.1 milion since 2006.

Our board was the only signficant directorship for four of our diectors. Ths could indicate a
signficant lack of curent trerable diector experience. Four of our directors received i 1 %

to 18% in our agaist-votes (includg our Lead Director, Peter Grauer), which may warant
fuer investigation. Charles Berg and Paul Diaz were inide-related diectors - independence

concern. Our nomination committee was arguble not a commttee because almost all directors
were members.

We had no shaeholder right to vote on our poison pil with a 15% trgger, executive pay, cal a
special shareholder meeting, cumulative votig or an independent board chaan Shaeholder
proposas to address all or some of these topics have received majority votes at other companes
and would be excellent topics for our next anua meetig.

The above concern shows there is need for improvement. Please encourage our board to
respond positively to this proposa to enable shareholder action by wrtten consent - Yes on 3.
(Number to be assigned by the company)

Notes:
Notes: James McRitchie  sponsored ths proposa.

The above format is requested for publication without re-editig, re-formattg or elination of

text, including beging and concluding text uness prior ageeent is reached. It is
respectfy requested that the final defitive proxy formattg of ths proposal be professionaly

*** FISMA & OMB Memorandum M-07-16 *** 
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601 HaW'Jii St, 
EI Segundo. CA 90245D~îta. Tel: 800-310-4872 I Fax: 310-5:36-2675 

Www,daiÚtl1,C,i.Ï1 

February 5, 2010 

Via Email to shareholderDroposaIscmsec.l!ov
 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Offce of the Chief Counsel 
100 F Street, NE 
Washington, D.C. 20549 

Re: Da Vita Inc.-Shareholder Proposal submitted by James McRitchie.
 

Ladies and Gentlemen: 

This letter is submitted by Da Vita Inc., a Delaware corporation ("Da Vita" or the 
"Company"), pursuant to Rule 14a-8(j under the Securities Exchange Act of 1934, as amended, 
to notify the Securities and Exchange Commission (the "Commission") of a's intention toDaVit 

Shareholders (the "Annual 
Meeting") a shareholder proposal and sUPPOlting statement (the "Proposal") submitted by James 
McRitchie (the "Proponent") and received by Da Vita on December 22, 2009. The Proposal, as 
well as related correspondence with the Proponent and his representative, is attached hereto as 
Exhibit A. Da Vita requests confrmation that the Staff (the "Staff') of the Division of 
Corporation Finance wil not recommend that enforcement action be taken ifDa Vita excludes 
the Proposal from its Annual Meeting proxy materials for the reasons set f011h below. 

exclude from its proxy materials for its 2010 Annual Meeting of 


The resolution ofthe Proposal states as follows: 

"RESOLVED, Shareholders hereby request that our board of directors undeitake 
such steps as may be necessa1Y to pemiit shareholders to act by the written 
consent of a majority of our shares outstanding to the fullest extent peimitted by 
law." 

DaVita intends to fie definitive proxy materials on or about Apri128, 2010 for its 2010 
Annual Meeting, which is scheduled to be held June 7, 2010. This letter is being submitted via 
email as contemplated by Staff Legal Bulletin No. 14D (Nov. 7, 2008). A copy of ths letter and 
its exhibits has been sent to the Proponent and John Chevedden, the Proponent's designated 
representative. 

Discussion 



" 

Counsel
 
Febniary 5, 2010
 
Office of the Chief 
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Pursuant to Rule l4a-8(i)(3), a company may exclude a stockholder proposal "(ilfthe 
the Commission's proxy rules, including 

Rule l4a-9, which prohibits materially false or misleading statements in proxy soliciting 
proposal or supporting statement is contrary to any of 


stated that proposals may 
be excluded under Rule 14a-8(i)(3) if", . , neither the stockholders voting on the proposal, nor 
the company in implementing the proposal (if adopted), would be able to determine with any

has 

materials.~' In Staff Legal Bulletin No. l4B (Sept. 15,2004), the Staff 


reasonable ceitainty exactly what actions 01' measures the proposal requires. . .." The Staff 


recognzed that a stockholder proposal was suffciently misleading so as to justify exclusion 
where a company and its stockholders might inteipret the proposal differently, such that "any 
action ultimately taken by the Company upon implementation could be significantly different 
from the actions envisioned by shareholders voting on the proposaL." Fuqua Industries, Inc.' 

(Mar. 12, 1991). See also Dyerv. SEC, 287 F.2d 773, 781 (8th Cir. 1961) ("(I)t appears to us 
that the proposal, as drafted and submitted to the company, is so vague and indefinite as to make 
it impossible for either the board of directors or the stockholders at large to comprehend ' 
precisely what the proposal would entaiL.") 

In this case, the Proposal can be interpreted in several different ways, each of which 
would require a different response ifthe Proposal were to be approved and the Company's Board 

Directors were to determine to implement the ProposaL. The Proposal may be interpreted to 
request that the Company's stockholders be allowed to act by written consent only on those 
matters that require a vote of a "majority of out' shares outstanding" under the Company's 
existing goveinance documents and applicable law, The Proposal could also be interpreted as 
requesting that that the Company's stockholders be permtted to act by the "majority of our 
shares outstanding" vote standard for all actions stockholders may take generally, whether at a 
meeting or by written consent. Finally, the Proposal could be interpreted to request that the 
"majority of our shares outstanding" vote standard apply only when stockholders act by written 

of 

the vote required to take the same action at a meeting.'consent, regardless of 


The actions required to implement the Proposal, assuming its approval and a decision by 
Directors to do so, would vary signficantly depending upon which ofthe Company's Board of 


the three foregoing interpretations applied. 

Under the first interpretation of the Proposal, the "steps ... necessary" to permit action by 
the Company's Ainended andwritten consent would require aniending the Aiticle IV.G. of 


Incorporation")! and Artlc1e II, Section 
the 

Restated Certificate of Incorporation (the "Ceitificate of 


14 of the Company's Amended and Restated Bylaws (the "Bylaws"),2 in each case to change 


prohibition on acting by written consent so that stockholders may act by written consent only on 

Article IV.a provides that ''No action required to be taken or which may be taken at any annual or special 
meeting of stockholders of the Corporation may be taken without a meeting, and the power of stockholders 
to consent in writing, without a meeting, to the taking of any action is specifcally denied." 
Article II, Section 14 provides, "No action required to be taken or which may be taken at any annual or 
special meeting of stockholders of the Corporation may be taken without a meeting, and the power of 
stockholders to consent in writing, without a meeting, to the taking of any action is specifically denied." 
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specific matters, i.e.) those actions that, if 
 taken at a meeting) would require the approval of a 
majority of the shares outstanding.3 However, stockholders would be prohibited from taking 
action by written consent on matters that could be 
 adopted by a lesser vote (such as a majority of 
the votes cast) at a stockholder meeting.4 

If the second interpretation were to apply, the "steps" required to implement the Proposal 
would be far more co~plicated and the consequences would be far more profound. Both the 
Certificate ofIncorporatioii and the Bylaws ofthe Company would need to be further amended 
to allow stockholders to act by written consent, and the Bylaws of 
 the Company would need to 
be amended to modify all stockholder voting standards to increase the vote required to a 
"majority of our shares outstanding" ~tandard on all stockholder actions. The Company's 
Bylaws currently contain several standards that require a lesser vote for stockholder action. For 
example, Aiticle iv, Section 3 provides that directors are elected by a majority ofthe votes cast 
rather than a majority of shares outstanding.s Ina contested election, çlirectors are elected by a 
plurality ofthe shares represented at the meeting and entitled to vote for directors. In addition, 
Article III, Section 8 ofthe Bylaws provides that all elections and questions presented to the 
stockholders, other than the election of directors, are decided by the affirmative vote of the 
holders of a majority in voting power of 
 the capital stock ofthe Company present and entitled to 
vote on the matter, unless otherwise required by law.6 As should be apparent, these voting 
standards differ widely and the differences among them wil take on even greater significance as 

York Stock Exchange's recent amendments to its Rule 452, which governsa result of the New 


l , These actions would include charter amendments and mergers, which requie the approval of a majority of 
the shares outstanding under Delaware law. See 8 Del. C. §§ 242(b)(1) and 25 1 (c). 

4	 
As explained in the next paragraph of this letter, these actions include diector elections and the transaction 
of other business for which a vote is not specifed under applicable law. 

Article N, Section 3 provides, in pertinent part, "Each director shall be elected by the vote of the majority 
of the votes cast with respect to the director at any meeting for the election of directors at which a quorum 
is present by the holders of shares present in person or represented by proxy and entitled to vote on the 
election of directors; provided that if the number of nominees for director exceeds the number of directors 
to be elected, the diectors shall be elected by the vote of a plurality of the shares represented in person or 
by proxy at any such meeting and entitled to vote on the election of directors. For purposes of this Section, 
a majority of the votes cast means that the number of shares voted 'for' a director must exceed,50% of the 
number of votes cast with respect to that director's election. Votes cast shall include votes to withhold 
authority and exclude abstentions with respect to that director's election. If directors are to be elected by a 
plurality, stockholders shall be permitted to withhold votes from a nominee but shall not be permitted to 
vote against a nominee." 

6	 Article II, Section 8 provides, "All elections and questions presented to the stockholders at a meeting at 
which a quorum is present, other than the election of directors, shall, unless otherwise provided by law, 
these Bylaws or the Certificate of Incorporation, or the rules and regulations of any stock exchange 
applicable to the Corporation, or pursuant to any regulation applicable to the Corporation or its securities, 
be decided by the affl1native vote of the holders of a majority in voting power of the shares of capital stock 
of the Corporation which are present in person or by proxy and entitled to vote thereon." 
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voting by brokers in director elections and other matters. Under Rule 452, a broker which has
 
solicited voting instrctions fi.-om the beneficial owner of securities, but which has not received
 

, such instructions, is prohibited from voting such "uninstructed shares" in a wide variety of 
matters coming before stockholders. Where the vote of a majority of the outstanding shares is 
required, these "broker non-votes," which can represent a significant portion of a company's 
outstanding stock, are effectively equivalent to votes against a matter. In contrast, under the 
Company's present provisions goveining elections of directors and other actions for which a vote 
is not specified by law, broker non-votes have no effect on the outcome ofthe vote on those 
matters. Notwithstanding the importance ofthe issues at stake, it is not at all clear from the 
Proposal whether the Proponent is requesting that the Company's existing voting requirements 
be altered. To wit, the supportng statement mentions only the distinction between action by 
written consent and action at a meeting. 

Implementation of the third interpretation ofthe Proposal would require yet another 
response. Both the Certificate ofIncorporation and Bylaws of 
 the Company would need to be 
amended to remove the prohibition on stockholders acting by written consent and, consistent 
with Section 228 ofthe Delaware General Corporation Law (the "DGCL"), would provide that 
such action would require the consent ofa majority of the shares outstanding.? If this 
interpretation were to be implemented, actions by wiitten consent would require a majority of 
shares outstanding, while actions taken 
 at stockholder meetings would have the voting 
requirements currently set foiih in the Bylaws. The Proponent has not explained that varying 
vote standards would be applicable depending on the method of stockholder action, thus casting 
doubt on whether the thrd interpretation is the intended interpretation. 

The Staff frequently has concurred with the exclusion of proposals similarly susceptible 
to multiple interpretations as vague and indefinite because the company and its shareowners 
might interpret the proposal differently. See Intemational Business Machines Coiporatioii 
(January 26, 2009) and Raytheo1l Company (March 28, 2008) (proposal relating to the call of a 
special meeting by stockholders excluded as vague and indefinite 
 , when subject to multiple 
interpretations); Ford Motor Co. (Feb. 27, 2008) (concuring with the exclusion ofa proposal 
regarding reports on fuel economy that was susceptible tó multiple interpretations, ranging from 
intemational advocacy for a boycott of oil froni the Middle East to a request for corporate fuel 
effiCiency goals); Prudential Financial Inc. (Feb. 16,2007) (concurring with the exclusion ofa 
proposal, which was susceptible to a different interpretation if 
 read literally than ifread in 
conjunction with the supporting statement, as vague and indefinite). 

Moreover, the Staff 
 previously has cOl1cUlTed that a proposal may be excluded under Rule 
14a-8(i)(3) when it requires significant actions on the part of 
 the company that are not disclosed 

Under Section 228 of the DGCL, action may be taken by written consent only if the action is approved by 
the same number of shares that would have been required to adopt the action if all stockholders were 
present at a meeting to approve that action. Accordingly, Section 228 would require that such actions as 
director elections he approved by a majority of the shares outstanding if the action were taken by written 
consent, even though directors could be elected by a lesser vote at a stockholder meeting. 

7 
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in the proposaL. For example~ in Duke Energy C01p. (Feb. 8,2002), a shareholder proposal 
requested that Duke Energy adopt a policy to transition to a nominating committee composed 
entirely of independent directors. In concUlTing that Duke Energy could exclude the proposal 
under Rule 14a-8(i)(3) as vague and indefinite, the Staff stated, "In this regard, we note that the 
proposal calls for the creation of a nominating committee but does not adequately disclose this in 
the proposal and supporting statement." As was the case with Duke, the Proposal prevents the 
Company's shareholders from understanding what they are being asked to consider by failing to 
make meaningful disclosure about the manner and burden of 
 implementation. See also ConAgra 
Foods, Inc. (July 1, 2004) (permittng exclusion of a shareholder proposal requesting preparation 
of sustainabilty rèports, on the basis that the proposal was vague and indefinite 'under Rule 14a
8(i)(3) where the company argued that the proposal "does not infoim shareholders of what the 
company would be required to do ifthe proposal were approved"); H.J. Heinz Company (May 
25,2001) (permitting exclusion of a shareholder proposal that requested full implementation of 
SA8000 Social Accountability Standards, but did not clearly set forth the obligations that would 
be imposed on the company); TJX Companies, Inc. (March 14,2001) (same); Revlon, Inc. 
(March 13,2001) (same); Kohl'sCoJporatioll (March 13,2001) (same); McDonalds 
C01poratioll (March 13,2001) (same). 

Coitclusion 

As a result of the vagueness of the Proposal and its susceptibilty to alternative 
interpretations, neither the Company's stockholders nor its board of directors would be able to 
determine with any certainty what actions the Company would be required to take in order to 
comply with the Proposal. As a result of the multiple possible interpretations of the Proposal~ the 
stockholders of the Company cannot "know precisely the breadth of the proposal on which they 
are asked to vote." The New York City Employees' Ret. Sys. v. Brunswick Corp, 789 F. Supp.
144, 146 (S.D.N.Y. 1992). "
 

Accordingly, the Proposal is suffciently and impeimissiblyvague, indefinite and 
misleading as to justify exclusion under Rule 14a-8(i)(3). 

* * *
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Based on the foregoing, I request your conCUlTence that the proposal may be omitted 
fl.-om Da Vita's Annual Meeting proxy materials. If you have questions regarding this request or 
desire additional infoimation, please contact me at (310) 536-2461. Any communication by the 
Staff may be sent by facsimle to the undersigned at (866) 912-0682. 

Very tiuly yours, 

~¡~t Kim l . Rivera 
Vice President, General Counsel and 
Corporate Secretary 

Attachments 
cc: James McRitchie
 

John Chevedden 



EXHffIT A
 



, Rule 14a~8 Proposal (DV A)

 

From:  
Sent: Tuesday, December 22, 2009 3:16 PM

To: Jeffrey Miler
Cc: LeAnne Zumwalt
Subject: Rule 14a-8 Proposal (DVA)

Mr. Miler,

Rule 14a-8 Proposal (DV A)
Please see the attached Rule 14a-8 Proposal.
Sincerely,
John Chevedden
cc: James McRitcWe

2/5/2010

Page lof i
,
I
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"

 
 
 

Mr. Kent 1. Thir
Chairman of the Board
Da Vita Inc. (DV A)
60 1 Hawaii St
EI Segundo CA 90245
PH: 310 536.2400

Dear Mr. Thiry,

I submit my one attached 2010 Rule 14a~8 proposaL. This proposal is in support of 
the long-term

performance of our company. My proposal is for the next annual 
shareholder meeting. I intend

to meet Rule 14a~8 requirements including the contiiiuous ownership of the required stock value
until after the date of the respective shareholder meeting. My submitted format, with the
shareholder-supplied emphasis, is intended to be used for defmitive proxy publication. This is
my proxy for John Chevedden and/or rus designee to forward this Rule 14a-8 proposal to the
company and to act on my behal regarding this Rule 14a~8 proposal, and/or modification of it,
fot'the fortcoming shareholder meeting before. during and after the forthcomig shareholder
meeting. Please direct all futue c!Jmmunicatioiis regarding my rule 14a-8 proposal to John

 
 

 

to faciltate prompt and verifable communications. Please identify trus proposal as my proposal
exclusively.

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-tenn performance of our company. Please acknowledge receipt of my proposal
promptly by email.

Sincerely,

" \( tJ'~' td.'."."....,..~':// 4 ~ ~ .:. I'~ ......,.1\ v.. .l"'.....
October 29. 2009James McRitclue Date

Publisher of the Corporate Governance site at CorpOov.net since 1995

cc: Jeffey L. Miller -(Jeffrey.Miler~DaVita.com~
Corporate Secretar

LeAnne Zumwalt -(LeAne Zumwa1t~a Vita. corn
Vice President, Investor Relations

*** FISMA & OMB Memorandum M-07-16 *** 
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(DV A: Rule 14a-8 Proposal, December 22, 2009)
3 (Number to be assigned by the company J - Shareholder Action by Written Consent

RESOL VED~ Shareholders hereby request that our board of directors undertae such steps as
may be necessar to pennit shareholders to aot by the written consent of a majority of our shares
outstanding to the fullest extent pennitted by law.

Taking action by written consent in lieu ora meeting is a means shareholders can use to raise
important matters outside the normal anual meetig cycle. A study by Harard professor Paul
Gompers supports the concept that shareholder dis-empowering governance .featuest including
restriotions on shareholder abilty to act by written consent, are significantly cOl"lelated to
reduced shareholder value.

The merit of ths Shareholder Action by Written Consent proposal should also be considered in
the context of the need for improvement in our company's 2009 repoited corporate governance
status: '
The Corporate Library ww.thecoi:oratelibrary.com.anindependent investment research firm
said our company stil has red flags in its executive pay practices that warrant concern. For
example~ named executive offcers were eligible for anual discretionary cash bonuses. Our
CEO Kent Thiry was given $7.7 milion in option grants in 2008. The large size of 

his option

award raised concerns over the lin between executive pay and company performance since
small increases in our company's share price can result in large fmancial gains.

These option grants came on top of $7 millon of value Mr. Thiry realized on the exercise of
stock options in 2008. Our company paid Mr. Thiry $350,000 for private jet trips in 2008 and
over $1.1 millon since 2006.

Our board was the only significant directorship for four of our directors. This could indicate a
signficant lack of curent transferable director experience. Four of our directors received 11%
to 18% iii our against-votes (including our Lead Director, Peter Grauer), which may walTant
further investigation. Charles Berg and Paul Diaz were inside-related directors - independence
concern. Our nomination committee was arguable not a commttee 'because almost aU directors
were members.

We had no shareholder right to vote on our poison pil with a 15% trigger) executive pay, call a
special shareholder meeting, cumulative voting or an independent board chairman. Shareholder
proposals to address all 01' some of these topics have received majority votes at other companies
and would be excellent topics for our next anual meeting.

The above concerns shows there is need for improvement. ,Please encourage our board to
respond positvely to this proposal to enable shareholder action by written consent- Yes on 3.
(Number to be assigned by the company)

Notes:
Notes: James McRitchie,  ponsored this proposaL.

The above format is requested for publication without re~editing, re-formatting or elimination of
text, including beginning and concluding text~ unless p1'or agreement is reached. It is

respectfully requested that the final defmitive proxy formatting of this proposal be professionally

*** FISMA & OMB Memorandum M-07-16 *** 



proofread before it is published to ensure that the integrity and readabilty of 
the original

submitted format is replicated in the proxy materials. Please advise in advance if the company
thinks there is any typographical question.

Please note that the title of the proposal is par oftb.e proposal. In the interest of clarity and to
avoid coiifsion the title of this and each other balot item is requested to be consistent
throughout all the proxy materials.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a"8(1)(3) In the following circumstances:

. the company objects to factual assertions because they are not supported:

. the company objects to factual assertions that. while not materially false or
misleading, may be disputed or countered;
. the company objeots to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or Its offcers; and/or
. the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifcally as such. '

We believe that it Is appropriate under rule 14a..8 for companies to address
these objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).
Stock wil be held until after the annual meeting and the propo  
meeting. Please acknowledge ths proposal promptly byemail  *** FISMA & OMB Memorandum M-07-16 *** 



, ' Rule 14a-8 Proposal (DV A)

Subject: FW: Rule 14a-8 Proposal (OVA)

Attachments: Shareholder Proposal for DaVita 2010.pdf

From: Jeffrey Miler
Sent: Thursday, December 24, 2009 12:50 PM

To: olmsted

Subject: RE: Rule 14a-8 Proposal (OVA)

Mr. Chevedden,

Please see the attached letter in response to your proposal submitted on Tuesday, December 22nd.

Best Regards,

Jeff

Jeffrey Miler
Vice President, Deputy General Counsel
DaVita Inc.
601 Hawaii St.
EI Segundo, CA 90245
(310) 536-2603

From:  
Sent:  
To: Jeffrey Miler
Cc: LeAnne Zumwalt
Subject: Rule 14a-8 Proposal (OVA)

Mr. Miler,

Rule 14a-8 Proposal (DV A)
Please see the attached Rule 14a-8 Proposal.
Sincerely,
John Chevedden
cc: James McRitchie

2/5/2010

Page 1 of 1
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n7ìîta.
DaVlta
(,11 HaW¡lii St.
Et S~gui\llo. CA. 1)0245

1èl:8\X'\l0--S72 ¡Fa.';; 310-536-2675

www.dnvlla.uoni

December 24. 2009

VIA MAIL AND EML

John Cheveddei\
 
 

 

Re: Sharellolder Proposal for DaVlta 2010 Annual Meeting of
SJißl'choldei's

Shareholders of Da Vita request the Boanl to uiideJ'ake siich steps as may be Ilecessmy /0
permit shareholders to act by writen COllsell of (I majority of our shares outstanding to
tliejiillest exteiit permited by law.

Dear Mr. Chevedden:

This letter wil acknowledge receipt 011 December 22, 2009 of the shareholder proposal dated
December 22, 2009 you submitted on behalf of James McRitchie for consideration at the 20 I 0
Annual Meeting of Shareholders of DaVit a Inc, (''DaVita'').

Mr, McRitchie's letter indicates that you or your designee wil act on his behalf in sharelioldei'
matteI's, including his shareholder proposal, and he requested that all future conmniiications be
dit'ected to you,

Pursuant to Rule 14a-8(b) under the SeclIdties Excbange Act of 1934, as amended, Mr,
McRitchie must provide proof to us that he has contiiiuously owned at least $2,000 111 market
value, 01'1%, of DaVit a's common stock that would be entitled to be voted on the proposal at the
meeting for at least one year by the date the proposal was submitted, DaVita's stock records do
i10t indicate that Mr, McRitchie i$ the record owner of suffcient shares to satisfy this
l'equii'ement. In addition, we note that proof of ownership was not provided with the letter fi'om
Mi', McRitchie, Thei'etbre, we do not believe that Mr. McRitchie's proposal satisfies the
requirements of Rule 14a-8.

Mr. McRitchie's letter contains the written statement that he intends to meet the requirements
under Rule 14a-8 ai1d that he intends to continue ownership of the shares through the date of our
2010 annual nieeting, so we wìl need only the following proof of ownership to remedy this
defect as explained in Rule i 4a-8(b):

· A written statement from the "record" holdei' of Mi', McRitchie's shares (usually a broker
01' a bank) verifying tJiat, at the time the pl'posal was submitted, he had continuously
Jleld the requisite iiumbeL' of sliaL'es for at least one year; or

Oiir Missíim: 1(¡ Be 11/(' PrilJider, Parller Aiid Employer qr Choice
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Mr. John Clievedden
 
December 24,2009
 

· If 
 Mr. McRitchie has fied witi the Securities and Exchange Commission a Schedule 
'13D, Schedule 130, Form 3, Form 4 or Form 5, or amendments to those documents or 
updated forms, reflecting his ownership of 
 the shares as of 01' before the date on which 
the one-yeai' eligibilty period begins, a copy of 
 the schedule and/or form, and any
subsequent amendments repol'ting a change in his ownership level and a wi'itteii 
statement that Mr. McRitchie continuously held the requisite numbei' of shares for the 
one-year pe1'od. 

The rules of 
 the Securities and Exchange Commission require that any response to this letter 
must be postmarked 01' transinitted electronically 110 Jater than 14 calendar days from the date 
this letter is )'eceived. Please send proof of ownership directly to me at: 601 Hawaii Street, El 
Segundo, CA 90245 or via fax at: (866) 720-7532. 

Sincerely, .

~~~. L~ " 

Jeffey L. Miller 
Vice President, Deputy General Counsel & Secretary 
DaVita Il1c. 



d Rule 14a-8 Broker LetterM(DV A) Page 1 of i

From:  
Sent: Thursday, December 31,200911:02 AM
To: Jeffrey Miler; LeAnne Zumwalt
Subject: Rule 14a-8 Broker Letter-(DVA)

Mr. Miler,

Tha. you for the rule 14a-8 proposal acknowledgement. Please see the attached
broker letter. Please advise on January 4,2010 whether there are now any rule 14a-8
open items.
Sincerely,
John Chevedden

2/5/2010,

*** FISMA & OMB Memorandum M-07-16 *** 



Dee 31. 2009 II: 18AM TDAmeritrade

I

 
 

 

To Whi;lIl It May Concern;

It, JiMlrii .~ADI.. .
, .,. 4';

.. ..,i"~ ;~\r~k:::.::':' , '

I: iPiirauantto your requßSt, this latter is r() con,that JOtn".9 MöRitchie of9.  
 lis (lontinUQllsly held in bls liççQ\lnt 50 ~bares,()fD3  

common stock sice May 6, 2008.' :  ¡
 ques!j thIs letter is to conf ßilitJnies Mclltche ot  
 has \'ontii\louslyheld in hIs IiccounL lOO.shai'Cs of  

oommon stock since OQtobi:r 22, 2008.

l#/~~
Matt Gl'(onwood
TO .Aoriti'ldo

r:

Post. It. Fax Note 7671
To 

'Ie.
COJoepi.

Phon& #

Faxi#

,

!

!2¡

Phone  

(. '"..). 0 - Î'; -r i Faxtl

i,

I
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