
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549.3010

DIVISION OF
CORPORATION FINANCE

Februar 2,2009

Andrew A. Gerber
Hunton & Willams LLP
Ban of America Plaza
Suite 3500
101 South Tryon Street
Charlotte, NC 28280

Re: Ban of America Corporation
Incoming letter dated December 15, 2008

Dear Mr. Gerber:

This is in response to your letters dated December 15, 2008 and Januar 8,2009
concernng the shareholder proposal submitted to Ban of America by William Steiner.
We have also received letters on the proponent's behalf dated January 3, 2009 and
Januar 12,2009. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or sumarze the facts set forth
in the correspondence. Copies of all of the correspondence also wil be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals.

Sincerely,

 
Heather L. Maples
Senior Special Counsel

Enclosures

cc: John Chevedden
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. Februar 2, 2009

Response of the Offce of Chief Counsel
Division of Corporation Finance

Re: Ban of America Corporation
Incoming letter dated December 15, 2008

The proposal requests that the board take the steps necessary to adopt a bylaw to
provide for an independent lead director and fuher provides that the "stadard of

independence would be the standard set by the Council of Institutional Investors which is
simply an independent director is a person whose directorship constitutes his or her only
connection to the corporation."

There appears to be some basis for your view that Ban of Anerica may exclude
the proposal under rule 14a-8(i)(3) as vague and indefinite. Accordingly, we wil not
recommend enforcement action to the Commission if Ban of America omits the
proposãl from its proxy niateriãlsin reliátice on rule 14a-8(i)(3). Inreachiiig this
position, we have not found it necessar to address the alternative bases for omission
upon which Ban of America relies.  

Philip Rothenberg
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
 
INFORMAL PROCEDURES REGARING SHARHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arsing under Rule 14a-8 (17 CFR 240.l4a-8), as with other matters under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a particular matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information furnshed to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any information furnished by the proponent or the proponent's representative. 

Although Rule l4a-8(k) does not require any communcations from shareholders to the 
Commission's staff, the staff 
 will always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff 
of such information, however, should not be constred as changing the staffs informal
 

procedures and proxy review into 
 a formal or adversar procedure. 

It is important to note that the staffs and Commission's no..action responses to 
Rule l4a-8G) submissions reflect only informal views. The determinations reached in these no
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposal. Only a cour such as a U.S. District Court can decide whether a company is obligated 
to include shareholder proposals in its proxy materials. Accordingly a discretionar 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, 
 from pursuing any rights he or she may have against 
the company in court, should the management omit the proposal from the company's proxy 
materiaL. 



JOHN CHEVEDDEN
 

  

Januar 12,2009

Offce of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commssion
100 F Street, NE
Washigton, DC 20549

# 2 Bank of America Corporation (BAC) Nominal Requestor
Rule 14a~8 Proposal by Willam Steiner .
Independent Lead Director

Ladies and Gentlemen:

This responds to the defective Januar 8,2009 no action supplement (forwarded by mail) for the
apparent nominal requestor, Ban of America Corporation (BAC), regarding the rue 14a-8
proposal identified as the proposal of Wiliam Steiner in the requestor/coITpany exhbits and yet
identified prominently in the title of the no action request supplement as submitted by another
person. Plus the supplement has two spellings for this person's name. The company exhibit is
attached. The requestor/company is in conflct because its original December 15,2008 no action
request stated "Re: Stockholder Proposal Submitted by Wiliam Steiner."

Thus this no action request is moot because of the company failure to properly identify the
proposal consistent with the company exhbit and an identification confict between the original
no action request and the supplement. The company now appears to address a non-existent
proposal improperly identified by the company with the name of another person. The attched
proposal clearly states that the proposal is the proposal of Willam Steiner.

The company creates the ambiguity that the company simply seeks to remove a purorted co-
sponsor of the rue 14a-8 proposaL. The company should not be allowed to benefit by creating
confion.

The company could cure its inconsistency by withdrawing its exhbit of the proposal (attached).

This responds to the Januar 8, 2009 no action supplement, which thus added to the company
defects in the company no action request, and to the company December 15, 2008 no action
request regarding this rule 14a-8 proposal with the following text (emphasis added):

3 - Independent Lead Director
Resolved, Shareholders request that our Board take the steps necessary to adopt a
bylaw to require that our company have an independent lead director whenever
possible with clearly delineated duties, elected by and from the independent board
members, to be expected to serve for more than one continuous year, unless our
company at that time has an independent board chairman. The standard of
independence would be the standard set by the Council of Institutional Investors
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which is simply an independent director is a person whose directorship 
constitutes his or her only connection to the corporation. 

The clearly delineated duties at a minimum would include:
 
· Presiding at all meetings of the board at which the chairman is not present,
 
including 
executive sessions of the independent directors. 
· Serving as liaison between the chairman and the independent directors. 
· Approving information sent to the board. 
· Approving meeting agendas for the board. 
· Approving meeting schedules to assure that there is suffcient time for discussion 
of all agenda items. 
· Having the authority to call meetings of the independent directors. 
· Being available for consultation and direct communication, if requested by major 
shareholders. 

In regard to the company (i)(3) objection the Council ofInstitutional Investors definition 
included in ths very proposal was missing from the proposals in Scheríng-Plough Corp. (March 
7,2008) andJPMorgan Chase & Co. (March 5,2008). 

The company failed to note that in the company-cited PG&E Corporation (March 7, 2008), 
which did not include any Council ofInstitutional Investors definition whatsoever, that PG&E in 
fact published the proposal in its 2008 definitive proxy. PG&E acknowledged that it failed to 
provide the shareholder par with a copy of its no action request and PG&E then withdrew its 
no action request. 

The company is unealistically demanding of a sumar definition, apparently to be derived 
from a definition of "almost 1000 words," for a rule 14a-8 proposal that is limted to a mere 500
words and approximately 200-words are aleady devoted to the resolved statement to address in 
part any objection that the company might have that the duties of 
 the independent lead director
are incomplete. The company does not provide an estimate of the nuinber of words this 
definition should have. And from the tone of the company letter a longer definition than already 
provided could merely be the stepping-stone to give the company more words to work with in a 
furter attempt to find fault cDmpared with the defintion of 
 "almost 1000 words." (Not
addressed by the supplement.) 

Again the company does not claim that the use of the definition in this proposal has ever resulted 
in a rue 14a-8 proposal being excluded. Apparently the company is askig for such exclusion 
for the fist time.
 

After an extensive effort to find fault with the Council ofInstitutional Directors sumar 
defintion or sumar stadad the company seems to reverse itself and claim that no Council of 
Institutional Investors sumar definition or standard could be included because it would not be
 

unchangeable. The company notes that "ClI's stdards are constantlv updated." 

It is clear that a suar definition or sumar stadad is provided for director independence.
 

The company objection concerns the complexity of 
 this defintion. And the company provides
no expert opinion on the whether adding a company-approved definition would have any impact 
on the voting results for this topic which has exceeded 40%. 



For the company (i)(6) objection, the company would simply like the reader to substitute
"mandated" for "expected" in "expected to serve for more than one continuous year."
"Expected" means anticipated or projected and thus there is no (i)(6) basis.

The company Januar 8, 2009 supplement does not address the March 9, 2006 Staf Reply Letter
below (emphasis added).

Regarding the company (i)(10) objection, Bristol-Myers Squibb Co. (Recon.) (March 9,2006)
stated, . "We note that there is a substantive distinction between a proposal that seeks a policy and
a proposal that seeks a bylaw or charer amendment." This is the Staff Reply Letter with
emphasis added:

lST AFF REPLY LETTER)

March 9, 2006

Amy L. Goodman
Gibson, Dunn & Crutcher LLP
1050 Connecticut Avenue, N. W.

Washington, DC 20036-5306

Re: Bristol-Myers Squibb Co. Incoming letter dated March 1, 2006

Dear Ms. Goodman:

This is in response to your letter dated March 1, 2006 concerning the shareholder
proposal submitted to Bristol-Myers by Charles Miler. We also have received a letter on
the proponent's behalf dated March 6, 2006. On January 27,2006, we issued our
response expressing our informal view that Bristol-Myers could not exclude the proposal
from its proxy materials for its upcoming annual meeting. You have asked us to
reconsider our position.

The Division grants the reconsideration request, as there now seems to be some basis
for your view that Bristol-Myers may exclude the proposal under rule 14a-8(i)(10). We
note that there is a substantive distinction between a proposal that seeks a policy
and a proposal that seeks a bylaw or charler amendment. In this regard, however,
we further note that the action contemplated by the subject proposal is qualified by the
phrase "if practicable" and that the company has otherwise substantially implemented
the proposaL. Accordingly, we wil not recommend enforcement action to the
Commission if Bristol-Myers omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(10).

Sincerely,

/s/

Martin P. Dunn
Acting Director
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Since the company has not adopted an independent lead director bylaw it has not implemented
this proposal.

Regarding the company (i)(i 1) objection the company postates that the "same issue" is to be
the new basis for duplication as opposed to the same topic. Based on this new theory, a proposa
at a company for cumulative voting could be excluded as duplicative of a proposal to declassify
the board because both are on the "same issue" - director elections.

Clearly independent lead director is not the same topic as an "Independent Chairman."

The company is asking that a Independent Lead Director proposal be determined to be duplicated
by an Independent Chairman proposal for the first time.

For these reasons it is requested that the staff find that this resolution canot be omitted from the
company proxy. It is also respectflly requested that the shareholder have the last opportity to
submit material in support of including ths proposal - since the company had the first
opportnity .

Sincerely,~ --
.. .,

cc:
Wiliam Steiner

Alice A. Herald .cAlice.Herald(gbanofamericacom:;
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(RAC: Rule 14a-8 Proposat November 3,2008)
3 - Independent Led Direor

Resolved, Shaeholders reues that our Board ta the steps necss to adopt a bylaw to

require that our compay have an indepndent lea dir wh.enever poible with clealy

delineated duties, elected by and from the indepeii bod membe~ to be expct to see
... ... "for'more1:-011icontiiuuusye;lUeSS"'()litëõIIpãY"'ãftJã:nîiiieña-a~epdeÏrtooard-.........................__......

chai. The stadad of indepdence would be the stdad set by tht;'Counci of

Insttuona Invesors which is siply an indepedet direr.Js a peson whose ditors
constues his or her only connection to th corpraon. . . . . .

The clealy delineate dutes at a mium would include: . ~:/:'.'. .
· Presidig at al meetigs of the boar at which th ch is not presnt Picluding
execve sessions of the independent diectors. '. .:. .......; ,
· Serg as liaison be the cha and th indedent aitor . .'~ ;:~ .
· Approvig.inormation se to th board. ' . . ";..: .,..
· Approving meetig agenda for th board. . . .. ,
· Approvig meeti schedules to asur that there is sucient 1ie for discuson of alagenda items. . O. ~'f ..r.
· Havig the autonty to ca mees of the indepde directors.
· Bein avalable for consultation an direct communcation, if requesed by major
shareholders ,

Statement of Wiliam Steiner
A key purse of the Indepndent Lead Direc is to protect sharhQlders' inests by provdig
indèndent overight of manem.ent. including our CEO. An Indepndent Lea Director with
clealy deliea dutes ca promote grea manemen acountailty to shareholders an
lead to a mor objecve evaluaon of our CEO.

An Indepedent Lead Diector sh01d be selected prary based on hi quaiñcations as a Le
Director, and not slply default to the Director wh ha anther designtion on our Board.
Additionaly an Indedent Lea Diector should not be rota out oftb position each yea
just as he or ,she is gaing valuable Lea Director exence.

Plea encourge our board to reond positively to ths proposa and esli a Lead Dir

position in our bylaws to prote shareholder' interests when we do not have an independenChaian: .
Independent Lead Diector-

Yes on 3

, Notes:
William Stelier   spnsre ths proposa.

The above fonn is requesed for publicaton without fe-edting, refomi or eliminaton of
text including beging an concludig text uness prior agment Is reached . It is
respectly reuesd tht this proposa be prooftead before it is published in the defitive
proxy to ensue that the integrty of the submitted formt is replicaed in the proxy materals.
Please advise if ther is any typographical q~on. .

***FISMA & OMB Memorandum M-07-16*** 
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ANDREW A GERBER
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'- FILENO: 46123.74 

December 15, 2008 Rule 14a-8 

BY OVERNIGHT DELIVERY 
Securities and Exchange Commssion 
Offce of Chief Counsel
 

Division of Corporation Finance 
100 F Strt, N.R
 

Washington, DC 20, '-


Re: Stockholder Proposal Submitted by William Steiner 

Ladies and Gentlemen: 

Pursuant to Rule 14a-8 promulgated under the Securities Exchange Act of 1934, as amended (the 
"Exchange Act"), and as counsel to Ban of America Corporation, a Delawar corporation (the 
"Corporation"), we request confiration that the Staf of the Division of Corporation Finance 
(the "Division") wil not reommend enforcement action if the Corporation omits from its proxy 
materials for the Corporation's 2009 Annual Meeting of Stockholders (the "2009 Annual 
Meeting") the proposal described below for the reasons set fort herein. The statements of fact
 

included herein represent our understanding of such facts. 

GENERAL 

The Corporation received a proposal and supportng statement dated October 28, 2008 (the 
"Proposal") from Willam Steiner (the "Proponent"), for inclusion in the proxy matenals for the 
2009 Annual Meeting. The Proposal is attached hereto as Exhibit A. The 200 Annual Meeting 
is scheduled to be held on or about April 
 29, 2009. The Corporation intends to fue its definitive 
proxy materials with the Securities and Exchange Commission (the ..Commission") on or about 
March 18,2009. 

Pursuant to Rule 14a-8(j) promulgated under the Exchange Act. enclosed are: 

1. Six copies of this letter, which includes an explanation of why the Corporation believes 
that it may exclude the Proposal; and 

2. Six copies of the Proposal.
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A/iT)REW A. GERBER 
DIRECT DIAL: 704-378-718 

" 
EMAIL: agerber~liuntoiicom 
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January 8, 2009 Rule 14a-8 

BY ELECTRONIC MAIL 

Securities and Exchange Commission 
Offce of Chief Counsel
 

Division of Corporation Finance
 
100 F Street, N.E.
 
Washington, DC 20549
 " '-

Re: Supplemental Letter for Stockholder Proposal Submitted by John Chevedden (Willam 
Steiner) 

Ladies and Gentlemen: 

By letter dated December 15, 2008 (the "Initial Letter"), on behalf of Bank of America Corpration 
(the "Corporation"), we requested confirmation that the staff of the Division of Corporation Finance 
(the "Division") would not recommend enforcement action if the Corporation omitted a proposal (the 
"Proposal") received from John Chevedden (Wiliam Steiner) (the "Proponent") from its proxy 
matena1s for the 2009 Annual Meeting for the reasons set forth therein. The Initial Letter is attached 
hereto as Exhibit A. This letter is also in response to a letter from John Chevedden dated January 3, 
2009, which is attached hereto as Exhibit ß. 

As counsel to the Corpration, we hereby supplement the Initial Letter and request confirmation that 
the Division wil not recommend enforcement action if the Corporation omits the Proposal from Ito; 
proxy materials for the 2009 Annual Meeting for the additional reasons set forth herein. This letter is 
intended to supplement, but does not replace, the Initial Letter. 

GENERAL 

As stated in the Initial Letter, the 200 Annual Meeting is scheduled to be held on or about April 29, 
2009. The Corporation intends to file its definitive proxy materials with the Securities and Exchange 
Commission (the "Commission") on or about March 18,2009. 

Pursuant to Rule i 4a-8(j promulgated under the Securities Exchange Act of 1934. as amended (the 
"Exchange Act'), enclosed are: 

1. Six copies of this letter, which includes an explanation of why the Corporation believes 
that it may exclude the Proposal; and 
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January 8, 2009 Rule 14a-8
 

BY ELECTRONIC MAIL 

Securities and Exchange Commission 
Office of Chief Counsel 
Division of Corporation Finance 
100 F Street, N.E. 
Washington, DC 20549 

Re: Supplemental Letter for Stockholder Proposal Submitted by John Chevedden (Wiliam 
Steiner) 

Ladies and Gentlemen: 

By letter dated December 15, 2008 (the "Initial Letter"), on behalf of Bank of America Corporation 
(the "Corporation"), we requested confirmation that the staff of the Division of Corporation Finance 
(the "Division") would not recommend enforcement action if the Corporation omitted a proposal (the 
"Proposal") received from John Chevedden (Willam Steiner) (the "Proponent") from its proxy 
materials for the 2009 Annual Meeting for the reasons set forth therein. The Initial Letter is attached 
hereto as Exhibit A. This letter is also in response to a letter from John Chevedden dated January 3, 
2009, which is attached hereto as Exhibit B. 

As counsel to the Corporation, we hereby supplement the Initial Letter and request confirmation that 
the Division wil not recommend enforcement action if the Corporation omits the Proposal from its 
proxy materials for the 2009 Annual Meeting for the additional reasons set forth herein. This letter is 
intended to supplement, but does not replace, the Initial Letter. 

GENERAL 

As stated in the Initial Letter, the 2009 Annual Meeting is scheduled to be held on or about April 29, 
2009. The Corporation intends to fie its definitive proxy materials with the Securities and Ex-change 
Commssion (the "Commssion") on or about March 18,2009. 

Pursuant to Rule i 4a-8(j) promulgated under the Securities Exchange Act of 1934, as amended (the 
"Exchange Act"), enclosed are: 

1. Six copies of this letter, which includes an expianation of why the Corporation believes 
that it may exclude the Proposal; and 
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2. Six copies of Exhibit A, which includes the Proposal, and Exhibit B. 

A copy of this letter is also being sent to the Proponent as notice of the Corporation's intention to
 
omit the Proposal from the Corporation's proxy materials for the 2009.Annual Meeting.
 

SUMMARY OF PROPOSAL 

The Proposal states: 

Resolved, Shareholders request that our Board take the steps nec;essary to adopt a 
bylaw to require that our company have an independent lead director whenever 
possible with clearly delineated duties, elected by and from the independent board 
members, to be expected to serve for more than one continuous year, unless our 
company at that time has an independent board chairman. The standard of 
independence would be the standard set by the Council of Institutional Investors 
which is simply an independent director is a person whose directorship constitutes his 
or her only connection to the corporation. 

The Proposal also provides seven "delineated duties" that would be required of the 
independent lead director. 

SUPPLEMENT TO REASON FOR EXCLUSION OF PROPOSAL 

Rule 14a-8(i(3) 

The Proposal requests that the Corporation's stockholders adopt the "standard of 
 independence" set 
by the Council of Institutional Investors ("CII") but does not adequately describe the substantive 
provisions of CIl's standard of independence. In his January 3,2009 letter, Mr. Chevedden argues 
that he has rectified the flaw that permtted exclusion of similar proposals in Schering-Plough Corp. 
(March 7, 2008) and JPMorgan Chase & Co. (March 5, 2008), by inserting a superfcial .definition of 
independence. Mr. Chevedden ignores that both the Schering-Plough and JPMorgan letters argued 
that the Division has permtted exclusion where the proposals call for the 'company to adopt or abide 
by a set of guidelines without describing the substantive provisions of those guidelines. The 
Proposal, similar to the Schering-Plough and JPMorgan proposals, fails to adequately describe the 
substantive provisions of CIl's standard of independence. CII's standard of independence involves an 
eight prong assessment of varous relationships and affliations of both the director and his or her 
family members. This assessment is CIl's standard of independence, not the definition. Mr. 
Chevedden continues to confuse the definition of independence with CII's standard of independence; 
the Proposal asks the Corporation's stockholders to adopt CIl's standard of 
 independence. Failure to 
adequately describe the substantive provisions of the relevant standard of independence, as in 
Schering-Plough and JPMorgan, is certainly no better than providing a misleading or substantially 
deficient definition of independence as done in the Proposal. 
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In the Initial Letter, we cited and distinguished the Clear Channel Communications, Inc. (February 
15,2006) proposal, which the Division determned was not excludable as vague and misleading. 
Unlike the Proposal, the Clear Channel proposal provided a brief summary of the definition of 
independence, a specific reference to where substantive information was available and made clear 
that CII's standard is different from and more stringent than the NYSE standard (e.g., a five year 
versus a three year look-back). An adequately detailed description of CII's standard of independence 
can be and has been included in other Rule 14a-8 proposals. We disagree with Mr. Chevedden's 
claim that providing this level of detail to the Corporation's stockholders is "unrealistically 
demanding." 

Additionally, Mr. Cheveddan states that the Corporation is seeking an "unchangeable" standard. 
What we seek, and what the Corporation's stockholders are entitled to, is a proposal that provides 
reasonable certainty regarding the standards that would be implemented if the Proposal were 
adopted. As mentioned in our Initial Letter, CII's standards are constantlv updated. As such, the 
Corporation's stockholders could not know with reasonably certainty the standard on which they are 
voting. For example, CII could adopt a standard requiring directors to serve on no more than one 
public company board of directors to ensure that they have no conflict of interest. If adopted, the 
Corporation could be required to replace a majority of its Board of Directors. Stockholders voting on 
the Proposal certainly would not envision this type of radical change. cn's self-proclaimed fluid 
standard is vague and indefinite; the Corporation's stockholders could not know with reasonable 
certainty what standards would be implemented if the Proposal were adopted. 

For these reasons, as well as the reasons set forth in our Inital Letter, the Proposal is excludable 
under Rule 14a-8(i)(3). 

Rule 14a-8(i(10) 

With respect to Rule 14a-8(i)(10), we reiterate that the Proposal has been substantially implemented. 
The current rule clarifies the Commission's interpretation that the Proposal need not be "fully 
effected" to meet the test under Rule 14a-8(i)(1O); the Proposal must only be substantially 
implemented. As noted in our Initial Letter, Division precedent clearly supports the fact that not 
every aspect of a proposal must be implemented to find a proposal substantially implemented under 
Rule 14a-8(i)(1O). The purpose of Rule 14a-8(i)(10) is to "avoid the possibility of shareholders 
having to consider matters which have already been favorably acted upon by management." See SEC 
Release No. 34-12598 (July 7, 1976) (regarding the predecessor to Rule 14a-8(i)(lO)). The 
Corporation has clearly acted favorably with respect to the requirements of the ProposaL. See 
generally, Note 49 of SEe Release No. 34-39093 (September 18, 1997). The Corporation recently 
revised its lead independent director standards to.capture all the requirements of 
 Proposal. 

The Proposal is clearly a corporate governance proposal 
 seeking the Corporation tv adopt and 
implement certain policies with respect to its independent lead director. While one could generally 
argue that there is some difference between a 
 bylaw and a set of corporate governance guidelines, 
that distinction is irrelevant here. The substantive goal of the Proposal does not relate to where the 
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independent lead director requirements are housed (i.e., whether they are contained in the 
charter, in a bylaw, in the corporate governance guidelines or in a resolution). The substantive goal 
is the independent lead director requirements themselves. The Proposal and supporting statement 
support this view. Nowhere does the Proposal or supporting statement refer to the significance of the 
independent lead director requirements being contained in a bylaw. The document that houses the 
requirements is simply irrelevant. The entire Proposal and supporting statement relate solely to the 
Proponent's views on the importance of the lead director requirements. 

Based on the foregoing, we believe that the Proposal has been substantially implemented. Further, it 
is our view that only under the inapplicable "fully effected" standard that requires all aspects of the 
Proposal to be implemented can the Proposal be found not to be excludable. 
 under Rule 14a-8(i)(10). 

Rules 14a-8(i(6) and mOi) 

Lastly, we continue to believe that the Proposal is excludable under Rules (i)(6) and (i)(11) for the 
reasons explained in the Initial Letter. 

CONCLUSION 

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the 
concurrence ofthe Division that the Proposal may be excluded from the Corporation's proxy 
materials for the 2009 Annual Meeting. Based on the Corporation's timetable for the 2009 Annual 
Meeting, a response from the Division by February 3, 2009 would be of great assistance. 

If you have any questions or would like any additional information regarding the foregoing, please do 
not hesitate to contact me at 704-378-4718 or, in my absence, Teresa M. Brenner, Associate General 
Counsel of the Corporation, at 704-386-4238. 

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this 
letter. Thank you for your prompt attention to this matter. 

Very truly yours, 

~~ 
Andrew A. Gerber 

cc: Teresa M. Brenner
 

John Chevedden 



EXHIBIT A 

(See Attached) 
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December 15,2008 Rule 14a-8 

BY OVERNGHT DELIVERY 
Securities and Exchange Commssion 
Offce of Chief Counsel
 

Division of Corporation Finance 
100 F Street, N .E. 
Washington, DC 20549 

Re: Stockholder Proposal Submitted by William Steiner 

Ladies and Gentlemen: 

Pursuant to Rule 14a-8 promulgated under the Securities Exchange Act of 1934, as amended (the 
"Exchange Act"), and as counsel to Ban of America Corporation, a Delaware corporation :(the 
"Corporation"), we request confirmation that th Staff of the Division of Corporation Finane 
(the "Division") wil not recommend .enforcement action if the Corpration omits from its proxy 
materials for the Corporation's 200 Annual Meting of Stockholders -(the ..2009 Annual 
Meeting") the proposal described below for the reasons set forh herein. The statements of fact
 

included herein represent our understanding of such facts; 

GENERAL 

The Corporation received a proposal and supporting statement dated October 28, 2008 (the. 
"Proposal") from Wiliam Steiner (the ..Proponent"), for inclusion in the proxy materials for the 
2009 Annual Meeting. The Proposal is attached hereto as Exhibit A. The 2009 Annual Meeting 

29, 2009. The Corporation intends to fie its definitve 
proxy materials with the Securities and Exchange Commission (the .'Commssion") on or about 
March 18, 2009. 

Pursuant to Rule i 4a-8(j promulgated under the Exchange Act, enclosed are: 

is scheduled to be held on or about April 


1. Six (;opies of this letter, which includes an explanation of why the Cororation believes 
that it may exclude the Proposal; and 

2. Six copies 'Of the ProposaL. 

AI'~i).NT/\ A.USTIN BANC!KOK ßI~¡J1NG ßRi).s~;.EL;:, C.'HARLJ:JTTE .Ct\LL/-,S .t.~,:)UST()~\! LOl\l)t):-~ 
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A copy of ths letter is also being sent to the Proponent as notice of the Corporation's intent to 
omit the Proposal from the Corporation's proxy materials for the 2009 Annual Meeting. 

THE PROPOSAL 

The Proposal-states: 

Resolved, Shareholders request that our Board take the steps necessar to adopt a 
bylaw to require that our company have an independent lead director whenever 
possible with clearly delineated duties. elected by and from the independent board 
members. to be expected to serve for more than one contiuous year, unless our 
company at that time has an independent board chaian. The standard of
 

independence would be the standard set by the Council of Institutional Investors 
which is simply an independent director is a person whose directorship constitutes 
his or her only connection to the corporation. 

The Proposal also provides seven "delineated duties" that would be required of the 
independent lead director. 

REASONS FOR EXCLUSION OF PROPOSAL 

The Corporation believes that the Proposal may be properly omitted from the proxy materials for 
the 2009 Anual Meeting pursuant to Rules 14a-8(i)(3). 0)(6), (i)(lO) and (i(11). The Proposal 
may be excluded pursuant to Rule 14a-8(i)(3), because it is vague and indefinite. The Proposal 
may be excluded pursuant to Rule 14a-8(i)(6). because the Corporation lacks the power and 
authority to implement the Proposal. The Proposal may be excluded pursuant to Rule 14a
8(i)(10). because the Corporation has aleady substantially implemented the Proposal. Finally, 
the Proposal may be excluded pursuant to Rule 14a-8(i)(1 i), because the Proposal substantially 
duplicates a prior proposal that wil be included in the Corporation's proxy materials for the 
2009 Annual Meeting. 

1. The Corporation may omit the Proposal pursuant to Rule 14a-8(i)(3) because it is vague 
and indefinite. 

Rule 14a-8(i)(3) permts the exclusion of a stockholder proposal ifthe proposal or its supporting 
statement is contrar to the Commssion's proxy rules, including Rule 14a-9, which prohibits 
false and misleading statements in proxy soliciting materials and Rule 14a-4, which requires 
information included in a proxy statement to be clearly presented. The Division has consistently 
taken the position that stockholder proposals which are vague and indefinite are inherently 
misleading and thus may be omitted from a 
 'company's proxy materials under Rule 14a-'8(i)(3). 
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Staff Legal Bulletin No. 14B provides that a stockholder proposal may be omitted under Rule 
proposal is so inherently vague or indefinite 

that neither the stockholders voting on the proposal, nor the company in implementing the 
14a-8(i)(3) where "the resolution contained in the 


exactly what 
actions or measures the proposal requires." 
proposal (if adopted), would be able to determne with any reasonable certainty 


The Division has consistently deemed a proposal to be impermssibly vague or indefinite where 
the proposal calls for the company to adopt, consider or abide by a standard or set of standards 
established by a third pary without describing the substantive provisions ~f the standards or 
guidelines. See e.g., Smithfeld Foods, Inc. (July 18, 2003) (permtting exclusion of a proposal 
requesting management to prepare a report based on the "Global Reporting Initiative" guidelines 
where the proposal did not contain a description of the guidelines).
 

The Division has previously considered substatially similar proposals (also submitted by 
Wiliam Steiner and/or with John Cheveddan as proxy) and permtted their exclusion under Rule 
14a-8(i)(3) because such proposals failed to adequately describe the substantive provisions of the 
standards being recommended. See Schering-Plough Corp. (March 7, 2008); PG&E Corp. 
(March 7,2008) and JPMorgan Chase & Co. (March 5, 2008) (collectively, the "Prior 
Proposals"). Each of the Prior Proposals stated: 

Resolved, Sharholders request that our Board adopt a bylaw to require that our 
company have an independent lead director whenever possible with clearly 
delineated duties, elected by and from the independent board members, to be 
expeted to serve for more than one continuous year, unless our company at that 
time has an independent board chairman. The'standard of independence would be 
the standard set by the Council of Institutional Investors. 

In a careless, if not misleading, attempt to rectify the flaw in the Prior Proposals of not including 
a description of the substantive provisions of the Council of Institutional Investors ("Clf') 
guidelines, the Proponent merely adds the following language to the end of the current resolution 
" . . . simply an independent director is a person whose directorship constitutes his or her only 
connection to the corporation." (emphasis added) This definitional standard for independence is 
grossly false and misleading. While ClI's Corporate Governance Policy (available at 
www.cii.org) does contain a.summary definition of independent director, that definition is 
followed by a detailed description ofthe "guidelines for accessing director independence." CII's 
guidelines are attached as Exhibit B. At almost 1000 words in length, these guidelines establish 
Cll's standard for accessing director indepndence. Cll's standard goes far beyond the simple 
definition of independence set forth in the ProposaL. The assessment of director independence 
under CII's standard is far from simple. Notably, it is cn's guidelines, not the definition set 
fort in the Proposal, that govern eil's "standard of independence." 
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Cll's standard for accessing director independence is significantly more strngent than the New 
York Stock Exchange ("NYSE") independence tests and the Corporation's categorical standards 
of independence. However, the Corporation's stockholders in voting on the Proposal would have 

independence varies from the NYSE's or the Corporation'sno idea how Cll's standard of 


standards. The Proposal states that an independent director is simply a person whose 
directorship constitutes his or her only connection to the Corporation. At its most basic level, the 
Proposal is asking the Corporation's stockholders to vote on a definition-without giving 
stockholders an adequate description of the substantive provisions of CII'OS standard of
 

independence or even instructing stockholders where to go to understand CIl's standard of 
independence. Accordingly, the Proposal is both vague and indefinite as well as not clearly 
presented. The standard of independence is not accurately or clearly presented; in fact it is 
absent from the resolution entirely. 

If approved by stockholders, the Proponent intends for the Corporation to adopt Cll's standard of 
independence, not merely its summary definition. The Proposal fails to distinguish the 
difference between the two. The Corporation believes that the Proposal should be read without 
constring any ambiguity given the Division's position that proposals should be drafted with 
precision. See Staff Legal Bulletin 14 and Teleconference: Shareholder Proposals: What to 
Except in the 2002 Proxy Season (November 26,2001). In a November 26, 2001 teleconference, 
"Shareholder Proposals. What to Expect in the 2002 Proxy Season," the Associate Director 
(Legal) of the Division (the "Associate Director") emphasized the importance of precision in 
drafting a proposal, citing Staf Legal Bulletin 14 ("SLB 14"). The Associate Director stated, 
"you really need to read the exact wordine of the proposal. . . We really wanted to explain that 
to folks, and we took a lot of time to make it very, very clear in (SLB 14)." \emphasis added) 
Question B.6 of SLB i 4 states that the Division's determination of no-action requests under Rule 
14a-8 of the Exchange Act is based on, among other things, the "way in which a proposal is 
drafted." As a professional stockholder proponent, the Proponent should be expected to know 

be afforded any concessions 
due to imprecise wording of the Proposal. 
the rules regarding precision in drafting proposals and should not 


Furter, the Proposal is distinguishable from other stockholder proposals that identified the 
substantive provisions of cn's standard of independence. See Clear Channel Communications, 
Inc. (February 15,2006) ("Clear Channel'); see also Home Depot, Inc. (February 25, 2004). 
The Clear Channel proposal included a significantly more comprehensive description of cn' s 
standard of independence, and directed stockholders to a specific website address for a more 
information. The Clear Channel proposal provided a more clear summar of the definition 'Of 
independence, as well as a specifc reference to where .substantive information was available: 
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for purposes of this proposal an independent director is someone whose only 
nontrivial professional, familial or financial -connection to the corporation, its
 

chairman or its executive officers is hislher directorship, and who also: 

(1) is not or has not been, or whose relative is or in the past five years has
been employed by the corporation or employed by, or a director of, an 
affiliate; and 

(2) complies with Sections (b )-(h) of the Council of Institutional Investors 
Definition of Director Independence as found on its website at
 
https://www.cii.orglpolices/ind_dil-defn.html). 

The Clear Channel proposal makes clear that CII's definition is differ-nt from and more 
stringent than the NYSE's definition. 

In contrast to Clear Channel, the Proposal omits any substantive description of CII's standard of 
independence; it provides only a superfcial definition of independence. In addition, it does not 
direct the Corporation's stockholders to a website where more comprehensive inf'Ûrmation is 
available. The omission of the substantive provisions of CIl's standard of independence has the 
potential to significantly mislead stockholders, who may erroneously conclude that CII's 
standard is the same as the NYSE's or the Corporation's categorical standars. 

Additionally, the Proposal can be distinguished from Ford Motor Co. (March 9, 2005) ("Ford'), 
where the Division did not concur that the proposal-could be excluded as vague and indefinite. 
The Ford proposal stated "(t)he standard of independence is that of the Council of Institutional 
Investors www.cii.org: updated in 200." The Proposal is more vague than Ford's proposal 
because the Proposal is a moving target in that it fails to speify the version of CII's standard of 
independence that is to be adopted. As provided on cn's website, "ít)he"Corporate governance 
policies of the Council of Institutional Investors are a living document that is constantly 
reviewed and updated." See www.cii.org/policies. Because the Proposal fails to fix the 
applicable standard on CII's current guidelines, the Proposal would require the lead director, and 
the directors that appoint the lead director, to meet whatever standard cn may 
 choose to adopt in 

change from time to time, without any input or notice to 
the Corporation or its stockholders, the stockholders could not possibly know what standard of 
independence they are being asked to approve. The Proposal also may be distinguished from 
the Ford proposal because that proposal directed Ford's stockholders to a website where more 
comprehensive information regarding ClI's standard was available. 

the future. Because the standard may 


Finally, the Proposal can be distinguished from General Electric Co. (January 28, 2003) 
("'General Electric"), where the Division did not .concur that the proposal-could be exclud.ed as 
vague and indefinite. In General Electric, the proposal requested an amendment 'Of the 
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company's bylaws to require that the chairman of the board be an independent director who had 
not served as CEO of the company. In contrast, the Proposal cites a specifc standard, the Cll 
standard, but does not provide the substantive provisions of that standard. Unlike the General 
Electric standard (if a director has been CEO of the company, he is not independent), the 
Corporation's stockholders would be misled as the Proposal does not adequately describe or 
delineate cn's standard of independence; it provides only a superfcial definition of 
independence. 

The applicable "standard of independence" is the core of the Proposal ançl clearly would be 
material to a stockholder's determnation whether to vote for or against the Proposal. Because 
the Proposal fails to adequately describe the substantive provisions of the crr standard, or direct 
stockholders to a website where crr's standard of independence could be located, and would 
establish a standard of independence that may change over time as en amends its standard, 
stockholders would not know with certnty the natue of the actions they are being asked to 
approve, and therefore the proposal is impermissibly vague and indefinite. 

In addition, the Division has also consistently concluded that a proposal is suffciently vague and 
justify exclusion under Rule 14a-8(i)(3) where a company and its stockholders 

might interpret the proposal differently such that "any action ultimately taken by the (c)ompany 
upon implementation could be significantly different from the actions envisioned by 
stockholders voting on the proposal." Fuqua Industries, Inc. (March 12, 1991). 

indefinite so as 


If adopted, the Corporation could interpret the Proposal as requiring the Corporation to replace 
its Director Independence Categorical Standards with the cn's "guidelines for accessing director 
independence." As presented, the Proposal does not requie this action; however, it is unclear 
how the Corporation could implement the Proposal without someparateters for accessing 
director independence. Meanwhile, the Corporation's stockholders, in voting on the Proposal, 
might believe that the Proposal required the lead director to be independent and not merely non
management (as NYSE listing standards would permit). Thus, any such action ultimately taken 
by the Corporation to implement th Proposal could be signifcantly different from the actions 
envisioned by stockholders voting on the Proposal. 

2. The Proposal may be excluded pursuant to Rule 14a-8(i)(6) because the Corporation
 
Jacks the power and authority to implement it.
 

Rule 14a-8(iX6) permits the exclusion from the Corporation's proxy materials of stockolder 
proposals "if the company would lack the power and authority to implement the proposal." The 
Proposal relates to adoption of a bylaw provision to have an independent lead director who is 
"expected to serve for more than one 
 continuous year." 
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The. Corporation is incorprated in Delaware and is subject to Delaware General Corpration 
Law ("DOCL"). Under Section 211 of the DOCL, all of the Corporation's directors are elected 
anually by stockholders. As indicated in the Corporation's proxy materials for its 2008 Annual 
Meetig, and consistent with Aricle VI, Section 3 of the Corporation's Bylaws, the term of each 
director expiies at the next annual meeting following his or her election. Because the 
Corporation's stockholders annually determne who wil serve as directors, the Corporation's 
Board of Directors lackS the power and authority to ensure that the lead director wil be re
elected by the Corporation's stockholders such that the lead director could be expected to -serve 
for more than one continuous year. 

In addition, the Corporation's Board of Directors canot ensure that the lead director wil 
continue to be "independent." Under NYSE listing standards, the Corporation's Board of 
Directors must annually evaluate the relationships between each director (and his or her 
immediate famy members and related interests) and the Corporation and its subsidiares, and 
make an affirmative determnation regarding each such director's independence. The 
Corporation's Board of Directors lacks the power and authority to ensure that the lead director 
wil remain independent.
 

In addition, even if elected by the Corporation's stockholders and deemed independent by the 
Corporation's Board of Directors, the Corporation could not be ensured that the existing lead 
director would consent to serve a second term as lead director if so elected by the independent 
members of the Corporation's Board of Directors. 

The Division has concurred with exclusion of simiar proposals. For 
 example, in H.J. Heinz Co. 
(June 1.4,2004), the Division granted relIefunder 14a-8(i)(6) where the proposal requested the 
bylaws be amended to require an independent director who had not served as an offcer serve as 
Chairman and that the office of the President and CEO be held by two different individuals. The 
Division noted in particular that "it does not appear to be within the board's power to ensure that 
an individual meeting the specified criteria would be elected as director and serve as chairman of 
the board." 

The Corporation lacks the power and authority to ensure that the existing lead director (i) wil be 
re-elected for successive years by the Corporation's stockholders, (ii) wil continue to be 
affirmatively determined to be independent under NYSE listing standards by the Corporation's 
Board of Directors and .(ii) wil continue or'consent to serve as lead director if so elected by the 
independent members of the Corporation's Board of Directors. Therefore, the Proposal may be 
excluded pursuant to Rule 14a":8(i)(6). 
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3. The Corporation already has an independent Lead Director and its Corporate 
Governance Guidelines delineates the duties of the Lead Director. The Proposal has been 
substantially implemented and may be excluded under Rule 14a-8(i)(10). 

Rule i 4a-8(i)( 10) permits the exclusion of a stockholder proposal if "the 
 company has already 
substantially implemented the proposal." The "substantially implemented" standard replaced the 
predecessor rule, which allowed the omission of a proposal that was "moot." The .current rule 
also clarfies the Commission's interpretation of 
 the predecessor rule that the proposal need not 
be "fully effected" by the company to meet the mootness test, so long as it was substantially 
implemented. The purpose of Rule 14a-8.i)(10) is to "avoid the possibility of shareholders 
having to consider matters which have already been favQlably acted upon by management." See 
SEC Release No. 34-12598 (regarding the predecessor to Rule 14a-8(i)(10)). 

In applying the "substatially implemented" standard, the Division does not require a company 
to implement every aspect of the proposal in question. See Securities Act Release 34-20091. 
Rather, substantial implementation requires only that the company's actions "satisfactorily 
address the underlying concerns of 
 the proposaL." Masco Corp. (March 29, 1999). The Division 
has also indicated that the determnation of whether a company has satisfied the "substantially 
implemented" standard depends on whether the 
 'Cmpany's "particular policies, practioes and 
procedures compare favorably with the guidelines of 
 the proposal." Texaco Inc. .(Mart:h 28, 
1991). 

The Corporation's policies, practices and procedures, as set fort in detail in the Corporation's 
Corporate Governance Guidelines i attached as Exhibit C, substantially implement the Lead 
Director requirements in the Proposal. The following-char lists the Proposal's requests regarding 
the election and delineated 
 duties of the independent lead director, and the t:orresponding policy 
set forth in the Corporation's Corporate Governance Guidelines. 

J The Corporation's Corporate Governance Guidelines were revised on December 9, 2008. 
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Proposal Request 
Requires an independent Lead Director, 
whose directorship constitutes his or her 
only connection to the corporation 

Lead Director .is expected to serve for 
more than one continuous year 

Clearly delineated duties: 

Presiding at all meetings of the board 
at which the chairman is not present, 
including executive sessions of the 
independent diectors
 

Serving as liaison between the
 
chairman and the independent
 
directors
 

Approving information sent to the 
board 

Approving meeting schedules to 
assure that there is suffcient time for 
discussion of all agenda items 

Being available for consultation and 
diect communication, if requested 
by major shareholders 

Having the authority to caIl meetings 
of the independent directors 

Corporate Governance Guideline Provision 
A Lead Director, who wm be an independent director pursuant to the 
current listing requirements of the trading venue on which the 
Corporation's.common stock is traded and the Corporation's Director 
Independence Categorical Standards. 
The Lead Director wil be elected by the independent directors 
annually. The duly elected Lead Director may be re~elected to 
successive terms. The current Lead Director has been re-elected twice 
and is now serving in his thid continuous year. 

The Lead Director wil chair the executive sessions or special meetings 
of the non-management and independent directors and wil be deemed 
duly elected by the independent directors to preside at meetings of the 
Board of Directors in the absence of or at the request of the Chairman 
of the Board. 

The Lead Director's duties shall include: 

. acting as a liaison between the independent dirctors and the
 

Chairman of the Board, 

· approving meeting agendas and 
 ensuring that appropriate 
information is sent to the Board of Directors, 

· assuring the sufficiency of time for discussion at meetings of the 
Board of Directors, and 

. proviåing a communication link between the other .independent
 

directors and the Corporation's "stockholders.
 

The Lead Director is authorized to call special meetings of the 
independent directors at any time. 
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In addition, the Corporation's Director Independence Categorical Standards address the 
Proponent's underlying concern regarding director independence. The Corporation's 
independence standards, which are included annually in the Corporation's proxy statement, are 
si1lar to, but more comprehensive than, the definition of independence set forth in the ProposaL. 

The supportng statement clearly identifies the underlying concern of the Proposal 

independent board oversight. As indicated above, the Corporate Governance Guidelines and the 
Director Independence Categorical Standards accomplish that goal. Because the Proposal's
 

underlying concerns have already been addressed by the Corporation's Corporate Governance 
Guidelines and Director Independence Categorical Standards, the Proposal is substantially 
implemented and may be excluded from the proxy materials for the 2009 Annual Meeting. 

We note that the Proposal requests an amendment to the Corporation's Bylaws, rather than 
inclusion in its Corporate Governance Guidelines and/or Director Independence Categorical 
Standards. The Corporate Governance Guidelines, the Dirtor Independence Categorical 
Standards and the Bylaws are all established by the Corporation's Board of Directors, and .can be 
amended by the Board of Directors, but not management. Furtermore, Delaware courts have 
recognized that a board of directors is authoried to adopt policies that may have the practical 
effect of a bylaw provision. See, e.g., Unisuper Ltd. v. News Coip., c.A. No. 1699-N, slip op. at 
13 (DeL. Ch. Dec. 20, 2005). A board of directors, in the exercise of its fiduciary duties and in 
the absence of a contractual right to the contrary, may amend or repeal a board policy. See id., 
slip. op at 13 (stating "(t)his Court's statement about board policies in fIn re General Motors 
(Hughes) Litig., 2005 WL 1089021 (DeL. Ch.)) simply reiterates an elementar principle of 
corporate law: If the board has the power to adopt resolutions (or policies), then the power to 
rescind resolutions (policies) must reside with the 
 board as welL"). 

As noted above, the Proposal's requirements have been almost compleæly implemented and the 
Board's policy has the practical effect 
 of a bylaw provision. We do not believe any meanngful
 
gap exists between the Proposal and the current policies of the Corporation. Whethr
 
implemented through the Corporation's Bylaws or its Corporate Governance Guidelines and 
Director Independence Categorical Standards, the Corporation's existing policies, practices an 
procedures satisfactoriy address the underlying independent oversight -cncern of the Proponent 
and satisfy the requirements of 
 the ProposaL. Because the Proposal is substantially implemented, 
it may be properly omitted from the proxy materials for the 2009 Annual Meeting pursuant to 
Rule l4a-8(i)(1O). 
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4. The Proposal may be excluded pursuant to Rule 14a-8(i)(1l) because it substantially 
duplicates another proposal, which was previously submitted to the Corporation and will 
be included in the proxy materials for the 2009 Annual Meeting. 

Rule 14a-8(i)(11) permts the exclusion from the Corporation's proxy materials of a stockholder 
proposal that substantially duplicates another proposal previously submitted by another 
proponent that wil be included in the Corporation's proxy materials for the same meeting. 
Proposals do not need to be identicá1 to be excluded pursuant to Rule 14a-8(i)(11). The 
Commssion has stated that the exclusion is intended to "elimnate the possibilty of shareholders 
having to consider two or more substantiá1ly identical proposals submitted to an issuer by 
proponents acting independently of each other." See SEC Release No. 34-12598. The Division 
consistently has concluded that proposals may be excluded because they are substantiá1ly 
duplicative when such proposals have the same "principal thrst" or "principal focus,"
 

notwithstanding that such proposals may differ as to terms and scope. See, e.g., Pacifc Gas & 
Electric Co. (Februar 1, 1993).
 

The Corporation intends to include the "Independent Chairman" proposal previously submitted 
by another proponent and attached as Exhibit D (the "Prior Proposal") in its proxy materials for 
the 2009 Annual Meeting. The Proposal and the Prior Proposal clearly address the same issue
independent board oversight. The proposals differ only in implementation methodology. The 
Prior Proposal requests a bylaw amendment to require the Chairman to be an independent 
director, and the Proposal requests a bylaw amendment to require an independent lead director. 

The proposals' supporting statements clearly reflect the same principál focus and thrust; namely, 
adopt a bylaw amendment with the purpose and effect of: 

· providing objective oversight of management, including the CEO;
 

· promoting greater management accountabilty; and
 

· providing independent board leadership.
 

The Proposal even states that a lead director is unnecessary if the Corporation then has an 
independent Chairman-clearly establishing that the principle focus of the two proposals is an 
independent leader-whether that leader is the Chairman or the lead diæctor. 

The differences between the proposals do not alter the conclusion that the two proposals have the 
same principal focus and thrust. The Prior Proposal -contains more detail than the Proposal 
regarding such matters as the definition of independence, the mechanic for selecting a new 
independent board leader if the cun~ent leader is no longer independent and excusing compliance 
if no independent director is available or wiling tu serve as board leader. See Wells Farg.o & 
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Co. (Januar 17,2008); Sara Lee Corp. (August 18,2006); and Weyerhaeuser Co. (Januar 18,
 

2006). Despite similar differences, the Division concurred that Wells Fargo & Co., Sara Lee 
Corp. and Weyerhaeuser Co. could exclude the later-received stockholder proposal on the 
grounds that it wa'i substantially duplicative of the previously submitted proposal. In each of 
these no-actÜ;m letters, as in the present case, the proposals have the same 
 principal focus and 
thrst, but differ in how they would achieve their objective.
 

The Division has consistently concluded that even substantive differences in implementation 
methodology do not alter the core issues and principals that are the standard for determning 
substantial duplication. See, e.g., American Power Conservation Corp. (March 29,2002) 
(concluding that a board policy to nominate a substantial majority of independent directors was 
substantially similar to a proposal to establish a goal of at least two-thirds independent directors 
and concurrng in the omission of the two-thirds proposal). Although the Prior Proposal and the 
Proposal differ in terms of implementation methodology, they clearly address the same core 
issue and principal-independent board leadership. See also JP Morgan Chase & Co. (March 5, 
2007). 

In General Electric Co. (Januar 20, 2004), the Division concured with General Electrc's 
determnation that two shareholder proposals were substantially duplicative and that the second 
such proposal could be omitted from the company's proxy materials. The principal thrust of 
each proposal was the preparation and disclosure of a report by the1:ompany's board of 
director's describing "(i) General Electric's policies for makng political contrbutions with 
corporate funds and (ii) summarzing or accounting for General Electric's actual political 
contributions." Further, both proposals reflected the proponents' negative views on pemeived 
excesse of contributions and stressed that certain contributions could pose reputational and legal 
risks for General Electrc or otherwise not be in the long-term best interests of General Electric 
and its shareholders. The second proposal also included a request that included a 'category of 
information not included in the first proposal. Despite this difference in scope, the Division 
concurred that the proposals were substantially duplicative. 

In Centerior Energy Corporation (February 27, 1995) ("Centerior"), four-compensation-related 
proposals were submitted as follows: (1) place ceilings on executives' compensation, tie 
compensation to 
 the company's future performance, and cease bonus and stock option awards; 

executive compensation,(2) freeze executive compensation; (3) reduce management size, reduce 


and elimiate bonuses; and (4) freeze annual 
 salares and eliminate bonuses. Centerior argued 
that "all of the proposals have as their principal thrust the limitation of compensation and, 
directly or indirectly, linkig such limits to certain performance standards." The Division 
concurred that the four Centerior proposals were 'Substantially duplicative. Finally, in BellSouth 
Corporation (January 14, 1999) ("Bel/South"), the first proposal requested that aU incentive 
awards be "tied proportionately to the revenue growth at the end of the year." The .second 
Bel/South proposal requested that aU incentive awards be "tied proportionately to the price of the 
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stock at the end of the year." The Division 'Concurred that the BellSoiith proposals were 
substantially duplicative. 

Additionally, stockholders wil 
 likely be confused when asked to vote on two separate proposals 
that relate to substantially the same subject matter. Stockholders wil rightfully ask what 
substantive difference exists between the Proposal and the Prior Proposal. Both request adoption 
of a bylaw amendment to ensure independent board leadership. This is precisely the type of 
stockholder confusion that Rule 14a-"8"()(11) was intended to eliminate. 

Because the Corporation intends to include the Prior Proposal in its proxy materials for the 2009 
Anual Meeting and the two proposals have the same core issue and principal focus, the 
Proposal may be excluded from the Corporation's proxy materials for the 2009 Annual Meeting 
pursuant to Rule 14a-8(i)( 11) because it is substantially duplicative of the Prior Proposal which 
was previously submitted to the Corporation. 

CONCLUSION 

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the 
the Division that the Proposal may be excluded from the Corporation's proxy 

materials for the 2009 Anual Meeting. Based on the Corporation's timetable for the 2009 
Anual Meeting, a response from the Division by February 3, 2009 would be of great assistance. 

concurrence of 


If you have any questions or would like any additional information regarding the foregoing,
 
please do not hesitate to contact me at 704-378-4718 or, in my absence, Teresa M. Brenner,
 
Associate General Counsel of the Corporation, at 704-386-4238.
 

Please acknowledge receipt of this letter by staping and retuing the,enclosed receipt copy of 
tils letter. Thank you for your prompt attention to this matter. 

Very trly yours,
 

~ÇJ~ . . -~==.~"~._-_.. _ 
Andrew A. Gerber 

cc: Teresa M. Brenner
 

John Chevedden 
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fBAC: Rule 14a-8 Proposa, November 3, 2008)
3 - Independent Led Director

Resolved, Shaeholders reques that our Board tae the steps necessa "to adopt a bylaw to
requie that our company have an independent lea diector whenever possible with clealy

delineated duties, elected by and from the independent board members, to be expcted to see
.. .....................m......m...m.. .......formoreiha..-one.contiuous'year;-ures"our-eõ:mpähy-mlliãrtiiie-1i"aii-iÏÏd~pedeïifooaid' ...........................,......

chai. The stadad of independence would be the stdad set by the'Council of

Insttutional Invesors which is simply an indepedent direcor.,!s a peson whose diectorship
consttutes his or her only connection to the coipratIon. .. . .

The clealy delineat dutes at a mium would include: ' ,
· Presidig at al meetigs of the board at which the cha is not present" including
execuve sessions of the independent diectors. '. .. ......: .
. Serg as liaison between the cha and the ùidependent airetors. ,:', ;.~ .
· Approvjginormation sent to the board. . . . '. :,. .: '....
· Approving meetig agenda for the board. . . '..
· Approvig meeting schedules to assure tht there is sucient tie for discuson of allagenda items. .
· Havig the autority to ca meetings of the indepdent directors.
· Being available for consutaion an direct communcation, if requested by major
shareholders.

.l.'- :~1 .....

Statement of Wiliam Steiner
A key purose of the Independent Lead Director is to protect shareholdersl interests by provding
independent oversight of manement, including our CEO. An Indepndent Lead Director with
clealy deliea dutes ca promote greaer manement accountabilty to shareholders and
lea to a more objectve evaluaon of our CEO.

An Independent Lead Diector should be selected prary based on hi quaifcations as a Le

Director, and not siply default tp the Director who ha another designtion on our Board
Additionaly an Independent Lead Diector should not be rotated out of th position eah year ..

just as he or.she is gang valuable Le Director expence.

Plea encourage our board to respond positively to ths proposa and eslih a Led Director
position in our bylaws to protect shareholder' interest when we do not have an independentChaian .

Independent Lead Director-

Yes on 3

Notes:
William Stefuer,   sponsred ths proposa.

The above format is requesed for publication without r-e-eting, re-formtt or.elimation of

text includig beging and concluding text uns pnor ageement is reache. It is
respectly requesed tht ths proposa be proofread before it is published in the defitive
proxy to ense that the integrity of the submitt formt is r-eplicated in the proxy materials.
Plese advise if ther is any typographical -queon. .

***FISMA & OMB Memorandum M-07-16*** 



Plea note that the title of the proposa is par of the arguent in favor of 
 the proposa. In the 
interest of clarty and to avoid confion the title of this and each other balot item is requesed tq 
be consistnt thoughout all the proxy materials. 

.......... ...... ................................The_company.is.requested..to..aigna.proposalnumher.(repr.esented.by..':3.~_ab(ly.e)..bas.on_ihe..
 

chronologica order in which proposas are submitt. The reque deigntion of"3" or
 

higher number allows for ratificaon of auditors to be item 2. .
 

This proposa is believed to conform with Sta 
 Legal Bule& 'Nó. 14B (ÇF), Septmber 15,2004 includg: .

Accordingly, going forwd, we believe that it would not be appropriâRffar companes to 
exclude supportg sttement languge and/or an entie proposal inrelianee on;ne 14a-8(i)(3) inthe followig circumstace: .." ", .._..

· the company object to factu aserons beus they ar nqt;.sppo~ ~ r":. .
 

· the company objects to factua asertons that, wlle not materialy fal or' rÝÎsle,iig, may
be diputed or countered; .

· the compay objects to factu asrtons beus those asons may be interreted by 
shareholders in a maner that is unavorable to the company, its diors, or its offcers.
and/or .

· the compay objec to sttements because they represt the opinon of the shareholder 
proponent or a referenced source, but the sttements. are not identied spifcay as suh.
 

See also: Sun Microsystms Inc. (July 21, 2005). 

Stock wil be held until af the anual meeting and the proposa wi be presete at the amua 
meetig. Pleae acknowledge th proposa prompty by emai.
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7. Independent Director Definition
 

7.1 Introduction
 

7.2 Basic Definition of an Independent Director
 

7.3 Guidelines for Assessing Dire"Cor Independence
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Intitutional Investors believe that the promulgation ofa7.1 Introduction: Members of the Cowicil of 


narrowly drawn defiiUtion of an independent director (coupled with a policy specifyng that at leas 
..______....._........._lWD.~thds.oboarmhIS.ad_aJl memhers_of.1he.adi...mpensti.ad.nomining.........___.............._..__.
 

commttees should meet this standard) is in the corporation's and all sharemvners' ongoing finncial 
interest because: 

. Independence is critical to a propely fictioiUng board;
 

. Certain clearly definable relationships pose a theat to a director's unqualified independence
 

in a suffcient number of cases that they warrt advance identification; 

. The effect ofa confict of interest on an individua director is likely to be almost impossible 
to detect, either by shareowners or other board members; and 

. While an across-the-boar application of any definition to a large number of people wil
 

inevitably miscategorize a few ofthem, this risk is suffciently small that it is far outweighed 
by the significant benefits. 

The members ofthe Cowicil recognize that indepedent directors do not invanably shar a single 
set of qualities that are not shared by non-independent directors. Consequently no clear rule-can 
wierrgly describe and distiguish independent directors. However, the independence of the 
director depends on all relationships the director has, including relationslups between directors, that 
may compromise the diector's objectivity and loyalty to shareowners. It is the obligation of the 
directors to consider all relevant facts and circwntances, to determne whether a director is to be 
considered independent. 

The members ofthe Council approved the followig basic definition ofan independent dirctor: 

7.2 Basic Definition of an Independent Director: An independent direcor is someone whose only
 

nontrvial professional, familal or financial connection to the corporation, its chairan. CEO or 
any other executive offcer is his or her directorship. Stated most simply, an independent director 
is a person whose directorship constitutes his or her only connection to the corporation. 

7.3 Guidelines for Assessiiig Director Ind~pendence: The notes that follow are supplied to give 
added clarity and guidance in interpreting the specified relationships. A director wil not be
 

considered independent if he or she: 

7.3a Is. or in the past 5 yeas has been, or whose relative is, or in the past 5 year has been, 
employed by the -corporation or employed by or a director of an affliate; 

NOTES: An "affiiate" relationship is ~stablished if ()ne entity eithr alone .or pursuant to 
an arrangement with one or more other persons, own or has the power to vote more than 
20 percent of the -equity interest in another, unless some other person, either alone or 
pursuant to an arangeent with one or more other persons, own or has the power to vote 
a greater percentage of the equity interest. For these purposes, joint venture parters and 
general partners meet the defiition of an affliate, and offkers and employees of joint 
ventue .enterprises and general partners are considered affliated. A subsidiary is an 
affliate if it is at least 20 percent owned by the corporation. 

Affliates include pr.edecessor-companies. A "prede.csor" is an entity that within the last 
5 years was party to a "merger of.equals" with the corporation or represented more than 
50 percent of the .corporãtionrs sales or assets when such _predecessor became part of the 
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corpration. 

.............._.___..._._..._____._~~Reatiy.et.'_.ide..souses,.parents,.chdren.stp"chicl.sings,.mothers..and......
 
fathers-in-law, sons and daughters-in-law, brothrs and sisters-in-law, aunts,uncles, 
nieces, nephews and first cousins, and anyone sharig the diector's home. 

7.3b Is, or in the past 5 years has been, or whose relative is, or in. the past 5 years has been, an 
employee, director or greater-thao-20-percent owner of a firm that is one of the 
corpration's or its affliate's paid advisers or consultants or tht receives revenue of at 
leat $50,000 for being a paid advier or consultant to an executive offcer of the 
corporation; 

NOTES: Advisers or consultants include, but are oot lited to, law firm, auditors, 
accountants, insurace companes and commercial/investment ban. For puroses of ths 
definition, an individual serving "of counsel" to a firm wil be considered an employee of 
that fir.
 

The ter "executive offcer" includes the chief executive, operating, fmancial, legal and 
accountig offcers ofa company. This includes the president, treasurer, secretar, 
controller and any vice-president who is in chage of a pricipal business unit, division or
 

function (such as sales, admstrtion or finace)or perform a major policymaking 
function for the corporation. 

7.3c Is, or in the past 5 yea has been, or whose relative is, or in the past 5 years has been,
 

employed by or has had a 5 percent or greater ownership interest in a third-par that
 

provides payments to or receives payments from the corporation and either: (i) such
 

payments account for i percent ofthe third-part's or 1 percent ofthe corporation's 
consolidated gross revenues in any single fiscal year; or (ü) if the third-party is a 
debtor or creditor of the corporation and the amount owed exceeds i percent of the 
corporation's or third party's assets. Ownership means beneficial or record ownerhip,
 

not custodial ownership; 

7.3d Has, or in the past 5 year has had, or whose relative has paid or received more than 
$50,000 in the past 5 years under, a personal contract with the corporation, an executive 
offcer or any afliate of the corporation; 

NOTES: Council members believe that even small personal contracts, no matter how 
formulated, can theaten a director's complete independence. This includes any. 
arrangement under which the dirctor borrows or lends money to the corporation at .rates 
better (for the director) than those available to normal customers-ven if no other 
services from the dictor are specifed in connection with this relationship; 

7.3e Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, an 
employee or diector of a foundation, university or other non-profit organization that 
receives signifcant grants or endowments from the corporation, one of its affliates or its 
executive offcers or has been a direct beneficiary of any donations to such an 
organition; 

NOTES: A "significant grant or endowment" is the lesser of S l 00,000 or i percent 'Of 
total annual donations received .by the organization. 

7.3f Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, part 
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of an interlocking directorate in which the CEO or other -employee of the corporation 
serves on the board of a third-par entity (for-profit or not-ror-profit) employing the
d- .~~ _i. el ti......-------------.------- irc.....i;-su\;u-t a \!e;------------------.-..-.--..--.-.--------.-.....-------------------.------------------.-..._.._...._.........__...___..___..................
 

7.3g Has a relative who is, 
 or in the past 5 year has been, an employee, a director or a 5 
percent or greater owner of a third-part entity that is a signifcant competitor of the 
corporation; or
 

7.3h Is a par to a voting trst, agreement or proxy gjving mslher decision making power as a
 

director to management except to the extent there is a fully disclosed and narrw voting 
arrangement such as those which are customar between venture capitalists and 
management regading the venture capitalists' board seats. 

The foregoing describes relationships between directors and the corporation. The Council also 
believes tht it is importnt to discuss relationships betwee directors on the 'Sme board which may 
theaten either director's independence. A director's objectivity as to the best interests of the 
shareowners is of 
 utmost imrtance and connections between directors outside the 'corporation 
may theaten such objectivity and promote inappropriate votig blockS. As a result, dirctors must
 

evaluate all of their relationships with each other to detennine whether the director is deemed 
independent. The board of directors shall investigate and evaluate such relationships using the 
care, skil, prudence and diligence that a prudent person acting in a like capacity would use. 

(updted Oct. 7,2008) 
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Exhibit C 

....---------------eorpo-rate--Governance--G-uideHn~s--~----

BANK OF AMERICA CORPORATION

. ..oi,. . 
Bank of America's goal in everyhing we do is reaching. for. higher standards - for 
our customers, our shareholders, our associates and our communities, upon which
the future prosperity of our company rests. These Gtiidellnes refJëçÙhe way we are 
striving for higher standards in corporate governance. ,,' . .'. _.,
 

Director Responsibilties 

The basic responsibilty of the Board of Directors is to oversee the Company's'biísÎnesses 
and affairs, exercising reasonable business judgment on behalf .of the Company. In 
discharging that obligation, the Board relies on the honesty, integrity, business acumen 
and experience of the Company's management, as well as its outside advisors and the 
Company's independent registered public accounting firm. 

All directors are expected to attend the Annual Meeting of Stockholders, board meetings. 
and meetings of the committees on which they serve. Further, they are expected to 
prepare for each meeting in advance and to dedicte suffcient time at each meeting as
necessary to properly discharge their responsibilties to the Company and its 
shareholders. Informational materials useful in preparing for meetings wil be distributed to 
the Board in advance of each meeting. 

The non-management directors wil meet in executive 
 session at each regularly scheduled 
Board meeting. The independent directors wil meet in an executive session at least 
annually if there are non~management directors who are not independent. 

A Lead Director, who wilLbeanindependent dir.ector pursuant to the current listing 
requirements of the trading venue on which the Company's common stock is traded and 
the Company's Director Independence Categorical Standards, wil be elected by the
 

independent directors annually. The duly elected Lead Director may be .re-elected to 
successive terms. The Lead Director wil chair the executive 
 'Sessions or special meetings 
of the non-management and independent directors and wil be demed .duly .eleced by 
the independent directors to preside at meetings of the Board of Directors in the absence 
of or at the request of the Chairianof the Board. In addition, the Lead Director is 
authorized to call special meetings of the independent directors at any time. The Lead 
Director's duties shall include acting as a liaison between the independent directors and 
the Chairman of the Board, approving meeting agendas and 
 ensuring that appropriate 
information is sent to the Board of Directors, assuring the suffciency of time for discussion 
at meetings of the Board of Directors, and providing a communication link betw.en the 
other independent directors and the Company's stockholders. 



Board Structure 

.............m.........Numbe..of-Directors._...Tha.By.la_pI.yjde...tliat..the.kQrr-PJ~I!y_._m_y§tlia.Ya.....nQl..l§ss than 5
 

nor more than 30 directors. The Corporate Governance Committee wil periodicaiïy.review........-........
 
the appropriate size. of the Board, with the objective of maintaining the necessary 
experience, expertise and independence without becoming too large to function efficiently. 

Chairman of the Board. The positions of the Chairman of the Board and the Chief 
Executive Officer may be filed by the same individual or by different individuals. 

Board Commitees. The board wil have at all times Audit, Compensation and Benefits 
and Corporate. Governance Committees. The members of these committees wil be 
"independent" as that term is defined from time to time by the listing standards. of the New 

committee has a charter that is posted on the Company'sYork Stock Exchange. Each . 

website. The board may establish additional committees as necessary or appropriate. 

Director Qualifications 

Director Independence Defined. The board has adopted categorical standards to assist 
the board in making the annual affirmative determination of each director's independence 
status. The director independence categorical standards are posted on the Company's 
website. A director wil be considered "independent" if he or she meets the requirements 
of the categorical standards and the criteria .for independence set forth .from time to time in 
the listing standards of the New York Stock Exchange. 

Majority Independent. The board wil be composed of at least a majoriy of directors who 
are independent. 

Director Assessment and Nomination. The Corporate Governance Committee wil 
evaluate all director candidates and recommend nominees to the Board to fil vacancies or 

election at the AnrlUalMeeting. unless the Company. has contractually grantedstand. for 


the right to third parties to nominate directors. 

Standards for Evaluating Candidates as Director-Nominees 

evaluating individual nominees for directors,To discharge their duties in identifying and 


the Corporate Governance Commite and the board of directors shall consider the overall 
experience and expertise represented by the board as well as the qualifications of each 
candidate. In the evaluation proces, the Corporate -Governance Committee and the
 
board shall take the following into account: 

. At least a majority of the board must be comprised of independent directors.
 

. Candidates should be -capable of working in a collegial manner with persons of
 

different educational, business and cultural backgrounds. 
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. 

. Candidates shall be individuals of the highest character and integrity who possess 
significant experience or skils that wil benefit the Company. 

. Candidates shall be free of conflicts of interest that would interfere with their abilty 
to discharge their duties or would violate any applicable law or regulation. 

. Candidates shall be capable of devoting the necessaiy time to discharge their
 

duties, taking into account memberships on other boards and other responsibilties, 
and shalJ have the desire to represent the interests .of all stockholders. 

Majority Vote.
 

A director who fails to receive the required number of votes for re-election in accordance
 
with the Bylaws shall offer to resign. In addition, the director whose resignation is under
 
consideration shall abstain from participating in any decision regarding that resignatìon.
 

The Corporate Governance Committee and the Board may consider any factors they
 
deem relevant in deciding whether to accept a director's resignation. The Board shall
 
publicly disclose its decision regarding the resignation within ninety (90) days after the
 
results of the election are certified. If the resignation is not accepted, the director wil
 
continue to serve until the next annual meeting and until the director's successor is 
elected and qualified. 

The Board shall nominate for election or re-election as directors only candidates who 
agree to tender, following the annual meeting at which they are elected or re-elected as 
directors, irrevocable resignations that wil be effective upon (i) the failure to r.eceive the

for re-election and -.required vote at the next annual meeting at which they are nominated 


(ii) Board .acceptance of such resignation. In addition, the Board shall fil director
vacancies and new directorships only with candidates who agree to tender, promptly

otherfollowing their appointment to the Board, the same form of resignation tendered by 


directors in accordance with this 'Guideline. 

Submission of Director Nominee Candidates to the Committee 

The Corporate Governance Committe wil consider candidates proposed by directors, 
management, search firms retained by the committee, and stockholders. 

. A stockholder or group of stockholders proposing a candidate to be considered by the 
Committee must submit the proposal in writing by no later than October 15 of the 
preceding year. The proposal must contain the following information: 

. the name and address of the stockholder;
 

. a representation that the stockholder is a holder of the Company's .voting stock
 

(including the number and class of shares held); 
. a description of all arrangements -or understandings among the stockholder and the
 

.candidate and any other .prson or persns (naming such person or persons) 
pursuant to which the proposal is made by the stockholder; 

3December 9,2008 
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. a statement signed by the candidate confirming that the candidate wil serVe if
 

elected by the stockholders and wil comply with the Company's Code of Ethics, 
.............................................. ..........-..lnsider-..T-r-ading-.lolic--COrpor-ate.:Gmtemance..Guie1es.And..aii...otbeLapplicable......
 

rule, regulation, policy or standard of conduct applicable to the directors; and 
. a description of the candidate's background and experience and the reasons why
 

he or she meets the standards set forth above. 

Age Limit and Change of Principal Occupation 

A director who has reached the age of 72 wil not be nominated for election to the board. 
A director, who changes his or her principal occupation, shall offer to resign. The 
Corporate Governance Committee, in conjunction with the Chairman of the Board, wil 

shall resign from 
the board when they leave their officer posjt!ons. 
determine whether to accept such resignation. Management directors 


Limits on Board and Audit CommiUee Memberships 

No director shall serve on more than five public company boards in addition to the 
Company's Board. I.f a member of the Audit Committee wishes to serve on more than a 
totEd of. three audit committees of public companies, the Board must approve the 

the additional position.additional service before the director accepts 


Director Compensation 

Director compensation shall be recommended by the Compensation Commitleeand shall 
be reviewed by the Committee on an annual basis. 

Director Orientation and Continuing Education 

All new directors must participate in the Company's orientation program for new dir.etors 
in theyearoftheireJectionorappointment. This orientaion wil include presentations by 
senior management to familarize new directors with the Company's strategic plans, its 
significant financial, accounting and risk management issues, .compliance programs, 
conflict policies, Code of Ethics, Insider Trading Policy and other policies. 

The board encourages directors to participate in continuing .eucation .programs and 
reimburses directors for the expenses of such participation. 

CEO Performance Evaluation and Succession Planning 

The Compensation Committee shall conduct an annual review of the CEO's performance, 
and wil report to the board the results of its evaluation. 

The Board shall annually review the succession plan for the position of Chief Executive 
Officr. 
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Annual Performance Evaluation 

mmmThe_hoard____shaJl____condltçL_ari___g_mlLlaL_-ss-lf:~yallI_a!!g-i__Jg____Q~t~!T-lD~__v._b.~th~r._it and its
 

Govemance Committee wiff.repeir
the results of the evaluation to the board. 

Director Access to Officers, Employees and Independent Advisors 

Directors have complete and open acces to officers and employees of the Company. 
Any meetings or contacts that a director wishes to initiate may be arranged thr-ough the 
CEO or the Secretary or directly by the director. 

The board and its committees may retain inçlependent advisors at the Company's 

committees are functioning effectively. The Corporate 


expense. 

Strategic Planning 

As part of its oversight responsibilty, the. board ensures that management develops 
. strategic plans for the Company's business and periodically reviews its plans with the 

board. 

Minimum Stock Ownership by Executive Officers and Directors 

In order to align the interests of the Company's executive officers and directors with those 
of the Company's shareholders, the board has adopted the following minimum -stock 

. ownership requirements:
 

CEO: 500,000 shares
 

Executive Officers: 150,000 shares
 

Directors: 10,000 shares
 

All full value shares beneficially owned are included in the calculation. Stock options are 
not included. New executive officers and directors wil have up to five years to achieve
 

compliance. Directors wil not sell the restricted stock they recive as .compensation 
(except as necessary to pay taxes upon vesting) until termination of their-service. 

Ethical Business Environment 

One of the board's key responsibilties is to .ensure that the Company, through its 
management, maintains high ethical standards and effective policies and practics 
designed to protect the Company's r-eputation, assets and business. 

5
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Charitable Giving and Political Contributions 

...... ... ..... ..The...board....wiU..annuaIlYuJeview..a.reportQn..theCQIDPany's..çhaötab.!egiYln9..ançLpalitiçaL... 
contribution programs; 

Communications with the Board of Directors 

Parties who wish to communicate with the board or a committee may send a letter to the 
Secretary at Bank of America Corporation, 101 South Tryon Street, NC1-002-29-01,
 

Charlotte, North Carolina 28255. The letter should indicate whether the communication is 
committees. The Corporate Secretary or the secretaryintended for the board or one of its 


of the designated committee may sort or summarize the communications as appropriate. 
Communications, which are commercial solicitations, customer complaints, incoherent or 
obscene, wiltlot be forwarded to the board. 

Related Person Transactions 

The Corporate Govemance Commitee shall review and approve or ratify any transaction 
or series of transactions where the aggregate amount involved wil or may be expected to 
exceed $120,000 in any fiscal year, the Company is a participant and a related person (as 
defined below) has or wil have a direct or indirect material interest. Any committee 
member who is a related person with respect to a transaction under review may not 
participate in the deliberations or vote respecting such approval, provided, however, that 
such director may be counted in determining the presence of a quorum at a meeting of the 
committee which considers the transaction. 

On a semi-annual basis, each of the Company's directors and executive officers and each 
holder of 5% or more of the Company's outstanding common stock shall complete a 
questionna.ire that, among other things, requests information regarding related persons
and their transactions or relationships with the Company. Upon receipt of the 
questionnaire re~ponses, the Legal and Compliance departments shall conduct a review 
to determine if there are any transactions subject to this policy that have not previously
been approved or ratified by the Corporate Governance Commitee. Any such
transactions shall be submitted for consideration by the Corporate .(ovemance 
Committee. 

When. considering a request for approval.or ratification of a transaction, the Corporate 
Governance Committee may consider, among other things: ta) the nature of the related 
person's interest in the transaction; (b) whether the transaction involves arms~length bids 
or market prices and terms; (c) the materiality of the transaction to each part; (d) the 
availabilty of the product or service through other sources; (e) whether the Company's 
Code of Ethics could be implicated or the Company's reputation put at risk; (f) whether the 
transaction would impair the judgment of a director or executive officer to .act in the best 
interest of the Company; (g) the acceptabilty of the transaction to the Company's
 

regulators; and (h) in the case of a non-employ.ee director, whether the transaction would 
director.impair his or her independnc or "Status as an "outside" or "non-employee" 
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For purposes of this guideline, (a) "related person" means any director, nominee for 
... ....election.as..a..directoLor..exe.cutive..offIcer..of..the.Company...any..person...owning.5.%...oI.mOJß.... 

of any series of the Company's voting securities, or any of their immediate family 
"immediate family member" means any child, stepchild, parent, 

stepparent, spouse, sibling, mother-in-law, father-in-law,. son-in law, daughter-in-law, 
brother-in-law, sister-in-law, or any person (other than a tenant or employee) sharing the. 

members, and (b) 


household. 

The Board has determined that each of the following types of transactions does not create 
or involve a direct or indirect material interest on the part of the related person and 
therefore do not require review or approval under this policy: 

(i)	 Anyfinancial services, including brokerage services, banking services, loans, 
insurance services and other financial services provided by the Company to any 
related person, provided that the services are (a) provided. in the ordinary course 
of business, (b) on substantially the same terms as those prevailng at the time 
for comparable services provided to non-affiliates and (c) in compliance with. 
applicable law, including the Sarbanes-Oxley Act of 2002 and Regulation 0 of 
the Board of Governors of the Federal Reserve Board. 

(iì)	 Transactions involving the purchase or sale of products or services not described 
in clause (i) above in which the related person's interest derives solely from his or 
her service as an executive officer or employee of another corporation or
 

organization that is a party to the transaction, provided that payments from or to 
the Company for such products or services in any fiscal year do not exceed the 
greater of $1 milion or 2% of the other entity's consolidated gross revenues for 
. the most recently ended fiscal year for which total revenue information is 
available. 

Transactions in which the relatedperson;s interest derives solely from his or her
(iii) ,
 

service as a director of, or his or her ownership of less than 10% of the equity 
interest (other than a general partnership. interest) in, another corporation or 
organization that is a part to the transaction. 

(iv) Transactions in which the related person's interest derives solely from his or her
ownership of a class of equity securities of the Company and all holders of that 
class of equity securities received the 
 same benefit on a pro rata basis. 

(v) Transactions in which the related person's interest derives solely from his or her
service as a director, trustee or officer (or similar position) of a not-for-profit 
organization, foundation or university that receives donations from the Company 
(excluding for this purpose matching funds paid by the Company or the Bank of

result of donations by the Company's directors orAmerica Foundation as a 


associates), provided that such donations in any fiscal year do not exceed the. 
greater -of $1 milion or 5% of the other entity'sconsolidated gross revenues for 
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. 
the most recently ended fiscal year for which total revenue information is 
available. 

Transactions where the rates or charges involved are determined by competitive(vi) 
bids, or involve the rendering of services as a common or .contract carrier, or 

charges fixed in conformity with law or governmentalpublic utilty, at rates or 


authority. 

(vii) Employment and compensation arrangements for any executive officer and
compensation arrangements for any director, provided that such arrangements 
have been approved by the Compensation Committee or the Board. 

Incentive ComDensation RecouDment Policv 

If the Board or an appropriate Board commitee has determined that any fraud or 
intentional misconduct by one or more executive officers caused, directly or indirectly, the 
Corporation to restate its financial statements, the Board or committe shall take, in its 
sole discretion, such action as it deems necessary to remedy the misconduct and prevent. 
its recurrence. The Board or committ may require reimbursement of any bonus or 
incentive compensation awarded to such officers and/or effect the .cancellation of 
unvested restricted stock or outstanding stock option awards previously granted to such 
officers in the amount by which such compensation exceeded any lower payment that 
would have been made based on the restated financial results. 

-8.Dember 9.,2008 
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October 24, 2008 

Att: Corporate Seeta 

Alice A. Herald 
Deputy General Counel and Corporate Secta 
Ban of Amerca Corpration. 
101 South Tryon Strt
 

NCl-02-29:-1 
Charott, NC28255 

Via emil: alce.herald'(banofamerica.com 
An vifacsímile: 704-719-0843; 70409-0985 

Dea Ms. Herad: 

On behal of the SEI Maser Trust ("the Trust"), I write to give notice that, 
purt to the 2008 proxy statement of Ban of Amerca Corp. (the
 
"Company"), the Trut intends to present the attched proposal (the 
"Proposal") at the 2009 anua meetig of sharholders (the "Annua 
Meeting;'). The Trust requests that the Company include the Proposal in the 
Company's proxy statemet for the Annual Metig. The Trust has owned the 
requisite number of Ban of Amenca shar for the requisite tie period. The 
Trut intends to bold thse shas though the date on which the Anual 
Meeting is held 

The Proposal is attached. I repres~nt that the Trust or its agent intends to 
person or by proxy at the Annual Meeting to present the Proposal.app in 


.Prof of share ownership is being sent to .you under -separate cover, shorty
 

"afte this malig. Pleas-contat me at '(202)730-7051 if you have any
 

questions. 

7l~ 
Stephen Abrecht 

FundsExecutive Dirtor of Benefit 
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Independent Chairman 

Corporation Law, the.
."H""""""."m""""."mm"""aESOLVED~PursY.antJ9.Saçti9n 109 of the Delaware 'General 


stockholders of Bank of America Corpoiãtloïï..(iiBaï,k"6fAmeiica"fherebYãtendlhé"bylaws.to. 
add the following text to the end of Arcle Vi, Section 7: 

. ''The Chairman of the Board shall be a director who is independent from the 'Crporation.
 

For purposes of this Bylaw, "independent' has the meaning set forth in the New York Stoc 
. Exchange ("NYSEj listing standards, unless the Corporation's common stock ceases to be 
listed on the NYSE and is listed on another exchange, in which case such exchange's -definition 
of independence shall apply. If the Board of Directors determines that a Chairman who was 
independent at the time he or she was seleced is no longer independent, the Board of Direcors 
shall select a' new Chairman who satisfies the requirements of this Bylaw within 60 days of such 
determination. Compliance wi this Bylaw shall be excused if no direcor who qualifies as
 

independent is elected by the stockholders or if no direcor who is independent is wiling to 
serve as Chairman of the Board. This Bylaw shall apply prospetively, so as not to violate any 
contractua obligation of the Corporation in effec when this Bylaw was adopted." 

SUPPORTING STATEMENT 

Bank of America's CEO Kenneth Lewis currently serves as Chairman of the 130ard. Yet, 
the tasks of CEO and chairman are very different and often conflict, and combining the roles 
inherently leads some companies to focus aggressively on the short-term. Developing objective 
oversight of management is crucial to Bank of Amenca's long-tenn, sustainable growt 
prospects becuse: 

. CEOs, particularly in the financial sector, are encouraged to be risk-takers,. and an 
independent chairman servs as a practica check on the overall risk appetite of the 
CEO. And 82% ofCFOs support separating the Chairman and CEO roles. accrding to 
a Grant Thornton national survey (SlO8. 

is 
. Directors face more drficulty in ousting a por-performing CEO when that executive 


also the Chairm; and the Company is doubly impactedsually during a time of 
crisis-since it loses it chairman and top manager simultaneously. 

. Independent board leadership helps address the irrational incentives that allow financial 
industry executives to take on excessive short term-risk in order to boost personal
 

compensation. CEO Lewis received $24.8 milion in compensatin in 2007, almost four 
the Board's
 

times his meian peer group (RMG/1S Proxy Report 4/9/08), when . 


Compensation Committee determined that the Company "had significantly missed (our) 
goals" .(2008 Proxy p26) and when Bank of Americ substantially underpenormec the

the on6-, three-, and five-year period in shareholder returnsS&P and its'GICS peers for 


(1854/9/08). 

Bank of America is a stalwart institution, impacting the global ecnomy. Yet as investors 
have so clearly witnessed, sheer size does not protec one from failure. Improved risk

success. especially in the
management and oversight Is critical to the Company's susined 


wake of challenging acquisitions. 

We therefor-e urge stockholders to vote 'FOR this ProposaL. 



EXHIBIT B
 

(See Attached) 
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Janua 3, 2009

Offce of Chief Counel
Division of Corpration Finance
Securties and Exchange Commssion
100 F Street, NE
Washington, DC 20549

# 1 Bank of America Corporation (BAC)
Shareholder Position on Company No~Action Request
Rule 14a-8 Proposal by Wiliam Steiner
Independent Lead Director

Ladies and Gentlemen:

Ths is the first response to the company December 15, 2008 no action req~st regardig this rule
14a-8 proposal with the following text (emphasis added):

3 - Independent Lead Director
Resolved, Shareholders request that our Board take the steps necessary to adopt a
bylaw to require that our company have an independent lead dir.ector whenever
possible with clearly delineated duties, elected by and from the independent board
members, to be expected to serve for more than one -continuous year, unless our
company at that time has an independent board chairman. The standard of
independence would be the standard set by the Council of Institutional Investors
which is simply an independent director is a person whose directorship
constitutes his or her only connection to the corporation.

The clearly delineated duties at a minimum would include:
· Presiding at all meetings of the board at which the chairman is not present,
inclUding
executive sessions of the independent directors.
· Serving as liaison between the chairman and the independent directors.
· Approving information sent to the board.
· Approving meeting agendas for the board.
· Approving meeting schedules to assure that there is sufficient time for discussion
of all agenda items.
· Having the authority to call meetings of the independent directors.
· Being available for consultation and direct communication, if requested by major
shareholders.

In regard to the company (i)(3) obJection th Council ofInsttutional Investors definition

included in ths very proposa was missing from the proposas in Schering-Plough Corp. .(arch

7,2008) and JPMorgan Chase & Co. (March 5,2008).

The company also failed to note that in the company-cited PG&E Corporation~March 7, 2'U08),
which did include any Council of Insttutional Investors derintion, that PG&E in fact published

***FISMA & OMB Memorandum M-07-16*** ***FISMA & OMB Memorandum M-07-16*** 



the proposal in its 2008 defitive proxy. PG&E acknowledged that it failed to provide the 
shareholder par with a -copy of its no action request and PG&E then withdew its no action 
reques. 

The company is unealisti-cally demanding of a sumar defition, apparently to be denved
 

from a definition of "almost 1000 words," for a 
 rue 14a-8 proposal that is limited to a mere 500
words and approximately 200-words are aleady devoted to the resolved sttement to address in 
par any objection that the company might have that the duties of the independent lead diector
 

are incomplete. The company does not provide an estmate of the number of words ths 
definition should have. And from the tone of the company letter a longer defition than already
 

provided could merely be the stepping-stone to give the company more words to work with in a 
fuer attempt to find fault compared with the defition of "almost 1000 words." 

The company does not clai that the use of the defition in ths proposa has ever resulted in a
 

rule 14a-8 proposa being excluded. Apparently the company is askig for such exdusion for the
 

first time. 

The company essentially clais that no stdard of independence could be included in a rule
 

14a-8 proposa uness such standad was unchangeable.
 

It is clear that a definition is provided for director independence. The company objection 
concern the complexity of this definition. And the company provides no expert opinon on the 
whether adding a company-approved definition would have any impact on the voting results for 
this topic which has exceded 40%. 

For the company (i)(6) objection, the company would simply like the reaer to substitute 
"mandated" for "expeted" in "expected to serve for more than one contiuous year." 
"Expected" means anticipated or projected and thus there is no (i)( 6) basis. 

Regarding the company (i)(10) objection, Bristol-Myers Squibb Co. (Recon.) (March 9,2006) 
stated, "We note that there is a substative distinction between a proposa that seeks a policy and 
a proposal that seeks a bylaw or charer amendment." Ths is the ~taReply Letter with 
emphasis added:
 

(STAFF REPLY LETTER) 

March 9, 2006 

Amy L. Goodman 
Gibson, Dunn & Crutcher LLP 
1050 Connecticut 
 Avenue, N.W.
 
Washington, DC 20036-5306 

Re: Bristol-Myers Squibb Co. Incoming letter dated March 1, 2006 

Dear Ms. Goodman: 

This is in response to your Ielter-dated Mar.ch 1, 2'Ü06-cncerning theshar.eholdr 
proposal submitted to Bristol-Myers by Charles Miller. We also have received a 1ettr on 



the proponent's behalf dated March 6, 2006. On January 27,2006, we issued our
r.eponse expressing our informal view that Bristol-Myers could not exclude the proposal
from its proxy materials for its upcoming annual meeting. You have asked us to
reconsider our position. - 1

The Division grants the reconsideration request, as there now seems to be some basis
for your view that Bristol-Myers may exclude the proposal under rule 14a-8(i)(10). We
note that there is a substantive distinction between a proposal that seeks a policy
and a proposal that seeks a bylaw or charter amendment. In this regard, however,
we further note that the action contemplated by the subject proposal is qualified by the
phrase "if practicable" and that the company has otherwise substantially implemented
the proposaL. Accordingly, we wil not recommend enforcement action to the
Commission if Bristol-Myers omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(10).

Sincerely,

/s/

Martin P. Dunn
Acting Director

cc: John Chevedden
  

 

Since the company has not adopted an independent lead director bylaw it has not implemented
the proposa.

-

Regarding the company (i)(11) objection the compay postlates that the "-se issue" is to be

the new basis for duplication as opposed to the same topic. Basd on ths new theory, a proposa
at a company for cumulative voting could be excluded as duplicative of a proposal to declasify

the board because both are on the "same issue" - diector elections. .

Clearly independent lead director is not the same topic as an "Independent Chairman."

The company is askig that a Independent Lead Director proposal be determed to be duplicated
by an Independent Chaan proposal for the first tie.

For these reasons it is requested that the stff find that this resolution canot be omitted from the
-company proxy. It is also respctfy requested that the shareholder have the last opportnity to
submit material in support of including this proposa- sinCe the company had the fist
opportty .

***FISMA & OMB Memorandum M-07-16*** 



Sincerely,

tt:, .. .. , 

cc:
 
Willam Steiner
 

Alice A. Herald ~ice.Herald~banofamericacom:; 



JOHN CHEVEDDEN
 

  

Januar 3, 2009

Offce of Chief Counel
Division of Corpration Finance
Securties and Exchange Commission
100 F Street, NE
Washigton, DC 20549

# 1 Bank of America Corporation (BAC)
Shareholder Position on Company No-Acton Request
Rule 14a~8 Proposal by Wilam Steiner
Independent Lead Director

Ladies and. Gentlemen:

Ths is the fist response to the company December 15, 2008 no action request regarding ths rue
14a-8 proposal with the following text (emphasis added):

3 - Independent Lead Director
Resolved, Shareholders request that our Board take the steps necessary to adopt a
bylaw to require that our company have an independent lead director whenever
possible with clearly delineated duties, elected by and from the independent board
members, to be expected to serve for more than one continuous year, unless our
company at that time has an independent board chairman. The standard of
independence would be the standard set by the Council of Institutional Investors
which is simply an independent director is a person whose directorship
constitutes his or her only connection to the corporation.

The clearly delineated duties at a minimum would include:
· Presiding at all meetings of the board at which the chairman is not present,
including
executive sessions of the independent directors.
· Serving as liaison between the chairman and thè independent directors.
· Approving informationsentto the board.
· Approving meeting agendas for the board.
· Approving meeting schedules to assure that there is sufcient time for discussion
of all agenda items.
· Having the authority to call meetings of the independent directors.
· Being available for consultation and direct communication, ifrequested by major
shareholders.

In regard to the company (i)(3) objection the Council ofInsttutional Investors defmition
included in ths very proposal was missing from the proposals in Schering-Plough Corp. (March
7,2008) and JPMorgan Chase & Co. (March 5, 2008).

The company also failed to note that in the company-cited PG&E Corporation (March 7, 2008),
which did include any Council ofInsttutional Investors defintion, that PG&E in fact published

***FISMA & OMB Memorandum M-07-16*** 
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the proposal in its 2008 defitive proxy. PG&E acknowledged that it failed to provide the 
shareholder par with a copy of its no action request and PG&E then withdrew its no acton 
request. 

The company is unealistically demanding of a sumar defition, apparently to 
 be derived 
from a defiition of 
 "almost 1000 words," for a rule 14a-8proposa that is limted to a mere 500
words and approximately 200-words are aleay devoted to the reslved sttement to address in 
par any objection tht the company might have that the duties of the independent lead diector 
are incomplete. The company does not 
 provide an estmate of the number of words ths 
definition should have. And from the tone of the company leter a longer defition than already
 

provided could merely be the stepping-stone to give the company more words to work with in a 
fuher attempt to fid fault compared with the defition of "almost 1000 words."
 

The company does not clai that the use of the definition in ths proposa has ever resuted in a 

rue 14a-8 proposa being excluded. Apparently the company is asg for such exclusion for the 
first time. 

The company essentialy clais that no stdad of independence could be included in a rule 
14a-8proposal uness such stadad was unchangeable.
 

It is clear that a defintion is provided for diector independence. The company objection 
concerns the complexity of this defiition. And the company provides no expert opinon on the 
whether adding a company-approved defintion would have any impact on the voting resuts for 
ths topic which has exceeded 40%. 

For the company (i)(6) objection, the company would simply lie the reaer to substitute 
"mandated" for "expcted" in "expcted to serve for more than one continuous yea." 
"Expected" means anticipated or projected and thus there is no (i)(6) basis. 

Regarding the company (i)(10) objection, Bristol-Myers Squibb Co. (Recon.) (March 9, 2006) 
stated, "We note that there is a 
 substative distinction between a 
 proposa that seeks a policy and 
a proposal that 
 seeks a bylaw or charer amendment." This is the Staff Reply Letter with 
emphasis added:
 

CST AFF REPLY LETTER) 

March 9, 2006 

Amy L. Goodman 
Gibson, Dunn & Crutcher LLP 
1050 Connecticut Avenue, N.W. 
Washington, DC 20036-5306 

Re: Bristol-Myers Squibb Co. Incoming letter dated March 1,2006 

Dear Ms. Goodman: 

This is in response to your letter dated March 1, 2006 concerning the shareholder 
proposal submitted to Bristol-Myers by Charles Miler. We also have received 


a letter on 



the proponent's behalf dated March 6, 2006. On January 27, 2006, we issued our
response expressing 9ur informal view that Bnstol-Myers could not exclude the proposal
from its proxy materials for its upcoming annual meeting. You have asked us to
reconsider our position.

The Division grants the reconsideration request, as there now seems to be some basis
for your view that Bristol-Myers may exclude the proposal under rule 14a-8(i)(10). We
note that there is a .subsfantive distinction between a proposal that seeks a policy
and a proposal that seeks a bylaw or charter amendment In this regard, however,
we further note that the action contemplated by the subject proposal is qualified by the
phrase "if practicable" and that the company has otherwise substantially implemented
the proposaL. Accordingly, we wil not recommend enforcement action to the
Commission if Bristol-Myers omits the proposal from its proxylTaterials in reliance on
rule 14a~8(i)(1 0).

Sincerely,

Is/

Martin P. Dunn
Acting Director

 
 

 

Since the company has not adopted an independent lead diector bylaw it .has not implemented
the proposa.

Regarding the company (i)(11) objection the company postlates that the "sae isse" is to be
the new basis for duplication as opposed to the sae topic. Based on ths new theory, á. proposa
at a company for cumulative voting could be excluded as duplicative of a proposal to declasify
the board because both are on the "same issue" - diector elections.

Clearly independent lead director is not thë same topic as an "Independent Chairman."

The company is askig that a Indepedent Lead Director proposa be determed to be duplicated
by an Independent Chaian proposa for the first tie.

For these reasons it is requested that the stfind that ths resolution canot be omitted from the
company proxy. It is also respectfllyrequested that the shareholder have the last opportnity to
submit materal in support of including this proposal- since the company had the first
opportty.
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Sincerely,~U~g
.. . 000 Cheved . 

cc:
 
Willam Steiner
 

Alice A. Herald ~ice.Hera1d~banofamencacom~ 
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December 15,2008 Rule 14a-8 

BY OVERNIGHT DELIVERY 
Securities and Exchange Commssion 
Office of Chief Counsel 
Division of Corporation Finance 
100 F Street, N.E. 
Washington, DC 20549 

Re: Stockholder Proposal Submitted by Wiliam Steiner 

Ladies and Gentlemen: 

Pursuant to Rule 14a-8 promulgated under the Securities Exchange Act of 1934, as amended (the 
"Exchange Act"), and as counsel to Bank of America Corporation, a Delaware corporation (the 
"Corporation"), we request confirmation that the Staff of the Division of Corporation Finance 
(the "Division") wil not recommend enforcement action if the Corporation omits from its proxy 
materials for the Corporation's 2009 Annual Meeting of Stockholders (the "2009 Annual 
Meeting") the proposal described below for the reasons set forth herein. The statements of fact 
included herein represent our understanding of such facts. 

GENERAL 

The Corporation received a proposal and supporting statement dated October 28, 2008 (the 
"Proposal") from Wiliam Steiner (the "Proponent"), for inclusion in the proxy materials for the 
2009 Annual Meeting. The Proposal is attached hereto as Exhibit A. The 2009 Annual Meeting 

29, 2009. The Corporation intends to fie its definitive 
proxy materials with the Securities and Exchange Commssion (the "Commssion") on or about 
March 18,2009. 

is scheduled to be held on or about April 


Pursuant to Rule 14a-8U) promulgated under the Exchange Act, enclosed are: 

1. Six copies of this letter, which includes an explanation of 
 why the Corporation believes 
that it may exclude the Proposal; and 

2. Six copies of the Proposal.
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A copy of this letter is also being sent to the Proponent as notice of the Corporation's intent to
 
omit the Proposal from the Corporation's proxy materials for the 2009 Annual Meeting.
 

THE PROPOSAL 

The Proposal states: 

Resolved, Shareholders request that our Board take the steps necessary to adopt a 
bylaw to require that our company have an independent lead director whenever 
possible with clearly delineated duties, elected by and from the independent board 
members, to be expected to serve for more than one continuous year, unless our 
company at that time has an independent board chairman. The standard of 
independence would be the standard set by the Council of Institutional Investors 
which is simply an independent director is a person whose directorship constitutes 
his or her only connection to the corporation. 

The Proposal also provides seven "delineated duties" that would be required of the 
independent lead director. 

REASONS FOR EXCLUSION OF PROPOSAL 

The Corporation believes that the Proposal may be properly omitted from the proxy materials for 
the 2009 Annual Meeting pursuant to Rules 14a-8(i)(3), (i)(6), (i)(10) and (i)(1l). The Proposal 
may be excluded pursuant to Rule 14a-8(i)(3), because it is vague and indefinite. The Proposal 
may be excluded pursuant to Rule 14a-8(i)(6), because the Corporation lacks the power and 
authority to implement the Proposal. The Proposal may be excluded pursuant to Rule 14a-
8(i)(1O), because the Corporation has already substantially implemented the Proposal. Finally, 
the Proposal may be excluded pursuant to Rule 14a-8(i)(11), because the Proposal substantially 
duplicates a prior proposal that wil be included in the Corporation's proxy materials for the 
2009 Annual Meeting. 

1. The Corporation may omit the Proposal pursuant to Rule 14a-8(i)(3) because it is vague 
and indefinite. 

Rule 14a-8(i)(3) permts the exclusion of a stockholder proposal if the proposal or its supporting 
statement is contrary to the Commssion's proxy rules, including Rule 14a-9, which prohibits 
false and misleading statements in proxy soliciting materials and Rule 14a-4, which requires 
information included in a proxy statement to be clearly presented. The Division has consistently 
taken the position that stockholder proposals which are vague and indefinite are inherently 
misleading and thus may be omitted from a company's proxy materials under Rule 14a-8(i)(3). 
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Staff Legal Bulletin No. 14B provides that a stockholder proposal may be oiptted under Rule 
14a-8(i)(3) where "the resolution contained in the proposal is so inherently vague or indefinite 
that neither the stockholders voting on the proposal, nor the company in implementing the 
proposal (if adopted), would be able to determine with any reasonable certainty exactly what 
actions or measures the proposal requires." 

The Division has consistently deemed a proposal to be impermssibly vague or indefinite where 
the proposal calls for the company to adopt, consider or abide by a standard or set of standards 
established by a third party without describing the substantive provisions of the standards or 
guidelines. See e.g., Smithfield Foods, Inc. (July 18,2003) (permtting exclusion of a proposal 
requesting management to prepare a report based on the "Global Reporting Initiative" guidelines 
where the proposal did not contain a description of the guidelines). 

The Division has previously considered substantially similar proposals (also submitted by 
Wiliam Steiner and/or with John Cheveddan as proxy) and permitted their exclusion under Rule 
14a-8(i)(3) because such proposals failed to adequately describe the substantive provisions of the 
standards being recommended. See Schering-Plough Corp. (March 7, 2008); PG&E Corp. 
(March 7,2008) and JPMorgan Chase & Co. (March 5,2008) (collectively, the "Prior 
Proposals"). Each of the Prior Proposals stated: 

Resolved, Shareholders request that our Board adopt a bylaw to require that our 
company have an independent lead director whenever possible with clearly 
delineated duties, elected by and from the independent board members, to be 
expected to serve for more than one continuous year, unless our company at that 
time has an independent board chairman. The standard of independence would be 
the standard set by the Council of Institutional Investors. 

In a careless, if not misleading, attempt to rectify the flaw in the Prior Proposals of not including 
a description of the substantive provisions of the Council of Institutional Investors ("CII") 
guidelines, the Proponent merely adds the following language to the end of the current resolution 
" . . . simply an independent director is a person whose directorship constitutes his or her only 
connection to the corporation." (emphasis added) This definitional standard for independence is 
grossly false and misleading. While CII's Corporate Governance Policy (available at 
www.cii.org) does contain a summary definition of independent director, that definition is 
followed by a detailed description of the "guidelines for accessing director independence." CII's 
guidelines are attached as Exhibit B. At almost 1000 words in length, these guidelines establish 
CII's standard for accessing director independence. CII's standard goes far beyond the simple 
definition of independence set forth in the Proposal. The assessment of director independence 
under CII's standard is far from simple. Notably, it is CII's guidelines, not the definition set 
forth in the Proposal, that govern CII's "standard of independence." 
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CII's standard for accessing director independence is significantly more striñgent than the New 
York Stock Exchange ("NYSE") independence tests and the Corporation's categorical standards 
of independence. However, the Corporation's stockholders in voting on the Proposal would have 
no idea how CII's standard of independence varies from the NYSE's or the Corporation's 
standards. The Proposal states that an independent director is simply a person whose 
directorship constitutes his or her only connection to the Corporation. At its most basic level, the 
Proposal is asking the Corporation's stockholders to vote on a definition-without giving 
stockholders an adequate description of the substantive provisions of CII's standard of 
independence or even instructing stockholders where to go to understand CII's standard of 
independence. Accordingly, the Proposal is both vague and indefinite as well as not clearly 
presented. The standard of independence is not accurately or clearly presented; in fact it is 
absent from the resolution entirely. 

If approved by stockholders, the Proponent intends for the Corporation to adopt CII's standard of 
independence, not merely its summary definition. The Proposal fails to distinguish the 
difference between the two. The Corporation believes that the Proposal should be read without 
construing any ambiguity given the Division's position that proposals should be drafted with 
precision. See Staff 
 Legal Bulletin 14 and Teleconference: Shareholder Proposals: What to 
Except in the 2002 Proxy Season (November 26,2001). In a November 26,2001 teleconference, 
"Shareholder Proposals. What to Expect in the 2002 Proxy Season," the Associate Director 
(Legal) of the Division (the "Associate Director") emphasized the importance of precision in 
drafting a proposal, citing Staff Legal Bulletin 14 ("SLB 14"). The Associate Director stated, 
"you really need to read the exact wordin2: of the proposal. . . We really wanted to explain that 
to folks, and we took a lot of time to make it very, very clear in (SLB 14)." (emphasis added) 
Question B.6 of SLB 14 states that the Division's determination of no-action requests under Rule 
14a-8 ofthe Exchange Act is based on, among other things, the "way in which a proposal is 
drafted." As a professional stockholder proponent, the Proponent should be expected to know 
the rules regarding precision in drafting proposals and should not be afforded any concessions 
due to imprecise wording of the Proposal. 

Further, the Proposal is distinguishable from other stockholder proposals that identified the 
substantive provisions of CII' s standard of independence. See Clear Channel Communications, 
Inc. (February 15,2006) ("Clear Channel"); see also Home Depot, Inc. (February 25,2004). 
The Clear Channel proposal included a significantly more comprehensive description of CII's 
standard of independence, and directed stockholders to a specific website address for a more 
information. The Clear Channel proposal provided a more clear summary of the definition of 
independence, as well as a specific reference to where substantive information was available: 
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for purposes of this proposal an independent director is someon~ whose only 
nontrivial professional, famlial or financial connection to the corporation, its 
chairman or its executive officers is his/her directorship, and who also: 

(1) is not or has not been, or whose relative is or in the past five years has
been employed by the corporation or employed by, or a director of, an 
affiiate; and 

(2) complies with Sections (b )-(h) of the Council of Institutional Investors 
Definition of Director Independence as found on its website at
 

https:/ Iwww.cii.org/polices/ind_dil-defn.html) . 

The Clear Channel proposal makes clear that CII's definition is different from and more 
stringent than the NYSE's definition. 

In contrast to Clear Channel, the Proposal omits any substantive description of CII's standard of 
independence; it provides only a superficial definition of independence. In addition, it does not 
direct the Corporation's stockholders to a website where more comprehensive information is 
available. The omission of the substantive provisions of CII's standard of independence has the 
potential to significantly mislead stockholders, who may erroneously conclude that CII's 
standard is the same as the NYSE's or the Corporation's categorical standards. 

Additionally, the Proposal can be distinguished from Ford Motor Co. (March 9, 2005) ("Ford'), 
where the Division did not concur that the proposal could be excluded as vague and indefinite. 
The Ford. proposal stated "(t)he standard of independence is that of the Council of Institutional 
Investors www.cii.org updated in 2004." The Proposal is more vague than Ford's proposal 
because the Proposal is a moving target in that it fails to specify the version of CII' s standard of 
independence that is to be adopted. As provided on CII's website, "(t)he corporate governance 
policies of the Council of Institutional Investors are a living document that is constantly 
reviewed and updated." See www.cii.org/policies. Because the Proposal fails to fix the 
applicable standard on CII's current guidelines, the Proposal would require the lead director, and 
the directors that appoint the lead director, to meet whatever standard CII may choose to adopt in 
the future. Because the standard may change from time to time, without any input or notice to 
the Corporation or its stockholders, the stockholders could not possibly know what standard of 
independence they are being asked to approve. The Proposal also may be distinguished from 
the Ford proposal because that proposal directed Ford's stockholders to a website where more 
comprehensive information regarding CII's standard was available. 

Finally, the Proposal can be distinguished from General Electric Co. (January 28,2003) 
("General Electric"), where the Division did not concur that the proposal could be excluded as 
vague and indefinite. In General Electric, the proposal requested an amendment of the 
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company's bylaws to require that the chairman of the board be an independ~nt director who had 
not served as CEO of 
 the company. In contrast, the Proposal cites a specific standard, the CII
 
standard, but does not provide the substantive provisions of that standard. Unlike the General
 
Electric standard (if a director has been CEO of the company, he is not independent), the
 
Corporation's stockholders would be misled as the Proposal does not adequately describe or
 
delineate CII's standard of independence; it provides only a superficial definition of
 
independence.
 

The applicable "standard of independence" is the core of the Proposal and clearly would be 
material to a stockholder's determnation whether to vote for or against the Proposal. Because 
the Proposal fails to adequately describe the substantive provisions of the CII standard, or direct 
stockholders to a website where CII's standard of independence could be located, and would 
establish a standard of independence that may change over time as CII amends its standard, 
stockholders would not know with certainty the nature of the actions they are being asked to 
approve, and therefore the proposal is impermissibly vague and indefinite. 

In addition, the Division has also consistently concluded that a proposal is suffciently vague and 
indefinite so as justify exclusion under Rule 14a-8(i)(3) where a company and its stockholders 
might interpret the proposal differently such that "any action ultimately taken by the (c)ompany 
upon implementation could be significantly different from the actions envisioned by 
stockholders voting on the proposal." Fuqua Industries, Inc. (March 12, 1991). 

If adopted, the Corporation could interpret the Proposal as requiring the Corporation to replace 
its Director Independence Categorical Standards with the CII's "guidelines for accessing director 
independence." As presented, the Proposal does not require this action; however, it is unclear 
how the Corporation could implement the Proposal without some parameters for accessing 
director independence. Meanwhile, the Corporation's stockholders, in voting on the Proposal, 
might believe that the Proposal required the lead director to be independent and not merely non
management (as NYSE listing standards would permt). Thus, any such action ultimately taken 
by the Corporation to implement the Proposal could be significantly different from the actions 
envisioned by stockholders voting on the Proposal. 

2. The Proposal may be excluded pursuant to Rule 14a-8(i)(6) because the Corporation 
lacks the power and authority to implement it. 

Rule 14a-8(i)(6) permits the exclusion from the Corporation's proxy materials of stockholder 
proposals "if the company would lack the power and authority to implement the proposal." The 
Proposal relates to adoption of a bylaw provision to have an independent lead director who is 
"expected to serve for more than one continuous year." 
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The Corporation is incorporated in Delaware and is subject to Delaware Gel!eral Corporation 
Law ("DGCL") . Under Section 211 of the DGCL, all of the Corporation's directors are elected 
annually by stockholders. As indicated in the Corporation's proxy materials for its 2008 Annual 
Meeting, and consistent with Aricle VI, Section 3 of the Corporation's Bylaws, the term of each 
director expires at the next annual meeting following his or her election. Because the 
Corporation's stockholders annually determne who wil serve as directors, the Corporation's 
Board of Directors lacks the power and authority to ensure that the lead director wil be re
elected by the Corporation's stockholders such that the lead director could be expected to serve 
for more than one continuous year. 

In addition, the Corporation's Board of 
 Directors cannot ensure that the lead director wil 
continue to be "independent." Under NYSE listing standards, the Corporation's Board of 
Directors must annually evaluate the relationships between each director (and his or her 
immediate famly members and related interests) and the Corporation and its subsidiaries, and 
make an affrmative determnation regarding each such director's independence. The 
Corporation's Board of Directors lacks the power and authority to ensure that the lead director 
wil remain independent.
 

In addition, even if elected by the Corporation's stockholders and deemed independent by the 
Corporation's Board of Directors, the Corporation could not be ensured that the existing lead 
director would consent to serve a second term as lead director if so elected by the independent 
members of the Corporation's Board of Directors. 

The Division has concurred with exclusion of similar proposals. For example, in H.i. Heinz Co. 
(June 14,2004), the Division granted relief under 14a-8(i)(6) where the proposal requested the 
bylaws be amended to require an independent director who had not served as an officer serve as 
Chairman and that the office of 
 the President and CEO be held by two different individuals. The 
Division noted in paricular that "it does not appear to be within the board's power to ensure that 
an individual meeting the specified criteria would be elected as director and serve as chairman of 
the board." 

The Corporation lacks the power and authority to ensure that the existing lead director (i) wil be 
re-elected for successive years by the Corporation's stockholders, (ii) wil continue to be 
affrmatively determned to be independent under NYSE listing standards by the Corporation's 
Board of Directors and (iii) wil continue or consent to serve as lead director if so elected by the 
independent members of the Corporation's Board of Directors. Therefore, the Proposal may be 
excluded pursuant to Rule 14a-8(i)(6). 
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3. The Corporation already has an independent Lead Director and its çorporate 
Governance Guidelines delineates the duties of the Lead Director. The 
 Proposal has been 
substantially implemented and may be excluded under Rule 14a-8(i)(10). 

Rule 14a-8(i)(10) permts the exclusion of a stockholder proposal if "the company has already 
substantially implemented the proposal." The "substantially implemented" standard replaced the 
predecessor rule, which allowed the omission of a proposal that was "moot." The current rule 
also clarifies the Commssion's interpretation of the predecessor rule that the proposal need not 
be "fully effected" by the company to meet the mootness test, so long as it was substantially 
implemented. The purpose of Rule 14a-8(i)( 1 0) is to "avoid the possibilty of shareholders 
having to consider matters which have already been favorably acted upon by management." See 
SEC Release No. 34-12598 (regarding the predecessor to Rule 14a-8(i)(1O)). 

In applying the "substantially implemented" standard, the Division does not require a company 
to implement every aspect of the proposal in question. See Securities Act Release 34-20091. 
Rather, substantial implementation requires only that the company's actions "satisfactorily 
address the underlying concerns of 
 the proposal." Masco Corp. (March 29, 1999). The Division 
has also indicated that the determination of whether a company has satisfied the "substantially 
implemented" standard depends on whether the company's "paricular policies, practices and 
procedures compare favorably with the guidelines of the proposaL" Texaco Inc. (March 28, 
1991). 

The Corporation's policies, practices and procedures, as set forth in detail in 
 the Corporation's 
Corporate Governance Guidelinesl attached as Exhibit C, substantially implement the Lead 
Director requirements in the Proposal. The following char lists the Proposal's requests regarding 
the election and delineated duties of the independent lead director, and the corresponding policy 
set forth in the Corporation's Corporate Governance Guidelines. 

1 The Corporation's Corporate Governance Guidelines were revised on December 9,2008. 
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Proposal Request 
Requires an independent Lead Director, 
whose directorship constitutes his or her 
only connection to the corporation 

Lead Director is expected to serve for
 
more than one continuous year
 

Clearly delineated duties: 

Presiding at all meetings of the board 
at which the chairman is not present, 
including executive sessions of the 
independent directors 

Serving as liaison between the
 
chairman and the independent
 
directors
 

Approving information sent to the 
board 

Approving meeting schedules to 
assure that there is sufficient time for 
discussion of all agenda items 

Being available for consultation and 
direct communication, if requested 
by major shareholders 

Having the authority to call meetings 
of the independent directors 

Corporate Governance Guideline Provision 
A Lead Director, who wil be an independent director pursuant to the 
curent listing requirements of the trading venue on which the 
Corporation's common stock is traded and the Corporation's Director 
Independence Categorical Standards. 

The Lead Director wil be elected by the independent directors 
annually. The duly elected Lead Director may be re-elected to 
successive terms. The current Lead Director has been re-elected twice 
and is now serving in his third continuous year. 

The Lead Director wil chair the executive sessions or special meetings 
of the non-management and independent directors and wil be deemed 
duly elected by the independent directors to preside at meetings of the 
Board of Directors in the absence of or at the request of the Chairman 
of the Board. 

The Lead Director's duties shall include: 

· acting as a liaison between the independent directors and the 
Chairman of the Board, 

· approving meeting agendas and ensuring that appropriate
 

information is sent to the Board of Directors, 

· assuring the sufficiency of time for discussion at meetings of the 
Board of Directors, and 

· providing a communication link between the other independent
 

directors and the Corporation's stockholders. 

The Lead Director is authorized to call special meetings of the 
independent directors at any time. 
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In addition, the Corporation's Director Independence Categorical Standards_address the 
Proponent's underlying concern regarding director independence. The Corporation's 
independence standards, which are included annually in the Corporation's proxy statement, are 
similar to, but more comprehensive than, the definition of independence set forth in the Proposal. 

The supporting statement clearly identifies the underlying concern of the Proposal 
independent board oversight. As indicated above, the Corporate Governance Guidelines and the 
Director Independence Categorical Standards accomplish that goal. Because the Proposal's 
underlying concerns have already been addressed by the Corporation's Corporate Governance 
Guidelines and Director Independence Categorical Standards, the Proposal is substantially 
implemented and may be excluded from the proxy materials for the 2009 Annual Meeting. 

We note that the Proposal requests an amendment to the Corporation's Bylaws, rather than 
inclusion in its Corporate Governance Guidelines and/or Director Independence Categorical 
Standards. The Corporate Governance Guidelines, the Director Independence Categorical 
Standards and the Bylaws are all established by the Corporation's Board of Directors, and can be 
amended by the Board of Directors, but not management. Furthermore, Delaware courts have 
recognized that a board of directors is authorized to adopt policies that may have the practical 
effect of a bylaw provision. See, e.g., Unisuper Ltd. v. News Corp., c.A. No. 1699-N, slip op. at 
13 (DeL. Ch. Dec. 20, 2005). A board of directors, in the exercise of its fiduciary duties and in 
the absence of a contractual right to the contrary, may amend or repeal a board policy. See id., 
slip. op at 13 (stating "(t)his Court's statement about board policies in (In re General Motors 
(Hughes) Litig., 2005 WL 1089021 (DeL. Ch.)) simply reiterates an elementary principle of 
corporate law: If the board has the power to adopt resolutions (or policies), then the power to 
rescind resolutions (policies) must reside with the board as welL"). 

As noted above, the Proposal's requirements have been almost completely implemented and the 
Board's policy has the practical effect of a bylaw provision. We do not believe any meaningful 
gap exists between the Proposal and the current policies of the Corporation. Whether 
implemented through the Corporation's Bylaws or its Corporate Governance Guidelines and 
Director Independence Categorical Standards, the Corporation's existing policies, practices and 
procedures satisfactorily address the underlying independent oversight concern of the Proponent 
and satisfy the requirements of the ProposaL. Because the Proposal is substantially implemented, 
it may be properly omitted from the proxy materials for the 2009 Annual Meeting pursuant to 
Rule 14a-8(i)(10). 



HuN&:
WI
 
Securities and Exchange Commssion 
December 15, 2008 
Page 11
 

4. The Proposal may be excluded pursuant to Rule 14a-8(i)(1l) becaust it substantially 
duplicates another proposal, which was previously submitted to the Corporation and will 
be included in the proxy materials for the 2009 Annual Meeting. 

Rule 14a-8(i)(11) permits the exclusion from the Corporation's proxy materials of a stockholder 
proposal that substantially duplicates another proposal previously submitted by another 
proponent that wil be included in the Corporation's proxy materials for the same meeting. 
Proposals do not need to be identical to be excluded pursuant to Rule 14a-8(i)(1l). The 
Commssion has stated that the exclusion is intended to "eliminate the possibility of shareholders 
having to consider two or more substantially identical proposals submitted to an issuer by 
proponents acting independently of each other." See SEC Release No. 34-12598. The Division 
consistently has concluded that proposals may be excluded because they are substantially 
duplicative when such proposals have the same "principal thrst" or "principal focus," 
notwithstanding that such proposals may differ as to terms and scope. See, e.g., Pacific Gas & 
Electric Co. (February 1, 1993). 

The Corporation intends to include the "Independent Chairman" proposal previously submitted 
by another proponent and attached as Exhibit D (the "Prior Proposal") in its proxy materials for 
the 2009 Annual Meeting. The Proposal and the Prior Proposal clearly address the same issue
independent board oversight. The proposals differ only in implementation methodology. The 
Prior Proposal requests a bylaw amendment to require the Chairman to be an independent 
director, and the Proposal requests a bylaw amendment to require an independent lead director. 

The proposals' supporting statements clearly reflect the same principal focus and thrst; namely, 
adopt a bylaw amendment with the purpose and effect of: 

· providing objective oversight of management, including the CEO;
 

· promoting greater management accountability; and 

· providing independent board leadership.
 

The Proposal even states that a lead director is unnecessary if the Corporation then has an 
independent Chairman-clearly establishing that the principle focus of the two proposals is an 
independent leader-whether that leader is the Chairman or the lead director. 

The differences between the proposals do not alter the conclusion that the two proposals have the 
same principal focus and thrst. The Prior Proposal contains more detail than the Proposal 

regarding such matters as the definition of independence, the mechanic for selecting a new 
independent board leader if the current leader is no longer independent and excusing compliance 
if no independent director is available or wiling to serve as board leader. See Wells Fargo & 
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Co. (January 17,2008); Sara Lee Corp. (August 18,2006); and Weyerhaeus_er Co. (January 18,
 

2006). Despite similar differences, the Division concurred that Wells Fargo & Co., Sara Lee 
Corp. and Weyerhaeuser Co. could exclude the later-received stockholder proposal on the 
grounds that it was substantially duplicative of the previously submitted proposal. In each of 
these no-action letters, as in the present case, the proposals have the same principal focus and 
thrst, but differ in how they would achieve their objective. 

The Division has consistently concluded that even substantive differences in implementation 
methodology do not alter the core issues and principals that are the standard for determning 
substantial duplication. See, e.g., American Power Conservation Corp. (March 29,2002) 
(concluding that a board policy to nominate a substantial majority of independent directors was 
substantially similar to a proposal to establish a goal of at least two-thirds independent directors 
and concurring in the omission of the two-thirds proposal). Although the Prior Proposal and the 
Proposal differ in terms of implementation methodology, they clearly address the same core 
issue and principal-independent board leadership. See also JP Morgan Chase & Co. (March 5, 
2007). 

In General Electric Co. (January 20,2004), the Division concurred with General Electric's 
determnation that two shareholder proposals were substantially duplicative and that the second 
such proposal could be omitted from the company's proxy materials. The principal thrst of
 

each proposal was the preparation and disclosure of a report by the company's board of 
director's describing "(i) General Electric's policies for makng political contributions with 
corporate funds and (ii) summarizing or accounting for General Electric's actual political 
contributions." Further, both proposals reflected the proponents' negative views on perceived 
excesses of contributions and stressed that certain contributions could pose reputational and legal 
risks for General Electric or otherwise not be in the long-term best interests of General Electric 
and its shareholders. The second proposal also included a request that included a category of 
information not included in the first proposal. Despite this difference in scope, the Division 
concurred that the proposals were substantially duplicative. 

In Centerior Energy Corporation (February 27, 1995) ("Centerior"), four compensation-related 
proposals were submitted as follows: (1) place ceilngs on executives' compensation, tie 
compensation to the company's future performance, and cease bonus and stock option awards; 
(2) freeze executive compensation; (3) reduce management size, reduce executive compensation, 
and eliminate bonuses; and (4) freeze annual salaries and eliminate bonuses. Centerior argued 
that "all of the proposals have as their principal thrst the limitation of compensation and, 
directly or indirectly, linking such limits to certain performance standards." The Division 
concurred that the four Centerior proposals were substantially duplicative. Finally, in BellSouth 
Corporation (January 14, 1999) ("BellSouth"), the first proposal requested that all incentive 
awards be "tied proportionately to the revenue growth at the end of the year." The second 
BellSouth proposal requested that all incentive awards be "tied proportionately to the price of the 
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stock at the end of the year." The Division concurred that the BellSouth proposals were
substantially duplicative. -

Additionally, stockholders wil likely be confused when asked to vote on two separate proposals 
that relate to substantially the same subject matter. Stockholders wil rightfully ask what 
substantive difference exists between the Proposal and the Prior Proposal. Both request adoption 
of a bylaw amendment to ensure independent board leadership. This is precisely the type of 
stockholder confusion that Rule 14a-8(i)(11) was intended to eliminate. 

Because the Corporation intends to include the Prior Proposal in its proxy materials for the 2009 
Annual Meeting and the two proposals have the same core issue and principal focus, the 
Proposal may be excluded from the Corporation's proxy materials for the 2009 Annual Meeting 
pursuant to Rule 14a-8(i)( 11) because it is substantially duplicative of the Prior Proposal which 
was previously submitted to the Corporation. 

CONCLUSION 

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the 
concurrence of 
 the Division that the Proposal may be excluded from the Corporation's proxy 
materials for the 2009 Annual Meeting. Based on the Corporation's timetable for the 2009 
Annual Meeting, a response from the Division by February3, 2009 would be of great assistance. 

If you have any questions or would like any additional information regarding the foregoing, 
please do not hesitate to contact me at 704-378-4718 or, in my absence, Teresa M. Brenner, 
Associate General Counsel of the Corporation, at 704-386-4238. 

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of 
this letter. Thank you for your prompt attention to this matter. 

Very truly yours, 

Andrew A. Gerber 

cc: Teresa M. Brenner
 

John Chevedden 
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(BAC: Rule l4a-8 Proposa, November 3,2008)
3 - Independent Lead Director

Resolved, Shareholders request that our Board tae the steps necessa"to adopt a bylaw to
require that our company have an independent lea diector whenever possible with clearly
delineated duties, elected by and from the independent board members, to be expected to serve
for more tha one contiuous year, unless our company at that tie has an independent board
chai. The stadard of independence would be the stdad set by th~'Coulcil of

Insttutional Investors which is simply an independent director.is a person whose diectorship
consttutes his or her only connection to the corpration. ,- . , .

The clealy delineated dutes at a minium would include:
· Presidig at al meetigs of the board at which the charman is not present" including

executive sessions of the independent diectors. ". ' .-
· Serg as liaison beeen the chai and the indepndentairetors. '
· Approvig inforation sent to the board. . , "', " .,..
· Approving meetig agenda for the board.' , "
· Approvig meeting schedules to assure tht there is sufcient tie for discussion of all,agenda items. " iv '.0
· Having the authority to cal meetigs of the independent directors.

· Being available for consultation and direèt communcation, if requested by major
shareholders.

Statément of Wiliam Steiner
A key purose of the Independent Lead Director is to protect shareholders' interests by providing
independent oversight of management, including our CEO. An Independent Lead Director with
clealy delineated duties can promote greater management acountabilty to shareholders and
lead to a more objectve evaluation of our CEO.

An Independent Lead Director should be selected priarly based on his quaifications as a Lead

Director, and not simply default to the Director wh ha another designtion on. our Board.
Additionally an Independent Lead Director should not be rotated out of ths position each year
just as he or she is gaing valuable Lead Director expence.

Pleae encourage our board to respond positively to this proposa and eslish a Lead Director
position in our bylaws to protect shareholders' interests when we do not have an independentChaian: ~ "

Independent Lead Director-

Yes on 3

Notes:
William Steiner, 112 Abbot                                ponsored ths proposa.

The above format is requested for publication without re-editing, re-formtt or eliminaton of

text includig beging and concluding text, uness prior ageement is reached. It is

respctfly requested that ths proposa be proofread before it is published in the defintive
proxy to ensure that the integrity of the submitted format is replicated in the proxy materials.
Pleae advise if there is any typographical queston.

*** FISMA & OMB Memorandum M-07-16 *** 



Pleae note that the title.ofthe proposa is 
 par of the arguent in favor of 
 the proposa. In the
interest of clarty and to avoid confion the title of this and each other ballot item is requested to 
be consistent thoughout al the proxy materials. 

The compan is requested to assign a proposa number (represented by "3" above) basd 
 on the 
chronologica order in which proposas are submittd. The requesed designation of"3" or 
higher number allows for ratification of auditors to be item 2. "
 

. r
 

This proposa is believed to conform with Sta Legal Buleti Ñó. 14B (CF), September 15,2004 includng: ... .
 
Accordingly, going forward, we believe tht it would not 
 be appropriátiffar companes to 
exclude supportng sttement languge and/or an entie proposal in relianCe on ive 14a-8(i)(3) inthe followig circumstaces: ':.", ',~

· the company objects to factu assertons becus 
 they are nqtsupported;:!f¡": . 
· the company objects to factu asertons that, whle not materialy falseoi"iDisi~;ig, may


be disputed or countered; . .

· the company objects to factu assertions becaus those asseións may be interpretedhy 
shareholders in a maer that is unavorable to the company, its direcors, or its offcers' 
and/or 
· the company objects to sttements because they represent the opinon of the shaeholder 
proponent or a referenced source, but the statements are not identied spcifcaly as such.
 

See also: Sun Microsystms, Inc. (July 
 21, 2005). 

Stock wil be held until afer the anua meeting and the proposa wil be presented at the anua 
meetig. Pleae acknowledge this proposa prompty by enaiL.
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7. Independent Director Definition
 

7.1 Introduction
 

7.2 Basic Definition of an Independent Director
 

7.3 Guidelines for Assessing Director Independence
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7.1 Introduction: Members of the Council of 
 Institutional Investors believe that the promulgation ofa 
narrowly drawn definition of an independent director (coupled with a policy specifying that at least 
two-thirds of board members and all members of the audit, compensation and nominating 
committees should meet this standard) is in the corporation's and all shareowners' ongoing financial 
interest because: 

· Independence is critical to a properly fuctioning board; 

· Certain clearly definable relationships pose a threat to a director's unqualified independence 
in a suffcient number of cases that they warrant advance identification; 

· The effect of a conflict of interest on an individual director is likely to be almost impossible 
to detect, either by shareowners or other board members; and 

· While an across-the-board application of any definition to a large number of people wil 
inevitably miscategorize a few of them, this risk is suffciently smaIl that it is far outweighed 
by the significant benefits. 

The members of 
 the Council recognize that independent directors do not invarably share a single 
set of qualities that are not shared by non-independent directors. Consequently no clear rule can 
unerringly describe and distinguish independent directors. However, the independence of 
 the 
director depends on all relationships the director has, including relationships between directors, that 
may compromise the director's objectivity and loyalty to shareowners. It is the obligation of 
 the 
directors to consider all relevant facts and circumtances, to determine whether a director is to be 
considered independent. 

The members of the Council approved the following basic definition of an independent director: 

7.2 Basic Definition of an Independent Director: An independent director is someone whose only
 

nontrvial professional, familial or financial connection to the corporation, its chairman, CEO or 
any other executive officer is his or her directorship. Stated most simply, an independent director 
is a person whose directorship constitutes his or her only connection to the corporation. 

7.3 Guidelines for Assessing Director Independence: The notes that follow are supplied to give 
added clarity and guidance in interpreting the specified relationships. A director wil not be 
considered independent ifhe or she: 

7.3a Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, 
employed by the corporation or employed by or a director of an affiiate; 

NOTES: An "affliate" relationship is established if one entity either alone or pursuant to 
an arrangement with one or more other persons, owns or has the power to vote more than 
20 percent of 
 the equity interest in another, uness some other person, either alone or 
pursuant to an arangement with one or more other persons, owns or has the power to vote 
a greater percentage of the equity interest. For these purposes, joint venture parers and 
general partners meet the definition of an affliate, and offcers and employees of joint 
venture enterprises and general parters are considered affiliated. A subsidiary is an 
affiiate if it is at least 20 percent owned by the corporation. 

Affliates include predecessor companies. A "predecessor" is an entity that within the last 
5 years was party to a "merger of equals" with the corporation or represented more than 
50 percent of the corporation's sales or assets when such predecessor became part of the 
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corporation. 

"Relatives" include spouses, parents, children, step-children, siblings, mothers and 
fathers-in-law, sons and daughters-in-law, brothers and sisters-in-law, aunts, uncles, 
nieces, nephews and first cousins, and anyone sharg the director's home. 

7.3b Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, an 
employee, director or greater-than-20-percent owner of a fir that is one of the 
corporation's or its affliate's paid advisers or consultants or thafreceives revenue of at 
least $50,000 for being a paid adviser or consultant to an executive officer of 
 the 
corporation; 

NOTES: Advisers or consultants include, but are not limited to, law firms, auditors, 
accountants, insurance companies and commercial/investment bans. For puroses of 
 ths 
definition, an individual serving "of counsel" to a firm wil be considered an employee of 
that fir.
 

The term "executive officer" includes the chief executive, operating, financial, legal and 
accounting offcers ofa company. This includes the president, treasurer, secreta, 
controller and any vice-president who is in charge of a principal business unit, division or 
fuction (such as sales, admistration or finance) or pedorms a major policymaking 
fuction for the corporation.
 

7.3c Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, 
employed by or has had a 5 percent or greater ownership interest in a third-par that
 

provides payments to or receives payments from the corporation and either: (i) such
 

payments account for 1 percent of the third-part's or 1 percent of the corporation's 
consolidated gross revenues in any single fiscal year; or (ü) if 
 the third-party is a
debtor or creditor of the corporation and the amount owed exceeds 1 percent of the 
corporation's or third part's assets. Ownership means beneficial or record ownership,
 

not custodial ownership; 

7.3d Has, or in the past 5 years has had, or whose relative has paid or received more than 
$50,000 in the past 5 years under, a personal contract with the corporation, an executive 
offcer or any affiiate of the corporation;
 

NOTES: Council members believe that even small personal contracts, no matter how 
formulated, can theaten a director's complete independence. This includes any 
arrangement under which the director borrows or lends money to the corporation at rates 
better (for the director) than those available to normal customers-even ifno other 
services from the director are specified in connection with this relationship; 

7.3e Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, an 
employee or director of a foundation, university or other non-profit organization that 
receives significant grants or endowments from the corporation, one of its affliates or its 
executive offcers or has been a direct beneficiary of any donations to such an 
organization; 

NOTES: A "significant grant or endowment" is the lesser of$lOO,OOO or 1 percent of 
total annual donations received by the organization. 

7.3f Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, part
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of an interlocking directorate in which the CEO or other employee of the corporation 
serves on the board of a third-par entity (for-profit or not-for-profit) employing the 
director or such relative; 

7.3g Has a relative who is, or in the past 5 years has been, an employee, a director or a 5 
percent or greater owner of a third-part entity that is a significant competitor of the 
corporation; or 

7.3h Is a par to a voting trst, agreement or proxy giving his/her decision making power as a
 

director to management except to the extent there is a fully disclosed and narow voting 
arrangement such as those which are customary between venture capitalists and 
management regarding the venture capitalists' board seats. 

The foregoing describes relationships between directors and the corporation. The Council also 
believes that it is important to discuss relationships between directors on the same board which may 
threaten either director's independence. A director's objectivity as to the best interests of 
 the 
shareowners is of 
 utmost importance and connections between diectors outside the corporation 
may threaten such objectivity and promote inappropriate voting blocks. As a result, directors must 
evaluate all of their relationships with each other to determine whether the director is deemed 
independent. The board of directors shall investigate and evaluate such relationships using the 
care, skil, prudence and diligence that a prudent person acting in a like capacity would use. 

(updated Oct. 7,2008) 
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Exhibit C 

Corporate Governance Guidelin~s . 

BANK OF AMERICA CORPORATION 

. .0 ~ 

Bank of America's goal in everyhing we do is. reachingiäi-higher standards - for 
our customers, our shareholders, our associates and our 
 communities, upon which 
the future prosperity of 
 our company rests. These Gt.idelines reflêçt.the way we are
striving for higher standards in corporate governance.'" . 

~ ,.Director Responsibilties 

The basic responsibility of the Board of Directors is to oversee the Company's'b'isÎnesses
 
and affairs, exercising reasonable business judgment on behalf of the Company. In 
discharging that obligation, the Board relies on the honesty; integrity, business acumen 
and experience of the Company's management, as well as its outside advisors and the 
Company's independent registered 
 public accounting firm. 

All directors are expected to attend the Annual Meeting of Stockholders, board meetings 
and meetings of the committees on which they serve. Further, they are expected to 
prepare for each meeting in advance and to dedicate 
 suffcient time at each meeting as
necessary to properly discharge their responsibilties to the Company and its 
shareholders. Informational materials useful 
 in preparing for meetings wil be distributed to 
the Board in advance of each meeting. 

The non-management directors will meet in executive sess.ion at each regularly scheduled 
Board meeting. The independent directors will meet in an executive session at least 
annually if there are non-management directors who are not independent. 

A Lead Director, who will be .an independent director pursuant to the current listing 
requirements of the 
 trading venue on which the Company's common stock is traded and 
the Company's Director' Independence Categorical Standards, wil be elected by the 
independent directors annually. The duly elected Lead Director may be re-elected to 
successive terms. The Lead Director wil chair the executive sessions or special meetings 
of the non-management and independent directors 
 and wil be deemed duly elected by 
the independent directors to preside at meetings of the Board of Directors in the absence 
of or at the 
 request of the Chairman of the Board. In addition, the Lead Director is 
authorized to call special meetings of the independent directors at any time. The Lead 
Director's duties shall include acting as a liaison between the independent directors and 
the Chairman of the 
 Board, approving meeting agendas and ensuring that appropriate 
information is sent to 
 the Board of Directors, assuring the suffciency of time for discussion 
at meetings of the Board of Directors, and providing a communication link 
 between the 
other independent directors and the Company's stockholders. 



Board Structure 

Number of Directors. The Bylaws provide that the Company must have not less than 5 
nor more than 30 directors. The Corporate Governance Committee wil 
 periodically review 
the appropriate size of the Board, with the objective of maintaining the necessary
 

experience, expertise 
 and independence without becoming too large to function efficiently. 

Chairman of the Board. The positions of the Chairman of the Board and the Chief 
Executive Officer may be filed by the same individual or by different individuals. 

Board Committees. The board will have at all times Audit, Compensation and Benefits 
and Corporate Governance Committees. The members of these committees wil 
 be 
"independent" as that term is defined from time to time by the listing standards of the New 
York Stock Exchange. Each committee has a charter that is posted on the Company's 
website. The board may establish additional committees as necessary or appropriate. 

Director Qualifications 

Director Independence Defined. The board has adopted categorical standards to assist 
the board in making the annual affirmative determination of each director's independence 
status. The director independence categorical standards are posted on the Company's 
website. A director will be considered "independent" if he or she meets the requirements 
of the categorical standards and the criteria for independence set forth from time to time in 
the listing standards of the New York Stock Exchange. 

Majority Independent. The board wil be composed of at least a majority of directors who 
are independent. 

Director Assessment and Nomination. The Corporate Governance Committee will 
evaluate all director candidates and recommend nominees to the Board to fil vacancies or 
stand for election at the Annual Meeting, unless the Company has contractually granted 
the right to third parties to nominate directors. 

Standards for Evaluating Candidates as Director-Nominees 

To discharge their duties in identifying and evaluating individual nominees for directors, 
the Corporate Governance Committee and 
 the board of directors shall consider the overall 
experience and expertise represented by the board as well as the qualifications of each 
candidate. In the evaluation process, the Corporate Governance Committee and the 
board shall take the following into account: 

. At least a majority of the board must be comprised of independent directors.
 

. Candidates should be capable of working in a collegial manner with persons of
 

different educational, business and cultural backgrounds. 
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. Candidates shall be individuals of the highest character and integrity who possess 
significant experience or skils that wil 
 benefit the Company. 

. Candidates shall be free of conflicts of interest that would interfere with their abilty 
to discharge their duties or would violate any applicable law or regulation. 

. Candidates shall be capable. of devoting the necessary tim~ to discharge their
 

duties, taking into account memberships on other boards and other responsibilities, 
and shall have the desire to represent the interests of all stockholders. 

Majority Vote 

A director who fails to receive the required number of votes 
 for re-election in accordance 
with the Bylaws shall offer to resign. In addition, the director whose resignation is under 
consideration shall abstain from participating in any decision regarding that resignation.
 

The Corporate Governance Committee and the Board may consider any factors they 
deem relevant in deciding whether to accept a director's resignation. The Board shall 
publicly disclose its decision regarding the resignation within ninety (90) days after the 
results of the election are certified. If the resignation is not accepted, the director wil 
continue to serve until the next annual meeting and until the director's successor is 
elected and qualified. 

The Board shall nominate for election or re-election as directors only candidates who 
agree to tender, following the annual meeting at which they are elected or re-elected as 
directors, irrevocable resignations that wil be effective upon (i) the failure to receive the 
required vote at the next annual meeting at which they are nominated for re-election and 

fil director
(ii) Board acceptance of such resignation. In addition, the Board shall 


vacancies and new directorships only with candidates who agree to tender, promptly 
following their appointment to the Board, the same form of resignation tendered by other 
directors in accordance with this Guideline. 

Submission of Director Nominee Candidates to the Committee 

The Corporate Governance Committee wil consider candidates proposed by directors, 
search firms retained by the cornmittee, and stockholders.management, 

A stockholder or group of stockholders proposing a candidate to be considered by the 
Committee must submit the proposal in writing 
 by no later than October 15 of the 
preceding year. The proposal must contain the following information: 

. the name and address of the stockholder;
 

. a representation that the stockholder is a holder of the Company's voting stock
 

(including the number and class of shares held); 
. a description of all arrangements or understandings among the stockholder and the
 

candidate and any other person or persons 
 (naming such person or persons) 
pursuant to which the proposal is made by the stockholder; .
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· a statement signed by the candidate confirming that the candidate wil serve if 
elected by the stockholders and wil comply with the Company's Code of Ethics, 
Insider Trading Policy, Corporate Governance Guidelines and any other applicable 
rule, regulation, policy or standard of conduct applicable to the directors; and 

· a description of the candidate's background and experience and the reasons why
 

he or she meets the standards set forth above. 

Age Limit and Change of Principal Occupation 

A director who has reached the age of 72 wil not be nominated for election to the board. 
A director, who changes his or her principal occupation, shall offer to resign. The 
Corporate Governance Committee, in conjunction with the Chairman of the Board, will 
determine whether to accept such resignation. Management directors shall resign from 
the board when they leave their officer positions. 

Limits on Board and Audit Committee Memberships 

No director shall serve on more than five public company boards in addition to the 
Company's Board. . If a member.of the Audit Committee wishes to serve on more than a 
total of three audit committees of public companies, the Board must approve the 
additional service before the director accepts the additional position. 

Director Compensation 

Director compensation shall be recommended by the 
 Compensation Committee and shall 
be reviewed. by the Committee on an annual basis. 

Director Orientation and Continuing Education 

All new directors must participate in the Compants orientation program for new directors 
in the year of their election or appointment. This orientation wil include presentations by 
senior management to familarize new directors with the Company's strategic plans, its 
significant financial, accounting and risk management issues, compliance programs, 
conflict policies, Code of Ethics, Insider Trading Policy and other policies. 

The board encourages directors to participate in continuing education programs and 
reimburses directors for the expenses of such participation. 

CEO Performance Evaluation and Succession Planning 

The Compensation Committee shall conduct an annual review of the CEO's performance, 
and wil report to the board the results of its evaluation. 

The Board shall annually review the succession plan for the position of Chief 
 Executive 
Officer. 
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Annual Performance Evaluation 

The board shall conduct an annual self-evaluation to determine whether it and its 
committees are functioning effectively; The Corporate Governance Committee will report 
the results of the evaluation to the board. 

Director Access to Officers, Employees and Independent Advisors 

Directors have complete and open. access to officers and employees of the Company. 
Any meetings qr contacts that 
 a director wishes to initiate may be arranged through the 
CEO or the Secretary or directly by the director. 

The board and its committees may retain independent advisors at the 
 Company's 
expense. 

Strategic Planning 

As part of its oversight responsibility, the board ensures that management devølops 
strategic plans for the Company's business and periodically reviews. its plans with 
 the 
board. 

Minimum Stock Ownership by Executive Officers and Directors 

In order to align the interests of the Company's executive officers and directors with those 
of the Company's shareholders, the board has adopted the following minimum stock 
ownership requirements: 

CEO: 500,000 shares 

. Executive Officers: 150,000 shares 

Directors: . 10,000 shares
 

All full value shares beneficially owned are included in the calculation. Stock options are 
not included. New executive officers and directors wil have up to five years to achieve 
compliance. Directors wil not sell the restricted stock they receive as compensation 
(except as necessary to pay taxes upon vesting) until termination of their service. 

Ethical Business Environment 

One of the board's key responsibilties is to ensure that the Company, through its
 

management, maintains high ethical standards and effective policies and practices 
designed to protect the Company's reputation, assets and business. 
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Charitable Giving and Political Contributions 

The board wil annually review a report on the Company's charitable giving and political 
contribution programs; 

Communications with the Board of Directors 

Parties who wish to communicate with the board or a committee may-send a letter to the 
Secretary at Bank of America Corporation, 101 South Tryon Street, NC1-002-29-01,
 

Charlotte, North Carolina 28255. The letter should indicate whether the communication is 
intended for the board or one of its committees. The Corporate Secretary or the secretary 
of the designated committee may sort or summarize the communications as appropriate. 
Communications, which are commercial solicitations, customer complaints, incoherent or 
obscene, wil hot be forwarded to the board. 

Related Person Transactions 

The Corporate Governance Committee shall review and approve or ratify any transaction 
or series.of transactions where the aggregate amount involved wil or may be expected to 
exceed $120,000 in any fiscal year, the Company is a participant and a related person (as 
defined below) has or wil have a direct or indirect material interest. Any committee 
member who is a related person with respect to a transaction under review may not 
participate in the deliberations or vote respecting such approval, provided, however, that 
such director may be counted in determining the presence of a quorum at a meeting of the 
committee which considers the transaction. 

On a semi-annual basis, each of the Company's directors and executive officers and each
 
holder of 5% or more of the Company's outstanding common stock shall complete a 
questionnaire that, among other things, requests information regarding related persons 
and their transactions or relationships with the Company. Upon receipt of the 
questionnaire responses, the Legal and Compliance departments shall conduct a review 
to determine if there are any transactions subject to this policy that have not previously 
been approved or ratified by the Corporate Governance Committee. Any such 
transactions shall be submitted for consideration by the Corporate Governance
 

Committee. 

When considering a request for approval or ratification of a transaction, the Corporate 
Governance Committee may consider, among other things: (a) the nature of the related 
person's interest in the transaction; (b) whether the transaction involves arms-length bids 
or market prices and terms; (c) the materiality of the transaction to each party; (d) the 
availabilty of the product or service through other sources; (e) whether the Company's 
Code of Ethics could be implicated or the Company's reputation put at risk; (f) whether the 
transaction would impair the judgment of a -director or executive officer to act in the best 
interest of the Company; (g) the acceptabilty of the transaction to the Company's 

regulators; and (h) in the case of a non-employee director, whether the transaction would 
impair his or her independence 
 or status as an "outside" or "non-employee" director. 
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For purposes of this guideline, (a) "related person" means any director, nominee for 
election as a director or executive officer of the Company, any person owning 5% or more 
of any 
 series of the Company's voting securities, or any of their immediate family 
members, and (b) "immediate family membet' means any child,. stepchild, parent, 
stepparent, spouse, sibling, mother-in-law, father-in-law, son-in law, daughter-in-law, 
brother-in-law, sister-in-law, or any person (other than a tenant or employee) sharing the 
household. 

The Board has determined that each of the following types of transactions does not create 
or involve a direct or indirect material interest on the part of the related person and 
therefore do not require review or approval under this policy: 

(i) Any financial services, including brokerage services, banking services, loans,
 
insurance services and other financial services provided by the Company to any 
related person, provided that the services are (a) provided in the ordinary course 
of business, (b) on substantially the same terms as those prevailng at the time 
for comparable services provided to non-affiliates and (c) in compliance with 
applicable law, including the Sarbanes-Oxley Act of 2002 and Regulation 0 of 
the Board of Governors of the Federal Reserve Board~ 

(ii) Transactions involving the purchase or sale of products or services not described
 
in clause (i) above in which the related person's interest derives solely from his or 
her service as an executive officer or employee of another corporation or
 

organization that is a party to the transaction, provided that payments from or to 
the Company for such products or services in any fiscal year do not exceed the 
greater of $1 millon or 2% of the other entity's consolidated gross revenues for 
the most recently ended fiscal year for which total revenue information is 
available. 

(iii) Transactions in which the related person's interest derives solely from his or her
 
service as a director of, or his or her ownership of less than 10% of the equity 
interest (other than a general partnership interest) in, another corporation or 
organization thatis a party to 
 the transaction. 

in which the related person's interest derives solely from his or her(iv) Transactions 


ownership of a class of equity securities of the Company and all holders of that 
class of equity securities received the same benefit on a pro rata basis. 

(v) Transactions in which the related person's interest derives solely from his or her
service as a director, trustee or officer (or similar position) of a not-for-profit 
organization, foundation or university that receives donations from the Company 
(excluding for this purpose matching funds paid by the Company or the Bank of
America Foundation as a result of donations by the Company's directors or 
associates), provided that such donations in any fiscal year do not exceed the 
greater of $1 million or 5% of the other entity's consolidated gross revenues for 
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the most recently ended fiscal year for which total revenue information is 
available. 

(vi) Transactions where the rates or charges involved are determined by competitive
 
bids, or involve the rendering of services as a common or contract carrier, or 
public utilty, at rates or charges fixed in conformity with law or governmental 
authority. 

(vii) Employment and compensation arrangements for any executive officer and
compensation arrangements for any director, provided that such arrangements 
have been approved by the Compensation Committee or the Board. 

Incentive Compensation Recoupment Policv 

If the Board or an appropriate Board committee has determined that any 
 fraud or
 
intentional misconduct by one or more executive officers caused, directly or indirectly, the 
Corporation to restate its financial statements, the Board or committee shall take, in its 
sole discretion, such action as it deems necessary to remedy the misconduct and prevent 
its recurrence. The Board or committee may require reimbursement of any bonus or 
incentive compensation awarded to such 
 offcers and/or effect the 
 cancellation of 
unvested restricted stock or outstanding stock option awards previously granted to such 
officers in the amount by which such compensation exceeded any lower payment that 
would have been made based on the restated financial results. 
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October 24, 2008 

Att: Corporate Secreta
 

Alice A. Herald 
DeputyGeneral Counsel and Corporate Secretar 
Ban of America Corporation. 
101 South Tryon Strt
 

NC1-002-29:-01 
Charlott, NC 28255 

alce.herald W banofamerica. comVia email: 
An via facsimile: 704-719~843; 704-409-0985 

Dear Ms. Herald: 

On behalf of the SEIU Master Trust ("the Trust"), I write to give notice that,. 
pursuant to the 2008 proxy statement of Ban of America Corp. (the
 

"Company"), the Trust intends to present the attached proposal (the 
"Proposal") at the 2009 annual meeting of sharholders (the "Annua 
Meeting;'). The Trust requests that the Company include the Proposal in the 
.company's proxy statement for the Annual Meeting. The Trust has owned the 

period. The 
Trust intends to hold these shares though the date on which the Anual 
Meeting is held; 

requisite number of Ban of America shares for the requisite time 


The Proposal is attached. I represent that the Trust or its agent intends to 
appear in person or by proxy at the Annual Meeting to present the Proposal. 
.Prof of share ownership is being sentto you under separate cover, shorty
 

. after this mailing. Please contact me at (202)730-705 i if you have any 
questions.S1l-k 
Stephen Abrecht 
Executive Dirctor of Benefit Funds 
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Independent Chairman 

RESOLVED: Pursuant to Section 109 of the Delaware General Corporation Law, the. 
America") hereby amend the bylaws to 

add the following text to the end of Article Vi. Secion 7: 
stockholders of Bank of America Corporation ("Bank of 


''The Chairman of the Board shall be a director who is independent from the Corporation. 
For purposes of this Bylaw, "independent' has the meaning set forth in the New York Stock 

. Exchange ("NYSE") listing standards, unless the Corporation's common stock ceases to be 
listed on the NYSE and is listed on another exchange, in which case such exchange's definition 
of independence shall apply. If the Board of Directors determines that a Chairman who was 
independent at the time he or she was selected is no longer independent, the Board of Directors 
shall select a new Chairman who satisfies the requirements of this Bylaw within 60 days of such 
determination. Compliance with this Bylaw shall be excused if no director who qualifies as 
independent is elected by the stockholders or if no director who is independent is wiling to 
serve as Chairman of the Board. This Bylaw shall apply prospectively, so as not to violate any 
contractual obligation of the Corporation in effect when this Bylaw was adopted." 

SUPPORTING STATEMENT 

Bank of America's CEO Kenneth Lewis currently serves as Chairman of the Board. Yet, 
the tasks of CEO and chairman are very different 
 and often conflict, and combining the roles 
inherently leads some companies to focús aggressively on the short-term. Developing objective 
oversight of management is crucial to Bank of America's long-term, sustainable growth
 
prospects becuse: 

. CEOs, particularly in the financial sector, are encouraged to be risk-takers, and an 
independent chairman serves as a practical check on the overall risk appetite of the 
CEO. And 82% of CFOs support separating the Chairman and CEO roles, according to 
a Grant Thornton national survey (3/08). 

. Directors face more dificulty in ousting a poor-performing CEO when that executive is 
also the Chairman; and the Company is doubly impacted-usually during a time of 
crisis-since it loses its chairman and top manager simultaneously. 

. Independent board leaderShip helps address the irrational incentives that allow financial 
industry executives to take on excessive short term-risk in order to boost personal
 

compensation. CEO Lewis received $24.8 milion in compensation in 2007, almost four 
times his median peer group (RMG/SS Proxy Report 4/9/08), when the Board's 
Compensation Committee determined that the Company "had significantly missed (our) 
goals" (2008 Proxy p26) and when Bank of America substantially underperformed the 
sap and its GICS peers for the one-, three-, and five-year periods in shareholder returns 
(lSS 4/9/08). 

Bank of America is a stalwart institution, impacting the global economy. Yet as investors 
have so clearly witnessed, sheer size does not protect one from failure. Improved risk 
management and oversight Is critical to the Company's sustained success, especially in the 
wake of challenging acquisitions. 

We therefore urge stockholders to vote FOR this ProposaL. 


