





: . DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

. matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to A
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company

“in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

: Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s mformal '
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staft’s and Commission’s no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated

- to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s  proxy

material.
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VIA FEDEX EXPRESS
June 18, 2009

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: FedEx Corporation — Omission of Stockholder Proposal Relating to
Report on Compliance with Laws Governing Proper Classification of
Employees and Independent Contractors

Ladies and Gentlemen:

The purpose of this letter is to respond to the letter dated June 12, 2009 (attached
hereto as Exhibit A), from the Marco Consulting Group (“MCG”) on behalf of the Trowel
Trades S&P 500 Index Fund (the “Proponent”), relating to the stockholder proposal and
supporting statement (the “Stockholder Proposal”) submitted by the Proponent for inclusion
in our proxy statement and form of proxy for the 2009 annual meeting of our stockholders
(the “2009 Proxy Materials”). We have previously delivered a letter, dated May 28, 2009
(attached hereto as Exhibit B), to the staff of the Division of Corporation Finance (the
“Staff”) requesting that the Staff agree that we may exclude the Stockholder Proposal from
our 2009 Proxy Materials. In accordance with Rule 14a-8(j), we are enclosing six copies of
this letter and its exhibits and simultaneously providing a copy of this letter and its exhibits to
the Proponent and to MCG.

The Stockholder Proposal requests the preparation of a report on our compliance with
the laws governing classification of employees and independent contractors. As noted in our
previous letter, in a recent no-action letter involving substantially the same proposal
submitted by the same proponent to another company, the Staff determined that the proposal
was excludable under Rule 14a-8(i)(7), as relating to that company’s ordinary business
operations (i.e., the conduct of its legal compliance program). Lowe’s Companies, Inc. (Mar.
12, 2008). MCG attempts to distinguish the Lowe s no-action letter on the basis that at the
time of the determination Lowe’s did not happen to be defending any lawsuits or other
proceedings involving the subject matter of the proposal. In support of this irrelevant
distinction, MCG cites the Staff’s determination in Beazer Homes US4, Inc. Nov. 30, 2007)
for the inaccurate proposition that the mere existence of related lawsuits or other proceedings
precludes application of the ordinary business exclusion under Rule 14a-8(i)(7).
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We believe that the Staff denied the Beazer Homes no-action request not because
Beazer Homes faced investigations and litigation involving the subject matter of the
proposal, but because the subject matter of that proposal was a “sufficiently significant social
policy issue” that “transcended the day-to-day business matters” of Beazer Homes and every
other company that originated residential mortgage loans: subprime and predatory lending
practices. Our belief is supported by the Staff’s consistent denial of other Rule 14a-8(i)(7)
no-action requests to exclude proposals involving subprime or predatory lending practices —
irrespective of whether the company at issue was defending against related litigation. See,
e.g., JPMorgan Chase & Co. (Mar. 4, 2009); Bank of America Corporation (Feb. 26, 2009);
Cash America International, Inc. (Feb. 13, 2008); and Conseco, Inc. (Apr. 5, 2001).

As discussed in our previous letter, the Staff has consistently allowed the exclusion of
proposals, such as the Stockholder Proposal, that relate to a company’s compliance with laws
— irrespective of whether the company at issue was defending against related litigation. Not
only does the litigation against FedEx involving the subject matter of the Stockholder
Proposal — our compliance with laws governing the proper classification of our workforce
— not somehow turn an ordinary legal compliance issue into a “significant social policy
issue,” but it also provides us with another basis upon which to seek to exclude the
Stockholder Proposal from our 2009 Proxy Materials under the ordinary business exclusion
of Rule 14a-8(i)(7). Namely, as discussed in our previous letter, precisely because of such
litigation, the Stockholder Proposal deals with another subject matter that falls directly within
the scope of our day-to-day business operations (in addition to the conduct of our legal
compliance program): our litigation strategy. As evidenced by the no-action letters cited in
our previous letter, the Staff has consistently taken the position that a company’s litigation
strategy is a matter of ordinary business operations and thus permitted the omission under
Rule 14a-8(1)(7) of stockholder proposals regarding litigation issues.

For the reasons set forth in our previous letter and herein, we again respectfully
request that the Staff agree that we may omit the Stockholder Proposal from our 2009 Proxy

Materials.

If you have any questions or need any additional information, please feel free to call
me. Thank you for your prompt attention to this request.

Very truly yours,

FedEx Corporatio

Robert T. Molinet

Attachments
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EXHIBIT A

June 12, 2009

U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

OVERNIGHT DELIVERY

RE: FedEx Corporation—Omission of Stockholder Proposal Relating to Report on
Compliance With Laws Governing Proper Classification of Employees and Independent
Contractors '

Dear Ladies and Gentlemen:

We are writing on behalf of the Trowel Trades S&P 500 Index Fund (“the Proponent”) in
response to the May 28, 2009, letter from FedEx Corporation (“the Company”)
requesting that the staff of the Division of Corporation Finance advise the Company that
it will not recommend any enforcement action to the Securities and Exchange
Commission (“the Commission”) if the Company excludes from the Company’s proxy
materials for its 2009 annual meeting the Proponent’s proposal requesting that the
Board of Directors establish an independent committee to prepare a report to
shareholders concerning proper classification of employees and contractors in
compliance with state and federal laws (“the proposal”). For the reasons stated below,
we respectfully request that the Commission dismiss the Company’s no-action letter.

Six copies of this letter are enclosed and another copy has been sent to the Company.

The Company’s May 28, 2009 letter asserts the proposal can be excluded on two
grounds:

--the proposal deals with matters relating to ordinary business operations; and
--the proposal relates to the redress of a personal claim or grievance against
the Company and its directors.

The Proponent respectfully submits that neither of these arguments is valid for the
following reasons.
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The Proposal Does Not Concern Ordinary Business

The Company’s conclusions that the proposal is an attempt to micro-manage the
Company’s ordinary business and how it will conduct litigation are unsupported by any
language in the proposal. To the contrary, this proposal concerns significant public
policy issues which are particularly relevant to this Company, in light of the Company’s
below-detailed involvement with litigation and regulatory actions pertaining to the policy
issues.

Quite simply, the proposal is a good faith attempt to encourage the Company to better
inform its shareholders as to how the Company is treating significant policy issues. As
the proposal’s supporting statement points out, misclassification by unscrupulous
companies creates an uneven playing field for enterprises that play by the rules, since
misclassifying companies evade payment of Social Security, payroll taxes, and workers
compensation premiums. Misclassification has a broader deleterious effect, as it
undermines the finances of federal, state, and local governments. In fact, a federal
government study of the effects of misclassification on government revealed that the
federal government alone is improperly denied over $3.3 billion in tax revenue every
year — and the revenue gap has almost certainly grown in the years since that survey
was conducted. A more recent University of Missouri-Kansas City study of
misclassification in lllinois showed that the misclassification crisis is becoming more
serious every year, with a 55% increase in the misclassification rate from 2001-2005.
The federal General Accounting Office is in the process of producing a report which will
detail the current cost to the federal government of the misclassification crisis.

Because of the increasing attention to the misclassification crisis, state and federal
legislators are introducing bills, such as the federal Taxpayer Responsibility,
Accountability, and Consistency Act, which seek to crack down on rampant
misclassification. These new bills are likely to result in increased penalties for
misclassification, and will shine a brighter light on companies allegedly engaging in
misclassification.

The Company’s ordinary business argument relies heavily on the no-action letter at
Lowe’s Companies, Inc. (Mar. 12, 2008). That decision, however, is distinguishable
from this case because Lowe’s was not the subject of investigations or allegations of
violations of the subject matter of the proposal. The Commission has not allowed
exclusion of shareholder proposals that raised significant policy issues when the
company receiving the proposal was the subject of such investigations or aliegations.
See, e.g., Beazer Homes USA, Inc. (November 30, 2007) (proposal requesting board
prepare a report evaluating the company’s mortgage practices when the company was
the subject of several regulatory, federal, SEC and internal investigations relating to its
morigage origination business).
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Here, the Company admits it is the subject of a substantial number of such
investigations and allegations. See pages 5-6 of the Company’s May 28, 2009 letter. In
fact, the Company is currently defending approximately 50 class action lawsuits — nearly
half of which have seen the plaintiffs certified as a class — pertaining to its alleged
misclassification of employees, and faces potential losses of over $1 billion in damages.
Moreover, the Company is currently subject to approximately 40 state regulatory actions
concerning tax and related compliance issues stemming from its alleged
misclassification of employees, and a recent IRS audit tentatively concluded that the
Company’'s FedEx Ground drivers had been misclassified as independent contractors
rather than as employees. Bloomberg has reported that the Company'’s liability for
unpaid payroll tax could reach $2.5 billion.

In short, the Company is subject to multiple high-profile investigations and allegations
concerning alleged misclassification of employees, and consequently this case is readily
distinguishable from Lowe’s. Under the principles laid out in Beazer Homes, the
Commission should dismiss the Company’s request for no-action relief.

The Proposal Does Not In Any Way Relate to a Personal Claim Or Grievance

The Company’s other argument for exclusion is that the proposal “relates to the redress
of a personal claim or grievance against the company or any other person.”

This argument is based on the fact that the Proponent is an investment fund available
only to the pension plans of the International Union of Bricklayers and Allied
Craftworkers and that in June, 2008, the Western Pennsylvania Bricklayers Pension
Fund (“WPBPF”) filed a shareholder derivative lawsuit against the Company, asserting
various claims alleging misclassification of FedEx Ground’s owner-operators as
independent contractors.

In a leap that is more impressive for its length than its logic, the Company then
concludes on page 6 of its May 28, 2009 letter: “The Proponent is therefore effectively
involved in an ongoing lawsuit against us and our directors regarding the very issue
raised by the Stockholder Proposal.” (Emphasis supplied.)

This argument ignores the obvious legal status of the Proponent and the WPBPF--they
are two completely separate legal entities and only the WPBPF is a party to the litigation
against the Company.
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U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

OVERNIGHT DELIVERY

RE: FedEx Corporation—Omission of Stockholder Proposal Relating to Report on
Compliance With Laws Governing Proper Classification of Employees and Independent
Contractors

Dear Ladies and Gentlemen:

We are writing on behalf of the Trowel Trades S&P 500 Index Fund (“the Proponent”) in
response to the May 28, 2009, letter from FedEx Corporation (“the Company”)
requesting that the staff of the Division of Corporation Finance advise the Company that
it will not recommend any enforcement action to the Securities and Exchange
Commission (“the Commission”) if the Company excludes from the Company’s proxy
materials for its 2009 annual meeting the Proponent’s proposal requesting that the
Board of Directors establish an independent committee to prepare a report to
shareholders concerning proper classification of employees and contractors in
compliance with state and federal laws (“the proposal”). For the reasons stated below,
we respectfully request that the Commission dismiss the Company’s no-action letter.

Six copies of this letter are enclosed and another copy has been sent to the Company.

The Company’s May 28, 2009 letter asserts the proposal can be excluded on two
grounds:

--the proposal deals with matters relating to ordinary business operations; and
--the proposal relates to the redress of a personal claim or grievance against
the Company and its directors.

The Proponent respectfully submits that neither of these arguments is valid for the
following reasons.
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The Proposal Does Not Concern Ordinary Business

The Company’s conclusions that the proposal is an attempt to micro-manage the
Company’s ordinary business and how it will conduct litigation are unsupported by any
language in the proposal. To the contrary, this proposal concerns significant public
policy issues which are particularly relevant to this Company, in light of the Company’s
below-detailed involvement with litigation and regulatory actions pertaining to the policy
issues.

Quite simply, the proposal is a good faith attempt to encourage the Company to better
inform its shareholders as to how the Company is treating significant policy issues. As
the proposal's supporting statement points out, misclassification by unscrupulous
companies creates an uneven playing field for enterprises that play by the rules, since
misclassifying companies evade payment of Social Security, payroll taxes, and workers
compensation premiums. Misclassification has a broader deleterious effect, as it
undermines the finances of federal, state, and local governments. In fact, a federal
government study of the effects of misclassification on government revealed that the
federal government alone is improperly denied over $3.3 billion in tax revenue every
year — and the revenue gap has almost certainly grown in the years since that survey
was conducted. A more recent University of Missouri-Kansas City study of
misclassification in lllinois showed that the misclassification crisis is becoming more
serious every year, with a 55% increase in the misclassification rate from 2001-2005.
The federal General Accounting Office is in the process of producing a report which will
detail the current cost to the federal government of the misclassification crisis.

Because of the increasing attention to the misclassification crisis, state and federal
legislators are introducing bills, such as the federal Taxpayer Responsibility,
Accountability, and Consistency Act, which seek to crack down on rampant
misclassification. These new bills are likely to result in increased penalties for
misclassification, and will shine a brighter light on companies allegedly engaging in
misclassification.

The Company’s ordinary business argument relies heavily on the no-action letter at
Lowe’s Companies, Inc. (Mar. 12, 2008). That decision, however, is distinguishable
from this case because Lowe’s was not the subject of investigations or allegations of
violations of the subject matter of the proposal. The Commission has not allowed
exclusion of shareholder proposals that raised significant policy issues when the
company receiving the proposal was the subject of such investigations or allegations.
See, e.g., Beazer Homes USA, Inc. (November 30, 2007) (proposal requesting board
prepare a report evaluating the company’s mortgage practices when the company was
the subject of several regulatory, federal, SEC and internal investigations relating to its
mortgage origination business).
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1998 Release at 20. The second consideration is the degree to which the proposal seeks to
“micro-manage” the company by “probing too deeply into matters of a complex nature upon
which shareholders, as a group, would not be in a position to make an informed judgment.”
Id. at 21 (citing Exchange Act Release No. 34-12999 (Nov. 22, 1976)).

We believe that the Stockholder Proposal is excludable from our 2009 Proxy
Materials, as it was at Lowe’s, because the subject matter of the report requested by the
Stockholder Proposal is our compliance with laws governing the proper classification of our
workforce, a matter that is fundamental to our management’s ability to run the company on a
day-to-day basis. Our compliance with the legal requirement to recognize the distinction
between employees and independent contractors squarely affects the “management of the
workforce” discussed in the above-referenced Release, including management’s analysis and
decisions on the recruitment, promotion and termination of that workforce and the associated
costs. Moreover, as the Proponent emphasizes in its statement in support of the Stockholder
Proposal, we are currently involved in numerous lawsuits and other proceedings involving
the subject matter of the Stockholder Proposal — namely, whether the owner-operators of
our subsidiary FedEx Ground should be treated as employees, rather than independent
contractors. Thus, the Stockholder Proposal deals with another subject matter that falls
directly within the scope of our day-to-day business operations, our litigation strategy. As
discussed below, the Staff has consistently taken the position that a company’s compliance
with laws and litigation strategy are matters of ordinary business operations. Consequently,
the Staff has consistently permitted the omission under Rule 14a-8(1)(7) of stockholder
proposals regarding legal compliance and litigation issues.

A. When a proposal requests the preparation of a report, the relevant inquiry is
whether the subject matter of the report relates to ordinary business.

The Stockholder Proposal requests the preparation of a report. Under well-
established principles, the topic of the report, whatever form it might take, is the relevant
consideration for exclusion on ordinary business grounds. In Exchange Act Release No. 34-
20091 (Aug. 16, 1983), the Commission stated that where a proposal requests that a company
prepare a report on specific aspects of its business, “the staff will consider whether the
subject matter of the special report . . . involves a matter of ordinary business” and “where it
does, the proposal will be excludable.” In accordance with this directive, the Staff has
consistently permitted the exclusion of proposals seeking the preparation of reports on
matters of ordinary business. See, e.g., AT&T Corp. (Feb. 21, 2001); The Mead Corp. (Jan.
31, 2001); Wal-Mart Stores, Inc. Mar. 15, 1999); and Nike, Inc. (July 10, 1997).


















	TrowelTradesS&P052809-14a8.pdf
	troweltrades052809-14a8-incoming



