
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

March 12, 2009

J. Andrew Murphy
Executive Vice President and
General Counsel
NRG Energy, Inc.
2 i 1 Carnegie Center
Princeton, NJ 08540

Re: NRG Energy, Inc.
Incoming letter dated January 9,2009

Dear Mr. Murphy:

This is in response to your letters dated January 9,2009 and January 27,2009
concerning the shareholder proposal submitted to NRG by the Free Enterprise Action
Fund. We also have received a letter on the proponent's behalf dated January 12,2009.
Our response is attached to the enclosed photocopy of your correspondence. By doing
this, we avoid having to recite or summarize the facts set forth in the correspondence.
Copies of all of the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals.

Sincerely,  
Heather L. Maples
Senior Special Counsel

Enclosures

cc: Steven J. Miloy

Managing Parner & General Counsel
Action Fund Management, LLC
12309 Briarbush Lane
Potomac, MD 20854



March 12,2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: NRG -Energy, Inc.
Incoming letter dated January 9,2009

The proposal requests a report on how NRG's involvement with the Carbon
Principles has impacted the environment.

We are unable to concur in your view that NRG may exclude the proposal under
rule 14a-8(i)(3). Accordingly, we do not believe that NRG may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(3).

We are unable to concur in your view that NRG may exclude the proposal under
rule 14a-8(i)(6). Accordingly, we do not believe that NRG may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(6).

We are unable to concur in your view that NRG may exclude the proposal under
rule 14a-8(i)(7). Accordingly, we do not believe that NRG may omit the proposal from
its proxy materials in reliance on rule 14a-8(i)(7).

Sincerely,

 
Carmen Moncada-Terry

Attorney-Adviser



DIVSION OF CORPORATION FINANCE
 
INFORM PROCEDURS REGARDING SHAREHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibilty with respect to 
matters arsing under Rule 14a-8 (17 CPR 240. 
 14a-8), as with other matters under the praxy 
rules, is to aid those who must comply with the tule by offerig informal advice and 
 suggestions
and to determine, intially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the Commssion. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the infonmi.tion fuished to it by the Company 
in support of its intention to exclude the proposals 
 from the Company's proxy materials, as well
as any information fuished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communcations from shareholders to the 
Commission's staff 
 the staff wí1 always consider information concerning alleged violatIons of 
the statutes administered by-thè Commssion, including arguent as to whether or not activities 
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff 
of such information, however, should not be constred as changing the stafts informal 
procedures and proxy review into a formal or adversary procedure. 

It is important to note that the stafts and Commission's no-action responses to 
Rule 14a-8(j) submissions reflect only infòrmal views. The determations reached in these no
action letters do not and canot adjudicate the merits 
 of a company's position with respect to the 
proposal. Only a cour such as a U.S. Distrct Cour can decide whether a company is obligated
 

to include shareholder proposals in its proxy materials: Accordinglya discretionar . 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit 
 'the proposal from the company's proxy 
material. 
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January 27, 2009 

VIA EMAIL AND FEDERA EXPRESS
 
Offce of Chief Counsel
 
Division of Corporate Finance
 
Securities and Exchange Commission
 
100 F Street, N.E.
 
Washington, D.C. 20549
 

Re: Shareholder Proposal of Free Enterprise Action Fund
 

Exchange Act of 1934--Rule 14a-8 

Dear Ladies and Gentlemen: 

NRG Energy, Inc.("NRG" or the "Company") is submitting this letter in response to 
certain statements made in a letter dated January 12,2009 (the "Response Letter") to the Offce 
of the Chief Counsel of the Division of Corporation Finance (the "Staff') by Steven 1. Miloy, 
Managing Partner of Action Fund Management, LLC as investment adviser to the Free 
Enterprise Action Fund (the "Proponent"). The Proponent submitted the Response Letter in 
response to NRG's January 9, 2009 no-action letter request (the "No-Action Request") 
requesting that the Staff peimit NRG to exclude the Proponent's shareholder proposal dated 
December 1, 2008 (the "Proposal") from its proxy statement and form of proxy for its 2009 
Annual Shareholders Meeting (collectively, the "2009 ProXy Materials"). 

We have enclosed herewith six (6) copies of this letter and its attachments and 
concurrently sent copies of 
 this conespondence to the Proponent. 

1. The Proposal may be excluded from the 2009 Proxy Materials pursuant to
 
Rule 14a-8(i)(3), because it contains false or misleading statements in contravention 
of Rule 14a-9. 

The Proposal requests that NRG prepare a Carbon Principles Report, noting that the 
"report should describe and discuss how the Companis involvement with the Carbon Principles 
has impacted the environment." As discussed in the No-Action Request, the Proposal does not 
offer any direction as to how NRG can or should measure the effect of its Iinuted initial drafting 
assistance of the Carbon Principles on the environment, given that it is not a lending institution 
that is able to adopt and implement the Carbon Principles. Sinularly, the Response Letter neither 
provides any such direction nor does it attempt to explain to NRG shareholders what actions or 
measures the Proposal would require NRG to consider when drafting the proposed report, 
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making it highly unlikely that shareholders could determine with any reasonable ceitainty 
exactly what actions or measures the Proposal requires NRG to consider when drafting the 
required repoit. 

The Response Letter cryptically asserts "Draftng rules for lenders to comply with 
renders NRG inseparable from the Carbon Principles' process." The Response Letter does not 
define what the "process" in question is. Assuming that the "process" refers to the utilzation of 
voluntary due dilgence guidelines by Carbon Principles-adopting lending institutions when 
assessing environmental risk faced by potential b0l1"WerS related to their creation of coal-fired 
power plants in the Unites States, how would NRG be able to assess the impact of the "process" 
on the environment, given that NRG is not making lending decisions itself nor does it have 
access to the adopting lending institutions' due dilgence results and credit evaluations? The 
Response Letter does not address how NRG's limited intial advisory drafting assistance 
provides NRG with infOlmation adequate to be able to assess how the Carbon Principles have 
impacted the environment, as the Proposal requests. 

2. The Proposal may be excluded from the 2009 Proxy Materials pursuant to
 

Rule 14a-8(i)(6). 

The Response Letter states that a "proposal inquiring about how corporate action on 
global wanning has impacted the enviromnent is not excludable" under Rule 14a-8 and cites 
PepsiCo (available February 28, 2008) in SUppOlt of its contention. However, PepsiCo can be 
distinguished from the No-Action Request because PepsiCo stated on its corporate website that 
its enviromnental policy would "establish metrics to monitor (its) environmental performance 
and use these (metrics) to set goals for continuous improvement." NRG has not made any 
similar claims about developing metrics to assess its environmental performance, which, when 
combined with the observations that (a) since it is not a lending institution, NRG is not in a 
position to adopt and implement the Carbon Principles and (b) it does not have access to the 
results of the adopting lending institutions' completed enhanced due dilgence findings or their 
respective credit evaluation processes in order to assess how the Carbon Principles have 
"impacted the environment" as the Proposal requires. Thus it is impossible for NRG to produce 
such a report and comply with the Proposal's request. 

3. The Proposal may be excluded from the 2009 Proxy Materials pursuant to
 

Rule 14a-8(i)(7). 

The Response Letter states that the Carbon Principles are intended to address global 
warming and that global warming is a significant social policy which transcends "ordinary 
business operations" ordinarily excludable under Rule 14a-8(i)(7). The Response Letter, 
however, does not address NRG's argument in its No-Action Request that the Proposal's 
principal focus, as determined by jointly reviewing the proposal and supporting statements in 
accordance with Staff Legal Bulletin 14C, is not a "significant social policy issue," but the 
business and financial repercussions of NRG's limited role as an advisor to the drafters of the 
Carbon Principles, and the competitive effects on the Company and the U.S. economy implicated 
thereby. 
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A report assessing business and financial repercussions as well as competitive effects 
related to the Carbon Principles, if possible to prepare in the first place, is clearly a foim of 
evaluation of risk best left to the business judgment of management and NRG's board of 
directors. NRG's offcers and executives are regularly required to evaluate and respond to 
proposed or pending policies or regulations that may affect NRG ordinary business decisions, 
whether governental or non-governmental. They, not shareholders, are in the best position to 
make these decisions given the complex web of regulations that presently apply or may apply to 
the power industry as well as the concerns of a multi-national energy-provider, such as NRG. 
See Yahoo! Inc. (available April 5,2007). 

4. No Staff 
 Recusals are Necessary 

NRG does not believe that Mr. Thomas Kim, chief counsel of the Staff, should be 
required to recuse himself from consideration of this matter. 

***** 

Based upon the foregoing analysis, it is respectfully submitted that the Proposal may be 
omitted from NRG's 2009 Proxy Materials. Your confirmation that the Staffwil not recommend 
enforcement action if the Proposal is omitted from the 2009 Proxy Materials is respectfully 
requested. 

If you have any questions, require fuither information, or wish to discuss this matter, 
please call me at (609) 524-5115. 

Sincerely, 

Enclosures 

cc: Steven J. Miloy
 

Action Fund Management, LLC
 
12309 Briarbush Lane
 
Potomac, Maryland 20854
 

Gerald T. Nowak 
Kirkland & Ells LLP 
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Januar 12,2009
 

VIA PRIORITY MAIL 

Offce of the Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, N: W. 
Washigton, DC 20549 

Re: Shareowner Proposal of the Free Enterprise Action Fund to NRG Energy 
Inc. under Exchange Act Rule 14a-8 

Dear Ladies and Gentlemen: 

This letter is submitted on behalf of 
 the Free Enterprise Action Fund ("FEAOX") in 
response to a January 9, 2009 request from NRG Energy Inc. ("NRG") to the Division of 
Corporation Finance ("Staff') for a no-action letter concernng the above-captioned 
shareowner proposaL. 

Action Fund Management, LLC is the investment advisor to the FEAOX and is 
authorized to act on its behalf in this matter. 

We believe that NRG's request is without merit and that there is no legal or factual basis 
for NRG to exclude the Proposal from its 2009 Proxy Materials. 

Finally, we request that Mr. Thomas J. Kim, chief counsel of 
 the Division of Corporation 
Finace and a former attorney for the General Electrc Company, formally recuse himself 
from any role in this matter. 

I. The Proposal may not be excluded pursuant to Rule 14a-8(i)(3).
 

The Proposal is not false and misleading. It requests a report on how NRG's involvement 
with the Carbon Principles has impacted the environment. NRG admits it helped draft the 
Carbon Principles. NRG now apparently wants to get away with claiming that, "All we 
did was draf the Carbon Principles. But we're not involved with them." This is 
disingenuous. Drafting rules for lenders to comply with renders NRG inseparable from 
the Carbon Principles' process. 
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II. The Proposal may not be excluded pursuant to Rule 14a-8(i)(6).
 

A proposal inquiring about how corporate action on global waring has impacted the 
environment is not excludable. See PepsiCo, February 28, 2008. 

NRG admits that it is working with lenders on the Carbon Principles. So NRG's claim 
that is not privy to ban implementation is not credible; NRG wants public credit for 
drafing the Carbon Priciples but then wants disown any knowledge of their
 

implementation and impacts on the environment. 

III. The Proposal may not be excluded pursuant to Rule 14a-8(i)(7).
 

The Carbon Principles are intended to address concerns about global waring. Global 
warg is the sort of signficant social policy issue that the Staff has deemed transcends 
the "ordinary business operations" exception for shareholder proposals. (See Exchange 
Act Release 40,018 (May 21, 1998) and Sta Legal Bulletin No. 14C, par D.2 (June 28, 
2005)). 

The Staff has already refused no-action requests in connection with addressing the 
environmenta impacts of corporate action on global warng. See e.g., PepsiCo, 
February 28, 2008. 

iv. Thomas Kim should recuse himself from this matter. 

We request that Thomas Kim, chief counsel of the Staf, recuse himself from this matter 
because he is a former attorney for the General Electrc Company ("GE") and he may be 
biased against the FEAOX because of its shareholder activities. 

Whle Mr. Kim was employed by GE: 

· The Staf 
 three times refused to grant GE no-action requests on global waring 
shareholder proposals fied by the FEAOX; 

· A member of 
 Gibson, Dun & Crutcher, GE's law firm, was sanctioned by his 
employer for sendig an obscene e-mail to the FEAOX related to a shareholder 
proposal filed with GE. See htt://blogs.wsj.com/law/2007/02/12/law-blog-email
of-the-day- by-gibson-duns-lar-simms/. 

· GE joined the U.S. Climate Action Parnership, many members of which have 
received shareholder proposals from the FEAOX. 

VI. Conclusion
 

Based upon the forgoing analysis, we respectfully request that the Staff 
 rej ect NRG's 
request for a "no-action" letter concernng the ProposaL. Ifthe Staff does not concur with 
our position, we would appreciate the opportty to confer with the Staff concerning 
these matters prior to the issuance of its response. Also, we request to be part to any and 
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all communcations between the Staff and NRG and its representatives concerning the 
Proposal. 

A copy of this correspondence has been timely provided to NRG and its counel. In the 
interest 'of a fair and balanced process, we request that the Staff notify the undersigned if 
it receives any correspondence on the Proposal from NRG or other persons, unless that 
correspondence has specifically confirmed to the Staff 
 that the Proponent or the 
undersigned have timely been provided with a copy of the correspondence. If we can 
provide additional correspondence to address any questions that the Staff may have with 
respect to ths correspondence or NRG's no-action request, please do not hesitate to call
me at 301-258-2852. . 

~S . Mil~ . 
Managing Parer & General Counsel 

cc: Gerald T. Nowak, Kirkland & Ells (for NRG)
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January 12,2009 

t.P. . 
\~VIA PRIORITY MAIL 
'~.o 

Office of the Chief Counsel 
Division of Corporation Finance 
U.S. Securities/and Exchange Commission
 
100 F Street, N.W.
 
Washington, DC 20549
 

Re: Shareowner Proposal of the Free Enterprise Action Fund to NRG Energy 
Inc. under Exchange Act Rule 14a-8 

Dear Ladies and Gentlemen: 

This letter is submitted on behalf ofthe Free Enterprise Action Fund ("FEAOX") in 
response to a January 9,2009 request from NRG Energy Inc. ("NRG") to the Division of 
Corporation Finance ("Staft') for a no-action letter concerning the above-captioned 
shareowner proposaL. 

Action Fund Management, LLC is the investment advisor to the FEAOX and is 
authorized to act on its behalf in this matter. 

We believe that NRG's request is without merit and that there is no legal or factual basis 
for NRG to exclude the Proposal from its 2009 Proxy Materials. 

Finally, we request that Mr. Thomas J. Kim, chief counsel of the Division of 
 Corporation 
Finance and a former attorney.for the General Electric Company, formally recuse himself 
from any role in this matter. 

I. The Proposal may not be excluded pursuant to Rule i 4a-8(i)(3).
 

The Proposal is not false and misleading. It requests a report on how NRG's involvement 
with the Carbon Principles has impacted the environment. NRG admits it helped draft the 
Carbon Principles. NRG now apparently wants to get away with claiming that, "All we 
did was draft the Carbon Principles. But we're not involved with them." This is 
disingenuous. Drafting rules for lenders to comply with renders NRG inseparable from 
the Carbon Principles' process. 
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II. The Proposal may not be excluded pursuant to Rule 14a-8(i)(6).
 

A proposal inquiring about how corporate action on global waring has impacted the 
environment is not excludable. See PepsiCo, February 28, 2008. 

NRG admits that it is working with lenders on the Carbon Principles. So NRG's claim 
that is not privy to bank implementation is not credible; NRG wants public credit for 
drafting the Carbon Principles but then wants disown any knowledge of their 
implementation and impacts on the environment. 

III. The Proposal may not be excluded pursuant to Rule 14a-8(i)(7).
 

The Carbon Principles are intended to address concerns about global waring. Global 
waring is the sort of significant social policy issue that the Staff has deemed transcends 
the "ordinary business operations" exception for shareholder proposals. (See Exchange 

Legal Bulletin No. 14C, par D.2 (June 28, 
2005)). 
Act Release 40,018 (May 21, 1998) and Staff 


The Staffhas already refused no-action requests in connection with addressing the 
environmental impacts of corporate action on global waring. See e.g., PepsiCo,
 

February 28,2008. 

iv. Thomas Kim should recuse himself from this matter. 

We request that Thomas Kim, chief counsel of the Staff, recuse himself from this matter 
because he is a former attorney for the General Electric Company ("GE") and he may be 
biased against the FEAOX because of its shareholder activities. 

While Mr. Kim was employed by GE: 

. The Staff three times refused to grant GE no-action requests on global waring 
shareholder proposals fied by the FEAOX; 

. A member of 
 Gibson, Dun & Crutcher, GE's law firm, was sanctioned by his 
employer for sending an obscene e-mail to the FEAOX related to a shareholder 
proposal filed with GE. See htt://blogs.wsj.com/lawI2007/02/12/law-blog-email
of-the-day- by-gibson-dunns-Iary-simms/. 

. GE joined the U.S. Climate Action Parnership, many members of which have 
received shareholder proposals from the FEAOX. 

VI. Conclusion
 

reject NRG's 
request for a "no-action" letter concerning the ProposaL. If the Staff does not concur with 
our position, we would appreciate the opportity to confer with the Staff concerning 
these matters prior to the issuance of its response. Also, we request to be part to any and 

Based upon the forgoing analysis, we respectfully request that the Staff 
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all communications between the Staff and NRG and its representatives concerning the 
Proposal. 

A copy of this correspondence has been timely provided to NRG and its counsel. In the 
interest of a fair and balanced process, we request that the Staff notify the undersigned if 
it receives any correspondence on the Proposal from NRG or other persons, unless that 

that the Proponent or the 
undersigned have timely been provided with a copy of the correspondence. If we can 
provide additional correspondence to address any questions that the Staff may have with 
respect to this correspondence or NRG's no-action request, please do not hesitate to call 
me at 301-258-2852. 

correspondence has specifically confirmed to the Staff 


S . Milloy~
Managing Parner & General Counsel 

cc: Gerald T. Nowak, Kirkland & Ells (for NRG)
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KIRKLAND ~ ELLIS LLP 
AND AFFILIATED PARTNERHIPS 

200 East Randolph Drive 
Chicago, ilinois 60601 

Gerald T. Nowak 
To Call Writer Directly: (312) 861-2000 Facsimile: 

(312) 861-2075 
gnowak(§kirkland.com ww.kirkland.com 

(312) 861-2200 

Januar 9, 2009
 

Via E-MAL AN FEDERA EXPRESS 

Offce of Chief Counsel 
Division of Corporate Finance 
Securities and Exchange Commission 
100 F Street, N.R 
VVashigton, D.C. 20549 

Re: NRG Energv. Inc. - No-Action Letter Request Relating to the Free 
Enterprise Action Fund Shareholder Proposal dated December 1. 2008 

Ladies and Gentlemen: 

Enclosed please find six copies of a no-action letter request (the "Request") 
submitted by NRG Energyi Inc. (the "Company") in response to the shareholder proposal it 
received on December 1,2008 (the "FEAF Proposal")from Steven J. Miloy, Managing Parer 
of Action Fund Management, LLC in its capacity as investment adviser to the Free Enterprise 
Action Fund (the "Proponent"), including copies of 
 the FEAF Proposal as well as the supporting 
statements and related correspondence from the Proponent, pursuant to the requirements of the 
Securities Exchange Act of 1934, as amended. 

, Should you have any questions relating to the foregoing, please feel free to 
contact the undersigned at (312) 861-2075. 

Sincerely, 

Gerald T.Nowak 

cc Steven 1. Miloy
 

Action Fund Management, LLC 
12309 Briarbush Lane 
Potomac, Marland 20854 

Hong Kong London Los Angeles Munich New York Palo Alto San Francisco Washington, D.C. 



~.. 
NRG Energy, Inc. 
211 Ca CenteNRG) PiIn, NJ 08 

Phone: 609.524.450
 

Fax: 60.524:4501
 

-;) 

co,- ~ri; .":."'Janua 9, 2009 r..
't:.::'/; "\." (\

~~:; (-)c:) :~
 
~..~-\~..¿.

'~&:';:" -t~
 

VIA EMAL AND COURR ~ÇR\ S~ \' r\~~; .-~Offce of Chief Counsel '0:: 0 --Division of Corprate Fince t~ '"Securities and Exchange Commssion 
t;N~:). 

lOOF Street, N.E. \ 

-Washington, D.C. 20549 

Re: Shareholder Proposal 01 Fi'ee Enteiprise Action Fund
 

Exchange Act 
 01 1934--Rit/e 14a-8 

Dear Ladi~s and Gentlemen: 

This letter is to inform you that NRG Energy, Inc.("NRG" or the "Company") intends to 
omit from its proxy statement and form of proxy for its 2009 .Anual Sharwners Meeting 
(collectively, th "2009 Proxy Materials") a shareholder proposal and statements in support 
theref (the "Proposal") submitted to NRG on December 1, 2008 by Steven J. Miloy, Maaging 
Parer of Action Fund Magement, LLC as investment adviser to the Free Enterprise Action 
Fund (the "Proponent'). 

Pursuat to Rule 14a-8(j), we have: 

· enclosed herewith six (6) copies ofthis letter and its attachmnts; 

· filed this letter with the SecuritieS and Exchange Commion (the "Commssion") no
 
later than eighty (80) calendar days before NRG expects to file its defitive 2009 Proxy
 
Materials with the Commission; and
 

· concurrently sent copies of ths correspondence to the Proponent. 

Rule 14a-8(k) provides tht sheholder proponents ar required to send companes a 
copy of any correspondence tht the proponents elßCt to submit to the Commssion or the sta of 
the Division of Corporation Finance (the "Staff). Accordingly, we ar tag 
 th opportty to
inorm the Proponent that if the Proponent elects to submit additional corrpondence to the 
Commssion or the Sta with respet to the Propsal, a copy of that corrpondence should . 
concurrently be fuished with the undersigned on behalf ofNRG purt to Rule i 4a-8(k). 
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BASES FOR EXCLUSION 

We hereby respectflly reuest that the Sta concur 
 in our view tht the Proposal may be 
excluded from the 2009 Proxy Materials purst to: .
 

· Rule 14a-8(i)(3)t becaus the Proposal is contr to Conissionts Proxy 
Rule 14a-9t which forbids false or misleading statements in proxy soliciting 
materials; 

· Rule 14a-8(i)(6)t because the Proposal is beyond NRGts power to implement; an 

· Rule 14a-8(i)(7), because the Proposal relates to NRG's ordar business operations. 

THE PROPOSAL 

The Proposal requests 
 that the Company "prepar by October 2009, at reasonable 
expense and omitting proprieta inormaûont a Carbon Priciples Report. The report should
 

described and discuss how the Company's involvement with the Carbon Principles has impacted 
I 

the envirnment." i 

A copy of 
 the Proposal and supporting statements, as well as related con'espondence from I 

the Proponent, is attched to ths letter as Exhbit A. i 

i 
,TH CARBON- PRICIPLES
 

By way of background, the Carbon Principles ar a "common set of beliefs that a 
balanced portfolio approach is needed in the power industr to meet futue (energy) needs/'1
 

applicable to leiding institutions which consist of 
 voluntar lender due dilgence guidelines to be
 r
utilzed in assessin environmental and economic risk related to the creation of high carbon 
dioxide-emitting power plants in the Unites States. The Carbon Principles intially were dred 
and adopted by three large commerciaVinvestment banks and later adopted by thr additional
 

commerciaVinvestment ban. During the drafting process, the initial ban paicipants consulted 
environmental non-governental orgazatiòns as well as several leading power companes,
 

including NRG, as advisors.2 NRG is not awa whether the adoptig banks have implemented 
the Carbon Pticiples to date. 

i See www.cabonpriniples.com. Key Documents CP Prentation, p.S and "Adopt the Carbon Principles." 

2 See www.carbonprinciples.com. Pres Relea (Febru 4, 2008).
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ANALYSIS 

The ProDosal May Be Excluded Pursuant to Rule 14a-8(0(3). 

It is understood tht Rule l4a-8(i)(3) permts an issuer to exclude a shaholder proposal 
or a statement that is contr to any of the proxy rules, including Rule i 4a-9, which prohibits
 

the makng of materially false or misleading statements in proxy solicitin materials. hi Sta
 

Legal Bulleti l4B (September 15,200), the Staff fuer expla tht a company could rely
 
on Rule 14a-8(i)(3) to exclude a proposal whe th reolution contaied in the proposal and the 
supporting statement taken as a whole "is so inherently vague or indefmite that neither the 
stockholders votig on the proposal, nor the company in implementig the proposal (if adopte), 
would be able to deterne with any reasonable certaity exactly what actions or measures the 
proposa requires." Similarly, the Staf ha regularly tae.n the position in numerous no-action
 

letters that vague and indefinite shareholder propos ar, in fact, excludable under Rule
 
14a-8(i)(3). See Exxon Mobil Corporation (available Marh 19,2008) (permitting exclusion of
 

proposal seeking disclosure of oil royalties paid to "host governents" as vague and indefinite); 
Ford Motor Company (available Febru 27. 2008) (concun in exclusion of proposal 
requiring preparation of a report on compay's effort to improve fuel economy so as to decree i 

dependence on foreign oil); Wendy's Internal/onal, Inc. (available Februai'Y 24. 2006) i 
i 

(prmtting the exclusion of a proposal seekig to requie the board to issue reports to ¡ 

shreholders detaiJng progress made towar the development of contrlled-atmosphere kiling 
of anals as vague and indefinte); and Kroger Co. (available Mah 19,2004) (concurrng in 
exclusion of proposal requirg prepation of a sustaiabilty report basd on the Olobal 

I 

Reporting Initiative's sustainabilty reporting guidelines as vague and indefinite). 
L 
iThe Proposal 
 requirs NRG to "describe and discùss how (NG's) involvement with the ì

Carbon Principles has impacted the environment!' Given that it is not possible for NRO, as a 
non-lending intitution, to adopt or implement the Carbon Priciples and that its involvement to 
date has been limited to providing advisory Ilput on the intial drag of the standa, it is I 

unclear how NRG would measure the effect of drafting assistance on the envirnment and the 
Proposal does not offr any direction as to how NRO can or should do so. 

i 

i 

Fui1her, given NRG's highly limited involvement in the Carbon Principles. it is unclear 
that shholders votin on the Proposal would have any idea what tye of report they would I 

iexpect to see. It is likely the case tht shaeholder ar unwae ofNRG's limited involvement 
in developing the Cabon Prnciples and NRO's lack of a role in implementig them. 

i 

Consquently shareholders would not be able to determine with any reaonable certinty exactly 
I 

what actions or measurs the Proposal requirs NRG to consider when drng the required I 

report. 
¡ 

For the above-stated reasons NRG believes that it, should be pertted to exclude the I 

Proposa on the basis of Rule 14a-8(iX3). 
i 

! 
i 

I 

! 

I 

I 

I 
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The ProDosal Mav be Exeluded Pursuant to Rule 14a-S(i(6l. 

Rule l4a-8(i)(6) pemuts a company to exclude a proposal if it is beyond the power or 
authority of the company to implement. The ProPosa reuires NRG to "describe åId discuss 
how (NG'sJ involvement with the Carbon Priciples has impacted the environment." 
Unforttely, it is beyond the power of NRG to implement the Proposal by dmfting such a
 

report assessing the envirnmental impact of such "involvement' for several reasons, namely 
that 

· NRG's involvement with Carbon Pnnciples to date has been its limted advisory role in 
intialy draftg the Carbon Priciples; and
 

· NRG is not a lender who has had occasion to adop! the Cabon Principles or implement 
the Carbon Principles' enhce diligence process reuired to be applied by adopting 
lenders in asessing potential financing of 
 the creation of col-fire power plants. 

Thus it is impossible for NRG to evaluate the environmental impact of its involvement of 
the Carbon Principles because it is not privy to the results of any adoptin bans' completion of 
th~ enhnced due dilgence measurs or their respective credt evaluation processes. In fact 
NRG cannot affrmatively state that it knows wheth the adopting ban have in fact 
implemented the Carbon Principles to date. Without acess to each adopting bank's due 
dilgence results and cret evaluations, the Proposal is beyond NRG's power to implement and 
should therefore be excluded under Rule l4a-8(i)(6). 

In the event that the Proponent would argue tht NRG should be able to evauate actul 
environmental 'effects of the implementation of th Cabon Principles, agai the Proposal is 
beyond the power ofNRG to implement because NRG does not have access to the vast scientifc 
resources that would be reiured to carry out such an analysis in order to isolate the 
envirnmental impact of a set of enhanced lendig diligence principles adopted less than a year 
ago in the ver diffcult lending environment of 2008. Without access to such scientifc
 

resources, the Proposal is beyond NRG's power to implement and should therefore be excluded 
under Rule 14a-8(i)(6). 

Even ifNRG were to obta acces to the adopting ba' due dilgence reults and credit 
evalUations andor the scientific resources requir to produce a report asssing the 
environmental impact of NRG'sinvolvement in the Cabon Principles, the Proposal's inheret 
vagueness and ambiguity, discusse above, make it impossible for NRG to determine whether a 
report of either tye discused above would satisfy the Proposal's madate. In Anheuser-Busch 
Companies, Inc. (available Februar,9, 1993), the Stafstated that a chaitable contrbutions
 

proposal tht requested the company to mae contrbutions only to those little league 
organtions that give each child the same amount of playing ti as practically possible could 
be excluded under Rule 14a-8(i)(6). Similarly, in General Motors Corporation (available 
March 9, 1981), the Sta did not recommend action with respect to the company's exclusion 
under Rule l4a-8(i)(6) of a proposal reuig the company to asert the number of avowed 
Communists, Marst$, Lenists and Maoists on the faculty an in the administration of any 
parcula school before maing a d9nation to the school (althugh it did allow the proponent a 

i 

i 

f 
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chane to cure the defect). The vagueness and ambiguity of 
 the Proposa as well as NRG's lack
of involvement in th adoption and implementation of the Cabon Principles present the sae 
impediments to dring such a rert as those on which the Staffs detenninations in 
Anheuser-Busch Companies, Inc. and General Motors Corpol'tion are based, peimttg the
 

exclusion of the Proposa under Rule 14a-8(i)(6). 

The Pmoosa. Mav Be Exeluded Pursuant to Rule 14a-8(1(7). 

Rule 14a-8(i)(7) permts the omission ofa shaeholder proposal from a registrt's proxy
 

materials if it deals with a matter relating to the compay's ordinar busineSs operations.
 

Accordig to the Commsson's adoptig releae accompanying the 1998 amendments to
 

Rule 14a-8, the underlying policy of the ordinar business excluson is "to confme the resolution 
of ordinar business 
 problems to management an the boar of ditors, since it is impracticable 
for sharholders to decide how to solve such problems at an annual sheholders meeting." See 
Release No. 34-40018 (May 21, 1998) (the "1998 Release"). 

In the 1998 Relea, the Commission described th two "centr considei'ations" for the 
ordinary business exclusion. The first consderation was that certain tasks ar "so fundamental 
to maagement's abilty to run a compay on a day-to-dy basis that they could not, as a 
practical matter, be subject to diret shareholder oversight." The second consideration related to 
"the degr to whch the proposal seeks to 'micro-manage' the company by probing too deeply
 

into matters of a complex natu upon which shareholder, as a group, would not be in a position 
to make an inormed judgment," See 1998 Release. The rationale for this policy is that it "is 
manfestly impracticable in most cases for stockholders to decide management problems at 
corporate meetings." See Release No. 34-19135, n. 47 (Octobe 14,1982). 

We believe that if 
 the Proposal is not excludable based on Rule 14a-8(i)(3) or Rule 14a
8(i)(6) as described above, then it should be excludable pursuant to Rule 14a-8(i)(?) because it 
intereres with tass that are fundamental to management's abilty to run the Company and 
because it seeks to micro-manage the CompaIy's business operations. We furter believe that 
ordinar business considerations are the tre focus of the Proposa rather thn a "signcant 
social policy issue" (i.e., the environmental considerations referenced at the outset of the 
Proposa), therby making the Proposäl excludable under Rule 14a-8(i)(7). 

, In Staf Legal Bulleti 14C (June 28, 2005) ("SLB 14C"), the Staff stated tht in order to 

determe whther the focus of a sharholder proposal is a "signficant social policy issue" (and 
therefore outside the scope of the ord business exclusion under Rule 14a-8(i)(?)), it will 
consider both the proposal and the supportng statement as a whole. It also explained tht: 

· "to the extent a proposa and supporting statement focus on the company engagig in an 
internal assessment of the risks or liabilties tht the company faces as a result of its 
operations tht may adversely afect the environment or the public's health" such a 
prop.osal may be excluded in relice on Rule 14a-8(i)(7) as relating to an evaluation of , 
risk; and 

i . 
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· "to the extent tht a proposal and supportg statement focus on the compay minimizing 
or elimtig operations that may adversely aft the enviromnent or the public's
 

health," such a proposal is not excludable from the proxy materials in reliance on Rule14a-H(i)(7). . 
Furhermore, in a 1983 release, the Commssion stated "the staf will consider whether
 

the subject matter of the specjal report' or the commttee involves a matter of ordinary business;
 
where it does, the proposal will be excludable under Rule 14a..8( c)(7)" (preecessor to curent 
Rule 14a-8(i)(7). See Reieàe No. 34-20091 (August 16, 1983). 

It is clear frm th tenor of Proponent's supporting statement tht the Proposal doe not 
seek to mize or elùnate operations that may adversely effect the environmnt. Instead the
 

supportng statement notes that the burng of coal is "the least expnsive way to produce
 
electricity," and tht the U.S. economy, thugh its use of coal-fir electricity, beefits from
 
"compaatively low electrcity rates." The support statement goes on to describe the Cabon
 

Principles as a "bank lending policy stigmating and discriminating agai coal-fired electricity 
based on the dubious asumption tht carbon dioxide emissions from the burn of coal are
 

causing globalwaing," Thus, the Proposa's pricipal focus, as determed by jointly
 
. reviewing the proposal and supportg statements in accordance with SLB 14C, is not a
 

"signcant social policy issue," but the business repercussions of NRO's limted role as an
 
advisor to the drafters of the Carbon Principles, and the competitive effects on the company and
 
the U.S. economy implicated thereby. See Arch Coal. Inc. (available Januar 17, 2008) 
(perttg the exclusion under Rule 14a-8(i)(7) of a proposa to require management to prepare
 

a report detailng the compay's response to rising regulatory, competitive an public pressure to 
signficantly reduce cabon dioxide emissions, where the company ar81ed that the proposal was ~ 
withi the scope of Rule 14a-8(i)(7) despite its invocation of significant social policies, such as 
greenhouse gas emissions and climate chage, because the proposal's focus wa the benefits, 
risks and liabilties Arch Coal faced as a result of its reponse to certin pressures to address 
carbon dioxide emissions); and Weatheifol'd Intemationa/ (available Febru 25, 2005)
 
(permitting the exclusion under Rule 14a-8(i)(7) of a shareholder proposa requiring a report

evaluatig the effects of the company's cross-border merger because it related to ord
 
businss operations (evaluation of the specifc effects of a completed trnsction) where
 
proponent argu tht evaluation of merger was a significant social policy and company argued
 

it was merely an ordinar businss decision). '
 

A report assessing busines repercussions and competitive effects related to the Cabon 
Principles, if possible to prepa in th fit plac, is clearly a form of evluation of risk best left
 

to the businss judgment of management an NRG's boar of dirtors. In order to prepare the
 
report requested by the Proposa, NRG would have to identif and evaluate a long litany of
 
operating, fiancial and litigaion risks tht NRO considers when mag ordinar businss 
decisions and formulating its risk magement policies. NRO's offcers and executives faliar 
with thes ordina busiess matters ar regularly required to evaluate and respond to proposed
 

or pending policies or regulations that may afect NRG, whether governental or . 
non-goverental. They, not sharholders, ar in the best position to mae these decisions given 

i 
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the complcx web of 
 regulations that presently apply or may apply to the powcr indust as well 
as the concerns of a multi-national energy-provider, such as NRG. 

Historically, the Staff has granted relief under the orinary business exception to 
compaes seekig the exclusion of shareholder proposas requiring a company's assessment of 
certn finacial implications of its opcrations (i.c., risk evaluation) and/or proposals relati to
 

corporate strategy and financin decisions. See Yahoo! Inc. (availe April S, 2007) (pitting
 

the exclusion undcr Rule 14a~8(i)(7) of a proposal requirg the preparation of a report detailing 
the company's rationale for supporting certin public policy matter tht would increase
 

g9vernent regulation of the internet as relatig to Yahoo's ordinar business operations (i.e.,
evaluating the impact of expande4 governental regulation of the internct); General Elech'c 
Company (available January 9, 2008) (pcrmtt the exclusion undcr Rule 14a-8(iX7) of a
 

proposal to require an independent commttee of the board 
 ,of dirctors to prepare a report on the
 

potential for damge to the company's brad name and reputation as relating to the company's
ordinary business (i.e., evaluation of risk)); Citgroiip Inc. (available February 12, 2007) 
(permitting the exclusion of a proposal to reuire management to prepre an Equator Priciples
report as relatig to the company's ordinary business opertions (i.e., credit decisions); and 
Motorola, Inc. (available Janua 7, 2008) (pnnittng exclusion of proposal seekig the 
adoption and implementation of a comprehensive risk strtegy concerng the company's 
fmances as relating to the company's ordinai'y busincss (i.e., risk management)). See also Arch 
CoaL, hic. (as previously described). .
 

While at first glance the Proposal seems to diferentiate itsclf frm those dctailed above 
as a simple reuest for a Carbon Priciples envirnmental impact report, the Prposal (including 
the proposal and supporting statement considered as a whole) as drafted does not indicate that it 
would require an asessment of the effccts of the implementation and subsequent application of 
the Carbon Principles to date by the adopting lending institutions in order to assess the effect of 
the Carbon Principles on the environment. Inead, the Proposal seeks an assessment of the
 

impact ofNRG's limited advisory role in draftg the Carbon Principles on the envil'nment and 
the supporting statement suggest tht a principal reason to do so is to, measure its effect on the 
U.S. economy as compared to other nation's economies, a competitive purose. This assessent 
is impenissib1e because it requir NRG to evaluate an ordinary business matter, naely, 
NRG's internal consideration of the impact of offering its advice to the developers of the Cabon 
Principles and, presumably, any subseuent indirect effect its advice, if it was in fact accepted, 
may have on the environment. This latter issue is not under NRO mangement's control and is 
therefore beyond any legitimte scope of shaeholder interest. 

Seekig an assessent ofNRO's limited advisory role in drfting thc Carbon Principles 
is also impennissible because it reuests an evaluation of a completed activity. In Weatherford 
International (available Februar 25, 2005), the 
 Staf noted that the proposal wa excludable 
under 14a-&(iX7) as pa of the compay's ordinar business operations (i.e., evaluation of the 
specifc effect of a completed activity). In the cac of 
 th Proposa, it too seeks an evaluation of 
the specific effects of a completed tranction, NRO's limited actions as an advisor in drg .
 

the Carbon Pi'iniples. NRO's involvement with the Carbon Priciples ceased in Febru 2008 
when the Cabon Principles were fialized and àdopted by cerain ba. See also Kansas City
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Southern (available Marh 14, 2008) (prmitting exclusion of a reques information detailing the 
sts the Compay "has taken to minimi7,c risks to the public:' concerng safeguarg security 
frm terrrist attcks in par because it related to an evaluation of specifc effects of a completed
 

transaction) and Nabors Industries Ltd (available Marh 19,2005) (concurng in exclusion of 
sheholder proposal because it related to an evaluation of spcific effts. of a completed 
trsaction). 

The 1998 Releae states that a shareholder proposal may be seen as attemptig to 
"micro-manage" a company "where the proposal involves intrcate detail..." The issue of 
whether or not to become involved with or support non-goverental efforts to evaluate 
alternative choices to coal-produced power is complex, an requires a high level of
 

undertanding of, among other ths, NRO's and other power industr entities' curnt and 
i 

futu business operations, strtegies and alteratives, as \yell as potential futu federal or state i
I 

I 

Ilevel regulation, to mae an educated judgment as to what ty of response is most liely to 
advance the interests of the Company and its stockholders and customers. NRO's choice to 
support and/or advocate any public or private policy measurs would need to take into account I 

NRO's assessment of the current and future legislative and regulatory landscape as well as i 

NRO's business plan and product offerin. The complexity of 
 the financing considerations and
decisions made by bans relating to coal-fired power plants makes it a diffcult topic for I 

shareholders to understand and vote on at future aiua meeting therefore makg it excludable 
in accordance with the 1998 Releas, because'it looks to "'micro-manage' the company by I 

probing too deeply into matters of a complex nature upon which shaeholders, as a grup, would 
not be in a position to make an inormedjudgmei:t." 

,

i 

For the above-stated reasons NRG believes that it should be permitted to exclude the 
Proposal on the basis of 
 Rule 14a-8(i)(7). ' ~ 
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CONCLUSION 

Based upon the foregoing anysis, it is respetflly submitted that the Proposal may be
 

omitted from NRG's 2009 Proxy Materis. Your confirmation tht the Staffwil not recommend 
enforcement action if the Proposa is omitted frm the 2009 Prxy Materials is respctflly
requested. . 

If you have any questons, requie furter information, or wish to discuss thi matter, 
please call me at (609) 524~5115. 

Sincerely, 

:e y
Executive Vice President and 
General Counsel 

Enclosures 

cc:	 Steven J. Miloy 
Action Fund Management, LLC 
12309 Briarbush Lane I 

Potomac, Maryland 20854	 r 
¡ 

i 

iGerald T. Nowak	 i 

Kirkland & Ells LLP 
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To: Tanuja M. Dehne, Corp. Secretary
 
Fax: 609-524-4501
 
Pages: 3
 

Re: Shareholder proposal
 

From: Steven Miloy 
Action Fund Management, LLC 

advsor to the Free Enterp Actn Fund 
12309 Briarbush Lane 
Potomac, MD 20854 

T: 301-258-2852
 

F: 301-330-3440
 
E: steve(gfeaox.com
 

W: ww.feaox.com 

Note: The informatin contained In this fax is intended only for th indivual to
 

wh9m It is addred or for the agent responsible to deliver it to th Inteded 
reCipient. If you have received this communicaton In erro plese immediately

reeipt of this
noti us by telephone. If there are any problems wi the . 


docment. please call us at 301.258.2852. 
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BY FAX 

Deceber i, 2008 

Tanuja M Dee, Corporae Secta
 
NRG Ene Inc.
 
211 Caegie Center
 

Princeon, NJ 08540 

Dear Ms. Dolme: 

I herby submit the enclose shaholder prposa ("Proposal'~ for inclusion in th NRG Energy 
Corp. (the "Compay'") proxy stinnt to be circulated,to Company shaeholder in conjunction 
wi the next anual meeting of shaholders. Th Proposa is submitt under Rule 14(a)-8
 

(proposas ofSecty Holders) oftl U.S. Securties and Exchange Commission's proxy
 
regulatons. 

The Free Enterprise Acton Fund ("FEAOxl') is the benecial ownr of more than $2,000 wort 
of the 
 Company's common stk tht ha ben held continuously for mo~ than a yea pror to 
this dat of submision. The FBOX intds to hold the sha thugh the da of the 
Company's nex anua meeting of sharholders. The rerd holde's approprite vercation of 
the FEAOX's beneficial ownership will follow. 

The FEOX's designat reresentatives on th matt are Mr. Steven J. Miloy an Dr. 
Thomas 1. Borell, both of Action Fund Maagement, LLC, 12309 Bribusb La, Potoma 
MD 20854. Acton Fund Manement LL is the invesent advir to th FBAOX. Bith Mr. 
Miloy or Dr. Borell wilJ preset the Proposal for consideron at the anual meeg .of 
shholdeni. 

If you have any quesions or wih to discus the Proposa, plea contat Mr. Mil10y at 301-258

2852. Copies of corrspndenc or a reqt fOT a "no-aion" letr should be forwde to Mr.
 

Mioy cia Action Fund Maement. LLC. i 2309 Briarus Lae. PotOma, MD 20854.
 

en J. Milloy 
aging Parer
 

estent Adviser to the FEAOX, Owner ofNRG Energy Common Stock
 

Attchment: Shareholder Propos: Carbon Principles 



æC-1-28 01:2Ø FR:ST J MILL 30133 TO: 16B501 P'l'3 

Caron Priples Re 

Relved Th shaholde rees that th Comy prepa by,Ocobe 2009, at

renable ex an omittg propriet inormon, a Can Priciples Re. 
'l rert shd deibe and discus how th Company's involvement with th Cabo


lrles ba imac the environmt. ' 
Suppor Stent:
 

Co is us to prvide SO pet ofth U.S. oleOcity supply. Th burg of coal by
 

U.S. electcity utlities is clea an sa for th envinm Air emns ar regu
by st an th fe govemnt.. Sin bu coal is th lea exsive way to 
pruc electrcity, conser, an th U.S. ecnomy bet ftom compartively low
. . .
electrity ra. 

Th Company ism "indus advisor" to the soled "Cabon Priciples'" a volun
ba lending policy stgmzing an diriin agans coal-fired electrcity ba 
on th dubious asumpton th caon dioxide emissins frm th buring of coal ar 
caSi global wannin.
 

But in May 2008, the Oregon Intitute of Science an Medicine reea a pettion sign
 
is no convicin sctic evidenCe
 

by mo than 3 I .000 U.S. scienti st ''Te 


tht hum relea of cabon dioxide, me or other grnhouse gas is causng, or 
will ca in th fu catastphic heat ófthe Ba's atosphere an disrtion of
 

Ea's clima....th 

Indi's Natonal Action Plan on Climat Chage is' in June 2008 stes, "No fi li
 

beee the documente (climat) chaes denbe below an wang due to 
anthpogenc climae chane has ye ben .esblised," 

Reseahers belongg to the UN Inovernta Panel on Climat Chage (ICC) 
report in the scien joural Natue (My 1,2008) tht, afer adusting thei clate 
model to reflect acal sea sUr teperare oftbe las SO yea. "global surce

, tepee may not increa over th next dee," si na clim vaon wil'drve globa clite. .
 
th lnernaional Journal of
 

Climate scientst rert in th Debe issue of
.. . 
Climnt%gy, published by th UK's Royal Meteorologica Societ, tht observed 
teper chges meas oyer the la 30 yea don't match weU with temperares 
prct by th mahematical climate modls relied on by the Unite Nations
 
Inergoverenta Panel on Climat Change (lCC.
 

A Bnti judge ruled in Octobe 2007 tht Al Gore's fi, "An Innvenien Trutb"
shown to stuents
 

contaed so may fatual errrs th a dislaimer wa requir to be 


beore they viewed th film.
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