
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DNiSION OF
CORPORATION FINANCE

February 2,2009

Paul M. Wilson
General Attorney
AT&T Inc.
311 S. Akard St., Room 2-39
Dallas, TX 75202

Re: AT&T Inc.
Incoming letter dated December 17,2008

Dear Mr. Wilson:

This is in response to your letter dated December 17, 2008. concernng the
shareholder proposal submitted to AT&T by Nick Rossi. We also have received a letter
on the proponent's behalf dated January 1,2009. Our response is attached to the
enclosed photocopy of your correspondence. By doing this, we avoid having to recite or
sumarze the facts set fort in the correspondence. Copies of all of the correspondence
also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedur~s regarding shareholder
proposals.

Sincerely,

 
Heather L. Maples
Senior Special Counsel

Enclosures

cc: John Chevedden
 

 ***FISMA & OMB Memorandum M-07-16*** 



Februar 2,2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: AT&T Inc.
Incoming letter dated December 17, 2008

The proposal requests that the board take the steps necessary to adopt a bylaw to
provide for an independent lead director and fuher provides that the "standard of

independence would be the standard set by the Council of Institutional Investors which is
simply an independent director is a person whose directorship constitutes his or her only
connection to the corporation."

There appears to be some basis for your view that AT&T may exclude the
proposal under rule 14a-8(i)(3). Accordingly, we will not recommend enforcement
action to the Commission if AT&T omits the proposal from its proxy materials in
reliance on rue 14a-8(i)(3). In reaching this position, we have not found it necessary to

address the alternative basis for omission upon which AT&T relies.

Sincerely,

 
Jay Knght
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
 
INFORMAL PROCEDURES REGARING SHARHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arsing under Rule 14a-8 (17 CFR 240.14a-8), as with other matters under the proxy 
rules, is to aid those who must comply with the nile by offering informal 
 advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the Commissiòn. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company 
in support of its intention to exclude the proposals from the Company's 
 proxy materials, as well 
as any information furnished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does 
 not require any communcations from shareholders to the 
Commission's staff, the staffwill always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken would be violative of 
 the statute or rule involved. The receipt by the staff 
of such information, however, should not 
 be constred as changing the staffs informal 
procedures and proxy review into a formal or adversar procedure. 

It is important to note that the staffs and Commission's no-action responses to 
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no
action letters do not and cannot adjudicate the merits of a company's position with respect to the 

. proposal. Only a court such as a U.S. Distrct Cour can decide whether a company is obligated 
to include shareholder proposals in its proxy materials. Accordingly a discretionar 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
materiaL. 



JOHN CHEVEDEN
 

  

Januar 1,2009'

Offce of Chief Counl
Division of Corpraton Finance
Securties and Exchange Commssion
100 F Street, NE
Washigton, DC 20549

# i AT&T Inc. (T)
Shareholder Position on Company No-Action Request
Rule 14a-8 Proposal by Nick Rossi
Independent Lead Director

Ladies and Gentlemen:

Ths is the first respons to the company December 17, 2008 no action request regarding ths rue

14a-8 proposal with the followig text (emphasis added):

3 - Independent Lead Direclor
Resolved, Shareholders request that our Board take the steps necesary to adopt a
bylaw to require that our company have an independent lead director whenever
possible with clearly delineated duties, elected by and from the independent board
members, to be expected to serve for more than one continuous year,unless our
company at that time has an independent board chairman. The standard of
independence would be the standard set by the Council of Institutional Investors
which is simply an independent director is a person whose directorship
constitutes his or her only connection to the corporation.

The clearly delineated duties at a minimum would include:
· Presiding at all meetings of the board at which the chairman is not present,
including
executive sessions of the independent directors.
· Serving as liaison between the chairman and the independent directors.
· Approving information sent to the board.
· Approving meeting agendas for the board.
· Approving meeting schedules to assure that there is suffcient time for discussion
of all agenda items.
· Having the authority to call meetings of the independent directors.
· Being available for consultation and direct communication, if requested by major
shareholders.

In an apparent unrofessional game-playig incident the company intially forwarded an ilegible
outside opinon and now has provided a legible outside opinion:
----- Forwarded Message
From:  

Date:  

***FISMA & OMB Memorandum M-07-16*** 
***FISMA & OMB Memorandum M-07-16*** 

***FISMA & OMB Memorandum M-07-16*** 



To: "WILSON, PAUL M (Legal)" -=PW2209~att.com" 
Cc: "shareholderproposals~sec.gov" -=shareholderproposalscmsec.gov"
 

Subject: No Action Request AT&T (T Nick Rossi, Independent Lead Director 

Mr. WiI~o,,1 PI~~s~ eniall.bef()r~_íheweekendnanlegjbleÇQpy(asal1 attachment) of 
 the 
___gYlsld~Jminion regardin9-Nick Rows-prposal. '-- ___n_un ______ __ 

It also 
 appears that the Securities and Exchange Commission received an ilegible copy 
of the rule 14a-8 proposal. 

. Sincerely, 
John Chevedden 

cc:
 
Offce of Chief Counsel
 
Division of Corporation Finance 
Securities and Exchange Commission 

Regardig the company (i)(2) objection the outside opinon cites only the lifed text from 8 DeL. 
C. § 141 (d) that is emphasized 
 below. Thus the company appeas intent on hiding the 
introductory text tht leas to 
 the text that the outside opinon likes. 

The company provides only the below emphasized text or8 DeL. C. § 141(d): 

(d) The directors of any corporation organized under 
 this chapter may, by the certifcate
of incorporation or by an initial bylaw, or by a bylaw adopted by a vote of the 
stockholders, be divided into 1, 20r 3 classes; the term of offce of those of the first 
class to expire at the first annual meeting held after such classification becomes 
effective; of the second class 1 year thereafter; of the third class 2 years thereafter: and 
at each annual 
 election held after such classification 
 becomes effective, directors shall 
be chosen for a full term, as the case may be, to succeed those whose terms expire. 
The certificate of incorporation or bylaw provision dividing the directors into classes may 
authorize the board of directors to assign members of the board already in offce to such 
classes at the time such classification becomes effective. The certifcate of 
incorporation may confer upon holders of any 
 class or series of stock the right to 
elect 1 or more directors who shall serve 


for such 
 term;, and have such voting 
powers as shall be stated in the certificate of incorporation. The terms of offce 
and voting powers of the directors elected separately by the 
 holders of any class 
or series of stock may be greater than or less 


than those of any other 
 director or 
class of 
 diretors. In addition;, the certifcate of incorporation may confer upon 1 
or more directors, whether or not elected separately 
 by the holders of any class 
or series of stock, voting powers greater than orles than 


those of other 
directors. Any such provision conferrng greater 


or lesser voting 
 power shall .
apply to voting in any committee or subcommittee;, unless otherwise provided in 
the certificate of incorporation or bylaws. If the certificate of incorporation 
provides that 1 or more directors shall 


have more or less than 1 vote per director

on any matteT; eve/y reference in this chapter to a majority orotherproportion of 
the directors shall refer to a majority or other proportion of 
 the votes of the
directors. 

It is not clear that the chosen words lifed from 8 DeL. C. § 141(d) have 
 the same meag as in
the stand-alone context provided by the company. Plus the company does not now have a
 
classified board.
 



Additionally the company and outside opinon do not address whether the Cercate of 
Incorporation can be changed in order to negate even the possibly that a default provision could 
apply. The following text from the rule 14a-8 proposal would alow the board to do so 
(emphasis added): 
"Shareholders request that our Board take the step necessary to adopt a bylaw to requie that
 

our company have an independent lead diector ..."
 

The company (i)(3) objectons are directed at the text of 
 the proposa which gives the Council of 
Institutional Investors definition of an independent diector. The company uneastically claims 
that there should be a long definition of cert trvial exceptions noted in ths Council of 
Institutional Investors defintion in a rue i 4a-8 proposa that is limted to a mere 500-words and 
approxiately 200~words are aleady devoted to the resolved sttement to address 
 in par any 
objection that the company might have that the duties of 
 the independent lead director are
incomplete. 

.The company essentially claims that no stdard of 
 independence could be mentioned in the rue 
14a-8 proposal unless such stdad was not subject to. 
 change. 

The company essentially claim that.it is material to address trivial exceptions. The company 
also essentialy demands that any defition in a nùe i 4a-8 proposa must address differences in
 

comparson to another defition on the same topic - all 

withn 500~words. And if 
 the proponent

provided ths the company could then consistently demand a comparson of the compan 
practice to one or both of the independence definitions. 

The company failed to note that the Council of Insttutional Investors defition included in ths 
very proposal was missing from the proposas in Scherig-Plough Corp. (March 7, 2008) and 
JPMorgan Chase & Co. (March 5, 2008): 
"The stadad of 
 independence would be the stdard set by the Council ofInsttutional 
Investors which is simply an independent director is a person whose directorship constitutes his 
or her only connection to the corporation." 

The company also failed to note that in the company-cited PG&E Corporation (March 7, 2008), 
which included the same CII defition as this proposal, that PG&E in fact published the 
proposal in its 2008 defintive proxy. The 
 attached exhbit shows that PG&E acknowledged that
it failed to provide the shareholder par with a copy of its no action request and PG&E then 
withdrew its no action request. 

F or these reasons it is requested that the staf fmd that ths resolution canot be omitted from the 
company proxy. It is also respectfly requested that the shareholder have the last opportnity to 
submit material in support of including this proposa- since the company had the fist 
opportty. 

Sincerely, 

. ; 000 Chevedden~~.. -_/- 



.~ PG&ECiorion..~~
,frllS-Cb9.
,:Simòr COnse
taw'Departeni

Oiie' Marh;Sellf Tower
$i40"

. $jn';!taiçlsto. €: .9410&
'.

"
.ll.817.82
F.ax:41s.U J2
frri,i;ØSciång(,!Ie~orp.com

March,20 '2008. '. l . :j" I;. "

ViaE-Maíl,åi1d' V.S _Mail-

Jönn Cf:leV$dden

 
  

u.s. SeCUrì~e.$ ,and EXchange CommisSion
Divisfqn- of CQrporationAnanGe
Off, orChiet Counsel

100 F Strét~ N.E.
Wa$hlngton, D.C. 20S49

'Re: 'PG&E CorpraliQr)PrøWsal from'Chri R:oSsi $ubmitfed tb PG&E:Cprporatfon
Pursuant to Rule 14a..8

,

LadieSand':GenUen'èl::

Wehave rGvleweçl Mr. Cheve.ddent~ 'leU~f to the DiVisjçm of CøroratiQn Flnë;nce, af the
Securities,and exchange CarnS$ion, 'dated ,March 14j .200S,,(altched). Th"iettør,r$tes to,a,

sn;!reholder proPQ~lal 5ubiiittØd, by ~. Chri$ RQssi (retiéstfng arl independent lead diréctr) for

incluSion 'in PG&E Cororation 200a:"proxy,niateriafs.,

Afer reyiøWl,i1' our files, we have :ëOnfrmed that PG&E' Corporation's No-Acton. Letter. request
r~arcUng Mr.' Rossì'sproposat inadvertentl was not delivered to Mr. Chevedden tn'a'timely
manner. PG&ECororatron ,ditj attempt:o: sendthe No-Actitm. Lett$r Requßsf: tC Mr..
Chèveddenby, faimife, but it atipearsthat'the trnsmissin ,attempts did not succ.,

As a result, plG8se note th~tPG~E Coroorationls withdrawina its No-Acon Lettr reouest with
respeGUo,thi$~PtQPost PG&E-:'Corpratì.oiialsQ,wiU'inc.lude Mr. Chrts.Rossls'pr.ooosa' in L
P$&:E',Oørpn'åtin's 200~rprøXy rntØñafš.

If you. have' any quetions regaring this, requestor de$fre' ,a,dditional informtion~,:pI~e ,contct
mè.'at (4taY8t7..207~ ' '

Attachment.

***FISMA & OMB Memorandum M-07-16*** 



(T: Rule 14a-8 Proposa, October 21,2008) 
, 3 - Independent Lead Director
 

Resolvec4 Shareholders 
 request that our Board tae the steps necessa to adopt a bylaw to 
require that our company have an independent lead director whenever possible with clearly 
delineated duties, elected by and from the independent board members, to be expcted to serve 
for more than one contiuous year, uness our company at that tie has an independent board
 

chairman. The stdard of independence would 
 be the stdad set by the Council of 
Institutional Investors which is simply an independent director is a pen whose diectorship 
constutes his or her only connection to the corporation. 

The clealy delineated dutes at a minmum would include: 
· Presidig at all meetings of the 
 board at which the 
 chaian is not preset, including 
executive sessions of the independent diectors. 
· Serving as liaison between the chaian and 
 the independent directors.
 
· Approvig information sent to the board.
 
· Approving meeting agendas for the board.
 
· Approving meetig schedules to 
 assure that there is sucient time for discussion ofal 
agenda items. 
· Having the 
 authority to call meetigs of the independent directors. 
· Being avaiable for consultation and diect communcation, if requested by 
 major 
shareholders. 

Statement of Nick Rossi 
A key purpose of the Independent Lead Director is to protect shareholders' interests by providing 
independent oversight of 
 management, includig our CEO. An Independent Lead Director with 
clearly delineated duties ca promote greater management accountabilty to shareholders and
 
lead to a more objective evaluation of our CEO.
 

A key purpse of the Independent Lead Director is to protect shareholders' interests by providing 
independent oversight of management, including our CEO. An Independent Lead Director with 
clearly delineated duties can promote greater management accountability to shareholders and 
lead to a more objective evaluation of our CEO. 

An Independent Lead Director should be selected priarly based on his qualifications as a Lead 
Director, and not simply default to the Director who has another designation on our Board. 
Additionally an Independent Lead Director should not be rotated out of ths position each year 
just as he or she is gaing valuable Lead Director experience. 

It is parcularly important to 
 consider an independent Lead Director now because we curently 
we do not have an independent Board Chairan. Mr. Radall Stephenson serves as Board
 

Chaian and as CEO. An independent Lead Director is one step to protect shareholders' 
interests when we do not have an 
 independent Board Chaian. 

Pleas encourage our board to respond positively to ths proposa and estblish a Lead Director 
to protect shareholders' interests: 

Independent Lead Director-


Yes on 3 

Notes: 



Nick Rossi,   spnsored ths proposå.

The above format is requested for publication without re-eitig, re-formattg or eliation of

text, includig beging and concludig text uness prior agreement is reached. . It is
respctflly requested that ths proposa be proofread before it is published in the definitive
proxy to ensue that the integrty of the submitted format is replicated in the proxy materials.
Pleas advise if there is any typographical queston.

Please note that the title of the proposa is par of the arguent in favor of the proposa. In the
interest of clarty and to avoid confsion the title of this and each other balot item is requested to
be consistent thoughout all the proxy materals.

The company is requested to assign a proposa number (repesented by "3" above) bas on the
chronological order in which proposals are submitted. The requested designation of"3" or
higher number alows for ratification of auditors to be item 2.

This proposa is believed to conform with Staff Legal Buleti No. 14B (CF), September 15,

2004 includg:

Accordingly, going forward, we believe that it would not be appropriate for companes to
exclude supportg sttement langue and/or an entire proposal in reliance on rule 14a-8(i)(3) in
the following circumtaces: .

· the company objects to factul assertons because they are not supported;
· the company objects to factual assertons that, whie not materialy false or misleading, may
be disputed or countered;
· the company objects to factl asertons because those assertons may be interpreted by

shareholders in a maer that is unavorable to the company, its directors, or its officers;
and/or
· the company objects to statements becaus they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identifed specifcally as such.

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock will be held until afer the anual meetig and the proposal will be presented at the anual
meeting. Please acknowledge this proposa promptly by email.

***FISMA & OMB Memorandum M-07-16*** 
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1934 Actlule 14a-8
 

December 17, 2008 

U.S. Securities and Exchange Commission
 
Division of Corporation Finance
 
Office of Chief Counsel
 
100 F Street, N .E. 
Washington, DC 20549 

Re: AT&T Inc. 2009 Annual Meeting 
Stockholder Proposal of Nick Rossi 

Ladies and Gentlemen: 

This statement and material enclosed herewith are submitted on behalf of AT&T Inc. (" AT&T' 
or the "Company") pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as 
amended. On October 22, 2008, AT&T received a stockholder proposal and supporting 
statement (the "Proposal") submitted by Nick Rossi for inclusion in AT&T's 2009 proxy 
materials. A copy of the Proposal and related correspondence is attached hereto as Annex A. 
For the reasons stated below, AT&T intends to omit the Proposal from its 2009 proxy materials. 

Pursuant to Rule 14a-8(j), enclosed are six copies of this letter and the attachments. The 
proponent has requested that all communications be directed to John Chevedden. Accordingly, a 
copy of this letter and the attachments is being mailed concurrently to Mr. Chevedden as notice 
of AT&T's intention to omit the Proposal from its 2009 proxy materials. 

The Proposal calls for adoption of a bylaw requiring that AT&T have an independent lead 
director. with the applicable standard of independence being the standard set by the Council of 
Institutional Investors ("Cn"), as follows: 
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December 17, 2008 

Resolved, Shareholders request that our Board take the steps necessary to adopt a bylaw 
to require that our company have an independent lead director whenever possible with 
clearly delineated duties, elected by and from the independent board members, to be 
expected to serve for more than one continuous year, unless our company at that time has 
an independent board chairmn. The standard of independence would be the standard set 
by the Council of Institutional Investors which is simply an independent director is a 
person whose directorship constitutes his or her only connection to the corporation. 

AT&T believes that the Proposal may be omitted from its 2009 proxy materials pursuant to Rule 
14a-8(i)(2) because implementing it would violate Delaware law, pursuant to Rule 14a-8(i)(3) 
because it is materially false and misleading, and pursuant to Rule 14a-8(i)(3) because it is vague 
and indefinite. 

The Proposal may be excluded from AT&T's 2009 proxy materials pursuant to Rule 14a
8(i)(2) because it would cause AT&T to violate Delaware law. 

The Proposal would cause AT&T, a Delaware corporation, to violate the Delaware General 
Corporation Law because a bylaw giving independent directors greater voting rights than non
independent directors conflcts with AT&T's certificate of incorporation. Rule 14a-8(i)(2) 
provides that a proposal may be excluded if it would, if implemented, cause the company to 
violate any state, federal, or foreign law to which it is subject. Under Delaware law, the default 
rule is that each director is entitled to one vote on each matter that is submitted for board action. 
The default rule may be modified, but only through the certificate of incorporation, not through a 
bylaw or any other means. AT&T's certificate of incorporation does not modify the default rule. 
Therefore, under AT&T's certificate of incorporation, each of AT&T's directors is entitled to 
one vote on each matter submitted for board action. 

The Proposal conflcts with the default rule because the Proposal does not permt non
independent directors to elect the lead independent director. Furthermore, the Proposal 
specifically requests the board to adopt a bylaw. Under Delaware law, however, the default rule 
can be modified only through the certificate of incorporation and not through a bylaw. Moreover; 
a bylaw that conflcts with the certificate of incorporation is invalid. For these reasons, the 
Proposal, if implemented, would cause AT&T to violate Delaware law. 

AT&T has obtained a legal opinion from the Delaware law firm of Richards, Layton & Finger 
supporting this position, a copy of which is attached hereto as Annex B. The opinion states, in 
relevant part: 

Because the bylaw contemplated by the Proposal would conflict with the default 
rule, applicable by virtue of the Certifcate of Incorporation, that each director shall be 
entitled to one vote on each matter submitted for board action, such bylaw would be void. 

Because these issues are discussed at length in the opinion, that discussion is incorporated in this 
letter and wil not be repeated here. 
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hi AT&T hic. (February 7, 2006), the Staff concurred that a proposal callng for the board to 
adopt cumulative voting by means of a bylaw or long-term policy was excludable under Rule 
14a-8(i)(2) because Delaware law permts cumulative voting only if it is authorized in the 
certificate of incorporation and AT&T's certificate of incorporation does not authorize 
cumulative voting. Similarly, the Proposal is invalid under Delaware law because the bylaw 
called for by the Proposal conflcts with AT&T's certificate of incorporation, under which each 
director is entitled to one vote on each matter submitted for board action. Therefore, we believe 
that the Proposal may be omitted from AT&T's 2009 proxy materials pursuant to Rule 14a
8(i)(2). 

The Proposal may be excluded from AT&T's 2009 proxy materials pursuant to Rule 14a
8(i)(3) because it is materially false and misleading. 

The Proposal is materially false and misleading because it misrepresents the CLL independence 
standard. Rule 14a-8(i)(3) provides that a company may omit a proposal from its proxy statement 
if the proposal is contrary to any of the Commssion's proxy rules, including Rule 14a-9, which 
prohibits materially false or misleading statements in proxy soliciting materials. Staff Legal 
Bulletin No. 14B (September 15, 2004) confirms that Rule 14a-8(i)(3) permits a company to 
exclude a proposal or supporting statement if, among other things, the company demonstrates 
objectively that it is materially false or misleading. 

The Proposal describes the CLL independence standard as follows: 

... which is simply an independent director is a person whose directorship constitutes his 
or her only connection to the corporation. 

By contrast, Par 7, "hidependent Director Definition," of the CLL Corporate Governance Policies
 

is attached hereto as Annex C. Section 7.2, "Basic Definition of an hidependent Director," is as 
follows: 

An independent director is someone whose only nontrivial professional, familial or 
financial connection to the corporation, its chairman, CEO or any other executive offcer 
is his or her directorship. Stated most simply, an independent director is a person whose 
directorship constitutes his or her only connection to the corporation. 

The Proposal's description fails to capture several key features of this definition. First, the CLL 
standard permts directors to have trivial connections to the corporation in addition to their 
directorships, whereas the Proposal describes the CLL standard as not permtting any other 
connections. Section 7.3 of the CLL Corporate Governance Policies, "Guidelines for Assessing 
Director hidependence," contains eight bright-line tests for determning whether a director is 
independent, and allows for numerous connections with the corporation that would not disqualify 
a director from being independent. To take one example, under Section 7.3a, a director who is a 
former CEO of the corporation is not disqualified if the director served as CEO more than five 
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years ago. The Proposal is false and misleading because it does not indicate to stockholders that 
these sorts of connections are permtted under the CLL standard. 

Second, the Proposal describes the CLL standard as takng into account only a director's
 

connections with the corporation. The CLL definition, however, refers explicitly to a director's 
connections with the corporation's "chairman, CEO or any other executive officer" in addition to 
the corporation itself. Moreover, the final paragraph of Par 7 of the CLL Corporate Governance 
Policies contains the following: 

The Council also believes that it is important to discuss relationships between directors 
on the same board which may threaten either director's independence. A director's 
objectivity as to the best interests of the shareowners is of utmost importance and 
connections between directors outside the corporation may threaten such objectivity and 
promote inappropriate voting blocks. As a result, directors must evaluate all of their 
relationships with each other to determine whether the director is deemed independent. 

This language indicates that under the CLL definition connections with other directors may also 
disqualify a director from being independent. Therefore, whereas the Proposal refers only to 
connections between a director and the corporation itself, the CLL standard actually covers 
connections between a director and the corporation's chairman, CEO and any other executive 
officer, and the other directors, as well as the corporation itself. 

hi summary, the Proposal misrepresents the CLL independence standard in two different ways: 
First, the Proposal describes the CLL independence standard as being more restrictive than it 
really is because it suggests that the standard prohibits directors from having any connections 
with the corporation other than their directorships, whereas the standard in fact permts trivial 
connections. Second, the Proposal describes the CLL independence standard as being less 
restrictive than it really is because it suggests that the standard takes into account only 
relationships with the corporation itself, whereas the standard in fact takes into account 
relationships with the corporation's executive officers and other directors, as well as 
relationships with the corporation itself. Moreover, because the CLL independence standard is an 
essential element of the Proposal, the description of the standard is a material factor in a 
stockholder's decision to vote for or against the Proposal. Therefore, we believe that the Proposal 
is materially false and misleading and may be omitted from AT&T's 2009 proxy materials 
pursuant to Rule 14a-8(i)(3). 

The Proposal may be excluded from AT&T's 2009 proxy materials pursuant to Rule 14a
8(i)(3) because it is vague and indefinite. 

The Proposal is vague and indefinite under Rule 14a-8(i)(3) because it does not adequately 
describe the CLL independence standard and because it does not specify which version of the CLL 
independence standard is applicable. Rule 14a-8(i)(3) provides that a company may omit a 
proposal from its proxy statement if the proposal is contrary to any of the Commssion's proxy 
rules, including Rule 14a-9, which prohibits materially false or misleading statements in proxy 
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soliciting materials. Staff Legal Bulletin No. 14B (September 15, 2004) confirms that Rule 14a
8(i)(3) permts a company to exclude a proposal if, among other things, it is so inherently vague 
and indefinite that neither the stockholders voting on it, nor the Company in implementing it (if 
adopted), would be able to determne with any reasonable certainty exactly what actions or 
measures the proposal requires. Moreover, the Staff has noted that a proposal may be materially 
misleading as vague and indefinite where "any action ultimately taken by the Company upon 
implementation could be significantly different from the actions envisioned by shareholders 
voting on the proposal." See Fuqua ildustries, Inc. (March 12, 1991). 

By way of background, Mr. Chevedden, as proxy for various stockholders, submitted a 
substantially similar proposal to varous companies during the last proxy season. il at least three 
cases, the Staff concurred that this proposal could be omitted under Rule 14a-8(i)(3) as vague 
and indefinite because it specified the CLL standard as the applicable standard of independence 
but failed to describe the CLL standard or specify a paricular version of it. See PG&E 
Corporation (March 7,2008), Schering-Plough Corporation (March 7,2008) and JPMorgan 
Chase & Co. (March 5, 2008). This season, in an effort to provide a description of the CLL 
independence standard, Mr. Chevedden has added to the Proposal the words "which is simply an 
independent director is a person whose directorship constitutes his or her only connection to the 
corporation." However, as discussed below, we do not believe that the addition of this language 
remedies the Proposal's defects. 

The Proposal does not describe the CLL standard adequately enough to allow stockholders to
 

know what they are being asked to approve. As a company listed on the New York Stock 
Exchange ("NYSE"), AT&T applies the NYSE independence standard in determning whether 
its directors are independent, in addition to certain of its own independence standards. Because 
the Proposal would require AT&T to adopt the CLL independence standard, it is important that 
stockholders be able to compare the two standards. However, the Proposal does not provide 
sufficient detail to allow AT&T's stockholders to do so. For example, although the general rule 
under the NYSE standard is that directors have no material relationship with the company other 
than their directorships, Rule 303A.02(b) of 
 the NYSE Listed Company Manual contains five 
bright-line tests for determining independence, which allow for various immaterial relationships. 
The Proposal, however, does not provide sufficient detail to allow stockholders to determne 
whether the CLL standard contains any bright-lines tests, or whether it permts immaterial 
relationships or imposes an absolute bar on relationships other than directorships. As a result, 
stockholders cannot determine whether the CLL standard that they are being asked to approve is 
the same as AT&T's existing independence standard or different. 

The Proposal is also vague and indefinite because it does not specify which version of the CLL 
independence standard is to be adopted. As indicated on the CLL website, "The corporate 
governance policies of the Council of ilstitutional ilvestors are a living document that is 
constantly reviewed and updated." Therefore, even if the Proposal adequately described the CLL
 

standard, since that standard changes over time, stockholders do not know whether they are 
voting on the standard as it existed at the time that the Proposal was submitted, or at the time of 
the annual meeting, or at the time that the proposed bylaw would be adopted (if approved). 
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The Proposal does not describe the CII independence standard in sufficient detail to allow 
stockholders to understand the substantive provisions of the standard or to compare it with 
AT&T's existing independence standard. Moreover, the Proposal does not specify which version 
of the standard applies. As a result, neither AT&T nor its stockholders can determine exactly 
what the Proposal requires. Therefore, we believe that the Proposal may be omitted from 
AT&T's 2009 proxy materials pursuant to Rule i 4a-8(i)(3) as vague and indefinite. 

* * *
 

For the reasons discussed above, we believe that the Proposal may be omitted from AT&T's 
2009 proxy materials. Please acknowledge receipt of this letter by date-stamping and returning 
the extra enclosed copy of this letter in the enclosed self-addressed envelope. 

Sincerely, 

~~ 
Paul M. Wilson 
General Attorney
 

Enclosures 

cc: John Chevedden 



Annex A 
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                                            Legal Department
San Antonio, rx.

~. Radal L. Stephenson

Chaimian of the Board
AT&T Inc. (1)
175 E Houson
San Antonio, TX 78205

OCT 22 2008

RECEIVED

Dear Mr. Stephenson,

This Rule 14a-8 proposa is respectflly submitted in support of 
the long-term pedormance ofour company. This proposal is for the next anua shareholder meeting. Rule l4a-8

requirements are intended to be met including the continuous ownership of the required stock
value until aftr the date of 

the respective shareholder meeting and the prsentation of thisproposal at th anua meeting_ Ths submitted format, with the shareholder-supplied emphasis.
is intended to be used for defitive proxy publication. Ths is the proxy for John Chevedden
and/or rus designee to act on my behalf reitardinJ1 ths Rule 14a-8 proposa for the fortcomi~
shareholder meetig before, durg and afer the forthcomig shaholder meetig. Pleas direct

all furoe communcations to John Chevedden                                      
                        

to facil                                             s and in order that it will be veriable tht communications
have been sent.

Rule 14a-8 Proposa

Your consideron and the consideration of the Board of Directors is appreciated in supprt of
the long-term peñormance of our company. Pleas acknowledge receipt of 

this proposapromptLy by emaiL.

Sincerely,

..~ lö'yrpltJ¿,
_.~
cc: An Effnger Meuleman
Corprate Secreta
PH: 210821-4105
FX: 210 1:11.7071

FX: 210~351-3467

***FISMA & OMB Memorandum M-07-16*** 

***FISMA & OMB Memorandum M-07-16*** 

***FISMA & OMB Memorandum M-07-16*** 
***FISMA & OMB Memorandum M-07-16*** 
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(T: Rule 14a-8 Proposa, October 21, 2008)
3 - Independent Lead Director

Resolved, Shareholders requesi t.al uur Buarll Lae the stps necessary to adopt a bylaw to
require that our company have an independent lead director whenever possible with clearly
delineated duties, elected by and from the inclepenlient hoard members, to be expected to serve
for more than one continuous yea, unless oW" company at that tie has an independent board

chairman. The stadad of independence would be the standard set by the Council of
Institutional Investors which is simply an independent diector is a person whose directorship
constitutes his or her only connection to the corporation.

The clealy delineated dutes at a mimum would include:
. Presiding at all meetings of the board at whieh the ehairm:i is not present, including
executive sessions of the independent directors.
· Servng ac; liaison between the chaian and the independent directors.
. Approvig infoimtion sent to the board.
· Approving meeting agendas for U1e board.
· Approving meeting schedules to assure that there is sutfcient time for discusÎon of all
agenda items.
. Having the Authority to call meetings of the independent dif(ctors.
· BeIng available for consultation and direct communcation, if requested by major
shareholders.

Statement of Nick Rossi
A key purose ofU1e Independent Lead Director is to protect shaeholders' interests by providin
independent oversight of management, including our CEO. An Independent Lead Director with
clealy delineated duties can promote greate management accountability to shncholders and
lead to a more objective evaluation of our CEO.

A key purpse of the Independent Lead Director is to protect shaeholders' interests by providing
independent oversight of manement~ including our CEO. An Independent Lead Director with
clearly delineated duties can promote greater management accountabilty to shareholders and
lead to a more objective evaluation of our CEO.

An Indepedent Lead Director should be selected pnmarly base on his qualifications as a Lead
Director, and not simply default to the Dir4ictor who has another designation on our Board.
Additionally an Independent Lea Director should not be rotated out of this position each yea
just as he or she is gaing valuable Lead Director experience.

It is paricularly important to consider an independent Lea Director now because we curently
we do not have an independent Board Chairman. Mr. Radal Slcphc~Ull scnes as Board
Chaimian and as CEO. An independent Lead Director is one step to protect shaeholders'
interests when we do not have an independent Board Chairman.

Please encourage our board to respond DQsitively to this proposa and establish a Lead Director
to protect shareholders' interests:

Independent Lead Director-

Yes on 3

)Jote~:

***FISMA & OMB Memorandum M-07-16*** 
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Nick Rossi.                                                                sponsored ths proposal.

The above format is requ\:sted for publiçation without re-editig, re-formattg or elimination of

text, including begiing and concludig text uness prior agreement is reached. It is
respectfully rE'.ql1estecl thii thi" propoi-l he proofread before it is published in the definitive
proxy to ensure that the integrity of the submitted format is replicated in the proxy materials.
Pleas advise Ü there is any typographical queston.

Please note that the title of the proposa is par of the argument in favor of the proposal. In the
interest of clarty and to avoid confsion the title of tliis anu cadi ulliei- ballot item is requested to
be consistent thoughout all the proxy materials.

The company is requested to asign a proposal number (represented by "3" above) basd on the
chronological order in which proposas are submitted. The requested designation of"3" or
higher number al10ws for ratification of auditors to be item 2.

This proposa is believed to confonn with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including:
Accordingly, going forward, we believe that it would not be appropriate for companes to
exclude supporting statement languae and/or an enti proposal in reliance on rule 14a-8(i)(3) in
the follOwi circumstances:

· the company objects to factual assertons because they arc not supported;
· the company o~iects to factual assertons that, while not materialy false or misleaing, may
be disputed or countered;
· the company objects to facnial assertons because those asons may be interpeted by
shareholders in a manner that is unfavorable to the company, its directors, or its offcers;
and/or
· the compan objects to statements because they represent the opinon of 

the shareholderproponent or a referenced source, but the sttements are not identified specificaly as such.

See also: Sun Microsystems, Inc. (July 21, 2005).

Stock win be held until afer the annual meetins and the proposal will be prcscnted at tho anua.l
meeting. Please acknowledge this proposal promptly by email.

***FISMA & OMB Memorandum M-07-16*** 

***FISMA & OMB Memorandum M-07-16*** 
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~ j at&t~ Paul M_ Wilson

General Attorney
AT&T Inc.
208 S. Akard St. Room 3000.17
Dallas. Texas 75202
Ph. (214) 464-5566

October 23, 2008

Via UPS
John Chevedden
                                            
                                            

Dear Mr. Chevedden:

On October 22, 2008, we received a letter dated October 6, 2008, from Nick Rossi
submitting a stockholder proposal for inclusion in the proxy materials for AT&T Inc. 's 2009
annual meeting. As instructed in the letter, we are directing our correspondence to you as proxy
for Mr. Rossi. We are currently reviewing the proposal to determine if it is appropriate for
inclusion.

Under the rules of the Securities and Exchange Commission ("SEC"), in order to be
eligible to submit a stockholder proposal, a stockholder must: (a) be the record or beneficial
owner of at least $2,000 in market value of shares of AT&T Inc. common stock at the time a
proposal is submitted and (b) have continuously owned these shares for at least one year prior to
submitting the proposal.

Mr. Rossi's name does not appear in our records as a registered stockholder. Therefore,
in accordance with SEC rules, you must submit to us a written statement from the record holder
of the shares (usually a broker or ban) verifyng that, at the time the proposal was submitted, the
requisite number of shares were continuously held for at least one year. You must provide the
required documentation no later than 14 days from your receipt of this letter.

Please note that if you or your qualified representative does not present the proposal at the
annual meeting, it will not be voted upon. The date and location of the annual meeting wil be
provided to you at a later date.

Sincerely,

***FISMA & OMB Memorandum M-07-16*** 



10/24/2008 23: 15                     
Legal Department
San Antonio, TX

PAGE 01/02

,OCT 2 4 2008
S~ 58 Ro Ba Bl #201
S~ia_ CA 9~'

to 80 $2 26S~
dJ 1(f 524 100
fu 7075.24 109MorganStanley RECEIVED

Ootober 24, 2008
TO PL...i

Co.leptNick Rossi
                    
                                   

To: Nick Rossi

Phone 1/ PTne II
                          Fa' 1-1""- '3 ~1~i-07 I

ü.. -u'SS-1 - "

Fax il

All quantities continu$ to be held wltout Interrption if NjeJ( RogsI'S aecut't ~l of thé date of thii;
fetter.

Nick Rossi deposited the following certQles to his Morgan Stanley tran$fer on death acount
                            ) on the respectve dates:

April 2, 2008
1000 shares HSBC HOLDINGS PlC SPON .AO~ NEW 8.125%

Ma'l 16.2002
1,000 share Hubbell 'nc A

1.000 ahalC Genuine Parts Co.
525 shares Geeral Mot Corp.
500 shares Behlehem Steel Corp. Qoumai out)
1,000 Baker Hughes Inc.
1.652 share Fortne f3randS mc., received 388 ACeD Brands Corp. _ spun of from Fortne
Brands on 8-16-'-005
1.652 shares Gallaher Group PLC AOR, company bought out. eliminated thIs holding
452 shares Bank 01 America Corp. bought an addltonal 248 shares on 11-25-2003
-2 for 1 Splìt 8-27.200 now ow 1,400 Shêlre

Mav 22. 2002
2,000 shares Cedar Fa;r LP Dep Units
1,683 ehares Daimler-Chrysler AG

July 9. 2002
1,000 shares UST Ine.
1,000 shares Teppco Partners l.P
2,000 shares ServIce Corp. Inti .
800 snares Maytg Corp, bougtit by Whirlpool Corp. 4---2006, now 

owns 95 share WhirlpolCorp
1,000 share UIL HOldíngs Cor., 5 for 3 spirt on 7-3-2006
-Nnw Ows 1.666 sh~res
1,000 share Plum Crek Tímber CO. I"c;. REI
600 shares 3M Company (split 9-29-2003)
SOO sha~s Tcl' Nitrog~n Co LP Com Unit

1.000 shares UGI Corp. New, 3 for 2 split 4-1-2003, retived 1,500 shares UGf ~i4-2005 for 

2for 1 split
-Now owns 3.000 shares
580 share Scottish Powr PLC ADR. reorganization recived. 793 for 1, owned 460 shares
~Mftt\h Pnllr PI.C. ()11rt.h~~ by lbêrdro~, now own$ 347 'barrml~ SA Spori ADR

1

rn~tltmene; and serces ar offered through Morga Staley & Co. Incorporat member SIP

***FISMA & OMB Memorandum M-07-16*** 

***FISMA & OMB Memorandum M-07-16*** 
***FISMA & OMB Memorandum M-07-16*** 

***FISMA & OMB Memorandum M-07-16*** 
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..
600 share PG&E Corp.
1,000 shares Unifever FlC (New) ADS, 5-24-20069 for 5 Spilt
.Now owns 1 J 800 stiares uniløver PLC (New) ADS
7,593 shares ServceMaster Co., company wae purchased for cash, eliminating pos~íon
1.054 s"ares SSC communications. renamed AT&T
90 snares Neenan Paper Inc. Spun off from Kimber1 CIaO( 11-3()200

Auust 15. 2002
300 shares Marathon Oil Co. 6/18/07 stock split 2 for 1 split now own 600 shares

On Me" 2.3. 2002 Nick iournal info the sam!! acunt the fcllowl19:

200 shares Safeway Inc. Com. New
10.000 par value USG Bond 8.50% due 8-1-2005, sold 6.1~2004, eliminate this holding
.f,OOO shares Brfstl Myers SQuibb Co., 500 SI'8f Bri6tol Myers Squibb Co. wGi purchaSè on
May 21,2003. 500 shares BrIstol Myer Squibb Co. W8 purchase April 

21, 2004.1000 share of Brlolllers SqUit)t) Co. Plrchased Bf207, sold 1000 share of Bristol Myers

Squibb Co sold 9/19/07, now ows 2,000 share of Bristol Myers Squibb Co.

Thê folowing deøosit ~nrl'or purch~~es as noted w~re made:

~on NV ADR
Deposited 5-10-2002; 1,436 shares

Reinveed Dividends 5.13.2003; 57 share
RelnvQsted Dividends 9-23-2005: 29 shares

Reinvesed Divdends 9-21.2006: 24 shares
Relnveste Dividends 5-2007: 24 share
Reinvested Dividend$! ~.14-'OO7: 33 share
Reinvested DIVIdends 5-23-2008: 48 shares

-Now owns 1,656 shares
500 shares of Mi:mf & Co. pl,rçhasedio~-2004
1.000 shares Schering PleuQh, 600 ShiiJaS purcæed 10-42002 and 500 share ptf\hase 3.6.

2003
1,000 share Dynegy Inc. (HoldIng Co.) Class A purchased 12.10-2004. New Dynegy lnc Del
Class A
BOO Shi;rês ~~y Inc. Com. N~ pU/"aMd 142005
500 shares Pfizer Inc. purchased 1-18-2005
500 share HSBC Holdings Pi.C Spon ADR New purchase 3-28-2005. additIonai 500 shares
purchased on 4.~1-200õ
-Now owns 1,000 shares

Aii Quanlities continue to be held in Nick's account ai of thll date cf tIi$ letter.

S,il~~
David Lawrençe
Flnenciøl Advisor

2
Iiivestments aid serices aTe offered rhtc)ug Morga Stanley &. Co. hlCtlrpraed, member SlPC

PAGE 02/02
***FISMA & OMB Memorandum M-07-16*** 
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DieHARDS
 
!\LAYTON &
 

FINGER 

December I I, 2008 

AT&T Inc.
 
175 E. Houston
 
San Antonio, TX 78205
 

Re: Stockholder Proposal Submitted by Nick Rossi
 

Ladies and Gentlemen: 

We have acted as special Delaware counsel to AT&T Inc., a Delaware corporation 
(the "Company"), in connection with a proposal (the "Proposal") submitted by Nick Rossi (the 
"Proponent") that the Proponent intends to present at the Company's 2009 annual meeting of 
stockholders (the "Anual Meeting"). In this connection, you have requested our opinion as to a 
certain matter under the General Corporation Law of the State of Delaware (the "General
 

Corporation Law"). 

For the purpose of rendering our opinion as expressed herein, we have been 
furnished and have reviewed the following documents: 

(i) the Restated Certificate ofIncorporation of 
 the Company, as fied with the
Secretary of State of 


the State of 
 Delaware on July 28,2006 (the "Certificate ofIncotporation"); 

(ii) the Bylaws of 
 the Company, as amended (the "Bylaws"); and 

(iii) the Proposal and the supporting statement thereto.
 

With respect to the foregoing documents, we have assumed: (a) the genuineness 
of all signatures, and the incumbency, authority, legal right and power and legal capacity under 
all applicable laws and regulations, of each of the offcers and other persons and entities signing 
or whose signatures appear upon each of said documents as or on behalf of the parties thereto; 
(b) the conformity to authentic originals of all documents submitted to us as certified, 
conformed, photostatic, electronic or other copies; and (c) that the foregoing documents, in the 
fornis submitted to us for our review, have not been and will not be altered or amended in any 
respect material to our opinion as expressed herein. For the purpose of rendering our opinion as
 
expressed herein, we have not reviewed any document other than the documents set forth above,
 
and, except as set forth in this opinion, we assume there exists no provision of any such other 
document that bears upon or is inconsistent with our opinion as expressed herein. We have 
conducted no independent factual investigation of our own, but rather have relied solely upon the 

. - .
 
One Rodney Squ,ire · 920 North King Street - Wilmington, !)) 1980! _ Phone: 302ó51-T:OO . Fax: .i02-651-/701 
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foregoing documents, the statements and information set forth therein, and the additional matters 
recited or assumed herein, all of which we assume to be true, complete and accurate in all 
material respects. 

The Proposal 

The Proposal reads as follows: 

Resolved, Shareholders request that our Board take the steps
 

necessary to adopt a bylaw to require that our company have an 
independent lead director whenever possible with clearly 
delineated duties, elected by and from the independent board 
members, to be expected to serve for more than one continuous 
year, unless our company at that time has an independent board 
chairman. The standard of independence would be the standard set 
by the Council of Institutional Investors which is simply an 
independent director is a person whose directorship constitutes his 
or her only connection to the corporation. 

Discussion 

You have asked our opinion as to whether implementation of the Proposal would 
violate Delaware law. For the reasons set forth below, in our opinion, implementation of the 
Proposal by the Company would violate the General Corporation Law. 

The Proposal requests that the Board of Directors of the Company (the "Board") 
"take the steps necessary" to adopt a bylaw requiring the Company to "have an independent lead 
director," and specifies that such director shall be "elected by and from the independent board 
members." Thus, the Proposal would require the Company, through the Bylaws, to provide 
"independent board members" with greater voting rights than non-independent board members
 
with respect to the appointment of the "independent lead director." Notably, the Proposal does
 
not indicate that non-independent board members are expected to abstain from voting on the
 
appointment of the independent lead director, but instead purports to disenfranchise those
 
directors with respect to the matter. As a result of this provision, for the reasons set forth below,
 
the Proposal, ifimplemented, would violate Delaware law.
 

Under Delaware law, the default rule is that directors are entitled to one vote on 
each matter submitted for board action. See 8 DeL. C. § i 4 i (b); Insituform of North America, 
Inc. v. Chandler, 534 A.2d 257, 265-66 (DeL. 1987) (emphasis added) ("In the absence of 
certificate provisions providing otherwise. . . each director has a single vote on each matter that 
occasions board action. "). Section 14 i (d) of the General Corporation Law addresses the manner 
in which directors. may be given greater or lesser voting rights than other directors. That 
subsection provides: 
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The certificate of incorporation may confer upon holders of any 
class or series of stock the right to elect 1 or more directors who 
shall serve for such tenn, and have such voting powers as shall be 
stated in the certificate of incorporation. The tenns of offce and 
voting powers of the directors elected separately by the holders of 
any class or series of stock may be greater than or less than those 
of any other director or class of directors. In addition, the 
certificate of incorporation may confer upon 1 or more directors~ 
whether or not elected separately by the holders of any class or 
series of stock, voting powers greater. than or less than those of 
other directors. Any such provision conferring greater or lesser 
voting power shall apply to voting in any committee or
 

subcommittee, unless otherwise provided in the certificate of 
incorporation or bylaws. If the certificate of incorporation provides 
that 1 or more directors shall have more or less than 1 vote per 
director on any matter, every reference in this chapter to a majority 
or other proportion of 
 the directors shall refer to a majority or other
proportion of the votes of the directors. 

8 DeL. C. § 141(d) (emphasis added). Thus, Section l41(d) of the General Corporation Law
 

provides that the certificate of incorporation of a Delaware corporation may provide specified 
directors with voting powers greater or lesser than those of other directors. But any modification 
of the voting powers of specified directors vis-à-vis their counterparts on the board may only be 
effected through the certificate of incorporation, and may not be effected through any other 
means, including a bylaw provision or board-adopted policy. See Cannody v. Toll Bros.. Inc., 
723 A.2d i i 80, 1 191 (DeL. Ch. 1998). In Cannody, the Delaware Court of Chancery invalidated 
a provision in a stockholder rights plan that purported to give directors different voting rights 
since "raJbsent express language in the charter, nothing in Delaware law suggests that some 
directors of a public corporation may be created less equal than other directors." Id.; cf. l8A 
Am. Jur. 2d Corporations § 855 (2007) ("Under a statute allowing the modification of 


rule in the certificate of incorporation, neither a corporation's bylaws nor a subscription
the general
agreement can be utilized to deprive record shareholders of the right to vote as provided by the 
statute. "). 

The Delaware courts have repeatedly held that where the General Corporation 
Law provides that a particular type of voting or governance mechanism may be implemented by 
a certificate of incorporation provision and does not specify some other means of 
implementation. the exclusive means of implementing such mechanism is by a provision of the 
certificate of incorporation. For example, Section 228 of the General Corporation Law provides 
that stockholders may act by written consent "r u Jnless otherwise provided in the certificate of 
incorporation." 8 DeL. C. § 228(a). In Dataooint Corp. v. Plaza Securities Co., 496 A.2d 103 i 
(DeL. i 985), the Delaware Supreme Court held that a bylaw provision that purported to limit 
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stockholder action by written consent was invalid, on the grounds that such a provision would 
only be effective if included in the certificate of incorporation. The Court stated: 

This appeal by Datapoint Corporation from an order of the Court 
of Chancery, preliminarily enjoining its enforcement of a bylaw 
adopted by Datapoint's board of directors, presents an issue of first 
impression in Delaware: whether a bylaw designed to limit the 
taking of corporate action by written shareholder consent in lieu of 
a stockholders' meeting conflicts with 8 DeL. C. § 228, and thereby 
is invalid. The Court of Chancery ruled that Datapoint's bylaw was 
unenforceable because its provisions were in direct conflict with 
the power conferred upon shareholders by 8 DeL. C. § 228. We 
agree and affrm. 

Id. at 1032-33 (footnotes omitted). 

Similarly, Section 141(a) of 
 the General Corporation Law provides that Delaware
corporations "shall be managed by or under the direction of a board of directors, except as may 
be otheiwise provided in this chapter or in its certificate of incorporation." 8 DeL. C. § i 41 (a). 
Thus, Section 141(a) requires that any limitation on the board's managerial authority be set forth 
in a corporation's certificate of incorporation (unless set forth in another provision in the General 
Corporation Law). In Ouickturn Design SYs.. Inc. v. Shapiro, 721 A.2d 1281 (DeL. 1998), the 
Delaware Supreme Court invalidated a provision in a rights plan which restricted the ability of a 
future board of directors of Quickturn Design Systems ("Quickturn") to exercise its managerial 
duties under Section 141 (a) on the basis that the contested provision was not contained in
 

Quicktum's certificate of incorporation. The Court stated: 

The Quickturn certificate of incorporation contains no provision 
purporting to limit the authority of the board in any way. The 
(contested provision), however, would prevent a newly elected 
board of directors from completely discharging its fundamental
 

management duties to the corporation and its stockholders for six 
months. Therefore, we hold that the '" (contested provision J is 
invalid under Section 141(a).
 

Id. at i 29 1-92 (emphasis in original). Thus, where a specific governance or voting mechanism 
may only be implemented by a certificate of incorporation provision, a corporate bylaw, policy 
or other agreement is ineffective under Delaware law to implement the mechanism. 

The Certificate of Incorporation presently does not provide for specified directors 
to have voting po\vers greater or lesser than those of other directors. Implementation of the
 

Proposal, however, would require the Board to adopt a bylaw that would give "independent
 

board members" greater voting rights than non-independent board members with respect to the 
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appointment of the independent lead director. Thus, the bylaw contemplated by the Proposal, if 
implemented, would conflict with the rule under Delaware law, as applicable by virtue of the 
Certificate of Incorporation (which does not alter the default rule), that each of the Company's 
directors is entitled to one vote on each matter submitted to the Board. i 

Because the bylaw contemplated by the Proposal would conflict with the default 
rule, applicable by virtue of the Certificate of Incorporation, that each director shall be entitled to 
one vote on each matter submitted for board action, such bylaw would be void. Under Delaware 
law, a bylaw may not be inconsistent with law, nor may it conflict with a provision of the 
certificate of incorporation. 8 DeL. C. § 1 09(b) ("The bylaws may contain any provision, not 
inconsistent with law or with the certificate of incorporation. . . . "). Indeed,"r w )here a by-law 
provision is in conflict with a provision of the charer, the by-law provision is a 'nullity.'" 
Centaur Parners, iv v. National Intergroup, Inc., 582 A.2d 923, 929 (DeL. 1990). Moreover, a 
bylaw that conflcts with applicable law is void. See Frantz Mfg. Co. v. EAC Indus., 501 A.2d 
401, 407 (DeL. 1985) (stating that "ra) bylaw that is inconsistent with any statute or rule of 
common law. . . is void"). In our opinion, to the extent the bylaw contemplated by the Proposal 
alters the default rule, applicable by virtue of the Certificate of Incorporation, that each director 
is entitled to one vote on each matter submitted for action by the Board, it is void. 

We note that the addition of the language "take steps necessar" to the Proposal 
does not change the fact that the implementation of the Proposal would cause the Company to 
violate Delaware law. The SEC has previously taken a no-action position with respect to 
requests under Rule 14a-8(i)(2) to exclude proposals that the board "take steps necessary" (or 
take similar action) to amend the corporation's governing instruments, where the implementation 
of the proposal would cause the corporation to violate state law. See Bank of America 
Corporation, SEC No-Action letter (Feb. 2, 2005) (stockholder proposal requesting that the 

J We note that the Company's Corporate Governance Guidelines (the "Guidelines") 

provide that "(e)xecutive sessions shall be chaired by a Director (the "Lead Director"), who shall
 
be selected by the non-management Directors from among the Committee Chairpersons ......
 
Section 12, AT&T, Inc. Corporate Governance Guidelines. Unlike the Proposal, the Guidelines
 
do not purport to disenfranchise any particular directors in a legally binding manner. Rather, the
 
Guidelines "set forth a common set of expectations as to how the Board should perform its 
functions." Id. But see UniSuper Ltd. v. News Corp., 2005 WL 35293 i 7 (DeL. Ch. Dec. 20,
 
2005). In UniSuper, the Court held that a board of directors could agree, by adopting a board
 
policy and promising not to subsequently revoke the policy, to submit the final decision whether
 
to adopt a stockholder rights plan to a vote of the corporation's stockholders. The board's
 

voluntary agreement to contractually limit its discretion in UniSuoer, however, is distinguishable 
from the instant case. The Proposal, if adopted by the stockholders and implemented, would 
result in stockholders divesting certain members of the Board of their statutory power to vote on 
matters submitted for board action, rather than the Board itself agreeing to abide by a set of 
expectations regarding its internal operations. 
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board take the "necessary steps" to amend the company's governing instruments excludable 
under Rule 14a-8(i)(2) because implementation would violate state law); SBC Communications 
Inc., SEC No-Action letter (Dec. 16,2004) (stockholder proposal requesting that the board take 
the "necessary steps" to amend the company's governing instruments excludable under Rule i 4a
8(i)(2) because implementation of the proposal would cause the company to violate state law); 
The Allstate Corporation, SEC No-Action letter (Feb. 3, 2005) (stockholder proposal requesting 
that the board "take the necessary steps" to amend the company's governing instruments
 

excludable under Rule 14a-8(i)(2) because implementation of the proposal would cause the 
company to violate state law). 

Conclusion 

Based upon and subject to the foregoing, and subject to the limitations stated 
herein, it is our opinion that the Proposal, if adopted by the stockholders and implemented by the 
Board, would be invalid under the General Corporation Law. 

The foregoing opinion is limited to the General Corporation Law. We have not
 
considered and express no opinion on any other laws or the laws of any other state or
 
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules
 
and regulations of stock exchanges or of any other regulatory body.
 

The foregoing opinion is rendered solely for your benefit in connection with the 
matters addressed herein. We understand that you may furnish a copy of 


this opinion letter to theSEC in connection with the matters addressed herein and that you may refer to it in your proxy 
statement for the Annual Meeting, and we consent to your doing so. Except as stated in this
 
paragraph, this opinion letter may not be furnished or quoted to, nor may the foregoing opinion
 
be relied upon by, any other person or entity for any purpose without our prior written consent. 

Very truly yours, 

~, ~16-f~9- l-fl. 
WF/JMZ 



Annex C 

Part 7: Independent Director Definition 

of the CII Corporate Governance Policies 



,Jt L ¡ --, \. . ;'f 

r¡-¡ 

; "'. ",., ' 

The Council of Institutional Investors 
Corporate Governance Policies 

CONTENTS: 

1. Introduction
 

2. The Board of Directors
 

3. Shareowner V otin2 Ri2hts 
4. Shareowner Meetin2s
 

5. Executive Compensation
 

6. Director Compensation
 

7. Independent Director Definition
 

1. Introduction
 

1.1 Nature and Purpose of the Council's Corporate Governance Policies 
1.2 Federal and State Law Compliance
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1.1 Nature and Purpose of 
 the Councils Corporate Governance Policies: Council policies neither 
bind members nor corporations. They are designed to provide guidelines that the Council has 
found to be appropriate in most situations. 

1.2 Federal and State Law Compliance: The Council expects that corporations wil comply with all 
applicable federal and state laws and regulations and stock exchange listing standards. 

1.3 Disclosed Governance Policies and Ethics Code: The Council believes every company should 
have written disclosed governance procedures and policies, an ethics code that applies to all 
employees and directors, and provisions for its strict enforcement. The Council posts its corporate 
governance policies on its web site (www.cii.org); it hopes corporate boards wil meet or exceed 
these standards and adopt similarly appropriate additional policies to best protect shareowners' J 
interests. 

i At the February 2006 meeting of 

the Council's Policies Committee, it was decided that Council policies should use the tenn 

"shareowner" instead of 
 "shareholder," reflecting the Council's belief 
 that the fonner tenn is a better descriptor. 



The Council strongly supports this concept and advocates that companies adopt 
conservative interpretations of approval requirements when confronted with choices. (For 
example, this may include material amendments to the plan). 

6.5 Performance-based Compensation: While the Council is a strong advocate of performance-based 
concepts in executive compensation, we do not support performance measures in director_ 
compensation. Performance-based compensation for directors has significant potential to conflict 
with the director's primary role as an independent representative of 


share owners. 

6.6 Perquisites: Aside from meeting-related expenses such as air-fare, hotel accommodations and
 

modest traveVaccident insurance, the Council believes that directors should receive no other 
perquisites. Health, life and other forms of insurance, matching grants to charities, financial 
planning, automobile allowances and other similar perquisites cross the line as benefits offered to 
employees. The Council believes that charitable awards programs are an unnecessary benefit; 
directors interested in posthumous donations can do so on their own via estate planning. Infrequent 
token gifts of modest value are not considered perquisites. 

6.7 Repricing and Exchange Programs: The Council believes that under no circumstances should 
directors participate in or be eligible for repricing or exchange programs. 

6.8 Employment Contracts, Severance and Change-of-control Payments: Non-employee directors 
should not be eligible to receive any change-in-control payments or severance arangements of any 
kind. 

6.9 Retirement Arrangements
 

6.9a Retirement Benefits: Since non-employee directors are elected representatives of 
shareowners and not company employees, they should not be offered retirement benefits 
such as defined benefit plans or deferred stock awards nor should they be entitled to 
special post-retirement perquisites. 

6.9b Deferred Compensation Plans: The Council does not object to allowing directors to 
defer cash pay via a deferred compensation plan for directors. However, the Council 
believes that such investment alternatives offered under deferred compensation plans for 
directors should mirror those offered to employees in broad-based deferral plans. Non
employee directors should not receive "sweeteners" for deferring cash payments into 
company stock. 

6.10 Disgorgement: Directors should be required to repay compensation to the company in the event of 
malfeasance or a breach of fiduciary duty involving the director. 

7. Independent Director Definition
 

7.1 Introduction
 

7.2 Basic Definition of an Independent Director
 

7.3 Guidelines for Assessing Director Independence
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7.1 Introduction: Members of 
 the Council of Institutional Investors believe that the promulgation of a 
narrowly drawn definition of an independent director (coupled with a policy specifying that at least 
two-thirds of board members and all members of the audit, compensation and nominating 
committees should meet this standard) is in the corporation's and all shareowners' ongoing financial 
interest because: 

· Independence is critical to a properly functioning board; 

· Certain clearly definable relationships pose a threat to a director's unqualified independence 
in a sufficient number of cases that they warrant advance identification; 

· The effect of a conflict of interest on an individual director is likely to be almost impossible 
to detect, either by shareowners or other board members; and 

· While an across-the-board application of any definition to a large number of people wil 
inevitably miscategorize a few of them, this risk is suffciently small that it is far outweighed 
by the significant benefits. 

The members of 
 the Council recognize that independent directors do not invariably share a single 
set of qualities that are not shared by non-independent directors. Consequently no clear rule can 
unerringly describe and distinguish independent directors. However, the independence of 
 the 
director depends on all relationships the director has, including relationships between directors, that 
may compromise the director's objectivity and loyalty to shareowners. It is the obligation of 
 the 
directors to consider all relevant facts and circumstances, to determne whether a director is to be 
considered independent. 

The members of the Council approved the following basic definition of an independent director: 

7.2 Basic Definition of an Independent Director: An independent director is someone whose only
 

nontrivial professional, familial or financial connection to the corporation, its chairman, CEO or 
any other executive officer is his or her directorship. Stated most simply, an independent director 
is a person whose directorship constitutes his or her only connection to the corporation. 

7.3 Guidelines for Assessing Director Independence: The notes that follow are supplied to give 
added clarity and guidance in interpreting the specified relationships. A director wil not be 
considered independent ifhe or she: 

7.3a Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, 
employed by the corporation or employed by or a director of an affiiate; 

NOTES: An "affliate" relationship is established if one entity either alone or pursuant to 
an arrangement with one or more other persons, owns or has the power to vote more than 
20 percent of 
 the equity interest in another, unless some other person, either alone or 
pursuant to an arrangement with one or more other persons, owns or has the power to vote 
a greater percentage of the equity interest. For these purposes, joint venture partners and
 

general partners meet the definition of an affliate, and officers and employees of joint 
venture enterprises and general partners are considered affliated. A subsidiary is an 
affliate if it is at least 20 percent owned by the corporation. 

Affliates include predecessor companies. A "predecessor" is an entity that within the last 
5 years was part to a "merger of equals" with the corporation or represented more than
 

50 percent of the corporation's sales or assets when such predecessor became part of 
 the 
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corporation. 

"Relatives" include spouses, parents, children, step-children, siblings, mothers and 
fathers-in-law, sons and daughters-in-law, brothers and sisters-in-law, aunts, uncles, 
nieces, nephews and first cousins, and anyone sharing the director's home. 

7.3b Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, an 
employee, director or greater-than-20-percent owner of a firm that is one of the 
corporation's or its affliate's paid advisers or consultants or that receives revenue of at 
least $50,000 for being a paid adviser or consultant to an executive offcer of the 
corporation; 

NOTES: Advisers or consultants include, but are not limited to, law firms, auditors, 
accountants, insurance companies and commerciaVinvestment banks. For purposes of 
 this 
definition, an individual serving "of counsel" to a firm wil be considered an employee of 
that firm.
 

The term "executive officer" includes the chief executive, operating, financial, legal and 
accounting offcers of a company. This includes the president, treasurer, secretary, 
controller and any vice-president who is in charge of a principal business unit, division or 
function (such as sales, admnistration or finance) or performs a major policymaking 
function for the corporation. 

7.3c Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been,
 
employed by or has had a 5 percent or greater ownership interest in a third-part that
 
provides payments to or receives payments from the corporation and either: (i) such
 

payments account for 1 percent of the third-party's or 1 percent ofthe corporation's 
consolidated gross revenues in any single fiscal year; or (ii) if the third-party is a 
debtor or creditor of the corporation and the amount owed exceeds 1 percent of the 
corporation's or third party's assets. Ownership means beneficial or record ownership,
 

not custodial ownership; 

7.3d Has, or in the past 5 years has had, or whose relative has paid or received more than
 
$50,000 in the past 5 years under, a personal contract with the corporation, an executive
 
offcer or any affiiate of the corporation;
 

NOTES: Council members believe that even small personal contracts, no matter how 
formulated, can threaten a director's complete independence. This includes any 
arrangement under which the director borrows or lends money to the corporation at rates 
better (for the director) than those available to normal customers--ven ifno other 
services from the director are specified in connection with this relationship; 

7.3e Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, an 
employee or director of a foundation, university or other non-profit organization that 
receives significant grants or endowments from the corporation, one of its affliates or its 
executive officers or has been a direct beneficiary of any donations to such an 
organization; 

NOTES: A "significant grant or endowment" is the lesser of $1 00,000 or 1 percent of 
total annual donations received by the organization. 

7.3f Is, or in the past 5 years has been, or whose relative is, or in the past 5 years has been, part
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of an interlocking directorate in which the CEO or other employee of the corporation 
serves on the board of a third-party entity (for-profit or not-for-profit) employing the 
director or such relative; 

7.3g Has a relative who is, or in the past 5 years has been, an employee, a director or a 5
 
percent or greater owner of a third-party entity that is a significant competitor of the
 
corporation; or 

7.3h Is a part to a voting trust, agreement or proxy giving his/her decision making power as a
 

director to management except to the extent there is a fully disclosed and narrow voting 
arrangement such as those which are customary between venture capitalists and 
management regarding the venture capitalists' board seats. 

The foregoing describes relationships between directors and the corporation. The Council also 
believes that it is important to discuss relationships between directors on the same board which may 
threaten either director's independence. A director's objectivity as to the best interests of 
 the 
shareowners is of utmost importance and connections between directors outside the corporation 
may threaten such objectivity and promote inappropriate voting blocks. As a result, directors must 
evaluate all of their relationships with each other to determine whether the director is deemed 
independent. The board of directors shall investigate and evaluate such relationships using the 
care, skil, prudence and diligence that a prudent person acting in a like capacity would use. 

(updated Oct. 7,2008) 
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