
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

Februar 2,2009

Anthony J. Horan
Corporate Secretar

Offce of the Secretar
JPMorgan Chase & Co.
270 Park Avenue
New York,.NY 10017-2070

Re: JPMorgan Chase & Co.

Dear Mr. Horan:

This is in regard to your letter dated Januar 30,2009 concerning the shareholder
proposal submitted by the Missionar Oblates of Mar Imaculate for inclusion in
JPMorgan Chase's proxy materials for its upcoming anual meeting of securty holders.
Your letter indicates that the proponent has withdrawn the proposal, and that JPMorgan
Chase therefore withdraws its Januar 9, 2009 request for a no-action letter from the
Division. Because the matter is now moot, we wil have no further comment.

Sincerely,

 
Gregory S. Bellston
Special Counsel

cc: Séamus P. Finn, OMI

Director
Justice, Peace and Integrty of Creation Offce
Missionar Oblates of Mar Imaculate
391 Michigan Avenue, NE
Washington, DC 20017
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January 9. 2009 

VIA E•.HAIL 
Offite ofChief Counsel 
DIvision ofCorporation FinilllCC 
Se<:urilit'S and Exchange Commission 
100 F Slfffi, NE 
Washington. OC 20549 

Re:	 Shareholder Proposal of/he MissioniJr)' OblUJ<'s 0/Mar}' Immaculal" 
Exchange Act ol/9J./-Rrllr; 140-8 

Dear Ladies WId Gentlemen: 

This teller is to inform you that J?Morgan Chase & Co, (the "Compan)"') intends to omit 
from its proxy SIOIemcnt and foml of proxy for its 2009 Annual Meeting of Sharcholdcf1l 
(collectively. the "2009 Proxy Materials") a shareholder proposal (the "Proposal") lllld 
statements in support IhertQf re<:eivcd from the Missionary Oblates of Mary lmrnllCulate (the 
"ProponenC). 

PursUMllO Rule 14a-8(j), we have: 

• filed lhis letter "ilh the Securities IlDd Exchange' Commission (the 
'-Commission") no later tIwI eight), (80) calendar days before !he Company 
intends to file il$ definitive 2009 ProX) Materials with the Commission: and 

• concurn:ntly sent copies of this correspond~10 the Pro~l. 

Rule l4a-ll(k) and StafTugal Bulle'lin No. 14D (No\. 7. 2(08) ("SLB 14D-) pro\ide WI 
5haTeboldtt proponents are required 10 send companies a cop~ of any cOlTe$pOndence that the 
propooenl5 clect 10 submit to !be Commission or lhe staffof the Di\-ision ofCorponltion Finance 
(the -Stair). According.ly, we are taking this oppommil~ 10 infonn the P'roponenl thai ifthc 
Proponent clC'Ct$ 10 submit additional correspondence 10 the Commission or the Staff"'-ith 
respect 10 this P'roposat a copy of that cOl1'\"SPOndence should be furnished conc:lIIttIltly 10 the 
undersigned on behalfof the Company pumwliiO Rule 14a-8(k) and SLB 140. 

llO ~orl; ~........ Now VQI~ Now 10<1< lOOINOro
 
T~1I11707W '_lIlm'l<O "",11CII'j.hor~
 

JPIoIoIpn CW I Co. 
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THE I'ROI'OSAL 

The Proposal states: 

Be it resolved that the sharehold~rs requ~stthal our comp~ny periodically 
report publicly both the category oftradcs and the value of their trades. 
(but not the names of their counterparties). in over the counter eredit 
default swaps. 

A copy of the Proposal. a~ well as related correspondence "ilh the Proponent, is auached 
10 this leller as Exhibit A. 

IJASES FOR EXCLUSION 

We hereby reSpc\'"lfully request that the Staff concur in our view thaI the Propos-II may be
excluded from the 2009 Proxy Materials pursuant to: 

•	 Rule 14a-8(iXIO) because the Company has already substantially implemented 
the Proposal: 

•	 Rule 14a-8(iX7) because the Proposal relates ta the Company's ordinary business 
operations; and 

•	 Rule 14a-8(iX3) because the Proposal is impermissibly vague and indefinite so as 
10 be inherently misleading. 

ANALYSIS 

I.	 The Proposall\hy Be Excludeu unuH Rule Ua-8(i)(\O) Because the Company Has 
Substanfially Implemented the Propusal. 

Rule 14a·8(iXIO) permits a company to exclude a shareholder proposal from its proxy 
m3terials iflhe company has substantially implemented thc proposal. For the reasons set fonh 
belaw. we request thm the Staff concur thm the ProposaJ may be omiued pur:sU;lIltlO 
Rule 14a-8(i)(IO) bec3use the Company will be required to disclose the information that meets 
the essential objective of the disclosures requested by Ihe Proponent in its financial stawments 
covering all reporting periods ending after November 15.2008, pursuant to Financial Accaunting 
Slandards Board ("FASB") Staff Position No. fAS 13)·1 and fIN 45-4 ("FSP FAS 133-l and 
FIN 45-4"). attached to this leltcr as Exhibit B. 
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Although the original interpretation of Rule 14a-8(iX10) only pennitted lhe exclusion of 
proposals where tfle action rC<:juested by lhe proponent had bttn "fully effected;' in the 1983 
amendments to tflc proxy rules the Commission adopted an interpretative change to pennit 
companies to omit proposals tflat have been "substantially implemented."' Excflange Act Rclease 
No. 20091, at § Il.E.6 (August 16. 1983) (the "1983 Release"). Sec also Exchange Act Release 
No. 40018 at n.30 and accompanying text (Ma)' 21, 1998) (reaffirming lhe position that a 
proposal may be omitted ifit has been "substantially implemented) (the "1998 Release"). In 
adopting this interpretation of Rule 14a-8(i}( I0), the Commission stated that ',fle previous 
fonnalistic application of this provision defeated its purpose."' 1983 Release, Appl)'ing tflis 
standard. lhe Staffhas s\:lted "a detenninalion that lhe [c]ompany has subslantially implemented 
lhe proposal dep.:nds upon wflether [tfle company'sI panicular policies, practices and procedures 
compare!aI'orably" with those requested under the proposal. and not on the exact means of 
,mplementation. Texaco, Inc. (avail. r-.lar, 28. 1991) (emphasis added). In other words, 
Rule 14a-8(i)(10) permits exclusion of a shareflolder proposal wflere a company has 
implemented tfle essential objective of the proposal, even where the manner by which the 
company implements the proposal docs not preci~ly correspond to the actions sought by a 
shareholder proponent. See 1983 Release; AMR Corp. (Chewdden) (avail. Apr. 17,2000); Erit> 
Indemnity Co. (avaiL Mar. 15. 1999). Difference~ bet\\ccn a company's actions and a proposal 
are permitted so long as tht> company's actions satisfactorily address the proponent's underlying 
concern See Ma$("o Corp. (avail. Mar. 29. 1999) (allowing exclusion of a proposal seeking 
direclor independence "here lhe company adopted a "CTSion of the proposal thai included 
modifkllions and clarificalions). 

A shareholder proposal may be excluded as subslantially implemented when it is made 
mool by the actions oflhird parties, such as regulalOrs or olher authorilies. For example, in lmel 
Corp. (avail. Feb. 14. 2005), the Slaff concurred that a proposal sceking Ulalthe company 
expense the cost of future slock options was substantially implemented by the issuance ofFASB 
Statement No. 123 (rel'ised 20(4) ("FAS 123R"), which rcquired the Compall) to expense such 
options. Sec also I:"aslrnon Kodak Co. (a"ail. Feb. I, 1991) (concurring that a proposal could be 
excluded under the predecessor to Rule 14a-S(iXIO) ..... I,ere the proposal requesled thalthc 
company disclose cenain environmental compliance infonnation. but the company represented 
lhal il already complied fully with hem 103 of Regulation S-K. which required disclosure of 
substantially similar informalion). 

[n the present case. the Proposal requests thatlhe Company periodically report (I) the 
calegory of ils lrades in owr the counter credil default swaps and (2) the value oflhose trades. 
As discussed below. both clements of the Proposal are substanlially salisfied because FSP 
FAS 133-1 and FIN 45-4 will require lhe Company to enhance its disclosures about credil 
derivalives (induding credit default swaps) and guarantees to address the potcntial adverse 
effects ofchanges in c({'dit risk on lhe Comp"ny's financial position, financial pcrfonnance and 
cash flows in all financial statements covering reponing periods thai end al\er 
November 15,2008. 
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FASB is the designatcd organiza\1on In thc privatc sector for eSlablishing standards of 
financial accounting and reporting. Those standards comprise "accounting principles generally 
aeceptcd in the United Stales of America" ("'U.S. GAAP") go\erning the preparation uffinancial 
reports and arc onicially TC<:ognized as authoritative by thc Commission. The Commission's 
rules generally require that public companies file audited financial statemcnts prepared in 
eonfonnity with U.S, GAAP, See, e,g, Exchange Act Release No, 47743 (Apr. 25. 2(03). See 
also Reg. SoX. 17 C.F.R. §210,4·1 O(aXl) (2008). 

On September 12, 2008, FASB issued FSP FAS 133-1 and FIN 45-4. "hich will. among 
other things, require sellers of credit dcrivatives (induding the credit default swaps) that arc the 
subject of the Proposal to disclose in their financial statements, for reporting periods ending aft"r 
Novembo::r 15, 2008. the: 

•	 "nature" of the credit derivative. 

•	 the approximate term of the credit derivative, 

•	 the reason(s) for entering into the credit derivative. 

•	 the events or circumstanccs that would require the seHer to perform under the 
credit derivative, and 

•	 the current status of the payment/performance risk" ofthc credit derivative. 

[n addition. the rule requires companies that prcpare their financial statements in
 
accordance with U.S. GAAP to report:
 

•	 the fair value of the credit derivative as of the date of the financial statements. 

•	 the maximum potential amount of future payments the seller could be required to 
make under the credit derivative. and 

•	 the nature of (I) an~' recourse provisions that would enable the Company to 
recover from third parties lIny of the amounts paid under the credit derivative, and 
(2) any assets held either as collateral or by third parties that, upon the occurrence 
of any specified triggering e"ent or condition under the credit den vati"c, the 
Company can obtain and liquidate to recover all Or a ponion of the amounts paid 
under the credit deri"ativc. 

We believe that the infonnation required to be disclosed pursuant 10 FS? FAS 133-1 and 
FIN 45-4 meets the essential objective of the Proposal as stated m the supporting statement 10 the 
Proposal: '"[enhancing] public disclosure orthe number and si1:e of trades in C[\:dit default 
swaps Even if the Proposal could be interpreted as requesting some disclosure beyond that 
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mjuimi by FSP FAS 133·1 and FIN 45-4, tho: Propnsal is n('\'erthdess exc1udabk as it "'ill be 
substantially implano:nlo:d, As stlucl in the 1983 Ro:le-ase. a propI)SllI need not be -tully 
dTo:c1a1" in order to be excludable 8$ substantially implano:ntal. Instead. the compan)'s actions 
must compare fa\'orably with the essential objt:eti\'e of tho: proposal. In the ins\.:lllt case, the 
disclosures Taluired by FSP FAS l33·1 and FIN 45-4 compare favorably with the disclosurc 
rcquc:stal in the Proposal. See 1983 Release: Texaco, Inc, (a\'ail. Mar. 28, 1991). See also 
Caterpillar Inc, (avail. Mar. 1\,2008); The Do", Chemical Co. (avaiL Mar, 5, 2008); Johnson & 
Johnson (avail. Feb. 22, 2008) (each allowing exclusion under Rule 14a·8(iXIOj ofa shareholder 
proposal requesting the company prepare a glooo\ warming repon where lhe eompany had 
already publishal a repon that contained information relating \0 its m\'ironmelllal initiati\'es). 

As a result ofFSP FAS 133-1 and FIN 45-4. the Company must implement ncv. reponing 
requiremrnts in ilS financial statements to be included in the Fonn IO·K thaI it is requiTt'd 10 fill: 
",ith the Commission b) Mareh 2. 2009. The i$$UllllCe ofFSP FAS 133·1 and FIN 45-4 is 
comparable to the iuuancc ofFAS 123R requiring $lOCk options 10 be e:<penscd. which fonned 
the basis for exclusion of the proposal in Inul CO'p. tited above. In both iTl$UOCCS, a decision 
by FASB required the company to p1(ji&( ilS financial statemrnts in such I n'I:lI1l'lC'r as \0 takc thc 
action or require Ihc disclMurC requested by the $harcholder plOposa1. In $WJl/1W)', the 
Company is required 10 follow FSP FAS 133-1 and FIN 45-4, ",hich ",ill result in the Company 
disclosing information regarding the Company's trading in credit tkfaull swap$, th«eby 
addressing the Proposal's e$5mtial objc<:ti\e. Accordingl), "'I' believe thaI the Proposal may be 
omined from the Company's 2009 Proxy Materials pursuant \0 Ruk 14a·8(iXIO). 

II.	 The Pruposal "Ill,. 81' Excluded under Rule 14a-8(i){7) 8ecau~e the Prupo~al Deals 
... ith Mallcn Related 10 Ihe Company's Ordinary lJusiness Opcrluions, 

The Company may exclude the Propo$:ll pursuant to Rule 14a-80X7) bc<:ause it deals 
with matters related to the Company's ordinary busitlC'ss operations - the services it offcrs and 
inlCrnal risk lIS5eSsment. In Ihc 1998 Release. the Commission staled that the Grnenll policy 
undCTlying the ordinary busillC'5S exclusion is,o confine the resolution ofordinary business 
problcms 10 management and the board ofdirc<:tors, sin« it is impracticable for shareholdas to 
decide how 10 501\-0: such problems at an annual .shareholtkrs m«Iing. M In the 1998 Rclo:ase. the 
Commission o:xplaincd that the ordinal') bwines!l exclusion rC'St$ on l\OtI cmtnl consitkratiom. 
The first consideration is the $Ubjecl matlc'r of the proposal; thc 1998 Relase pro\'ides Ihal: 
-(c]enain tasks are $0 fundamental to management's abilil)' to run I compan}' on a da~ -ttHla)· 
basis that the> could not, as a pnlClica1 maner. be subjo:c1 to direet shim"holdCT twersigtll.M Id 
The second consideration is Ihc lkgrcc the proposa1 attempts to -micro-manago:-lhc: company b) 
"probing 100 d~ply into malleTS ofa complex roature: upon which shareholders. as a group. 
"'t1uld not be in a posilion 10 make an infonnedjudgment:' Id (citing Exchange Act Ro:kase 
No. 12999 (Nov. 22, 1976». Such micromanagement rna)' occur "'~ a propo$8l Mseeks to 
impose specific ... mcthods for implementing complex policies.M Id_ 
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A,	 nle Proposallm'oi>'es Ordinary Business Because II Relales to a
 
PI,,'icular Service PrO~'ld('d by Ihe Compwly,
 

Thc decision as 10 whelher 10 alTer a particular service to the Cornpany·s clil.'nts and Ihe 
manner in which the Company olTers thosc services arc preeiscly the kinds of fundamental, day
to--day operational mailers meant to be covered by the ordinary business exclusion under 
Rule 14a-8(1)(7) and. therefore, the Proposal is excludable on thai basis. See, e.g., II&R Block. 
Inc, (Aug. 1,2006) (concurring in the exclusion of a proposal seeking to restrict the company's 
issuance of high interest refund anlicipalion loans). Proposals asking shareholders to make 
dedsions regarding particular products or services are excludable as ordinary business because 
the "ability to make such decisions is fundamental to management's ability to control the 
operations" of a company, and thcrcfore should not be "delegated to. or micro·managed by" a 
company's shareholders. P.'ISmarl, Inc. (avail. Apr. 14,2006) (concurring in the exclusion ofa 
proposal requesting tllat the company issue a report regarding the sale of pet birds): MarriOIf 
In/ernalional Inc. (avail. Feb, 13,2004) (concurring in the exclusion ora proposal to prohibit the 
company from selling adult enH:t1ainmenl in its hOlds and other facilities). 

The fact thai the Proponcnt asks for additional disclosure of a service alTered by the 
Company, ralher than dirccl ac,tion, d0l's nOl change the analysis. The Staff has stated thai a 
proposal requesting the dissemination ofa repon may be excludable under Rule 14a-8(iX7) if the 
substance of the report is ....ithin the Qrdinary business of the issuer. See 1983 Release. In other 
1I'0rds, _.[ whereJ the subject mattc-r of Ihe addilional disclosure soughl in a parlieular proposal 
involves a matter of ordinary business ... it may be excluded under Rule 14a-8(iX7)." Johnson 
Controls, Inc. (avail. Oct. 26, 1999). In PelSmarr, Inc. (avail. Apr. 14.2006), citcd abol'e, the 
Staff noted, nOlwithstanding the fact that the proposal sought a report rather Ihan direct action. 
that the proposal related to --sale of partiCUlar goods;' and was thus e.xcludable on ordinary 
business grounds. See aiso The Wall Disney Co, (avail. Nov. 30, 2007) (concurring in the 
exclusion of a proposal where the company argued that ··[tlhe limitation ofa proposal to a 
request for a report does not render more acceptable a proposal that deals with maUcrs within the 
ordinary business judgment of the company'·); Bane One Corp. (Feb 25, 1993) (concurring, on 
ordinary business grounds, with the cxclusion ofa proposal requesting the company to provide 
detailed information regarding tile company·s loans to low-income areas and minority 
households), 

Over-tile-counter credit default swaps comprise just one category out of the very large 
number of products and services offered by the Company. and are therefore unsuitable for direct 
shareholder oversight. The Proposal is similar to the proposals excluded in Bane Olle Corp. and 
PelSmarr. Inc, (both cited above), because in alltlm:e instances the company ""as asked to 
provide specific disclosures regarding a panicular product offered or scrvice performed as part of 
the company's core business. See also Bank ofAmerica Corp, (avail. Feb, 27, 2008) 
(concurring. on ordinary business grounds. with Ille exclusion of a proposal requesting a report 
disclosing the company"s policies and praclices reg3Jding lhe i'sunnce of credit cards because 
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such a report would relate 10 "credit policies. loan underwriting and customer relations"). 
Because the disclosure sought by the Proponent relates to management's decisions regarding a 
particular financial s(>rvicc, the Proposal may be exeluded as a mailer of ordinary business, 

B.	 The Proposal's Excludable BecaJi!>'e il/1l\'olws an Inlerllal Emlua/ioll of 
Ihe Risks Ihe Comptmy Faces as Q Resull oflis Operalions, 

The Proposal is excludable pursuant to well established StafTprecedenl concurring that 
proposals requesting an internal assessment of risk arising out of a company's operutions 
constitute ordinary business. In StafT Legal Bulletin No. 14C (J un(> 28, 2OOS) ("SLB 14C"), the 
Staff stated: 

To the extent that a proposal and supporting statement focus on the company 
engaging in an internal assessment of the risks or liabilities that the company 
faces as a result of its operations that may ad"('!'$ely afTeet the environment or the 
pUblic's hcalth, we concur with the company's view that there is a basis for it to 
exclude the proposal under rule 14a-8(iX7) as relating to an evaluation of risk. 

Although the language cited above specifically addresses proposals related to the 
environment or public health. the StafThas applied the same reasoning to othcr proposals seeking 
an assessment of risks arising from a company's operutions. For example. in JI'Morgon Chase 
& Co. (avail. Feb. 28, 2001). the StafT concurred in the exclusion of a proposal that requested a 
diSClission on the risks of inflation and deflation on the company's performance because the 
proposal involved an "evaluation of risk," See also Union Pacific Corp. (avaiL Feb. 21. 2007) 
(concurring in the exclusion ofa proposal asking for a report on the company's efforts to 
safeguard operations and minimize financial risk from a terrorist atlack or other homeland 
security incidem). 

Other recent precedent affirms the Staffs long-held IXJsition that shareholder proposals
 
requesting an evaluation of risk are excludable under Rule 14a-8(i)(7) beeause they deal with
 
ordinary business operations. In a no-action leiter addressing a proposal asking a company to
 
disclose ilS "collateral and other credit risk management policy" for and exposure in structured
 
investment vehicles, structured securities and conduits, the StafTnoted that the proposal was
 
excludable as ordinary business because it involved the "evaluation of risk," Merrill Lynch &
 
Co., Inc. (avail. Feb. 19, 2008). See also The Trawlers GrOI'p, Inc, (avail. Mar. 13. 1998)
 
(concurring under Rule 14a-8(i)(7) in the exclusion of a proposal recommending that the board
 
of directors adopt certain FASB rules for accouming for derivative financial instruments before
 
such rules become mandatory): Johmon COnlrols, Inc. (avail. CXt. 26, (999) (concurring on
 
ordinary business grounds with the exclusion of a proposal requesting the company to
 
specifically identify the truc value of shareholders' equity).
 

The Company's cor(> business operatiollS involve the assumption and managemtlll of 
business risk and the developmcnt and implementation of risk management policies. The current 
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Proposal seeks to micro-manage \he Compan) 's operations b)' subjeding to direcl shareholder 
o\'ersighl internal management decisions ~arding!he quantity and category ofa partieulllf 
financial service that the Compan)' offer:s il'l clients, 

[n the "".,hereas" clauses preceding the Proposal, the Proponent repeatedly refers to the 
need to better evaluate, di:.;close, and manage risk. The "whereas" clauses contain quotations 
calling for improvements to "risk management practices" and the rcduction of "operational risk 
and infrastructure failures," This type of assessment offinanciaJ risks is a fundamental pan of 
management's obligation to run the Company on 11 day-to-day basis because, as a broad·based 
financial institution, the Company must evaluate risks in determining \\hether to pro,'ide 
particulllf finandal scl'\'ices and how to provide them. 

Pursuanl to Staffpm:cdcnl. proposals need 001 explicitly =IlleSt an -e,'aluation of risk
to be excludable on thai basis under Rule [4a·8(iX7). RaIhcr.!he Staff looks be)'ond ",ilethcr a 
proposal refers spttilica1ly 10 an as:sewnem of risk. and ins:lead looks to. proposal's underl)ing 
focus, As a result. ,",'en though the Proposal Goes 00l specifically ask the Compan) for a-risk 
assc:ssmenl... il does ask for informaIiOll about \he Compan) .s risk exposwe wing from its 
invoh etnent in the credit default swap market. This is similar to the situation In se,'era! other 
no-action lener:s where the Staff has granted relief. &e 1M !War SUartlS Companiu Inc. (_,-ail. 
Feb. 5. 2008); Washing/on MUfoo/. Inc. (avail, Feb,S, 2OOS) (in each case:, concurring in the 
exclusion ofa proposal that =Iuested a r(port discussing the company's potential financial 
exposure as 11 result of the mortgage securities crisis); General Elec/ric Co. (Bug:a'rich) (avail. 
Jan. 9, 2OOS) (concurring in the exclusion of a proposal that requested a repon on the polential 
damage 10 the company's brand name and reputation as a result nfsourcing of products and 
services from the Pcople's Republic of China); Grea/ Plaim Energy Inc. (avail. Fcb. [0,2007) 
(concurring in the exclusion of proposal that the company prepare a "financialllnalysis ... ofthc 
impact" of a carbon dioxide cmissions tax); flew/ltll-Packard Co. (Free Ell/uprise AC/ion Fund) 
(avail. Jan. 22, 2007) (concurring in the exclusion of a proposal thaI requested a repon on the 
development and -eO$~ and benefits~ of a greeMouse gM emissions policy); The [)ow Chemirol 
Co. (Free En/uprise Act/on Fund) (avail. Feb. 23. 2OOS) (concurring in the exclusion of a 
proposal that =Iuested a repon describing the reputaliorW and financial impact of the 
company's response 10 pending litigation); American InurnD/ionai Group, I~ (Bos/on Common 
.uul Manage_nl) (avail. Feb. 19,20(4) (concurrins in the exclusion ofa proposal that 
requested a repon on -me «onomic eff«ts of HIV'AIDS. tubcTculO$is and malaria pandemics 
OIl the compan)'5 business stralegyi. 

We recogniu thaI the ConunissiOll has staled that cenain operalions-related proposals 
may focus on sufficientl)' significant social policy iuues so as to preclude exclusion as ordinary 
business in certain circumstances. See SLB 14C SectiOll D( I). But the manner of disclosing 
trades in credit default swaps has never ~cn considered a significant polic)' issue ~)'ond the 
realm of the Company's ordinary business operalions. On the contrar)', in The Tnweler!i GrOl'p, 
inc. (Mar. 13, 1998), the Staff declined to apply tnc "significant social policy issue" exceplion 10 
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a proposal seeking enhanced disclosure of derivative finlUlcial instruments, Su also Merrill 
Lynch & Co" Inc, (avaiL Feb, 19,2008), (concurring on ordinary business grounds in the 
exclusion ora proposal requesting tMtthe company disclose its exposure in structured 
investment vehicles, structured securilies and conduils). Similarly. the Proposal does not focus 
on a significant social policy. as its primllr)' focus is Inc Company's reponing of its sales of a 
panicular financial service to its clients. 

Furthermore, the Proposal is distinguishable from proposals that may not be excluded 
because they focus on the company acting to a1te'r or elimina1e aeth i~ !hal h.n·e an lIolh'ene 
effect on the erwironmml or that ha,'c other significant social policy implications. For example. 
in JMCo. (a\'ail. Mar. 7. 2(06). a proposal which requested the board to implmrent ancLor 
increase activily on specifie principles relating to human and labor rightS in the People's 
Republic ofChina could not be excluded. In contrast. rather than focusing on the Company 
eliminating or changing its sales of credit default swaps. the Proposal focuses on disclosure of 
the risks and beneHls the Company faces as a result of its participation in the credit default 
market. Thus. the Proposal is comparable to the proposal al issue in Newmon! Mining Corp. 
(avail. Jan. 12. 2006), in which the Stall" concurred with the exclusion undcr Ruk 14a-8(i)(7) of a 
shareowner proposal requesting that manago:mcnl review operations in Indonesia and referencing 
"potentiallinancial and reputational risks incu=<! by the company as an outgrowth of these 
operations" because the proposal relaled to "evalualion of risk." 

As "'ith the letlen IIddressed in SlB 14<: and the no-aclion lenen cited above. in
 
requesting discl~ related 10 one of many fmancial senices offered by the Company. the
 
Proposal focuses on an internal assessmenl of the risks the Company faces as pan of its day-lo

day operatilli decisions. Accordingly. lbe Proposal i$ excludable because it addresses lhe
 
Compan)" $ inlernal assessment of risks. whieh is a matter ofordinal)' business.
 

III.	 The I'roposal May Be [lcluded undrr Rule 14a·8(i)(3) Secause It Is Impermissibly 
Vagur and Inddinile so as Tu Be InhcrenlJy Misleading. 

If the Stall" does not eon<:ur thattbe Company has substantiall)' implemented the Proposal 
as set forth in Seclion I abo\'e. then we belicl'e that the Proposal's failure to define key terms 
renders il so "ague and indefinite that il may properly be excluded LlfIder Rule 14a~8(i)(3) as 
being in \'iolalion of Rule 14a-9. Rule 14a·ll(iX3) permits the exclusion ofa shareholder 
proposaI if the proposal or supponilli 5Wrolm1 is COfttrar} to an) of the Commission's prollY 
rules or regulalions, including Rule 14a-9. "'hkh prohibits materially faise or misleading 
statements in proxy solieiting materials. The Staff consistently has taken tnc pGSition that ,..gut: 
and iDdeflllile sharroolder proposals are Uthn-mlly misleading and therefore ellcludable under 
Rule 14a·8(i)(3) because share'holders cannot make an informed decision on lbe merits of a 
proposal "'ilhoul al leas! kno""ing what they tITC voting on. See Staff Legal Bulletin No. 14B 
(Sept. IS. 2QO.t) r-SLB 148") (noting that "neither the stockholders "oting on lhe proposal, nor 
the company in implementing the proposal (if adopledj. Il,"ould be able to delerminl' \lith any 
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reasonable certainty exactly what aclions or measures the' proposal requires-). Su also l»Yr \' 
SEC, 287 F.2d TIl, 7S1 (8th Cir. 1961) (-1111 appears 10 us lha1 the proposal. as drafted and 
submitled to the' oompany. is so \'lIgUC and indefinile as 10 make il impossible for rithtt!be board 
ofdirec10n or the stockholders at large 10 rom~hend P'«isely what the proposal would 
email.-). 

Morro\'cr. the Staff has concurT'Cd. on numerous occasions. that Ii $han:holder proposal 
was sufficiently misleading so as 10 juslify its exclusion where a compan) and its ~holders 

might interpret the proposal different!), such that "any action ultimately llllen b) the (cJompany 
upon implementalion [oftbe proposal) could be significantl} different from the actions 
cnvisioned by shareholders "OIing on the' proposal." Fuqua Indwilriu. II1C (avail. 
Mar. 12. 1991). See also Bank ofAmtri~a Corp, (a,·ail. June 18,2007) (concurring wilh the 
exclusion of a shareholder proposal in reliancc on Rule 14a·S{iX3) y,here the proposal called for 
the board of dirlX:lOrs to compilc a report "concerning thc thinking of the Directors concerning 
representative pa}'ees")~ Pugn Energy, Inc. (avail. Mar. 7. 2002) (permil1ing e.~clusion ofa 
proposal requesting that the company's board of directors '1ake the neccssary steps to implement 
a policy ofimpro\'ed corponllc governance"), 

Hen:. Ihe Proposal seeks disclosure oflhe "ealegory" and "value" of,he credit default 
swaps enlered in,o by 'he Company bu' docs not define either term or o,hemisc specify the type 
ofinfonnation thaI the category or ,'ll1uo: of credit default swaps might comprise. Thc term 
"category~ could conceivably refer to an) distinguishing fealllJe of the various types ofcredit 
default swaps. including. "it!lout limilation. (i) whcther such swaps relate 10 a singlc referencc 
entity' or an index of reference entities. (ii) ....hether such s.....aps relate to exposure 10 an enlire 
index ofref= entities or only a slice (W -uanche- ofexpo5Wl: under such an index. 
(iii) whether such swaps are agreed on the basis ofSW1dard ioollS1r)' docurnental.ion or on a one 
offor "bespokc" basis, (iv) ifsuch sy,<tps ro:lale 10 an index ofro:fo:rrnce entities. y,hethet the 
inck'l: is the most CIllTCllI or ~on the run

Mindex or y,heIher such index has been superseded by 
more Currenl "eBions. (\') whether such sy,<tps are y,ith. Ocaler cO\ll\terpany or a non dealer 
eountcrpany. (\'i) the industry. geogaphic location. <;redil noting (if". in\~1 grade \'S. hIgh 
field) of the refe=x:e entit) or enlities thai are the subject ofsuch s....-aps. or (, ii) .... hether the 
obligations of the prottttion ~'er under such swaps have been prepaid or are pay"'ble o'-er time:. 
Similarl). the' Mvalue" ofa credit dcfauh swap could po1C1ltiall} mean the price for which the 
financial instr\llJlf"nl was sold. the rnarl:et \l1lue of the cmiit default swap at the time of 
disclosure. or the' risk potential incUlTC'd by one pan} to a swap (or avoided b) the other pany'). 
In this SoffiSC, the Proposal is similar 10 the proposal addre5s.ed in Dye'r \'. SEC beocause it is so 
indefinite"'\l5 to make it imp0s5iblc for either the board of diro:cton or the stockholders at large 



omc~ ofChi~fCoun>el

Division of Corporation Financ~

January 9. 2009
Pag~ II

to compreh~nd predscly what the propo>al would enlllil... t See 287 F.2d at 781. See also Thl!
Boeing Corp. (avail. Feb. 10. 2004) (e:<duding a proposal under Rule 14a-8(iX3) whl're the
eompany argued that its shareholders "cannot be e:<pected to make an informed decision on the
merits of the Proposal without at least knowing what they are voting on,"); Capital One
Financial Corp. (avail. Feb. 7, 20(3) (excluding a plOposal undl" R.ule 14a-8(iX3) where the
company argued that its shareholders "would not know with any certainty what th~y are voting
~ither for or against."). Ifth~ Propos-al were adopt~d. the Company's eonsequ~nt disclosure of
the "cat~gory" and "value" of its trades in credit default swaps eould be significantly different
from the inform31ion shareholders had envisioned the Company would rcport,

Accordingly. because the Proposal is impermissibly vague and indcfinite so as to be
inherl'ntly misleading, it is excludable under Rule 14a-8(iX3).

CONCLUSION

Based upon the foregoing analysis, we respectfully r~questtha1the StalY concur that it
will take no action ifthc Company excludes the Proposal from its 2009 Proxy Materials. We
would be happy to provide you \\ith any additional information and answer any questions that
you may have regarding this subject.

In contrast to th~ Proposal. FSP FAS 133-1 and FIN 45-4 provid~s a d~taiJcd description of
the type of infomllitiotl that must be reported regarding trades in credit dl'rivatives (including
credit default swaps), Companies subject to FSP FAS 133-1 and FIN 45--4 (including the
Company) must report the ··the approximate term of the eredit dl:rivmive, thl: reason(s) for
entering into the credit derivativ<::. the eVents or circumstances Ihat would requir~ the
[compan)'J to perform under the credit derivative and tile current Status of the
paymentlperfonnance risk" of the credit derivative. In addition, such companies must report
llle fair value of the credit derivative as of \hl' date of the fmancial stotement and tile
maximum potential amount of future payments the scllt"r could be required to make under the
credit derivati\'e.
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If we can be of any fu"her assistance in this maner, please do not hesitate to call me at 
(212) 270-7122 or Amy L. Goodman of Gibson. Dunn & Crutcher LLP at (202) 955-8653. 

Sincerely, 

Anthony J. Horan 

AJHlals 
Em:losures 

cc:	 Amy L. Goodman, Gibson, Dunn & Crutcher LLP 
Rev. Seamus P. Finn, OML Missionary Oblates of Mary Immac\ll:ltc 
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FSP FAS 133-1 and FIN 45-4 

FASB STAFF POSITION 

No. FAS 133-1 and FIN 45-4 

Title:	 Disclosures about Credit Derivatives and Certain Guarantees: An Amendment of 

FASB Statement No. 133 and FASB Interpretation No. 45; and Clarification of the 

Effective Date ofFASB Statement No. 161 

Date Issued: September 12, 2008 

Objective 

1. The credit derivatives market has expanded significantly over the past few years. 

Financial statement users and others have expressed concerns that the current disclosure 

requirements for derivative instruments and certain guarantees do not adequately address 

the potential adverse effects of changes in credit risk on the fmancial position, financial 

performance, and cash flows of the sellers of credit derivatives and certain guarantees. 

This FSP amends FASB Statement No. 133, Accounting for Derivative Instruments and 

Hedging Activities, to require disclosures by sellers of credit derivatives, including credit 

derivatives embedded in a hybrid instrument. This FSP also amends FASB Interpretation 

No. 45, Guarantor's Accounting and Disclosure Requirements for Guarantees, Including 

Indirect Guarantees ofIndebtedness of Others, to require an additional disclosure about 

the current status of the payment/performance risk of a guarantee. Further, this FSP 

clarifies the Board's intent about the effective date of FASB Statement No. 161, 

Disclosures about Derivative Instruments and Hedging Activities. 

FSP on Statement 133 and Interpretation 45 (FSP FAS 133-1 and FIN 45-4) 



FSP FAS 133-1 and FIN 45-4

All paragraphs in the FSP have equal authority.
Paragraphs in bold set out the main principles.

FASB Staff Position

Disclosures about Credit Derivatives and Certain Guarantees

Scope

2. This FSP applies to credit derivatives within the scope of Statement 133, hybrid

instruments that have embedded credit derivatives, and guarantees within the scope

of Interpretation 45. A credit derivative is a derivative instrument (a) in which one or

more of its underlyings are related to the credit risk of a specified entity (or a group of

entities) or an index based on the credit risk of a group of entities and (b) that exposes the

seller to potential loss from credit-risk-related events specified in the contract. Examples

of credit derivatives within the scope of this FSP include, but are not limited to, credit

default swaps, credit spread options, and credit index products.

3. This FSP's amendment to Statement 133 also pertains to hybrid instruments that

have embedded credit derivatives (for example, credit-linked notes).

Amendment to Disclosure Requirements of Statement 133

4. A seller of credit derivatives shall disclose information about its credit

derivatives and hybrid instruments that have embedded credit derivatives to enable

users of financial statements to assess their potential effect on its financial position,

financial performance, and cash flows. The term seller refers to the party that assumes

credit risk, which could be a guarantor in a guarantee-type contract, and any party that

provides the credit protection in an option-type contract, a credit default swap, or any

other credit derivative contract. A seller is also sometimes referred to as a writer of the

contract.

FSP on Statement 133 and Interpretation 45 (FSP FAS 133-1 and FIN 45-4) 2



FSP FAS 133-1 and FIN 45-4 

5. For each statement of financial position presented, the seller of a credit derivative 

shall disclose the following infonnation for each credit derivative, or each group of 

similar credit derivatives, even if the likelihood of the seller's having to make any 

payments under the credit derivative is remote. One way to present the infonnation for 

groups of similar credit derivatives would be first to segregate the disclosures by major 

types of contracts (for example, single-name credit default swaps, traded indexes, other 

portfolio products, and swaptions) and then, for each major type, provide additional 

subgroups for major types of referenced/underlying asset classes (for example, corporate 

debt, sovereign debt, and structured finance). 

a	 The nature of the credit derivative, including the approximate tenn of the credit 
derivative, the reason(s) for entering into the credit derivative, the events or 
circumstances that would require the seller to perfonn under the credit 
derivative, and the current status (that is, as of the date of the statement of 
financial position) of the payment/perfonnance risk of the credit derivative. 
For example, the current status of the paymentJperfonnance risk of a credit 
derivative could be based on either recently issued external credit ratings or 
current internal groupings used by the seller to manage its risk. An entity that 
uses internal groupings shall disclose how those groupings are determined and 
used for managing risk. 

b.	 The maximum potential amount of future payments (undiscounted) the seller 
could be required to make under the credit derivative. That maximum potential 
amount of future payments shall not be reduced by the effect of any amounts 
that may possibly be recovered under recourse or collateralization provisions 
in the credit derivative (which are addressed under (d) below). If the terms of 
the credit derivative provide for no limitation to the maximum potential future 
payments under the contract, that fact shall be disclosed. If the seller is unable 
to develop an estimate of the maximum potential amount of future payments 
under the credit derivative, the seller shall disclose the reasons why it cannot 
estimate the maximum potential amount. 

c.	 The fair value of the credit derivative as of the date of the statement of 
fmancial position. 

d.	 The nature of (1) any recourse provisions that would enable the seller to 
recover from third parties any of the amounts paid under the credit derivative 
and (2) any assets held either as collateral or by third parties that, upon the 
occurrence of any specified triggering event or condition under the credit 
derivative, the seller can obtain and liquidate to recover all or a portion of the 
amounts paid under the credit derivative. The seller shall indicate, if estimable, 
the approximate extent to which the proceeds from liquidation of those assets 
would be expected to cover the maximum potential amount of future payments 
under the credit derivative. In its estimate of potential recoveries, the seller of 
credit protection shall consider the effect of any purchased credit protection 
with identical underlying(s). 

FSP on Statement 133 and Interpretation 45 (FSP FAS 133-1 and FIN 45-4) 3 
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6. With respect to hybrid instruments that have embedded credit derivatives, the seller 

of the embedded credit derivative shall disclose the required information for the entire 

hybrid instrument, not just the embedded credit derivatives. 

Amendment to Disclosure Requirements oflnterpretation 45 

7. The disclosures for sellers of credit derivatives are substantially similar to those 

currently required for guarantors under paragraph 13 of Interpretation 45 except for the 

disclosure about the current status of the payment/performance risk of the credit 

derivative. To have similar disclosures for instruments with similar risks and rewards, this 

FSP amends paragraph 13(a) ofInterpretation 45 to require disclosure of the current status 

of the payment/performance risk of the guarantee. For example, the current status of the 

payment/performance risk of a credit-risk-related guarantee could be based on either 

recently issued external credit ratings or current internal groupings used by the guarantor 

to manage its risk. An entity that uses internal groupings shall disclose how those 

groupings are determined and used for managing risk. 

Effective Date and Transition 

8. The provisions of this FSP that amend Statement 133 and Interpretation 45 shall be 

effective for reporting periods (annual or interim) ending after November 15, 2008. 

9. This FSP encourages that the amendments to Statement 133 and Interpretation 45 be 

applied in periods earlier than the effective date to facilitate comparisons at initial 

adoption. In periods after initial adoption, this FSP requires comparative disclosures only 

for periods ending subsequent to initial adoption. 
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Clarification of the Effective Date of Statement 161

Background

10. Paragraph 7 of Statement 161 states, ''This Statement shall be effective for financial

statements issued for fiscal years and interim periods beginning after November 15, 2008.

Early application is encouraged."

11. In deciding on the effective date for Statement 161, the Board intended that entities

begin providing the additional disclosures for the first reporting period beginning after

November 15, 2008. However, the use of the terms fiscal years and interim periods in

paragraph 7 of Statement 161 has raised questions about whether the disclosures are

required in the 2009 annual financial statements (for example, in the 10-K filings) for

entities with non-calendar year-ends (for example, March 31, 2009), because an annual

report (such as a 10-K filing) generally does not include separate financial statements for

the fourth-quarter interim period.

Oarification

12. This FSP clarifies the Board's intent that the disclosures required by Statement

161 should be provided for any reporting period (annual or quarterly interim) beginning

after November 15, 2008. For example, an entity with a March 31 fiscal year-end shall

provide the disclosures for its fourth quarter interim period ending March 31,2009, in its

2009 annual financial statements.

13. This clarification of the effective date of Statement 161 is effective upon issuance of

this FSP.

The provisions of this FSP need not be applied to immaterial items.
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This FSP was adopted by the unanimous vote of the jive members of the Financial 
Accounting Standards Board: 

Robert H. Herz, Chairman 
George 1. Batavick 
Thomas 1. Linsmeier 
Leslie F. Seidman 
Lawrence W. Smith 
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Appendix A 

AMENDMENTS TO STATEMENT 133 AND INTERPRETATION 45 

AND CLARIFICATION OF THE EFFECTIVE DATE OF 

STATEMENT 161 

Amendment to Statement 133 

AI. Statement 133 is amended as follows: [Added text is underlined.] 

a. Paragraph 44DD is added as follows: 

For the purpose of this paragraph, a credit derivative is a derivative 
instrument (1) in which one or more of its underlyings are related to the 
credit risk of a specified entiU' (or a group of entities) or an index based on 
the credit risk of a group of entities and (2) that exposes the seller to potential 
loss from credit-risk-related events specified in the contract. Examples of 
credit derivatives within the scope of this paragraph include, but are not 
limited to, credit default swaps, credit spread options, and credit index 
products. This paragraph's scope also includes a hybrid instrument that has 
an embedded credit derivative (for example, a credit-linked note). A seller 
of credit derivatives shall disclose information about its credit derivatives 
and hybrid instruments that have embedded credit derivatives to enable users 
of financial statements to assess their potential effect on its financial 
position, financial performance, and cash flows. (The term seller refers to 
the party that assumes credit risk, which could be a guarantor in a guarantee
type contract. and any party that provides the credit protection in an option
U'pe contract. a credit default swap, or any other credit derivative contract. 
A seller is also sometimes referred to as a writer of the contract.> With 
respect to hybrid instruments that have embedded credit derivatives, the 
seller of the embedded credit derivative shall disclose the required 
information for the entire hybrid instrument. not just the embedded credit 
derivatives. For each statement of financial position presented, the seller of a 
credit derivative shall disclose the following information for each credit 
derivative, or each group of similar credit derivatives, even if the likelihood 
of the seller's having to make any payments under the credit derivative is 
remote. One way to present the information for groups of similar credit 
derivatives would be first to segregate the disclosures by major types of 
contracts (for example, single-name credit default swaps, traded indexes, 
other portfolio products, and swaptions) and then, for each major U'pe, 
provide additional subgroups for major U'pes of referenced/underlying asset 
classes (for example, corporate debt. sovereign debt. and structured finance). 
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a.	 The nature of the credit derivative, including the approximate term of the 
credit derivative, the reason(s) for entering into the credit derivative, the 
events or circumstances that would require the seller to perform under the 
credit derivative, and the current status (that is, as of the date of the 
statement of financial position) of the payment/performance risk of the 
credit derivative. For example, the current status of the 
payment/performance risk of a credit derivative could be based on either 
recently issued external credit ratings or current internal groupings used 
by the seller to manage its risk. An entity that uses internal groupings 
shall disclose how those groupings are determined and used for managing 
risk. 

b.	 The maximum potential amount of future payments (undiscounted) the 
seller could be required to make under the credit derivative. That 
maximum potential amount of future payments shall not be reduced by 
the effect of any amounts that may possibly be recovered under recourse 
or collateralization provisions in the credit derivative (which are 
addressed under (d) below). If the terms of the credit derivative provide 
for no limitation to the maximum potential future payments under the 
contract, that fact shall be disclosed. If the seller is mabIe to develop an 
estimate of the maximum potential amount of future payments under the 
credit derivative, the seller shall disclose the reasons why it cannot 
estimate the maximum potential amount. 

c.	 The fair value of the credit derivative as of the date of the statement of 
financial position. 

d.	 The nature of (1) any recourse provisions that would enable the seller to 
recover from third parties any of the amounts paid under the credit 
derivative and (2) any assets held either as collateral or by third parties 
that. upon the occurrence of any specified triggering event or condition 
under the credit derivative, the seller can obtain and liquidate to recover 
all or a portion of the amounts paid under the credit derivative. The seller 
shall indicate, if estimable, the approximate extent to which the proceeds 
from liquidation of those assets would be expected to cover the 
maximum potential amount of future payments mder the credit 
derivative. In its estimate of potential recoveries, the seller of credit 
protection shall consider the effect of any purchased credit protection 
with identical underlying(s). 
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Amendments to Interpretation 45 

A2. Interpretation 45 is amended as follows: [Added text is Wlderlined and deleted 

text is struek out.] 

a. Paragraph 6(h) is added as follows: 

A guarantee that is accounted for as a credit derivative instrument at fair value 
under Statement 133, as described in paragraph 44DD of Statement 133. 

b. Paragraph 7(a): 

A guarantee, other than a credit derivative as described in paragraph 44DD of 
Statement 133, that is accounted for as a derivative instrument at fair value 
under Statement 133. 

c. Paragraph 13(a): 

The nature of the guarantee, including the approximate term of the guarantee, 
how the guarantee arose, ~the events or circumstances that would require 
the guarantor to perform under the guarantee, and the current status (that is, as 
of the date of the statement of financial position) of the payment/performance 
risk of the guarantee. For example, the current status of the 
payment/performance risk of a credit-risk-related guarantee could be based on 
either recently issued external credit ratings or current internal groupings used 
by the guarantor to manage its risk. An entity that uses internal groupings shall 
disclose how those groupings are determined and used for managing risk. 

Clarification of the Effective Date of Statement 161 

A3. Paragraph 7 of Statement 161 is amended as follows: 

This Statement shall be effective for finaneial statements issued for fiseal years 
and quarterly interim periods beginning after November 15, 2008:-, and fiscal years 
that include those quarterly interim periods. In the first fiscal year that this 
Statement is applied, the disclosures may omit information related to quarterly 
interim periods that began on or before November 15, 2008. An entity shall 
clearly identify the periods covered by these disclosures. For example, an entity 
with a March 31 fiscal year-end shall provide the disclosures for its fourth quarter 
interim period ending March 31, 2009, in its 2009 annual financial statements. 
Early application is encouraged. 

FSP on Statement 133 and Interpretation 45 (FSP FAS 133-1 and FIN 45-4) 9 



FSP FAS 133-1 and FIN 45-4

Appendix B

BACKGROUND INFORMATION AND BASIS FOR CONCLUSIONS

Introduction

B1. Proposed FSP FAS 133-b and FIN 45-c, Disclosures about Credit Derivatives and

Certain Guarantees: An Amendment ofFASB Statement No. 133 and FASB Interpretation

No. 45, was issued for public comment in May 2008. The Board received 16 comment

letters and redeliberated the substantive issues raised in those letters at a public meeting in

August 2008.

B2. This appendix summarizes the Board's considerations in reaching the conclusions

in this FSP. It includes reasons why the Board accepted particular approaches and

rejected others. Individual Board members gave greater weight to some factors than to

others.

Background Information

B3. Over the past few years, credit default swaps have become the most dominant

product of the credit derivatives market. According to the "Year-End 2007 Market

Survey" by the International Swaps and Derivatives Association, the estimated notional

amount of outstanding credit default swaps was $62.2 trillion in December 2007, up from

$34.4 trillion in December 2006 and $17.1 trillion in December 2005. 1

B4. The credit default swaps market has become the focus of attention for market

participants and regulators because of the turmoil in credit markets during 2007 and 2008.

Some sellers of credit derivatives have been faced with severe adverse conditions because

a large number of the obligations that are referenced in the credit default swaps are facing

actual or potential defaults. As a result, the sellers of credit default swaps may have large

liabilities associated with those actual and potential defaults. In addition, due to the

potential effects those defaults may have on their financial position, some sellers of these

lIntemational Swaps and Derivatives Association, http://www.isda.org/statistics/recent.html (accessed May
2008).
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instruments are facing the potential of a credit downgrade or already have been 

downgraded by one or more credit-rating agencies. 

B5. Some financial statement users have expressed concerns that the disclosure 
,"requirements in Statement 133 do not adequately address the potential adverse effects of 

changes in credit risk on the financial position, financial performance, and cash flows of 

the sellers of credit derivatives. In March 2008, the Board added a short-term project to 

its agenda to improve disclosures about credit derivatives. 

Scope 

B6. In the proposed FSP, the Board decided to limit the scope of the proposed credit risk 

disclosures to sellers of credit derivatives that are subject to the requirements of Statement 

133. Some respondents to the proposed FSP said that instead of issuing piecemeal 

disclosure guidance for specific financial instruments, the FASB should address disclosure 

for all financial instruments comprehensively and completely in a single project that 

would also address convergence with international financial reporting standards. The 

Board agreed with those respondents that risk-related disclosure requirements for all 

financial instruments would be an improvement; however, it decided to limit the scope of 

this FSP to sellers of credit derivatives to address, in the near-term, the lack of disclosures 

about the potential exposure to, and cash flow effects associated with, credit derivatives. 

Similarly, the Board decided not to specifically address in this project disclosures by 

buyers of credit derivatives because (a) the relevant risks to buyers such as counterparty 

risk and concentration risk, are inherent in all derivatives and financial instruments, not 

just credit derivatives, and (b) FASB Statement No. 107, Disclosures about Fair Value of 

Financial Instruments, currently requires disclosures relating to these risks for all 

financial instruments. 

B7. During the redeliberation process, some Board members requested that the FASB 

staff perform research to assess the feasibility of expanding the scope of this FSP to 

include any guarantee that (a) exposes the guarantor to significant potential loss from 

credit-risk-related events specified in the contract and (b) is outside the scope of Statement 
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133, FASB Statement No. 163, Accountingjor Financial Guarantee Insurance Contracts, 

and Interpretation 45. 

B8. The FASB staffs research identified certain insurance contracts that are outside the 

scope of this FSP but may be similar to the credit-risk-related guarantees that are within 

the scope of this FSP. Examples of those insurance contracts include private mortgage 

insurance, credit insurance on trade receivables, and surety insurance. Insurance contracts 

generally are excluded from the scope of both Statement 133 and Interpretation 45. The 

Board decided that the scope of this FSP should not be expanded to include insurance 

contracts with similar credit risk exposures that currently are subject to 
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the accounting and disclosure requirements of generally accepted accounting principles 

for insurance contracts. The International Accounting Standards Board has a project on 

its agenda to consider accounting for insurance contracts, and, accordingly, the Board may 

consider in the future a project to address accounting and disclosures for insurance 

contracts. 

B9. The proposed FSP stated that credit derivatives generally are contracts in which the 

underlying is related to the credit risk of a specified entity (or a group of entities) or an 

index based on a group of entities. Some respondents recommended that the final FSP 

include a formal definition of a credit derivative, and others suggested clarifying the scope 

with respect to derivatives that have multiple underlyings. The Board agreed with those 

respondents and decided to include in this FSP additional language to clarify the scope. 

For example, the Board decided to clarify that a derivative with multiple underlyings 

would be within the scope of this FSP if it exposes the seller to potential loss from credit

risk-related events specified in the contract. 

B1O. Some respondents requested that the final FSP clarify the scope with respect to 

embedded credit derivatives. The Board agreed with those respondents and, therefore, 

clarified that this FSP's scope includes both (a) embedded credit derivatives that are 

bifurcated from the host contract and accounted for separately as required by Statement 

133 and (b) hybrid instruments that have nonbifurcated embedded credit derivatives (such 

as credit-linked notes). This FSP also clarifies that with respect to hybrid instruments that 

are within its scope, the required disclosures should be provided for the entire hybrid 

instrument, not for the nonbifurcated embedded credit derivative. 

Disclosures about Credit Derivatives and Certain Guarantees 

B11. Many credit derivatives and financial guarantee contracts provide similar support 

upon default of a specified obligation. A financial guarantee contract generally refers to 

circumstances in which the guaranteed party owns the guaranteed obligation. In contrast, 

for many credit derivatives, the purchaser of the credit protection does not necessarily 

own the assets that are being referenced in the derivative contract. Regardless of this 
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differentiating feature, the risks and rewards of a financial guarantee or a credit derivative 

are substantially similar. 

B12. Although many credit derivatives are similar to many guarantees, the disclosure 

requirements in Interpretation 45 apply to some, but not all, sellers of credit derivatives. 

For example, credit derivatives that require the buyer of credit protection to own the 

underlying referenced obligation are within the scope of Interpretation 45, while credit 

derivatives that do not have such a requirement are generally outside the scope of 

Interpretation 45. The Board believes that instruments with similar risks and rewards 

should have similar disclosures; therefore, the disclosures in Interpretation 45 should 

apply to the sellers of all credit derivatives. The Board noted that the buyer's ownership 

of the underlying referenced obligation does not affect the risks to the seller or the 

guarantor. 

B13. The Board believes that in addition to the guarantor's disclosures currently required 

for guarantees under Interpretation 45, the disclosure about the current status of the 

payment/performance risk of the guarantee or the credit derivative would be relevant to 

financial statement users. Information about management's assessment of the probability 

of payment/performance is helpful to understand the effect of these instruments on the 

financial statements. Accordingly, this FSP amends Interpretation 45 to add that 

disclosure requirement to guarantees that are subject to its disclosure requirements. 

B14. A majority of the respondents generally agreed with the proposed disclosures for 

credit derivatives and guarantees; however, they suggested that the Board clarify certain 

issues so as to improve the consistency of the application of this FSP in practice. The 

Board agreed with many of those suggestions, and, accordingly, this FSP includes 

revisions and clarifications to improve its practical implementation. For example, this 

FSP includes guidance about how an entity may determine groups of similar credit 

derivatives. 

B15. With respect to the disclosure about the current status of the payment/performance 

risk of the credit derivative, some respondents questioned whether the proposed FSP 

would require entities to use external credit ratings, when available, even though internal 
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groupings may be more relevant. They indicated that external credit ratings may not be 

current and, therefore, not as relevant as internal groupings. The Board did not intend to 

assign a higher level in a hierarchy to external credit ratings when compared with internal 

groupings. Accordingly, this FSP does not express any preference for the use of external 

credit ratings. However, an entity that uses internal groupings shall disclose how those 

groupings are determined and used for managing risk. 

Effective Date 

B16. The Board proposed that this FSP would be effective for fiscal years and interim 

periods ending after November 15, 2008. The proposed effective date was earlier than 

that for Statement 161, which is effective for fiscal years and interim periods beginning 

after November 15, 2008. The Board believes that because of the large size of the credit 

derivatives market and the importance of having similar disclosures for similar 

instruments, the effective date for this FSP should be as soon as practicable. The Board 

reasoned that an early effective date could be practicable because the proposed disclosures 

for all credit derivatives within the scope of Statement 133 are similar to those already 

being provided for certain credit derivatives that are within the scope of Interpretation 45 

(other than the disclosure about the current status of the payment/performance risk). 

B17. A majority of the respondents disagreed with the proposed effective date for this 

FSP. They said that the FSP should be effective at the same time as Statement 161. Many 

preparers said that an identical effective date for both Statement 161 and this FSP is 

appropriate to facilitate an efficient and effective implementation because both standards 

address disclosures about derivative instruments and, as such, an identical effective date 

would reduce the overall cost of required system changes. 

B18. The Board, however, disagreed with those respondents because it believes that 

sellers of credit derivatives already should have the information necessary to comply with 

the requirements of this FSP (for example, the maximum potential future payments or the 

contract's notional amount) if the seller manages its risks. The Board also noted that the 

disclosures required by this FSP are different from those required by Statement 161 and, 

therefore, the two disclosures need not have the same effective date. The Board believes 
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that financial statement users need the additional information required by this FSP as soon 

as possible and that the effective date of this FSP is appropriate to meet user needs. 

Benefit-Cost Considerations 

B19. The objective of financial reporting is to provide information that is useful to 

present and potential investors, creditors, donors, and other capital market participants in 

making rational investment, credit, and similar resource allocation decisions. However, 

the benefits of providing information for that purpose should justify the related costs. 

Current and potential investors, creditors, donors, and other users of financial information 

benefit from the improvements in financial reporting, while the costs to implement a new 

standard are borne primarily by current investors. The Board's assessment of the costs and 

benefits of issuing an accounting standard is unavoidably more qualitative than 

quantitative because there is no method to objectively measure the costs to implement an 

accounting standard or to quantify the value of improved information in financial 

statements. 

Benefits 

B20. Financial statements users who responded to both this proposed FSP and the 

FASB staff's earlier request for input during the project's research phase generally agree 

with the Board's view that the proposed disclosures by sellers of credit derivatives are 

useful and needed. This FSP's amendment ofInterpretation 45 to require disclosure about 

the current status of the paymenVperformance risk of guarantees also will be useful to 

financial statement users. In addition, some of the respondents who are financial 

statement preparers said that the proposed disclosures will improve the transparency of 

financial reporting. 

Costs 

B21. With respect to the costs of compiling the proposed disclosures, financial 

statement preparers were divided in their views. Some preparers said that the required 

disclosures would be, at least initially, burdensome, while some other preparers said that 

the disclosures will not be burdensome because they already provide similar disclosures 
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for guarantees within the scope of Interpretation 45 (other than the new disclosure about 

the current status of the payment/performance risk). 

B22. On balance, based on the input received from the respondents and because this 

FSP does not require retroactive application for periods before the effective date, the 

Board believes that the benefits of the disclosures exceed their compilation costs. 
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