
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

Februar 11, 2009

Andrew A. Gerber
Hùnton & Willams LLP
Ban of America Plaza
Suite 3500
101 South Tryon Street
Charlotte, NC 28280

Re: Ban of America Corporation
Incoming letter dated December 19,2008

Dear Mr. Gerber:

This is in response to your letters dated December 19,2008 and Januar 23,2009
concernng the shareholder proposal submitted to Ban of America by John Harngton.
We also have received letters on the proponent's behalf dated Januar 19,2009 and
Januar 26, 2009. Our response is attached to the enclosed photocopy of your
correspondence. By doing this, we avoid having to recite or sumarize the facts set forth
in the correspondence. Copies of all ofthe correspondence also wil be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals.

 

 
Heather L. Maples
Senior Special Counsel

Enclosures

cc: John Hargton
Hargton Investments, Inc.
1001 2nd Street, Suite 325
Napa, CA 94559

\



Februar 11,2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Ban of America Corporation
Incoming letter dated December 19,2008

The proposal would amend the bylaws to establish a board committee on U.S.
Economic Securty and authorize the chairan of the board to appoint the members of
the commttee.

There appears to be some basis for your view that Ban of America may exclude
the proposal under rule 14a-8(i)(2). We note that in the opinon of your counsel,
implementation ofthe proposal would cause Ban of America to violate state law.
Accordingly, we wil not recommend enforcement action to the Commission if
Ban of America omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(2). In reaching this position, we have not found it necessar to address the
alternative bases for omission upon which Bank of America relies.

Sincerely,  
Philip Rothenb  
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
 
INFORMAL PROCEDURES REGARING SHARHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arsing under Rule 14a-8 (17 CFR 240. 
 14a-8), as with other matters under the proxy 
rules, is to aid those who mustconiply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information :fished to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as MY information :fished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communcations from shareholders to the 
Commission's staff, the staffwill always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken. 
 would be violative ofthe statute or rule involved. The receipt by the staff 
of such information, however, should not be construed as changing the staff's informal 
procedures and proxy review into a formal or adversar procedure. 

It is important to note that the staff's and Commission's no-action responses to 
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposal. Only a cour such as a U.S. District Cour can decide whether a company is obligated
 

to include shareholder proposals in its proxy materials. Accordingly a discretionar 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
materiaL. 



SANFORD J. LEWIS, ATTORNEY 

Janua 26, 2009 

via emai1 

Offce of Chief Counel 
Division of Corporation Finance 
U.S. Securties and Exchange Commssion 
100 F Street, N.E. 
Washigton, D.C. 20549
 

Re: Shareholder Proposal Submitted October 30, 2008 to Ban of America Corporation for a 
the Board on US Economic Securty for 2009Bylaw Amendment to Establish a Commttee of 

Hargton Investments - Second Proponent Response 
includin2 Revised Statement re2ardin2 State Law Issues 
Proxy Materials on Behalf of 


i 

Dear Sir/Mada: 

Ban ofHargton Investments (the "Proponent") is beneficial owner of common stock of 


America Corporation (the "Company") and has submitted a shareholder proposal (the 
"Proposal") to the Company. We have been asked by the Proponent to respond to the 
company's second letter dated Janua 23,2009, sent to the Securties and Exchange 

prior letter ofJanua 19,2009, which was 
in response to the company's origial no action request of December 19, 2008. 
Commission by the Company, respondig to our 


A copy of ths letter is being emailed concurently to Andrew A. Gerber, Hunton & Williams 
LLP. 

Response 

At the outset, we note that two different companes tht received ths shareholder resolution 
have challenged it in no action letter requests. In addition to Ban of America, the resolution 

December 19,2008. We were responsible forwas also challenged by Citigroup, in a letter of 


respondig to both letters, and the two companes made different but overlapping assertions.
i 

Because Citigroup made more extensive state law clais, we generally used portons of the 
Citigroup response letter as a template for respondig to Ban of America's more lited
 

assertions. Unfortately, in our use of the template from the Citigroup letter, we inadvertently
 

included a few irelevant passages in our Ban of America response. 

Accordingly, we are begining this letter with a complete restatement of our response to 
Bank of America's state law claims, both to elinate the irelevant passages, and to
 

respond in a single location to both the company's prior arguments and their latest 
arguments on these Delaware law points. We hope that having our single consolidated 
arguent regardig the Delaware law questions assered by Ban of America will simplif
 

matters for the staff We apologie for any confusion or inconvenience, and recommend that 
Staff use the following restatement regardig the state law issues, and our origial letter of 
Janua 19,2009 for the other elements of the company's arguents.
 

PO Box 23 i Amerst, MA 0 i 004-023 i . safordlewis~strategiccunse1.net 
413 549-7333 ph.. 781207-7895 fax 
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RESTATED RESPONSE REGARING DELAWAR LAW CLAIS IN 
BAN OF AMRICA'S NO ACTION REQUEST1
 

il. THE COMPAN HA NOT MET ITS BUREN OF PROOF
 
REGARING VIOLATIONS OF DELAWAR LAW. 

The Company assert that the Proposal may be excluded from the 2009 Proxy 
Materials both because pursut to Rule 14a-8(i)(2) it would, if implemented, cause the 
Company to violate Delaware law, and also that as a result of the foregoing the company lacks 
the power to implement the bylaw pursuat to Rule 14a-8(i)( 6). As we will demonstrate 
below, for each of the assertions the Company has failed to show precedents that would be 
determative regardig the present Proposal, leavig these issues as unsettled questions of 
law. Therefore, the Company has not met its burden of provig either 14a-8 asserton. 

Intially, it should be noted that Staff Legal Bulleti No.14B provides "Shareholder
 

proponents who wish to contest a company's reliance on an opinon of counsel as to matters of 
state or foreìgn law may, but are not requied to, submit an opinon of counsel supportg their 

Delaware,position." In the present case, the proponent's counsel is not licensed in the state of 


law, namely whether the 
cases and statutory provisions cited by the company meet the company's burdens of proof as 
however, our comments involve analysis of a question of federal 


provided under rues 14a-8(i)(2) and 14a-8(i)(6). We believe we have demonstrated that the 
Company has not met its burden of proof set fort by SEC staff legal bulletins and precedents. 
We rely on readily available leadig academic analysis, and the cases and statutes cited by the 
company to draw ths conclusion. 

As the Division of Corporation Finance has said with re2ard to such state law 
Questions. it "cannot conclude that state law prohibits the bylaw when no judicial 
decision sQuarely supports that result." Exxon Corp. (avaiL. 28 Februar 1992). The 
Division has repeatedly refused to issue no action relief based on unsettled issues of state law. 
See, e.g., PLM Intern'/, Inc., SEC No-Action Lettr, 1997 WL 219918 (avaiL. 28 April 
 1997) 

("The staf notes in parcular that whether the proposal is an appropriate matter for
 

shareholder action appears to be an unsettled point of Delaware law. Accordigly, the
 

Division is unable to conclude that rue 14a-8( c)( 1) may be relied upon as a basis for
 

excludig that proposal from the Company's proxy materials"). See also, Hallburton 
Company avaiL. (avaiL. March 9, 2007) (The proposal would amend the company's bylaws to 
requie shareholder approval for futu executive severance agreements in excess of2.99
 

times the sum of the executive's base salar plus bonus). If the staff did not fid that the 
Directors' ability to manage the company,Hallburton resolution would violate the Board of 


i As noted above, this restated response is edited to eliinate the few irrelevant
 

passages in the prior letter, and to respond to both the first and second letter 
from Bank of America. 
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the resuts would be even more so in the present case where the resolution is diected solely 
towards a strctual decision for governance on a ver large and importt policy question.
 

See also Technical Communications, Inc. (avaiL. 10 June 1998); PG&E Corp. (avaiL. 26 
Janua 1998); International Business Machines Corp. (avaiL. 4 March 1992); Sears Roebuck 
& Co. 
 (avaiL. 16 March 1992). 

A. Shareholder ri2hts to amend bylaws are stron2lY supported yet poorly
 

defmed by existi2 Delaware statutorv law and court decisions. 

The basic legal background for ths resolution involves the stadig contest between 
two conflctig concepts in the Delaware corporation law. On the one hand, the diectors are
 

the company. On the other hand, 1he diectors 
work for the shareholders, and the shareholders have a set of tools for enforcing that 
relationship, pricipally among those the right to amend the corporate bylaws, and the right to 
fie the diectors though votig on their positions. 

charged with the management of the affais of 


The first of these concepts is embodied by the Delaware statutory framework 
cited by the Company, 88 DeL. C. § 141(a) (liThe business and affairs of every 
corporation organized under this chapter shall be managed by or under the diection of a 
board of directors, except as may be otherwise provided in this chapter or in its certificate 
of incorporation."); see also Pogostin v. Rice, 480 A.2d 619, 624 (DeL. 1984) ("(T)he 
bedrock of the General Corporation Law of the State of Delaware is the rule that the 
business and affairs of a corporation are managed by and under the diection of its 
board. ii). 

The countervailing concept is the primacy of shareholders as owners of the 
Company. Under Delaware law, shareholders have the authority to adopt or amend the 

its stock, 
the power to adopt, amend or repeal bylaws shall be in the stockholders entitled to vote." 
8 Del Code sec. 109 ( a). Section 109 fuher provides: 

corporation's bylaws: "After a corporation has received any payment for any of 


(b) The bylaws may contain any provision, not inconsistent with law
or with the certificate of incorporation, relating to the business of the 
corporation, the conduct of its affairs, and its rights or powers or the 
rights or powers of its stockholders, directors, offcers or employees. 
(8 DeL. C. 1953, § 109; 56 DeL. Laws, c. 50; 59 DeL. Laws, c. 437, § 1.) 

With the exception of the above language, the statute is noticeably silent on 
bylaw amendment by shareholders. However, the right of 

shareholders to allnd the bylaws is a fudamental aspect of the shareholder franchise. 
(By contrast, the aricles of incorporation can only be amended by the Board of Directors 
and the shareholders both ratifying such amendments.) Based on cases cited by the 

almost every aspect of 


bylaw amendments generally 
give a broad berth for shareholder amendments. The Company's letters and the Richards, 
Company it is apparent that the rules of construction of 
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Layton and Finger, P A letters are notable in their failure to show any precedent squarely 
finding that shareholders cannot amend the bylaws to create a committee or to assign 
responsibility for appointment of committee members to the Board Chairman, nor even 
precedents that demonstrate the cours would necessarly make such a finding. 

Much has been wrtten about the diculty of haroniing section 141 of Delaware 
judicial precedents which do so. 

Dependig on which of these two statutory provisions are placed in the foreground, 
General laws and section 109, and about the dear of 


the Delaware.statutes may lead to a conclusion that alost nothg can gointerpretation of 


into bylaws enacted by shareholders (essentially the Company's position), or that nearlyanytg can. .
 
An arcle by Professor John C. Coffee Jr? is widely cited as the best attempt to 

Delaware statutes, the 
appropriate lines of demarcation between acceptable and unacceptable bylaw amendments, 
and how they may place limtations on diectors' managerial power. In his analysis, re 

discern, based on the lited case law as well as the languge of 


suggests that unacceptable bylaw amendments would, among other thgs, address "ordiar
 

business decisions," reguate specific business decisions, and decide points of substace, whie 
acceptable bylaw amendments would relate to "fudaental" issues, woud relate to a broad 
and generically defied class of cases, or would relate priarly to procedure or process rather 
than substace. John C. Coffee, Jr., "The Bylaw Battlefield: Can Instimtions Change the 
Outcome of Corporate Control Contests?" 51 U. Mi L. Rev. 605, (1997). It is clear that the 
present Proposal falls in the latter group - it does not attempt to diect any parcular ordiar 
business decision, it certiny does not dictate the outcome for any specific case facing the
 

Company, and it pricipally exists to create a process for goverg consideration of a set of 
issues that are being posed to the Company by public policy. 

Consider the recent decision in UniSuper Ltd v. News Corp., No. 1699-N (DeL. .Ch. 20 
December 2005). There, the Delaware Cour of Chancery rejected the expansive view of 
board power. That case involved a contract in which the News Corporation agreed to give 
shareholders a vote on a poison pil in cert situtions. When the company reneged on the 
contract, the shareholders sued. The company defended ( as here) by argug that the contract 
interfered with the board's right to manage the affairs of the company. The cour disagreed. 
The Chancellor stated that Delaware law "vests managerial power in the board of diectors 
because it is not feasible for shareholders, the owners of the corporation, to exercise day-to
day power over the company's business and affais." UniSuper, 2005 DeL. Ch. 20 LEXIS at 
*25. However, when shareholders vote to assert control over a company's business, "the board 
must give way," because the "board's power - which is that of an agent's with regard to its 

2 The SEC's website provided Professor Coffee's biography for his appeace at a 2007 SEC roundtable on the 

proxy proces: "According to a recent survey oflaw review citations, Prfessor Coffee is the inost cited law 
professor in law reviews in the combined corporate, commercial, and business law field." 
htt://www .sec.gov/spotlightlvroxyprocess/io/iccoffee.pdfProfessor Coffee is the Adolf A. Berle Professor of 
Law at Columbia University Law School and Director of its Cente on Corporate Governance. He has been 
repeatedly listed by the National Law Journal as among its "100 Most Influential Lawyer in Ameria" 
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pricipal-- derives from the shareholders who are the ultiate holders of power under
 

Delaware law. II Id at *25 (emphasis added). 

A recent Delaware decision explicitly stated that the exact extent to which 
shareholders may regulate diector conduct was "unsettled." See Bebchuk v. CA, Inc., 902 
A.2d 737, 745 (Del. Ch. 2006). 

Based on one of the few Delaware rulings cited by the Company that actually 
related to bylaw amendments by shareholders (fn 2 to the first letter from its Delaware 
Counsel, Richards, Layton & Finger PA, hereafter RLF1 ), the franchise of shareholders 
to adopt bylaw amendments related to committees appears broad. Shareholders are able 
to redirect or limit decisions taken by the Board of Directors regarding commttees. In 
Hollnger Intern., Inc. v. Black, 844 A.2d 1022 (DeL. Ch. 2004), afld, 872 A.2d 559 (DeL. 
2005) a shareholder-enacted bylaw abolished a board committee created by board 
resolution, and yet it was found that this does not impermissibly interfere with the 
board's authority under Section 141 ( c). The commttee formed and abolished in that 
instance was a Corporate Review Committee ("CRC"), given broad authority to act for 
the company and to adopt such measures as a shareholder rights plan. 

Hollnger notes, with great relevance to the present matter, that there is a 
hierarchy of actions under the law, and that a bylaw amendment related to a commttee 
trps a Board resolution in that hierarchy:
 

Here, International argues that the Bylaw Amendments ru afoul of ß 
141(c)(2) because that provision does not, in its view, explicitly authorie a 
bylaw to elimate a board commttee created by board resolution. (HN29) By 
its own terms, however,ß 141(c)(2) perts a board commttee to exercise the 
power of the board on1ý to the extent "provided in the resolution of the 
board... or in the bylaws of the corporation." As the defendats note, the 
statute therefore expressly contemplates that the bylaws may restrct the 
powers that a board committee may exercise. Ths is unemarkable, given that 
bylaws are generally thought of as havig a hierarchical status greater than 
board resolutions, (**158) and that a board canot overrde a bylaw 

Hollnger at 1080.requiement by merely adoptig a resolution. 


Consistent with that ruling, it is logical to believe that the Delaware cours could well 
find as par of the hierarchical relationship between resolutions and bylaws that there are 
few limits to the shareholder's ability to create committees and define how they wil be 
appointed. While the statute allows that the Board of Directors "may" designate 

the shareholders to adopt bylaws stands in 
a higher position in the hierarchy of powers, and the resolution power must give way to 
and does not supersede the shareholders' bylaw amendment power. The cour in 
Hollinger also noted: "Sections 109 'and 141, taen in totality, make clear that bylaws 
may pervasively and strictly regulate the process by which boards act, subject to the 
constraints of equity." Hollnger at 1078-79. (In Hollnger, the Cour ultimately found 

committees through resolutions, the ability of 
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that the bylaw amendment though generally permissible under the statutory framework 
was adopted for inequitable puroses and could therefore be strck down on that basis. 
No such allegation is made by the Company with regard to the present proposed bylaw 
amendment. ) 

B. The express lan2ua2e of the statute. which allows the directors to "assi2n" 
a committee. is not inconsistent with a bylaw amendment which would 
empower the Chairman of the Board to appoint the members of a 
shareholder-created committee. 

The Company says that the Proponent's by-law would ilegally empower the 
Directors ofthe Company (the "Board") to appoint directors to 

the Proponent's Committee. This purortedly is in direct violation of Section 141 (c )(2) 
Chairan of the Board of 


of the Delaware General Corporation Law (the "DGCL"), which, the Company asserts, 
permits only the Board or an authorized committee of the Board to appoint directors to a 
Board committee. 

Despite the Company's assertions, there is no clarity under Delaware law on this 
point. Although the existing law specifies that the Board of Directors "may desi2nate" a 
committee through resolutions, Section 1 09(b) also allows for bylaw amendments which 
are not inconsistent with the law. The proposed bylaw amendment can certinly be read 
as consistent with the law. The board of diectors' power to designate committees is 
stated in discretionary terms, so the interpretation by the Company and its counsel that 
the bylaw amendment is inconsistent with the statute is but one interpretation. The term 
"designate" is itself also ambiguous, and could equally be constred to mean for 
example, to frame a committee on a special topic, determe its powers, and then appoint 
its members. But what if shareholders want to create a committee through a bylaw 
amendment? Nowhere in the statute does it say that the Board of Directors is the 
onlv body that can "desi2nate" a committee. or for that matter the only body that 
can "appoint" the members of a committee. These are Questions oflaw for the 
Delaware courts to resolve. 

In light of the above discussion regarding the ongoing contest in Delaware legal 
decisions between the rights of the Board of Directors and the rights of shareholders, it is 
equally plausible to the company's analysis that the right of shareholders to enact bylaw 
amendments would include the ability to "designate" a committee and then to say how 
such a shareholder-created committee wil be appointed. Although the company asserts in 
its second letter (page 3) that the statute only provides a single means to constitute a 
board committee, the rights ofthe shareholders to enact bylaws is generally understood to 
be broad, and the rights of directors generally yield where there can be consistent 
interpretation of the statute and a bylaw amendment. 

In asserting that the statute only provides a "single" means to constitute a board 
how the statute treats the rights 

of shareholders to amend the bylaws. There is very little information or specification in 
committee, the company gives short shrft to the reality of 
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bylaw amendments the shareholders can enact.the Delaware statutes about what kid of 

One thing that is apparent however is that the ability of the board to designate committees 
is lodged by the statute in the resolution power of the board, which is known under the 
existing case law (Hollinger) to be lower in the hierarchy of powers and therefore to yield 
to the rights of shareholders to amend the bylaws. 

The company and its Delaware counsel, Richards, Layton & Finger PA, assert in 
their second letters that: 

The plain meaning of the discretionary language in section 141 (c )(2) is that a 
board of directors may, but is not required to, designate a committee of the board 
that may, to the extent provided by the board or in the bylaws, exercise all the 

and authority of the board... the discretionar language does not, as the 
proponent suggests, permt the stockholders to confer upon a single director the 
power to designate or constitute a committee of the board. 

powers 

In the present instance, the proposed committee would be established though a 
bylaw, but would not have the power and authority of the board due to the limitations 
imposed in the bylaw amendment itself, without fuher action by the Board of Directors. 

whether such a bylaw amendment establishing a committee can also 
designate the chairman of the board to appoint the directors of the committee is not 
resolved by the discretionar language of the statute. 

The question of 


In attempting to convert the discretioItar power of the Board to designate 
committees into a mandatory framework that would have to apply in the event of a 
shareholder enacted bylaw amendment, the company cites various general judicial 
decisions that purortedly would apply to the ostensible "plain meaning" of the statute. 
These would be the kinds of arguents you would expect the company to make before 
the Delaware cours in seekig a favorable interpretation of the relative powers of the 
Board and of the shareholders. But they are not squarely determinative of the present 
matter, in the sense required by prior SEC Staff decisions. 

The closest the company comes to finding a specific judicial precedent that 
would bind the present matter is where RLF, in its second letter, footnote 1, points to a 
Delaware Cour of Chancery which interpreted similar discretionar language in the 
context of setting a record date in accordance with section 213 of the General 
Corporation Law. In re Staples. Inc. Shareholders Litigation. 792 A. 2d 934 (DeL. Ch. 
2001). This decision, related to whether the board of directors could delegate to the 
company's chief financial offcer a duty to set a record date when the statute provided 
that the board of directors "may" fix such a record date. It was concluded that the Board 
of Directors could not so delegate this decision. But this decision related to whether 
the board of directors could dele2ate a discretionary power to the mana2ement of 
the company. not whether the shareholders could use their broad power to enact 
bylaw amendments that specify a process of appointment for a shareholder created 
committee. As such it was not the kind of precedent that could "squarely" predict the 
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outcome of the present matter. 

the Delaware statutes, 
including sections 141(c)(2) and 109, other than the one advanced by the Company, is 
that in the absence of a bylaw amendment that creates a committee to address a 

An equally valid and consistent interpretation of 


specifc issue, the Board of Directors is the default decision-maker regarding all 
aspects of such a committee, including the appointment of members. 

The company has not met its burden of provig that there are bindig judicial 
precedents to demonstrate otherwse. 

RESPONSE REGARING OTHER ISSUES
 
IN THE COMPAN'S SECOND LETTER
 

Below in the remaider of ths letter we will respond briefly to the other assertons in the
 

Janua 23 letter from Hunton & Willams. Please contiue to refer to our Janua 19 letter for 
our ful responses to the company's arguents regardig "ordiar business" and "vague and 
indefite". 

The company does not otherwse lack the power or authority to implement the 
proposal. 

The Company in its Januar 23 letter continues to assert that because the proposal may among 
other thgs implicate Ban of America's inuences on other actors in the economy it "is. 
incapable of implementig it" There are inumerable examples of resolutions found to be not 
excludable by staff in which a company was asked to tae actions that might affect its 
business parers (thd pares). These resolutions have included efforts to work with other 
companes in the supply chai, the development of investment policies, serving as a role 
model or leader of a sector, etc. 

previously permitted the exclusion of proposals that seek to haveBy contrast, the Sta has 

companes perform taks that they trly do not have the authority to perform. In parcular, the 
Staffhas acknowledged Rule 14a-8(i)( 6) as an appropriate basis for exclusion where a 
proposal would require intervenin/! actions bv third IJartes which are not subject to the 
company's control. Putnam High Income Convertible and Bond Fund (Apri16, 2001) 

(allowig a company to omit a proposal that uniaterally required the reduction of 
contractual advisor fees). The Staffhas also agreed that proposals that require a third part
 

to cooperate may properly be excluded from a company's proxy materials. FPL Group, Inc. 

(Feb. 23, 1989) (allowig a company to omit a proposal because the diectors would not be 
able to control the terms of an offer made by an independent offeror) andAmerican Telephone 
and Telegraph Company (Dec. 14, 1988) (allowing a company to omit a proposal because the 
diectors would not be able to control the terms of an offer made by an independent offeror). 
A company may even exclude a shareholder proposal where the request would requie a thd 

par's cooperation if it exerts some, but only lited inuence over the thid par. For 
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instace in Firestone Tire & Rubber Co. (Dec. 31, 1986) the staff alowed a company to omit a 
proposal askig the company and its subsidiares to stop doing business with the governent 
of South Afca. The resolution was excludable because the only relevant subsidiar was one 
in which it was a miority shareholder and therefore lacked the power or authority to control 
its activities. 

The present proposal is not at all ak to the proposals where only a thd par can tae the 
actions requested. The bylaw amendment is not askig the company to tae actions or make 
commtments outside of its own power. 

The proposal relates to major public policy issues facin2 the company. not excludable 
ordinary business.
 

Afer our Janua 19, 2009 letter was submitted to staf, we leared that the US House of 
Representatives has passed a TAR reform bile which would allow the US Deparent of 
Treasur to sit in on board and commttee meetings of companes. If ever there was evidence 
of what a major public policy issue ths resolution presents, the enactment by Congress of an 
oversight mechansm that would diectly interface with the committee we are proposing 
should be ample evidence that ths resolution is not excludable as ordiar business.
 

In its Janua 23, 2009 letter, the company asserts that the prior staff decision in Ban of 
America (Januar 11,2007) (barg a proposal to create a vice president for US economy 
and securty) is relevant to the curent ordiar business question. However, in that case 1he 

company argued extensively, and we believe successfully, that establishig a Vice President 
position is a role that is reserved to the management, because it relates to employee relations. 
The meangful distinction that the company fails to acknowledge is that based on staff 
precedents, shareholders would lack the ability to designate any Vice President, because it 
relates to hig of staff, rather than governance at the board leveL. The presently proposed 

board commttee, because it relates to governance issues that are clearly with the puriew of 
shareholders, does not encounter the same stublig block that faced the 2007 resolution. 

In its Janua 23, 2009 letter, the company also asserts that the proponent has failed to 
distiguish evaluation of risk and legal compliance programs. Because we believe the 
company's second letter adds nothing new to the arguent, we stad by our origial letter on 
these points. 

The proposal is not excludablv va2ue or indefinite. 

3 http://frebgate.access.gpo.gov/cgi

bin/getdoc.cgi?dbname= 111 cong bils&docid=f:h384eh.pdf 
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In its Janua 23, 2009 letter, the Company also agai assert that the proposal is vague and 

indefite. Because we believe the company's second letter adds nothg new to the arguent, 
we stad by our origial letter on ths point. 

As demonstrted above, the Proposal is not excludale under Rules 14a8-(i)(7), 14a8-(i)(2), 
14a8-(i)(6), and 14a8-(i)(3). Therefore, we request the Stafto inform the Company that the 
SEC proxy rules requie denial of the Company's no-action request. In the event that the Staf 

respectflly request an opportty to confershould decide to concur with the Company, we 


with the Staf 

questions in connection with ths matter, 
or if the Staff wishes any fuer inormation. 

respect to any
Please call me at (413) 549-7333 with 


cc: John Hargton
 
Andrew A. Gerber, Hunton & Willams LLP
 
agerber(lhunton.com
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HUNTON & WILLIAMS LLPHUNON&
BANK OF AMERICA PLAZA 
SUITE 3500
 

101 SOUTH TRYON STREETWIs 
CHARLOTTE, NORTH CAROLINA 28280 

TEL 704' 378. 4700 
FAX 704 . 378 . 4890 

ANDREW A. GERBER 
DIRECT DIAL: 704-378-4718 
H.-IAIL: agerber(!huiion.coni 

FILE NO: 46123.74 

January 23,2009 Rule 14a-8 

BY ELECTRONIC MAIL 

Securities and Exchange Commission 
Offïce of Chief Counsel 
Division of Corporation Finance 
100 F Street, N.E. 
Washington, DC 20549 

Re: Supplemental Letter for Stockholder Proposal Submitted by Harrington Investments, Inc. 

Ladies and Gentlemen: 

By letter dated December 19, 2008 (the "Initial Letter"), on behalf of Bank of AmericaCorporation 
(the "Corporation"), we requested confirmation that the staff of the Division of Corporation Finance 
(the "Division") would not recommend enforcement action if the Corporation omitted a proposal 
(the "Proposal") submitted by Harrington Investments, Inc. (the "Proponent") from its proxy 
materials for the Corporation's 2009 Annual Meeting of Stockholders (the "2009 Annual Meeting") 
for the reasons set forth therein. In response to the Initial Letter, Harrington Investments, Inc. 
submitted a letter (the "Harington Letter") dated January 19,2009 to the Division. The Harrington 
Letter is attached hereto as Exhibit A. 

As counsel to the Corporation, we hereby supplement the Initial Letter and request confirmation 
that the Division wil not recommend enforcement action if the Corporation omits the Proposal 
from its proxy materials for the 2009 Annual Meeting for the additional reason set forth herein. 
This letter is intended to supplement, but does not replace, the 
 Initial Letter. A copy of this letter is 
also being sent to the Proponent. 
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For ease of reference, we have addressed the points of the Harrington Letter below according 
to the subheadings used in the Harrington Letter. 

"III. TH 
 COMPANY HAS NOT MET ITS BURDEN OF PROOF REGARDING 
VIOLATIONS OF DELA WARE LA W." 

The Corporation notes that while the Proponent's counsel, Sanford J. Lewis, addresses the 
requirements of Delaware law, Mr. Lewis fails to indicate whether he is licensed in the State of 
Delaware nor does he express a formal 
 legal opinion as to Delaware law. While proponents may, 
but are not required to submit an opinion of counsel supporting their position, the Division wil 
consider whether counsel giving the opinion is licensed in the jurisdiction where the law is at issue. 
See Staff 
 Legal Bulletin No. 14B (September 15,2004). 

"A. Shareholder rights to amend bylaws are strongly supported yet poorly defined by existing 
Delaware statutory law and court decisions." 

The Proponent argues that Delaware law is unsettled regarding whether "shareholders can lawfully 
enact a bylaw amendment creating a Board committee on a specific subject matter. . . or whether to 
do so would ilegally restrain the discretion of 
 the board to manage the company." Harrington 
Letter at 1-2. This discussion is completely irrelevant as the Corporation has never contested a 
stockholder's ability to enact bylaws, including bylaws that establish a board committee. Indeed, in 
the Initial Letter, the Corporation states, "(a)s a general matter, the stockholders of a Delaware 
corporation have the power to amend the corporation's bylaws." Initial Letter at 3. 

TheProponents argument is completely misplaced and includes incorrect references. For instance, 
the Harrington Letter refers to an opinion of "Morris, Nichols," where the Corporation received an 
opinion from the Delaware counsel of Richards, Layton & Finger, P.A. See Harrington Letter at 5. 
The Harrington Letter also claims that the Corporation asserted "that the directors' fiduciary duty 
requires them to decide whether creating a committee on US economic security is in the interests of 
the company and its shareholders, and that the shareholders cannot enact a bylaw amendment that 
would take this power away." Harrington Letter at 6. The Corporation never made this argument. 
By responding to arguments never made by the Corporation, the Proponent buries discussion of the 
true issue regarding the legality under Delaware law of a single director having sole aLlthority to 
appoint members of a committee of the board of directors, which is discussed below in Section 
IIi.C. 

''B. The shareholders have a ri2ht to amend the bylaws to establish a board committee on a 
specifc subject matter. as lon2 as thev do not unlawfully interfere with the duties of the board 
to manage the affairs of the companv." 

As stated above in section liLA., the Corporation does not contest, and did not argue otherwise in 



HuN &:WI
 
Securities and Exchange Commssion
 
January 23,2009
 
Page 3
 

its Initial Letter, that its stockholders have a right to amend bylaws and establish a board committee 
on a specific subject matter. 

The Corporation does, however, believe that the Proponent is incorrect in its belief that there are 
few, if any, limIt'5 regarding how members of a board committee are appointed. The Proponent 
recites Hollinger Intern., Inc. II. Black, 844 A.2d. 1022 (DeI.Ch. 2004), aff'd, 872 A.2d. 559 (DeL. 
2005) where the court found that a bylaw amendment took precedence over a board resolution. 
Based upop. Hollnger, the Proponent concludes that
 

it is logical to believe that the Delaware courts could well find as part of the 
hierarchical relationship between resolutions and bylaws that there are few limits to 
the shareholder's abilty to create committees and define how they wil be appointed. 
While the statute allows that the Board of Directors 'may' designate commttees 
through resolutions, the abilty of the shareholders to adopt bylaws stands in a higher 
position in the hierarchy of powers, and the resolution power must give way to and 
does not supersede the shareholders' bylaw amendment power. 

Harrington Letter at 9. As further discussed below in Section iii.C., and as supported by a Letter 
from Richards, Layton & Finger, P.A. dated January 22,2009 (the "RLF Letter"), a copy of which 
is attached hereto a') Exhibit B, Section 141(c)(2) of the General Corporation Law of the State of 
Delaware (the "DGCL") provides only a single means to constitute a board committee -- by act of 
the board. See DGCL Section 141(c)(2) and RLF Letter at 1. 

"C. Shareholders that amend the bylaws to create a committee can also empower the
 
Chairman of the Board to appoint the members of the committee without violating the
 
Delaware Statutes." 

While the Proponent spends six pages discussing the uncontested view that stockholders may 
amend bylaws to establish board committees, only three paragraphs deal with the critical question 
whether stockholders may empower a single director (e.g., the Chairman of the Board) to appoint 
members of a committee of the board of directors under Delawai.e law. In emphasizing 
stockholders' ability to amend bylaws and minimizing discussion concerning how committee 
members are appointed, the Proponent attempts to obfuscate the main issue at hand. The Proponent 
states that "there is no clarity under Delaware law" as to whether only the Board is authorized to 
appoint directors to a Board Committee because the relevant DGCL section says that a board of 
directors "may designate." Harrington Letter at 10. (emphasis added) The Proponent claims that 
this phrasing opens the possibilty for multiple interpretations. However, the Proponent fails to 
. acknowledge that the DGCL only contemplates one means by which members of a board 
committee may be appointed. As discussed in the RLF Letter, 

The plain meaning of the discretionary language in Section 141(c)(2) is that a board 
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of directors may, but is not required to, designate a committee of the board that may, 
to the extent provided by the board or in the bylaws, exercise all the powers and 
authority of the board. . .. The discretionary language does not, as (the Proponent)
 

suggests, permit the stockholders to confer upon a single director the power to 
designate or constitu.te a committee of the board. 

RLF Letter at 2. Further, as discussed in the opinion of Richards, Layton & Finger, P.A. (the "RLF 
Opinion") dated December 19,2008 (and attached to the Initial Letter) the legislative history of 
Section 141(c) of the DOCL is clear that the board of directors, and not anyone director, has the 
power to designate a board committee. See RLF Opinion at 4. 

Accordingly, while DGCL Section 141(c)(2) contemplates that the bylaws of a company may set a 
ceiling on the powers that a board committee may exercise and may include a provision permitting 
committee members to unanimously appoint another member of the board to act at a committee 
meeting in place of an absentee or disqualified member, DOCL Section 14 i (c )(2) does not 
empower stockholders to amend a company's bylaws to confer upon a single director the power to 
designate or constitute a committee of the board. 

"iv. THE COMPANY DOES NOT OTHERWISE LACK THE POWER OR AUTHORITY 
TO IMPLEMENT THE PROPOSAL." 

The Proponent asserts that "nothing in the proposal requires the committee or company to do 
anything that is only in the power of a third party to do" but admits that part of the Proposal "may 
involve how the company' (sic) policies may be influenèIng others to do things, such as invest in 
the US or elsewhere, or to híre or fire workers in the US." Harrington Letter at 11. To the extent 
the Proposal seeks for the Corporation to influence the behavior of third parties, the Corporation is 
incapable of implementing it. While the Division denied exclusion of a proposal seeking the 
adoption of a human rights policy pursuant to Rule 14a-8(i)(6) (Abbott Laboratories (February 28, 
2008) ("Abbot!")), as highlighted by the Proponent, the proposal in Abbott dealt with a different 
subject matter (Le., health care) and did not expressly seek to impact the behavior of third parties, as 
sought in the Proposal and further acknowledged in the Harrington Letter cited above. Again, the 
Proponent has obfuscated the issue with irrelevant arguments. 

Also, as noted in the Initial Letter and discussed in Section II.C. above, the Proposal cannot be 
implemented without violating Delaware law as a single director cannot appoint members of a 
board committee.
 

"V. THE PROPOSAL RELATES TO MAJOR PUBLIC POIACY ISSUES FACING THE 
COMPANY, NOT EXCLUDABLE ORDINARY BUSINESS." 

The Corporation believes that the Proposal is excludable pursuant to Rule 14a-8(i)(7) as it relates to 
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an ordinary business matter. Indeed, a substantially similar proposal from the Proponent was found 
excludable last year on ordinary business grounds. See Bank of America (January 11,2007) ("Bank 
of America") (proposal to create "Vice President for US Economy and Security to review whether 
management and board policies adequately defend and uphold the economy and security of the 
United States of America."). While the Harrington Letter argues that the Proposal relates to a 
significant policy issue that overrdes its ordinary business nature, a substantially similar proposal 
relating to the exact same concern - US economic security - was found excludable in Bank of 

America as relating to "employee 
relations." However, the Division did not note this as the basis for exclusion of the proposal in 
America. The Proponent attempts to distinguish Bank of 


Bank of 
 America. Further, whether a proposal seeks to create a board committee or a new officer 
position related to economic security concerns - the subject matter of the proposal is exactly the 
same. No meaningful distinction exIsts between a proposal seeking a Vice President in charge of an 
ordinary busIness matter and a proposal seeking a board committee in charge of the same exact 
ordinary business matter. 

The Harrington Letter also unsuccessfully attempts to distinguish the Proposal from an "evaluation 
of risk" and legal compliance analysis. The Proponent claims that the no-action letters cited in the 
Initial Letter regarding evaluation of risk "have a clear distinction from the present resolution, 
namely they involve an assessment of risks to the company, not risks to the outside world from the 
company." Harrington Letter at 18. While the Proposal seeks information regarding the 
Corporation's economic impact 
 on others, the Proposal also implicitly addresses financial risk to the 

the Proposal states that the Corporation's 
"financial integrity is interdependent with a strong and secure US economy." Further, in light of the 
Trouble Asset Relief Program and the highly regulated industry within which the Corporation 
operates, any assessment relating to "levels of domestic and foreign control, and holdings of 
securities and debt, of companies incorporated or headquartered in the US and the extent to which 
our company holds securities of foreign companies or has employees or representatives holding 
positions on the boards of directors of foreign companies" necessarily requires evaluation of legal 

Corporation. Indeed, the supporting statement of 


compliance by the Corporation. Proposal. While the Harrington Letter cites a no-action letter in 
which the Division denied exclusion of a proposal seeking the development of higher standards for 
the securitization of subprime loans (Bank of America Corp. (February 23, 2006) ("Bank of America 
Il')), the company in Bank ofAnierica II did not raise the argument that the proposal was 
excludable as part of a legal compliance program, making that letter, once again, irrelevant. 

"VI. THE PROPOSAL is NOT V AGUE OR INDEFINITE." 

As discussed in the Initial Letter, the Proposal's definition of "US Economic Security" is primarily 
defined with vague and indefinite phrases, and it is unclear what indicators, economic or otherwise, 
should be considered by the proposed committee in conducting their review. Where the Proponent 
characterizes the Proposal as one with "flexibility," the Corporation views it as vague as the 
"suggested issues to consider" cover broad topics such as the health of the US economy, "the 



I.n.~Nf..Wì
 
Securities and Exchange Commission 
January 23, 2009 
Page 6
 

economic well-being of US citizens" and "levels of domestic and foreign control" - all of which 
may be viewed using countless economic and other indicators and measures on both macro- and 
micro- economic levels. Harrington Letter at 22; Proposal. The mere fact that the Proponent 
characterizes the Proposal as t1exible indicates there could be multiple interpretations of the 
Proposal. Stockholders consequently do not have clarity as to the specific review to be conducted 
by the proposed committee. The Corporation's stockholders should not be left to guess at what 
types of data and indicators the proposed committee might consider. 

Accordingly, we request confirmation that the Division wil not recommend enforcement action if 
the Corporation omits the Proposal for the reasons set forth in our Initial Letter, as supplemented 
hereby. 

******* 

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the 
concurrence of 
 the Division that the Proposals may be excluded from the Corporation's proxy 
materials for the 2009 Annual Meeting. Based on the Corporation's timetable for the 2009 Annual 
Meeting, a response IÌom the Division by February 3, 2009 would be of great assistance. 

If you have any questions or would like any additional information regarding the foregoing, plea5e 
do not hesitate to contact me at 704-378-47 J 8 or, in my absence, Teresa M. Brenner, Associate 
General Counsel of the Corporation, at 704-386-4238. 

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this 
letter. Thank you for your prompt attention to this matter. 

Very tmly yours, 

~,"="...='"""'=.,~-~.-,.~~""'~...-..._._._.-

Andrew A. Gerber 

cc: Teresa M. Brenner
 

Harrington Investments, Inc. 
Stanford J. Lewis, Esq. 



EXHIBIT A 

See attached.
 



SANFORD J. LEWIS, ATTORNEY 

Januar 19, 2009
 

Via email
 

Offce of Chief Counsel
 

Division of Corporation Finance 
U.S. Securties and Exchange Commission 
100 F Street, N£ 
Washington, D.C. 20549 

Re: Shareholder Proposal Submitted October 30,2008 to Ban of America Corporation fora 
Bylaw Amendment to Establish a Committee of 
 the Board on US Economic Secinty for 2009 
Proxy Mateúals on Behalf of 
 Hargton Investments 

Dear Sir/Mada: 

Harington Investments (the "Proponent") is beneficial owner of common stock of 
 Ban of 
Ameúca Corporation (the "Company") and has submitted a shareholder proposal (the 
"Proposal") to the Company. We have been asked by the Proponent to respond to the letter 
dated December 19, 2008, sent to the Securties and Exchange Commission by the Company. 
In that letter, the Company contends that the Proposal may be excluded from the Company's 
2009 proxy statement by vire of 
 Rule 14a-8(i)(2) (would cause Company to violate 
Delaware law), 
 Rule l4a-8(i)(6) (Company lacks authoúty to implement Proposal), Rule 14a
8(i)(7) (deals with "ordinary business operations''), and Rule 14a-8(i)(3) (Proposal is vague 
and indefinite). 

We have reviewed the Proposal, as well as the letters sent by the Company and its Delaware 
Counsel, and based upon the foregoing, as well as the relevant rules, it is our opinon that the 
Proposal must be included in the Company's 2008 proxy materials and that it is not 
excludable by vire of those Rules. .
 

this letter is being emailed concurently to Andrew A. Gerber, Himton & Wiliams 
LLP. 
A copy of 


1. SUMMARY OFOURRESPONSE
 

The Proposal in question would amend the corporate bylaws of Ban of Amenca by 
establishing a committee of the board of directors on US economic security. The Company 
first asserts that it may exclude the Proposal pursuant to Rule l4a-8(i)(2), which provides that 
a proposal may be excluded if the proposal "would, if implemented, cause the company to 
violate any state, federal, or foreign law to which it is subject." Secondly the company cites 
Rule l4a-8(i)( 6) asserting that it lacks the power and authoúty to implement the proposaL. 
These two assertions principally come down to (a) whether shareholders can lawnùly enact a 
bylaw amendment creating a Board committee on a specific subject matter (US economic 
security) or whether to do so would illegally restrain the discretion of 
 the board to manage the 

PO Box 231 Amherst, MA 0 I 004-0231 . sanfordlewìs(gJstrategiccounseLnet 
413 549-7333 ph. . 78 i 207-7895 fax 
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company; and (b) if the shareholders can lawflly amend the bylaws to create such a 
committee, whether it would be legally permissible in that bylaw amendment for shareholders 
to appoint the chairan of the board, rather than the members of 
 the board of directors, to 
identify the members of a committee, As we wil show, there are strong reasons, even within 
the precedents cited by the company, to believe these issues could well be decided in support 
of the bylaw: amendment. The Company's assertions on each of these points present issues of 
unsetted law, lacking in judicial precedent bindig or dispositive of the matter at hand. Thus, 
the Company has not met its burden of proof. 

In addition, the Proposal does not ask the Company to take any actions outside of its 
own control, such as actions that could only be accomplished by thd pares. Instead, it
 

clearly asks for the company to look only at its own role, even if that role includes an impact 
or inuence on the activities of others, such as how its activities may affect investments in the 
US or foreign markets. 

Next, the Company asserts that under Rule 14a-8(i)(7) the Proposal may be 
excluded because it "deals with a matter relating to the company's ordinary business 
operations." The Proposal seeks to address what is clearly the single largest public policy 
challenge facing the Company today - how its practices wil affect the u.s. economy 
now that it has been granted at least $45 bilion in taxpayer funds through the Troubled 
Asset Relief Program (TARP) (including funds to Merril Lynch). As a proposal that by 
its very nature is merely setting a governance framework and process for addressing these 
large policy issues, the amendment does not delve into ordinary business. Further, the 

risk" or "micro-management". The 
Proposal does not relate to accounting or evaluation of economic risks to the Company, 
Proposal does not run afoul of "evaluation of 


such as a quantification or characterization of financial risks, or projection of 
 financial, 
market or reputational risk. It is not focused on intrcate detail, nor does it seek specific 
time-frames or methods for implementing complex policies. The Proposal also does not 
relate to a legal compliance program - in fact it explicitly excludes issues of legal 
compliance from the focus of the proposed committee. Finally, the Proposal builds on a 
line of similar shareholder proposals that have survived SEC Staff review on the question 
of ordinary business. 

Finally, the company attempts to paint the resolution as "vague and indefinite." The 
resolution is not vague or indefinite, but clearly gives shareholders voting on the Proposal a 
very clear indication as to what they are voting on, and the reasonable parameters given to the 
board committee to take action and consider the company's policies, with an appropriate level 
of flexibility. The proponent believes he has struck the legally appropriate balancè between 
the extremes of miCfomanagement or vagueness - pointig the directors, with operational 
flexibility, in the direction of a broad policy issue that shareholders seek governance and 
accountabilty on, while at the same time providing clarity through the supportng statement, 
and through examples of the types of issues within the scope of the committee. 

In short, the Proposal complies with all aspects of Rule 14a-8 and we iuge the Staff to 
reject the Company's arguments. 
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ll. THE PROPOSAL
 

For the convenience ofthe Staff, the proposal in its entirety states as follows: 

To amend the corporate bylaws by inerting in Aricle VI of 
 the Bylaws 
the following new section: 

SECTION 2. Board Committee on US Economic Security. There is. 
established a Board Committee on US Economic Security. The Board Committee 
shall review whether our Company's policies, beyond those required by law, are 
shaped to support the US economic security, while meeting the Board's 
responsibilities to the shareholders. The Board Committee may issue reports to 
the Board and the shareholders at reasonable expense and omitting confidential 
information on the impacts of 
 ban policy on US Economic Security. For 
puroses of this bylaw, "US Economic Security" impacted by bank policy may 
include, among other things 1) the long term health of 
 the economy ofthe US, 2) 
the economic well-being of 
 US citizens, as reflected in indicators such as levels of 
employment, wages, consumer installment debt and home ownership, 3) levels of 
domestic and foreign control, and holdings of securities and debt, of companies 
incorporated or headquartered in the US and 4) the extent to which our company 
holds securities of foreign companies or has employees or representatives holding 
positions on the boards of directors of foreign companies. 

The Chairan of the Board of Directors is authoried consistent with 
these regulations and applicable law, to appoint the members of the Board 
Committee on US Economic Security. Nothing herein shall restrict the power of 
the Board of Directors to manage the business and affairs of the company or its 
authority under the corporate articles of incorporation, bylaws, .and applicable 
law. Notwithstanding the language ofthis section:, the Board Committee on US 
Economic Security shall not incur any costs to the company except as authorized 
consistent with these bylaws. . 

Supporting Statement:
 

Our company has received Federal assistance under the Troubled Asset 
Relief Program of the US Treasury. In the opinion of the proponents, the financial 
system's weaknesses that precipitated this taxpayer effort to stabilize the US 
financial system was the result of years of iresponsible lending and business
 

practices across the US economy, including speculative derivatives trading and a 
lack of management and board oversight. While the US government has 

decided not to take voting shares in our company, the need for shareholders and 
the public to imderstand our company's role in long term US economic security is 
more evident than ever. 

general 

Following the dramatic recent government interventions, there can be no 
doubt that our company's financial integrity is interdependent with a strong and 
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secure US economy. Proponents believe that the time has come for shareholders 
the public to inqture further of our management and Board to 

ensure that these recent events are not repeated and that the investment by the US 
and members of 


taxpayers bnngs reciprocal benefit to US economic security. 

ID. THE COMPANY HAS NOT MET ITS BUREN OF PROOF
 
REGARDING VIOLATIONS OF DELAWAR LAW. 

The Company asserts that the Proposal may be excluded from the 2009 Proxy
 
Matenals both because pursuant to Rule 14a-8(i)(2) it would, if implemented, cause the
 
Company to violate Delaware law, and also that as a resiut of the foregoing the company lacks 
the power to implement the bylaw pursuant to Rule 14a-8(î)(6). As we will demonstrate 

the assertions the Company has failed to show precedents that would be
 
determative regarding the present Proposal, leaving these issues as unsettled questions of
 
below, for each of 


law. Therefore, the Company has not met its burden of 
 provig either 14a-8 assertions. 

A. Shareholder ril!hts to amend bvlaws are stronl!lv supported vet poorlv 
defined bv existil! Delaware statutory law and court decisions. 

The basic legal background for this resolution involves the standing contest between 
two conflicting concepts in the Delaware corporation law. On the one hand, the directors are 
charged with the management of the afairs of the company. On the other hand, the directors 
work for the shareholders, and the shareholders have a set of tools for enforcing that 
relationship, pnncIpally among those the right to amend the corporate bylaws, and the nght to 
fire the directors though voting on their positions. 

The first of these concepts is. embodied by the Delaware statutory framework 
cited by the Company, 88 DeL. C. § 141(a) (liThe business and affairs of every 
corporation organized under this chapter shall be managed by or under the direction of a 
board of directors, except as may be otherwise provided in this chapter or in its certificate

if); see also Pogostin v. Rice, 480 A.2d 619,624 (DeL. 1984) (If(T)he
of incorporation. 

bedrock of the General Corporation Law of the State of Delaware is the nile that the 
business and affairs of a corporation are managed by and under the direction of its 
board. If). 

The countervailng concept is the primacy of shareholders as owners of the 
Company. Under Delaware law, shareholders have the authonty to adopt or amend the 
corporation's bylaws: "After a corporation has received any payment for any of 
 its stock, 
the power to adopt, amend or repeal bylaws shall be in the stockholders entitled to vote." 
8 Del Code sec. 109 (a). Section 109 further provides: 

(b) The bylaws may contain any provision, not inconsistent with law 
or with the certificate of incorporation, relating to the business of the 
corporation, the conduct of its affairs, and its rights or powers or the 
rights or powers of its stockbolders, directors, offcers or employees. 
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(8 DeL. C. 1953, § 109; 56 DeL. Laws, c. 50; 59 DeL. Laws, c. 437, § 1.) 

With the exception of 
 the above language, the statute is noticeably silent on 
almost every aspect of 
 bylaw amendment by shareholders. However, the right of
 
shareholders to amend the bylaws is a fudamental aspect of the shareholder franchise.
 
(By contrast, the articles of incorporation can only be amended by the Board of Directors 
and the shareholders both ratifying such amendments.) Based on cases cited by the 

bylaw amendments generally 
give a broad berth for shareholder amendments. The Company's letter and the Morris, 
Nichols letter are notable in their failure to show any precedent finding that shareholders 

Company it is apparent that the rules of construction of 


cannot amend the bylaws to create a committee on a specific subj ect matter, or that 
shareholders cannot assign responsibilty for appointment of committee members to the 
Board Chairman.
 

The claim by the company that the shareholders cannot amend the bylaws to 
establish a committee to address a specific public policy challenge, whether that would be 
the US Economy, or Sustainabilty, or Human Rights, would represent an extreme 
disenfranchisement of the shareholders right to govern the company - weighing as far as 
possible for the absolute managerial power ofthe Board (section 141) and against the 
rights of 
 the shareholders to govern the company (section 109) as possible. 

Much has been wrtten about the diculty ofhanonizing section 141 of Delaware 
laws and section 109, and about the dear of judicial precedents which do so.General 

Depending on which of 
 these two statutory provisions are placed in the foreground, 
interpretation of the Delaware statutes may lead to a conclusion that almost nothing can go 
into bylaws enacted by shareholders (essentially the Company's position), or that nearly 
anything can. 

An article by Professor John C. Coffee Jr.1 is widely cited as the best attempt to 
discer, based on the limited case law as well as the language of Delaware statutes, the 
appropriate lines of demarcation between acceptable and unacceptable bylaw amendments, 
and how they may place limitations on directors' managerial power. In his analysis, he 
suggests that unacceptable bylaw amendments would, among other thgs, address "ordinar 
business decisions," regulate specific business decisions, and decide points of substance, while 
acceptable bylaw amendments would relate to "fudamental" issues, would relate to a broad 
and generically dermed class of cases, or would relate primarly to procedure or process rather 
than substance. John C. Coffee, Jr., "The Bylaw Battlefield: Can Intitutions Change the 
Outcome of Corporate Control Contests?" 51 U. Miami L. Rev. 605, (1997). It is clear that the 

1 The SEe's website provided Professor Coffee's biography for his appearance 
 at a 2007 SEC roundtable on the 
proxy process: "According to a recent survey oflaw review citations, Professor C.offee is the most cited law 
professor in law reviews in the combined corporate, commercial, and business law field." 
http://www.sçç.l!ov/snotEl!htlDroxVDi"ÛCCss!bio/iccofièc.DdfProfessor Coffee is the Adolf A. Berle Professor of 

Law at Columbia University Law School and Director of its Center on Corporate Governance. He bas been 
repeatedly listed by the National Law Journal as among its "100 Most Influential Lawyers in America." 
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present Proposal falls in the latter group - it does not attempt to direct any parcular ordinar 
business decision, certiny does not dictate the outcome for any specific case facing the
 

Company, and it principally exist to create a process for governg consideration of a set of 
issues that are being posed to the Company by public policy. 

The Company assert that the directors' fiduciar duty requires them to decide 
whether creating a committee on US economic securty is in the interests of the company and 
its shareholders, and that the shareholder canot enact a bylaw amendment that would tae 
this power away from them. However, under Delaware law, the directors work for the 
shareholders, not the other way around If shareholders want their board to examie the effect 
of the Company on the US economy, it is not the board's job to save shareholders from 
themselves. 

Consider the recent decision in UniSuper Ltd v. News Corp., No. 1699-N (Del. Ch. 20 
December 2005). There, the Delaware Cour ofChanceiy rejected the expansive view of 
board power. That case involved a contract in which the News Corporation agreed to give 
shareholders a vote on a poison pil in certin situations. When the company reneged on the 
contract, the shareholders sued. The company defended (as here) by argug that the contrct 

the company. The court disagreed. 
The Chancellor stated that Delaware law "vests managerial power in the board of directors 
because it is not feasible for shareholders, the owners of the corporation, to exercise day-to
day power over the company's business and affairs." UniSuper, .2005 DeL. Ch. 20 LEXIS at 
*25. However, when shareholders vote to assert control over a company's business, "the board 

interfered with the board's right to manage the affairs of 


must give way," because the "board's power -- which is that of an agent's with regard to its 
pnncipal-- denves from the shareholders who are the ultimate holders of power under 
Delaware law." Id at *25 (emphasis added). 

A recent Delaware decision explicitly stated that the exact extent to which 
shareholders may regulate director conduct was "unsettled." See Bebchuk v. CA, Inc., 902 
A.2d 737, 745 (Del. Ch. 2006). 

As the Division has said in this situation, it "cannot cDnclude that state law prohibits 
the bylaw when no judicial decision squarely supports that result." EX;;;11 Corp. (avaiL. 28 
Febmary 1992). The Division has repeatedly refused to issue no action relief based on 
unsetted issues of state law. See, e.g., PLM Intern'!, Inc., SEe No-Action Letter, 1997 WL
 
219918 (avail. 28 Apnl 1997) ("The staff notes in paricular that whether the proposal is an
 
appropriate matter for shareholder action appears to be an unsettled point of Delaware law. 

. Accordingly, the Division is unable to conclude that nie 14a-8( c)( i) may be relied upon as a
 

basis for excludîng that proposal from the Company's proxy materials"). See also, Hallburton 
Company avaiL. (avaiL. March 9, 2007) (The proposal would amend the company's bylaws to 
require shareholder approval for future executive severance agreements in excess of2.99
 
times the sum of the executive's base salar plus bonus). If the staff did not find that the
 

Directors' abilty to manage the company, 
the results would be even more so in the present case where the resolution is directed solely 
Hallburton resolution would violate the Board of 


towards a stmctural decision for govemance on a very large and important policy question. 
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See also Technical Communications, Inc. (avaiL. 10 June 1998); PG&E Corp. (avaiL. 26 
Januar 1998); Interntional Business Machines Corp. (avaiL. 4 March 1992); Sears Roebuck
 

& Co. (avail. 16 March 1992). 

B. The shareholders have a ri2ht to amend the bvlaws to establish a board 
committee on a specific subject matter. as lon2 as they do not unlawfully 
interfere with the duties of the board to mana2e the affairs of the company. 

The Company's letter asserts that simply by creating a committee on the subject 
US economic securty, the bylaw amendment would deprive the directors of 

their fiduciary power and managerial duty to choose what topics the company would 
have a process in place for addressing. However, the proposed bylaw amendment is 
strictly a governance vehicle that does not affect the substantive discretion of the board of 
directors to take actions - including actions to amend a bylaw or further define the scope 

matter of 


of its applicability. 

In general, under Delaware law a Board of Directors committee may have broad 
powers and may exercise discretion that might otherwise be reserved to the Board, but 
the proposed committee does not. It is tre that the Delaware statute authorizing creation 
of committees (by a Board resolution or through an amendment to the bylaws) provides 
the potential for a committee to have broad authority: 

Any such committee, to the extent provided in the resolution of the
 

board of directors, or in the bylaws of the corporation, shall have and 
may exercise all the powers and authority ofthe board of directors in the 
management of the business and affairs of the corporation, and may 

the corporation to be affxed to all papers which may 
require it; but no such committee shall have the power or authority in 
authorize the seal of 


reference to the following matter: (i) approving or adopting, or . 
recommending to the stockholders, any action or matter (other than the 
election or removal of directors) expressly required by this chapter to be 
submitted to stockholders for approval or (ii) adopting, amending or 

the c'Orporation. 8 DGCL § 141(c)(2)repealing any bylaw of 


The impOltant limiting language here is "to the extent provided in the
 

resolution ofthe board of directors, or in the bylaws of the corporation." The 
proposed bylaw amendment does not grant the committee these broad authorities 
provided by section 141 (c )(2). Instead it explicitly reserves these powers of management 
of the affairs of the Company to the Board of Directors itself: 

· "Nothing herein shall restrct the power of the Board of Directors to manage the 
business and affairs of the company or its authority imder the corporate articles of 
incorporation, bylaws, and applicable law." Proposed bylaw amendment. As a result of this 
clause, the Company's asserted issue dictating the .'management of the company" is narrowed 
to whether only the Board, and not the shareholders, can create a committee to address a 
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specific topic. The creation of the committee canot be read to infer additional duties of 
action, because any such inference is negated by the provisions of the bylaw amendment 
which states that the Board of 
 Diectors retais its :fill discretion to manage the company. 

· The Board of 
 Directors, not the committee, would have to authorize any 
expenditures, in order for the committee to spend any money, including spending needed 
in order for the committee to meet and act: "Notwithstanding the language ofthis section, 
the Board Committee on US Economic Security shall not incur any costs to the company 
except as authorized consistent with these bylaws." Proposed bylaw amendment. 

. The Board is free to prescribe the scope of activities and investigation of the
 
committee. Note that the definition of US Economic Security is stated in exemplary
 
rather than mandatory terms. "For purposes of 
 this bylaw, 'US Economic Security' 
impacted by bank policy may include. amon2 other thin2s 1) the long term health of the 
economy of the US; 2) the economic well-being of 
 US citizens, as reflected in indicators 
such as levels of employment, wages, consumer installment debt and home ownership; 3) 
levels of domestic and foreign control, and holdings of securities and debt, of companies 
incorporated or headquartered in the US; and 4) the extent to which our company holds 
securities of foreign companies or has employees or representatives holding positions on
 
the boards of directors of foreign companies.
 

. The board committee may or mav not issue reports. The bylaw amendment 
next provides that such "Board Committee may issue reports to the Board and the
 
shareholders at reasonable expense and omitting confidential information on the impacts
 
of bank policy on US Economic Security." Proposed bylaw amendment. The issuance of 
such reports is discretionary. 

· The Chairman would have to appòint committee members for the committee to 
begin deliberation. 

. Finally, it should be recognized that the Board would not be precluded from 
adopting a resolution to refine the scope of 
 the committee, or amending the bylaw to alter 
or even eliminate the committee in question. In short, the bylaw amendment leaves so 
much flexibility to the chairan and the Board of Directors that it must be understood as 
a permissible "process" or governance stnicture amendment, rather than an impermissible 

the Board's hands.tying of 


Thus, the bylaw amendment does nothing more or less than put in place a 
strcture of accountability for the many emerging issues concerning the impact of the 
Company on the US economy. It requests this accountabilty in a form that does not deny 
the existing legàl and fiduciary obligations of the board to the shareholders of the 
company. Instead, it provides what the proponents believe to be a reasonable stnicture to 
encourage the board to discuss and be accountable for these issues. 
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Based on one of 
 the few Delaware rulings cited by the Company (fn 2 to the letter 
from its Delawar Counel), the franchise of shareholders to adopt bylaw amendments 
related to Committees appears broad. Shareholders are able to redirect or limit decisions 

Directors regarding committees. In Hollnger Intern., Inc. v. Black,taken by the Board of 


844 A.2d 1022 (DeL. Ch. 2004), afld, 872 A.2d 559 (DeL. 2005) a shareholder-enacted 
bylaw abolished a board committee created by board resolution, and yet it was found 
that this does not impermissibly interfere with the board's authority under Section 141 
(c). The committee formed and abolished in that instance was a Corporate Review 
Committee ("CRC"), given broad authority to act for the company and to adopt such 
measures as a shareholder rights plan. 

Hollnger notes, with great relevance to the present matter, that there is a 
hierarchy of actions under the law, and that a bylaw amendment related to a committee 

. trumps a Board resolution in that hierarchy: 

Here, International argues that the Bylaw Amendments run afoul of ß 
141(c)(2) because that provision does not, in its view, explicitly authorize a 
bylaw to elimiate a board committee created by board resolution. IHN29) By 
its own terms, however,ß 141(c)(2) permits a board committee to exercise the 
power of the board only to the extent "provided in the resolution of the board. 
. . or in the bylaws of the corporation. li As the defendants note, the statute
 

therefore expressly contemplates that the bylaws may restrct the powers that a 
board committee may exercise. Ths is unremarkable, given that bylaws are 
generally thought of as havig a hierarchical status greater than board 
resolutions, I**158) and that a board cannot overrde a bylaw requirement by 
merely adopting a resolution. Hollinger at 1080. 

Consistent with that ruling, it is logical to believe that the Delaware courts could 
the hierarchical relationship between resolutions and bylaws that there 

are few limits to the shareholder's ability to create committees and define how they wil 
be appointed. While the statute allows that the Board of Directors "may" designate 
committees through resolutions, the abilty of the shareholders to adopt bylaws stands in 
a higher position in the hierarchy of powers, and the resolution power must give way to 
and does not supersede the shareholders' bylaw amendment power. 

well find as part of 


Since shareholders are able to elimInate committees created by the board of 
directors, it is logical to believe that the courts would also find they would have the 
power to create them, and for that matter, to create committees to address a specific 
policy area. The court in Hollnger also noted: "Sections 109 and 141, taken in totality, 
make clear that bylaws may pervasively and strictly regulate the process by which boards 
act, subject to the constraints of equity." Hollnger at 1 078-79. (In Hollnger, the Court 
ultimately found that the bylaw amendment though generally permissible under the 
statutory framework was adopted for inequitable purposes and could therefore be struck 
down on that basis. No such allegation is made by the Company with regard to the 
present proposed bylaw amendment.) 
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Another recent precedent regarding shareholder-enacted bylaws is CA, Inc. v.
 
AFSCME Employees Pension Plan, 953 A.2d 227, 239 (DeL. 2008) (ho1ding'that a
 
stockholder-proposed by-law that would have required the corporation to reimburse 
certain stockholders for their proxy expenses would violate Delaware law if adopted 
because It would "prevent the directors from exercising their full managerial power in 
circumstances where their fiduciar duties would otherwse require them to deny 
reimbursement to a dissident slate"). However, the bylaw amendment in that case 
committed the management to incurring particular expenses. In contrast, the present 
resolution explicitly rules out any expenses being incurred without following the nonnal 
procedures of 
 the Board pursuant to the bylaws. The present bylaw amendment is entirely 
and intentionally distinguishable, because it expressly states that no expenditures shall be 
made or incured except consistent with the bylaws - in other words, the Board of 
Directors retains its full right to approve of expenditues under this bylaw amendment. 

The legal question posed is thus whether the shareholders can create a Board 
committee for a major public policy challenge facing a company. This is first and
 
foremost an unsettled area of Delaware law; the Company has not provided any'
 
precedents to prove otherwise, and the direction of state court precedents implies
 
that such a power is 
 likely to be found by the courts. 

C. Shareholders that amend the bylaws to create a committee can also
 

empower the Chairman of the Board to apuoint the members of th e 
committee without violatin2 the Delaware Statutes. 

The Company says that the Proponent's by-law would ilegally empower the 
Chairman of the Board of Directors of 
 the Company (the "Board") to appoint directors to 
the Proponent's Committee. This purportedly is in direct violation of 
 Section 141 (c)(2) 

the Delaware General Corporation Law (the "DGCL"), which, the Company asserts, 
permits only the Board or an authorized committee of the Board to appoint directors to a 
of 

Board committee. 

Despite the Company's assertions, there is no clarity under Delaware law on this 
point. Although the existing law specifies that the Board of Directors "may desi2nate" a 
committee, Section 1 09(b) also allows for bylaw amendments which .are not inconsistent 
with the law. The bylaw amendment can be read as consistent with the law. The board of 
directors' power to designate committees is stated in discretionary tenns, so the 
interpretation by the Company and its counsel that the bylaw amendment is inconsistent 
with the statute is but one intei:retation. The tenn "designate" is itself also ambiguous, 
and could equally be constred to mean for example, to frame a committee on a special 
topic. Nowhere in the statute does it say that the Board of Directors is the only body 
that can "desi2nate" a committee. or for that matter the onlv bodv that can 
"aupoint" the members of a committee. Tbese are Questions of law for the Delaware 
courts to resolve.
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An equally valid and consistent interpretation of the Delaware statutes other 
than the one advanced by the Company is that in the absence of a bylaw amendment 
that creates a committee to address a specifc issue, the Board of Directors is that the 
default decision-maker regarding all aspects of such a committee, including the 
appointment of members. 

IV. TH COMPANY DOES NOT OTHERWIE LACK TH POWER
 
OR AUTORI TO IMLEMENT TH PROPOSAL.
 

Much of 
 the company's arguents regarding an alleged violation of 14a-8(i)(2) 

(inability to implement the proposal) relates to the Delaware law questions already addressed 
above. 

However the company 
 also devotes a paragraph to the arguent that the resolution 
asks the company to attend to issues which can only be addressed by thd pares. This is a
 

mischaracterization of 
 the resolution. The resolution specifically asks the proposed board 
committee to evaluate how the policies of 
 Ban of America affect US economic security. It 
does not ask the company to evaluate how anyone else's policies or 
 practices are affecting the 
economy. It is tre that par of 
 this analysis may involve how the company' policies may be 
inuencing others to do thgs, such as invest in the US or elsewhere, or to hire or fire 
workers in the US. However, nothing in the proposal requires the committee or company to 
do anytg that is only in the power of a third par to do. 

One example of a germane staf decision was Abbott Laboratories, (Februar 28, 
2008) in that decision the shareholders requested that the Board of Directors amend the 
company's human rights policy to address the right to access to medicines, and report to 
shareholders on the plan for implementation of SLIch a policy. The company argued that if 
what the proponents were asking for is for Abbott to implement a policy providing a right to 
access to medicines throughout the world, Abbott would not have the power to implement 
such a policy. Abbott is a business corporation that operates to achieve certain goals in the best 
interests of the shareholders. Providig access to medicines is not something that can be 
implemented by a single company, for such an effort requires collective action. Abbott does 
not have the power to adopt legislation or regiùations, nor the authcrty to execute a 

. worldwide policy to provide a right of access to medicines. In contrast, the proponents argiied 
that the Company is fully 
 capable of implementing the Proponents' shareholder proposal by 
adoptig one or more of the tyes of actions suggested. Neither the proponents nor the
 

Guidelines evidence a belief that the Compary alone can provide the human right of access to 
medicine. Yet, there are numerous actions that the company could take to help alleviate the 
problem. Similarly, in the present case there is no attempt in the 
 proposal to suggest that 
Ban of America alone should ensure the economic seurity of 
 the United States. However, an 
examination by a board committee of 
 how the company is affecting US economic security 
could make a helpful contribution to our countr in difficult times. The proponent believes it 
is important place to start, and that he is entitled Under rule 14a-8 to place this resolution 
before the shareholders so they can ascertin whether they agree. 
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V. THE PROPOSAL RELATES TO MAJOR PUBLIC POLICY ISSUES
 
FACING TIlE COMPAN, NOT EXCLUDABLE ORDINARY BUSINESS. 

Next, the Compan~ asserts that the resolution relates to the Company's ordinary 
business operations. The Staff has explained that the general underlying policy of Rule 
14a-8(i)(7) is lito confine the resolution of ordinar business problems to management 
and the board of directors, since it is impracticable for shareholders to decide how to 
solve such problems at an annual shareholders meeting." SEC Release 34-40,018 (May 
21, 1998). The first central consideration upon which that policy rests is that t1( c )ertain 
tasks are so fundamental to management's ability to run a company on a day-to-day basis 
that they could not, as a practical matter, be subject to direct shareholder oversight. ii Id. 
The second central consideration underlying the exclusion for matters related to the 
Company's ordinaiy business operations is "the degree to which the proposal seeks to 
'micro-manage' the company by probing too deeply into matters of a complex nature 
upon which shareholders, as a group, would not be in a position to make an informed 
judgment." Id. The second consideration comes into play when a proposal involves 
"methods for implementing complex policies." Id. 

A proposal canot be excluded under Rile l4a-8(i)(7) if it focuses on significant 
policy issues. As explained in Roosevelt v. E1 DuPont de Nemours & Co., 958 F. 2d 416 (DC 

it has "significant policy, economic or otherCir. 1992), a proposal may not be excluded if 


implications".Id at 426. Interpretig that stndard, the court spoke of actions which are
 

"extrordinar, i.e., one involving 'fundaental business strategy' or 'long term goals.JtId at
 

427. 

Earlier cours have pointed out that the overrding purpose of Section 14a-8 "is to 
assure to corporate shareholders the ability to exercise their right- some would say their duty 
- to control the important decisions which affect them in their capacity as stockholders." 
Medical Committeefor Human Rights v. SEe, 432 F. 2d. 659, 680-681 (1970), vacated and 
dismissed as moot, 404 U.S. 402 (1972). 

Accordingly, for decades, the SEC has held that "where proposals involve business 
matters that are mundae in nature and do not involve any substantial policy or other 
considerations, the subparagrph may be relied upon to omit them." Amalgamated Clothing 
cmd Te.::ctile Workers Union v. Wal-Mart Stores, Inc., 821 F. Supp. 877,891 (S.D.N.Y. 1993), 
quoting Exchange Act Release No. 12999,41 Fed. Reg. 52,994,52,998 (Dec. 3, 1976) ("1976 
Interpretive Release") (emphasis added). 

been pointed out that the 1976 Interpretive Release explicitly 
recognizes "that all proposals could be seen as involving some aspect of day-to-day business 
operations. That recognition underlies the Release's statement that the SEe's determination of 
whether a company may exclude a proposal should not depend on whether the proposal could 

It has been also 


be characterized as involving some day-to-day business matter. Rather, the proposal may he 
exÛuded only after the proposal is al'io found to raise no suhstantial policy consideration." 
1d (emphasis added). 



Bank of America - Proposal to Establish a Committee on US Economic Security Page 13 

Proponent Response - Januar i 9, 2009 

Most recently, the SEC clarfied in Exchange Act Release No. 34-40018 (May 21, 
1998) ("1998 Interretive Release") that "Ordar Business" determinations would hige on 
two factors: 

Subiect Matter of the Proposal: "Certain tasks are so fundamental 
to management's abilty to run a company on a day-to-day basis that they 
could not, as a practical matter, be subject to diect shareholder oversight. 
Examples include the management of the workforce, such as hiring, 
promotion, and termination of employees, decisions on the production 
quality and quantity, and the retention of suppliers. However, proposals 
relating to such matters but focusing on suffciently signifcant social 
policy issues (e.g., signifcant discrimination matters) generally would 
not be considered to be excludable, because the proposals would 
transcend the day-to-day business matters and raise policy issues so 
significant that it would be appropriate for a shareholder vote." 1998 
Interpretive Release (emphasis added). 

"Micro-Managing" the Company: The Commission indicated that 
shareholders, as a group, wil not be in a position to make an informed 

the "proposal seeks to 'micro-manage' the company byjudgment if 


probing too deeply into matters of a complex natue upon which 
shareholders, as a group, would not be in a position to make an informed 
judgment." Such micro-management may occur where the proposal "seeks 
intricate detail, or seeks specific time-frames or methods for implementing 
complex policies." However, "timing questions, for instance, could 
involve significant policy where large differences are at stake, and 
proposals may seek a reasonable level of detail without runing afoul of 
these considerations."
 

The Staff has also provided some guidance about what may be considered a 
Legal Bulletin No. l4A (July 12,2002) the Staffsignificant social policy issue. In Staff 


widespread public
stated "(tJhe Division has noted many times that the presence of 


debate regarding an issue is among the factors to be considered in determining whether 
proposals concerning that issue 'transcend the day-to-day business matters.''' (emphasis 
added). 

Finally, it is vitally important to observe that the Company bears the burden of 
persuasion on this question. Rule 14a-8(g). The SEC has made it clear that under the Rule 
"the burden is on the company to demonstrate that it is entitled to exclude a proposal." 
¡d. (emphasis added). 

In sum, the SEe's statement in the 1998 Interpretive Release that a proposal relating to 

"( ordinary business) matters but focusing on suffciently significant social policy issues" is not 
excludable, makes it evident that a subject matter's status as a significant policy issue trumps 
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the Company's portyal if it as an ordiaiy business matter. Consequently, when analyzing 
this case, it is inumbent on the Company to demonstrate that the Proposal does not involve 
any substantial policy or other considerations. It is only when the Company is able to show 
that the Proposal raises no substantial policy consideration that it may exclude the Proposal. 
This is a veiy high theshold that gives the benefit of 
 the doubt to the Proponents and tends
 
towards allowig, rather than excluding, the Proposal.
 

Based on the above analytical frmework as well as responding to the Company's 
specific asertions, the following is a blow-by-blow descrption of why the resolution fails to
 
qualify as excludible ordiar business:
 

A. The subject matter ofth~ bylaw amendment relates to a sI2ßIfcant policy 
matter facio2 the Company. 

Audaciously, the company tres to assert that "a review of the corporation's policies to 
determine their impact in the US Economic Securty do not raise any signifcant policy issues 
to be contemplated by 14a-8(7)." 

Given the extraordinar outlay of US tapayer funds to the Company, there really 
could be no subject matter which focuses moreso on "significant policy, economic or other 
implications," in which there is "the presence of 
 widespread public debate regarding an issue." 
The company has been accorded at least $45 bilion of taxpayer relief through the Troubled 
Asset Relief 
 Progrm (TAR) (includig fuds to Merril Lynch). This has thnist the 
Company into the limelight of public policymakers, taayers and consumers concered with 
the payback on this taxpayer investment. 

Afer the $700 bilion T ARP legislation was signed on OCtober 3, 2008, and the 
Treasur Deparent began to distrbute the first $350 bilion to large bans, it became clear 
to many observers that Treasiuy was not demanding suffcient transparency or accountabilty 
from the recipients of these fuds. See Appendix 1 for exemplary newsclips and 
quotations. 

The proposed bylaw amendment represents an effort by shareholders to provide a 
governance mechanism to ensure a high level policy discussion within the company regarg 
how, in light ofTAR nmding, the Company is being responsive to the needs of the US 
economy. The company has provided scant information to taxpayers and shareholders as to 
how it is spending the bilions of dollars received under T AR. 

These are issues about which shareholders can be appropriately concerned. These 
issues are beyond a doubt signficant social policy issues that have captured the attention of 
milions of Americans, not to mention federal, state and local policymakers, and are clearly of 
relevant and appropriate concern to other investors. Consistent with the above analysis the 
bylaw amendment canot be seen as relating to excludable ordinar business. 
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B. The bylaw amendment does not attempt to micromana!!e the companv's dav
to.dav affairs. 

Despite the company's assertions to the contrary, the proposal does not attempt to 
control or manage the Company's day-to-day business decisions. 

If this resolution does incidentally touch on ordinar business matters by its 
suggestions of possible items that MAY be included in the scope of "US economic 
security," it is more analogous to the cases that the Company cited which were found to 
be not excludable as relating to ordinar business matters. See, e.g., ITT Corp. (avaiL.
 

Mar. 12,2008) (proposal requesting report on foreign miltary sales with suggested items 
to be included was not excludable); Bemis Co., Inc. (avaiL. Feb. 26,2007) (proposal 
requesting a report reviewig the compensation packages provided to senior executives, 
including certain specified considerations enumerated in the proposal was not 
excludable). 

Proposals requesting broad reviews by a board committee on an identified high
level social policy issue have been deemed permissible by Staff-rejecting ordinar
 
business assertions. These resolutions have allowed management discretion, as in the
 
present proposal. See, e.g., Bank of America Corp. (avaiL. Feb. 29,2008) (proposal
 
establishing a board committee on human rights and only suggesting a nonbinding
 
reference forthe definition of 
 human rights in the supporting statement was not 
excludable); Yahoo! Inc. (avaiL. Apríl 16,2007) (similar). In this way, such proposals 
address broad issues without pervading ordinary business operations. The present bylaw 
amendment is very close to those bylaw amendment proposals, and therefore is not 
excludable as relating to ordinary business. 

A number of shareholder proposals relating to investment policy have surived 
ordinar business argients in the past. For example, in Morgan Stanley Dean Witter (avaiL. 
Januar 11, 1999) and Afen-m Lynch (avaiL. Februar 25,2000) the Staff concluded the 
proposals complied with Rule l4a-8(i)(7) when they requested "the Board to issue a report to 
shareholders and employees by October 1999, reviewing the tmderwting, investing and
 

lending criteria of 
 (the companYJ~-inc1uding its joint ventures such as the China International 
Capital Corporation Ltd.--with the view to incorporating crteria related to a transaction's 
impact on the environment, human rights and risk 
 to the company's reputation." See also, 
College Retirement Equities Fund 
 permitted a proposal 
requesting "that CREF establish and make available A Social Choice Equity Fund") and 

(avaiL. August 9,1999) (Staff 


26, 1996) (SEC allowed language that 
focused on the total value of securities from any countr not exceeding 45% of the net assets 
Morgan Stanley Afrca Investment Fund (avaiL. April 


the fud. In allowing the Morgan Stanley language, the SEe noted that it was permissible 
because it focused on "fundamental investent policies.") 
of 

Consequently, the Proposal builds upon a line of 
 permissible shareholder proposals 
that focus not only on fundamental investment policies, but also on the larger policy impacts 
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of investment practices. These isses represent signcant social policy isses as well as the
 

stategic diection of the Company. 

Finally, the plain language of the Proposal makes it clear that it is not focused on 
intricate detaii nor does it seek specific time-frames or method for implementing complex 
policies. The question of Company policies related to US Economic Security is a strategic 
level issue that shareholders can readily lomderstad and give their opinion on. The Proposal 
does not delve into the details of what that policy might be nor does it seek to dictate when or 
how it wotùd ultimately be implemented Consequently, we urge the Staff to conclude that the 
Proposal is not excludable under the micro-management criteria. 

C. The resolution does not attempt to re2ulate employee relations. 

The Company also cites Bank of America (avaiL. Jan. 11,2007), in which the Staff 
concurred that a proposal that closely resembles the Proposal here was excludable as 
relating to ordinary business matters. That proposal, which was also made by the 
Proponent, sought the appointment of a "Vice President for US Economy and Security" 
to "review whether management and Board policies, beyond those required by law, 
adequately defend and uphold the economy and security of the United States of 
America." The Staff concurred that the Company could exclude that proposal because it 
related to the Company's ordinary business operations. However, the core issue that made 
that resolution relate to ordinary business was the successful argument of the Company 
that because it sought the appointment of a Vice President, it therefore related to 
employee relations. By contrast, there is no effective assertion here that the bylaw 
amendment attempts to regulate employee relations. 

D. The Resolution does not entail an excludible "evaluation of 
 risk." 

The Company also asserts that the bylaw amendment would require the board of 
directors to engage in excludable "evaluation of risk." The evaluation of risk exclusion was 
formally announced in Staff 
 Legal Bulletin No. 14C (June 28, 2005) ("SLB 14C") in which 
the Staf stated:
 

Each yea, we are asked to analyze numerous proposals that make reference to 
environmenta or public health issues. In determining whether the focus of 
these proposals is a significant social policy issue, we consider both the 
proposal and the supporting statement as a whole. To the extent that a proposal 
and supporting statement focus on the company engaging in an internal 
assessment of the risks or liabilties that the company faces as a result of its 
operations that may adversely affect the environment or the public's health, we 
concur with the company's view that there is a basis for it to exclude the 
proposal under rule 14a-8(i)(7) as relating to an evaltiation of risk. To the 
extent that a proposal and supporting statement focus on the company 
minimizing or eliminating operations that may adversely affect the 



Ban of America - Proposal to Establish a Committee on US Economic Security Page 17 

Proponent Response - January 19, 2009 

environment or the public's health we do not concur with the company's view 
that there is a basis for it to exclude the proposal under rule 14a-8(i)(7). 

As we understand ths distinction based on the precedents, if proponents seek a report 
that relates to accountig or evaluation of economic risks to a company, such as a 
quantification or characterition of finncial risks, or projecton of fiancia~ market or 
reputational risk then the Staff wil treat the proposal as ordinary business. If the proponents 
seek actions, or assessments of possible actions, that may have the outcome of minmizing 
risks, but which does not ask the company to quantify or characterize those risks, these are 
acceptable and will be not be excluded. 

Accordingly, the Staffrefers in SLB14C to theXcel Energy Inc. (avail Apr. 1,2003) 
proposal as an example of a request for a risk assessment. InXcel the proponents requested a: 

report (at reasonable cost and omitting proprietary information) by Augut 
2003 to shareholder on (a) the economic risks associated with the Company's 
past, present, and futue emissions of carbon dioxide, sulfur dioxide, nitrogen 
oxide and mercury emissions, and the public stance of the company regarding 
effort to reduce theSe emissions ... 

the economic risks to the Company'sThat proposal expressly sought an evaluation of 


operations and clearly was within the ordiar business exclusion.
 

This analysis is borne out by two recent cases in which th companies sought to
 
exclude the proposal on evaluation of risk grounds. Burlington Northem Santa Fe Corp.
 
(avaiL. December 27, 2007) and N01folk Southem Corporation (avaiL. February 20, 2007). In 
the case of Norfolk the proponent sought "inormation relevant to the Company's efforts to 
both safeguard the security of their operations and minimize material financial risk arsing 
from a terrorist attck and/or other homeland security incidents." That proposal was excluded 
as relating to an evaluation of risk. However, one year later in BurUngton, the same proponent 
sought "information relevant to the Company's effort to safeguard the security of their 
operations arsing from a terrorist attack and/or other homeland security incidents." This 
second proposal, in contrast to Noifolk, was deteimined to be permissible and not in violation 
of the ordinary business exclusion. What is critical here is that simply removing the request for 
information related to efforts to minime financial risk was sufficient to remove the proposal 
from the scope of the risk assessment exclusion. What these two railroad cases demonstrate is 
that if 
the-proponents seek actions, or assessments of possible actions, that may have the 
outcome of minizig risks, but which do not ask the company to quantify or characterie 
those risks, these are acceptable and wil be not be excluded. Furheimore, the company in 
Burlington argued that while the explicit reference to material risk was removed from the 
proposal, the request implicitly called for an evaluation of risk. This argument was rejected by 
the Staff 'While the current resolution may lead to risk reduction, reputation protection and 
liabilty reduction for the company, as in the Burlington case the resolution does not focus on 
policy options "to minmize fiancial risk" and therefore is not excludable as risk evaluation. 
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The company cites a few resolutions rejected on risk evaluation grounds as ostensibly 
similar to the curent resolution. It cites General Electric Company (Januar 9,2008) and 
International Business Machines (Janua 9,2008) (each proposing a board commttee report 
on the potential for damage to the company resulting from the sourcing of products and 

American International Group, Inc. (Februarservces from outide the United States); 


19,2004) (penntting exclusion of a proposal requestig the board review and report to 
the HN/AIS, tuberculosis and malara pandemics on 

the company's business strategy); andNewmont Mining Corporation (Febrar 4,2004) 
(permitting exclusion of a proposal requesting that the board to publish a comprehensive 
report on the risks to the company's operations, profitability and liabilties). All of these 

shareholders on the economic effects of 


resolutions have a clear distinction from the present resolution, namely they involve an 
assessment of risks to the company, not risks to the outside world from the company. 

In numerous "risk evaluation" precedents, the staff has implicitly made a 
distinction between a request for an evaluation of 
 how a company affects the outside 
world (environment, human rights, privacy, etc.) is not an excludable risk evaluation. 
Compare KB Home (Januar 23, 2008) (asking board to provide report on the feasibility of 
developing policies to minize the impact on climate change, with a focus on reducing
 

greenhouse gas emissions, found not excludable) with excludable resolutions askig a
 

company to "assess how the company is responding to rising regulatory, competitive, and
 
public pressure." See The Ryland Group Incorporated (February 13, 2006), Pulte Homes
 

Standard Pacifc Corp. (Januar 29, 2007). Such an "assessment"

(March 1,2007) and 


could be understood to imply a financial risk evaluation of the impact on the company. 
What is excludable is a resolution that requires a company to undertake and/or publish 
evaluations of financial impacts and risks on the company. But that is not what the 
present resolution does or requires - instead it requires an outward examination of the 

the company on US economic security, and as such it is not excludable as a 
"risk evaluation" request. 
impact of 


The text of the cuent resolution does not require the proposed committee to 
undertake internal evaluations of risk in order to do its job. The core language provides, "The 
Board Committee shall review whether our Company's policies, beyond those required 
by law, are shaped to support the US economic security, while meeting the Board's 
responsibilities to the shareholders." As such the committee is focused on how the 
company's policies affect the US economy, not how the US economy affects the company. 

such, it is not focused on the project or process of evaluating the company's own financial 
risk. Instead it is focused on how the company's existing policies and practices may affect the 
US economy. 

As 

Similarly, examining the defmition of 
 US economic security in the resolution 
provides "US Economic Security" impacted by bank 
 policy may include, among other 

the US, 2) the economic well-being of 
US citizens, as reflected in indicators such as levels of employment, wages, consumer 
installment debt and home ownership, 3) levels of domestic and foreign control, and 
holdings of securities and debt, of companies incorporated or headquartered in the US 

things 1) the long teiin health of the economy of 
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and 4) the extent to which our company holds securities of foreign companies or has 
employees or representatives holding positions on the boards of directors offoreign 
companies. Again, this definition does not require the company to undertake a financial 
risk evaluation but only to address the degree to which the companies policies as they are 
currently constituted, or constituted in the futtie, may have a positive or negative effect 
on the US economy. 

E. The Proposal does not fall within the le2al compliance exclusion. 

The present resolution excludes issues of legal compliance since it asks the board 
committee to examine company policies "beyond those 
 required by law." As such it is not a 
legal compliance program. 

While the Company cites a number of no-action letters issued by the Staff on the 
subject of legal compliance, it fails to demonsate that the cases cited are comparable to the 
Proposal. The cases cited referred to very clear intances of a focus on legal compliance issues 
- in clear contrast to the present ProposaL. For intace: 

Monsanto Company (November 3, 2005). The proposal requested the creation of an 
ethics oversight commttee to "insure compliance with the Monsanto Code of 
Conduct, the Monsanto Pledge, and applicable laws, mles and regulations of federal, 
state, provicial and local governents, includig the Foreign C01TUpt Practices Act."
 

In contrst to the present resolution, the Monsanto proposal was focused on 
compliance issues. The proposal sought to dictate how the compliance program 
would occur with specifics about certain fields of law. The current Proposal in 
contrast, is not even impliedly interested in those intrcate details and plainly focuses 
on the signifcant social policy issues facing the Company, and excludes compliance 
issues. 

General Electric Company (January 4,2005). As the company in General Electric 
demonstrated, that company was subject to reguation by a multitude of international, 
federal and state reguatory agencies, including the FCC. Because the proposal 
requested the company to prepare a report "detailing" its "current activities to meet 
their public interest obligations" it was requesting the same inormation that each 
company television station was required to submit to the FCC on at least a quarerly 
basis. That is simply not the case here. In addition to exempting legal compliance 
issues, it is evident that the Proposal does not focus on the details of 
 reportg to 
federal agencies. Accordigly, the facts of General Electric are distinct from our case 
and are not relevant. 

Hudson United Bancorp (January 24, 2000). InHudwn, the proponent accused the 
"violations of laws and regulations (including) insider trading, money 

laundering, ilegal kickbacks, bribery, tax evasion, wire and mail fraud, and forgery" 
and called for an investigation. This case is not analogous to the present case. 

company of 
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Finally, even assuming that the Proposal sought dirt involvement in compliance
 
mechansms, there are examples where the Staffhas deteimined that it is appropriate for a
 
shareholder proposal to address operating policies and legal compliance issues. In Bank of
 
America Corp. (February 23, 2006) the Staff denied a no-action request for a shareholder
 
proposal which requested that this company's board "develop higher standards for the
 
securtization of subprie loans to preclude the secutiation of loans involving predatoiy
 

practices" (an ilegal practice). The company challenged the proposal on the grounds that the 
proposal dealt with "a general compliance progrm" because it sought to ensure that 1Ie 
company did not engage in an ilegal practice. The Staff rejected that reasoning. See also 
Conseco, Inc. (ApnI5, 2001) andAssocs. First Capital Corp. (March 13,2000). 

Also, consider Citigroup Inc. (Februar 9, 2001) in which the Staff 
 peritted a
 
proposal that requested a report to shareholders descrbing the company's relationships with 
any entity that conducts business, invests in or faciltates investment in Bmma. That proposal 
also sought specific information about the company's relationship with Ratchabur Electrcity 
Generating Co. of 
 Thailand, as well as explaining why these relationships did not violate u.s. 
government sanctions. See also, Dow Chemical Company (Februar 28, 2005) (Staff allowed 
a proposal that sought an analysis of the adeqacy and effectiveness of the "company's 
internal controls related to potential adverse impacts asociated with genetically engineered 
organsms"); 3M 

(March 7, 2006) (Staff allowed a proposal that asked "the Board of Directors 
to make all possible lawfiil efforts to implement and/or increase activity on each of 
 the 
pnnciples named above in the People's Republic of China" including pnnciples that addressed 
compliance with "China's national labor laws."); V.F. Corp (Februai 14, 2004); £.1 du Pont 
de Nemours (March 11,2002); Kohl's Corp. (March 31,2000) (Staff allowed a proposal that 
sought a report on the company's vendor standads and compliance mechansms in the 
countres where it sources). 

vVhat all of these allowed proposals have in common with the current Proposal is that 
they were addressing significant social policy issues confronting the company. Consequently, 
they were appropriate issues for shareholder consideration even if, arguably, they tangentially 
touched upon compliance issues. Whether they addressed genetic engineering, 
sweatshop/forced labor or predatoiy lending, the Staff concluded that those proposals were not 
concerned with mundane company matters, but were focused on how the company should 
address the issues which transcended the day-to-day affairs of 
 the company. Accordingly, we 
respectflly request the Staf conclude that the Proposal must be included in the Company's 
proxy materials. 

VI. THE PROPOSAL IS NOT VAGUE OR INDEFh~ITE.
 

. Finally, the Company argues the proposal is vague and indefinite. The Proposal asks 
nothing more and nothing less than in its plain meaning: to create a committee on US 
economic seciiity. In the context of the TARP funding of 
 the Company, the need for board 
level governance and accountabilty on issues relative to the effects that the company is in turn 
having on the US economy is not hard for shareholders to understand. 
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The company actually acknowledges the clarty of 
 the proposal in a footnote, and 
then tries to argue that if 
 the shareholders wanted to be clear they should've spelled 
things out in much more detail for the Board of Directors. 

While the literal creation of 
 the "Board Committee on US Economic Security" set 
forth in the Proposal is reasonably clear, the substance and implementation of the 
Proposal is not. The specific actions required to be undertaken by the new Board 
Committee are not clear. The Corporation believes that the Board should not be 
required to create a new committee without clarity on the specific actions that 
committee would undertake to ftilfill its obligations. 

It should be apparent to anyone following the company's logic and arguments at this 
point that if 
 the shareholders had defined with clarty the specific actions require to be taken 
by the Board committee as requested there, the company would have intead argued that such 
demands on the committee would involve micromanagement of 
 the discretion of the board. 

One must view the vagueness standard in the context of the micro-management 
exclusion. To pass muster, a proposal can be neither too detailed nor can itbe too vague. All 
shareholders who submit proposals must place their proposals within that spectrum, and the 
proponent has been highly cogrzat ofthose requirments. We believe that the Proposal 
stres the appropriate balance between these two poles.
 

The Company takes the Proposal's reasonably specific language in defining US 
economic security, which adds a helpftillevel of understanding, and then turns the words 
inside out and tortes them to create the ilusion of 
 vagueness: 

The Proposal does not define "economy of 
 the US." Does economy refer to an 
economic measure, such a gross domestic product or inflation? Should the 
Corporation be analyzing the Proposal in terms of macro or micro-economic 
indicators? Should regional or global economies be factored into the analysis? Do 
the stock markets or the Corporation's stock price factor into the economic 
analysis? Should the Corporation's policies impact" the long term health of the
 

economy of Corporation focus on the trade deficit or measures that may balance 
the federal biIdget? The proposal leaves numerous unanswered questions for the 
proposed Board Committee, the Corporation and its stockholders. 

The Proposal's definition of "US Economic Security" also req'i.nres the proposed 
Board Committee to consider the "economic well-being of US citizens, as 
reflected in indicators such as levels of employment, wages, consumer installment 
debt and home ownership." While the proposed Board Committee can review 
these macro-economic items, it is unclear what the actions they are expected to 
take to shape corporate policy to support these economic indicators. Company 
letter at page 10. 
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The question of the "vague and indefiite" exclusion is not whether every last detail 
has been worked out in advance of the 
 proposed board commttee examiing the issue area, 
but rather whether the shareholders would have enough of an idea about what they are voting 
on to make an inormed choice to vote for or against the resolution. In the present case, the 
shareholders would know that they would be creating a committee on US economic securty 
to examine policy issues relative to the impact of 
 the company on the US economy; that the 
chairman of the board would appoint the members; and that the committee would have a fair 
amount of flexibility in defining the scope of its activities, but would also have some guidance 
in terms of the set of suggested isses to consider the 
 possible inclusion. This is ample
 
guidance for shareholders to know whether they want to vote in favor of the bylaw or not.
 

The unsuccessfu use of ths kind of attck can be seen in a number of other cases in 
which shareholders fied a simlar proposals. See for instance Yahoo! Inc. (April 
 16, 2007). In 
that case, the Proposal sought to amend the company bylaws to create a board level committee 
on human rights. The company took the plain meang of 
 "human rights" and tried to bring
 
the term into the scope of14a-8(i)(3) by'raising numerous questions about what the term
 
really means. The Staff 
 rejected that contention and concluded that the proposal was in
 
compliance with the Rule.
 

Under Rules 14a-8(i)(3) and i 4a-9, proposals are not permtted to be "so inherently
 
vague or indefinIte that neither the stockholders voting on the proposal, nor the company in
 
implementing the proposal (if adopted), would be able to determine with any reasonable
 
certinty exactly what actions or measures the proposal requires." Staff Legal Bulletin No.
 

14B (September 15,2004) ("SLB 14B") However, the SEC has also made it clear that it will 
apply a "case-by-case analytical approach" to each proposaL. Exchange Act Release No. 34
40018 (May 21, 1998) ("1998 Interpretive Release"). Consequently, the vagueness 
determination becomes a very fact-intensive determination in which the Sta has expressed 
concern about becoming overly involved. SLB 14B. Finally, the Staff stated at the end of its 
SLB l4B vagueness discussion that "rule l4a-8(g) makes clea that the company bears the 
burden of demonstrating that a proposal or statement may be e.x.cluded" Id (emphasis added). 
In the present instance, the company has not met this burden. 

VI. CONCLUSION 

As demonstrated above, the Proposal is not excludable lIder Rules l4a8-(i)(7), l4a8-(i)(2), 
l4a8-(i)( 6), and 14a8-(i)(3). Therefore, we request the Staff to inform the Company that the 
SEC proxy rules require denial ofthe Company's no-action request. In the event that the Sta 
should decide to concur with the Company, we respectflly request an opportunity to confer 
with the Staff
 

Please call me at (4 i 3) 549-7333 with respect to any questions in connection with this matter, 
or if the Staff wishes any further information. 
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Sanord Lewis 
Attorney at Law 

cc: John Hagton 
Andrew A. Gerber, Hunton & Wiliams LLP 
agcrbcr(âhunton.com 
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LAYTON & 
FINGER 

January 22, 2009 

Bank of America Corporation 
Bank of Ameiica Corporate Center Fl 18 
lOON Tryon St . 
Charlotte, NC 28255 

Re: Stockholder Proposal Submitted by John C. Harrington
 

Ladies and Gentlemen: 

We have acted as special Delaware counsel to Balle of America Corporation, a 
Delaware corporation (the "Company"), in connection with a proposal (the "Proposal") 
submitted by John C. Harrington of Harrington Investments, Inc. (the "Proponent") that the 
Proponent intends to present at the Company's 2009 annual meeting of stockholders (the "Annual 
Meeting"). In this connection, you have requested our response to the letter, dated as of January 
19,2009, submitted by Sanford J. Lewis, Esq. on behalf ofthe Proponent (the "Lewis Letter"). 

In his letter, Mr. Lewis contends that the Company has failed to meet its burden of 
proving that the Proposal, jf implemented, would cause the Company to violate the General 
Corporation Law of the State of Delaware (the "General Corporation Law"). In our opinion 
rendered in connection with thè Proposal, dated December 19, 2008 ("RLF Opinion"), we stated 
that "Section 141 (c )(2) grants only the board of directors of a Delaware corporation the power to 
constitute a committee of the board" and, therefore, a bylaw that would enable a single director 
to appoint the members of a board committee would be inconsistent with law. f1 (RLF Opinion, at 
4). MI'. Lewis, however, maintains that the Company has "failed to show any precedent finding 
that shareholders cannot assign responsibility for appointment of committee members to the 
Board Chail1nan," (Lewis Letter, at 5), and "there is no clarity imder Delaware law on this 
point." (Lewis Letter, at 1 0). Mr. Lewis suggests that because a board's power to designate a 
board committee is stated in discretionary terms, the power to constitute a board conm1Ìttee is not 
solely a power òf the board. In this manner, Mr. Lewis suggests that the board of directors is not 
the only body that can exercise the power to constitute a committee of the board. In our view, 
Mr. Lewis' argument misinterprets the discretionary language in Section 141(c)(2) and fails to 
acknowledge the plain meaning of Section 141 (c )(2). 

As set forth in our opinion, Section 141 (c )(2) of the General Coiporation Law 
contemplates only one process by which a committee of the board of directors may be
 

constituted -- by act of the board of directors. The plain meaning of the discretionary language 
in Section 141 (c )(2) is that a board of directors may, but is not required to, designate a 
committee of the board that may, to the extent provided by the board or in the bylaws, exercise 
all the powers and authority of the board in the inanagement of the business and affairs of the 
corporation. The discretionary language - "may designate" - makes clear that a board of
 

directors is not required to designate committees of the board and, instead, can exercise an the 

¡¡ "l l! 

One Rodney Square ~ 920 North King Street n Wilmington, DE 19801 g¡ Phone: 302-651-7700 ,¡¡ Fax: 3U2-651-.7701
 

1Y\V\.V.r.lr.C0111RLFI-3,,609ï4-3 



Bank of America Corporation
 
January 22, 2009
 
Page 2 

powers and authority of the board itself. The discretionary language does not, as Mr. Lewis
 

suggests, permit the stockholders to confer upon a single director the power to designate or 
constitute a commttee of the board. J Section 141(c)(2) also contemplates that the bylaws of a 
Delaware corporation may: (1) pennit the members of a committee to unanimously appoint
 

another member of the board of directors to act at a meeting of the committee in place of any 
absent or disqualified member, and (2) restrict the powers that a board committee may exercise 
in the management of the business and afairs of 
 the corporation.2 Thus, while Section 141(c)(2) 
authorizes stockholders, through amendments to the bylaws, to set a ceilng on the powers that a 
board committee may exercise and to influence the way in which committee members fill 
vacancies, Section 141(c)(2) does not, as Mr. Lewis suggests, empower the stockholders, 
through amendments to the bylaws, to infuence the designation of members to a committee of 
the board. It is well settled under Delaware law that words excluded from a statute must be 
presumed to have been excluded for a purpose. See In re Adoption of Swanson, 623 A,2d 1095, 
1097 (DeL. 1993) ("A court may not engraf upon a statute language which has been clearly 
excluded therefrom. 
 Delaware Dev't of Admin. Serv., 830 A.2d 
1224, 1228 (Del. Ch. 2003) ("(The) role (of) judges is limited to applying the statute objectively 
and not revising it. "). In interpreting statutes, courts are confined to the language used to 

"); Fid. & Deposit Co. v. State of 


detennine the intent of 
 the legislature. See Rash v. Allen. 76 A. 370,396 (Del. 1910) ("it is not 
permssible for the Court to fusert words in a statute not used by the Legislature. The meaning 
and intent of the Legislature are to be ascertained fi'om the words employed and we are not 
pernutted to qualif the words of the act by arbitrarily introducing words. "); see also State ex reI. 

i The Delaware Court of Chancery interpreted similar discretionary language in the 

context of setting a record date in accordance with Section 213 of 
 the General Corporation Law. 
In In re Staples, Inc. S'holders Litig., 792 A,2d 934 (Del. Ch. 2001), the Court enjoined a 
meeting of stockholders based on, among other things, a finding that the record date was not set 
in accordance with Section 213. Section 213(a) states that H(i)n order that the corporation may 
determine the stockholders entitled to notice of or to vote at any meeting of stockholders..., the 
board of directors may fix a record date.H 8 DeL. C. §213(a) (emphasis added). At a board 
meeting on April 1,2001, outside counsel raised the issue of a record date and the board asked 
the company's CPO to "take care of it." Staples, 792 A.2d at 962. Outside counsel noted that the 
board could not delegate this function to a non-director, afer which the board agreed to delegate 
the matter to its chairman. Id. It appeared that certain officers were more involved in setting the
 

record date than the chairman. Id: at 963. Importantly, the Court did not consider whether the
 

discretionary language in Section 213 permitted someone other than the board (e.g., the 
corporate secretary who proposed the record date at issue) to set the record date. Rather, the 
Court focused on whether the whole board or the chairman, as a one-man committee of the board 
having been delegated the task of setting the record date, properly set the record date. Because 
the whole board did not act to set the record date and the chairman never resolved to fix the 
record date, the Court held that the record date was invalid. Id. at 963~64.
 

2 See Hollnger Int'1 Inc. v. Black, 844 A.2d 1022, 1079 n. i 31 (DeL. Ch. 2004) (noting 

that Section 141(c)(2) authorizes the bylaws, within certain limits, to set forth the ceiling of 
powers a board committee may have), afrd, 872 A.2d 559 (DeL. 2005). 
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Green v. Holzmueller, 5 A.2d 251 (DeL. 1939) ("where the language of a statute is plain and 
conveys a clem. and definite meaning, courts give to the statute the exact meaning conveyed by 
the language, adding nothing thereto..."). Thus, Section 141(c)(2) only contemplates two ways 
in which stockholders can influence the operation of a committee of the board. Because the 
power to constitute a committee of the board is specifically conferred upon the whole board of 
directors by Section 141(c)(2), empowering a single director to appoint the members of a board 
committee would violate Section 141(c)(2) of the General Corporation Law. Moreover, 
empowering a single director to constitute a board committee that may, in accordance with 
Section 141(c), exercise all the powers and authority of the board in the management of the 
business and affairs of the corporation would be inconsistent with the most fundamental precept 
of the General Corporation Law embodied in Section 141(a): that the board of directors is 
charged with a fiduciary duty to manage the business and affairs of 
 the corporation. To interpret 
the plain language of Section 141(c)(2) otherwise would permit a single director to designate 
himself as a one-man committee and exercise all the power and authority of the whole board of 
directors in violation of Section 141 (a) of the General .corporation Law. 

The stocldl01ders of a Delaware corporation have the power to amend the 
corporation's bylaws. See 8 DeL C. § 109(a). This power, however, is subject to the limitation 
that the bylaws may not contain any provision inconsistent "'lith law or with the certificate of 
incorporation. See 8 DeL. C. § L09(b). For the reasons set fort above, the proposed bylaw,
 

which purpOlts to confer upon a single director the authority to appoint the members of a board 
committee, would be inconsistent with Sections 141 (a) and 141 (c )(2) of the General Corporation 
Law. Accordingly, in our view, implementation of 
 the Proposal would violate Section 109(b) of 
the General Corporation Law. 

Very truly yours,.. . ') t f. l) ¿,í
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SANFORD J. LEWIS, ATTORNEY 

Janua 19,2009
 

Via email
 

Offce of Chief Counel 
Division of Corporation Finance 
U.S. Securties and Exchange Commssion
 
100 F Street, N.E.
 
VVashigton, D.C. 20549
 

Re: Shareholder Proposal Submitted October 30, 2008 to Ban of America Corporation for a 
the Board on US Economic Securty for 2009Bylaw Amendment to Establish a Commttee of 


Hargton InvestmentsProxy Materials on Behalf of 


Dear Sir/Mada: 

Ban ofHargton Investments (the "Proponent") is beneficial owner of common stock of 


Aierica Corporation (the "Company") and has submitted a shareholder proposal (the 
"Proposal") to the Company. We have been asked by the Proponent to respond to the letter 
dated December 19,2008, sent to the Securties and Exchange Commssion by the Company. 
In that letter, the Company contends that the Proposal may be excluded from the Company's 

Rule 14a-8(i)(2) (would cause Company to violate 
Delaware law), Rule 14a-8(i)( 6) (Company lacks authority to implement Proposal), Rule 14a
8(i)(7) (deals with "ordiar business operations"), and Rule 14a-8(i)(3) (Poposal is vague 

2009 proxy statement by vie of 


\ and indefinite). 

We have reviewed the Proposal, as well as the letters sent by the Company and its Delaware 
Counsel, and based upon the foregoing, as well as the relevant rules, it is our opinon that the 
Proposal must be included in the Company's 2008 proxy materials and that it is not 
excludable by vie of those Rules. 

A copy of 
 ths letter is being emailed concurently to Andrew A. Gerber, Hunton & Williams 
LLP. 

RESPONSEI. SUMMY OF OUR 


Ban of Amerca byThe Proposal in question would amend the corporate bylaws of 


establishig a committee of 
 the board of diectors on US economic securty. The Company 
first assert that it may exclude the Proposal pursuat to Rule 14a-8(i)(2), which provides that 
a proposal may be excluded if the proposal "would, if implemented, cause the company to 
violate any state, federal, or foreign law to which it is subject." Secondly the company cites 
Rule 14a-8(i)( 6) assertg that it lacks the power and authority to implement the proposaL. 
These two assertons pricipally come down to (a) whether shareholders can lawfly enact a
 

bylaw amendment creatig a Board commttee on a specific subject matter (US economic 
securty) or whether to do so would illegally restrain the discretion of the board to manage the 

PO Box 231 Amerst, MA 01004-0231 . sanfordlewis~strtegiccunsel.net 
413 549-7333 ph. . 781207-7895 fax 
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company; and (b) if the shareholders can lawfly amend the bylaws to create such a 
commtte, whether it would be legally permssible in that bylaw amendment for shareholders 
to appoint the chaian of the board, rather than the members of the board of diectors, to
 

identify the members of a commttee, As we wil show, there are strong reasons, even with 
the precedents cited by the company, to believe these issues could well be decided in support 

these points present issues ofof the bylaw amendment The Company's assertons on each of 

unsettled law, lackig in judicial precedent bindig or dispositive of the matter at hand. Thus,
 

the Company has not met its burden of proof. 

In addition, the Proposal does not ask the Company to tae any actions outside of its 
own control, such as actions that could only be accomplished by thd pares. Intead, it
 

clearly asks for the compapy to look only at its own role, even if that role includes an impact 
or inuence on the activities of others, such as how its activities may affect investments in the 
US or foreign markets. 

Next, the Company asserts that under Rule 14a-8(i)(7) the Proposal may be 
excluded because it "deals with a matter relating to the company's ordinar business 
operations." The Proposal seeks to address what is clearly the single largest public policy 
challenge facing the Company today - how its practices wil affect the U.S. economy 
now that it has been granted at least $45 billon in tapayer fuds though the Troubled 

Program (TARP) (includig fuds to Merrll Lynch). As a proposal that by 
its very natue is merely setting a governance framework and process for addressing these 
large policy issues, the amendment does not delve into ordinar business. Furer, the 
Proposal does not ru afoul of "evaluation of risk" or "micro-management". The 
Proposal does not relate to accounting or evaluation of economic risks to the Company, 
such as a quantification or characterization of financial risks, or projection of financial, 
market or reputational risk. It is not focused on intricate detail, nor does it seek specific 
time-frames or methods for implementing complex policies. The Proposal also does not 
relate to a legal compliance program - in fact it explicitly excludes issues of legal 

Asset Relief 


the proposed committee. Finally, the Proposal builds on acompliance from the focus of 


line of similar shareholder proposals that have surived SEC Staff review on the question 
of ordinary business. 

Finally, the company attempts to pait the resolution as "vague and indefinte." The 
resolution is not vague or indefite, but clearly gies shareholders votig on the Proposal a 
very clear indication as to what they are votig on, and the reasonable parameters given to the 
board commttee to tae action and consider the company's policies, with an appropriate level 
of flexibility. The proponent believes he has strck the legally appropriate balance between 
the extremes of micromanagement or vagueness - pointing the diectors, with operational 
flexibility, in the direction of a broad policy issue that shareholders seek goverance and 
accountability on, while at the same tie providig clarty though the supportg statement, 
and though examples of the tyes of issues with the scope of the commttee. 

In short the Proposal complies with all aspects of Rule 14a-8 and we urge the Staff to 
reject the Company's arguents. 
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ll. TH PROPOSAL
 

the Staff, the proposal in its entirety states as follows:For the convenience of 


To amend the corporate bylaws by inserting in Arcle VI of 
 the Bylaws 
the following new section: 

SECTION 2. Board Committee on US Economic Securty. There is 
established a Board Commttee on US Economic Security. The Board Committee 
shall review whether our Company's policies, beyond those required by law, are 
shaped to support the US economic securty, while meeting the Board's 
responsibilities to the shareholders. The Board Committee may issue reports to 
the Board and the shareholders at reasonable expense and omitting confidential 

bank policy on US Economic Securty. For 
this bylaw, "US Economic Securty" impacted by ban policy may 

information on the impacts of 


puroses of 


include, among other things 1) the long term health of the economy of the US, 2) 
the economic well-being of 
 US citizens, as reflected in indicators such as levels of 
employment, wages, consumer installment debt and home ownership, 3) levels of 
domestic and foreign control, and holdings of securities and debt, of companies 
incorporated or headquarered in the US and 4) the extent to which our company 
holds securties of foreign companies or has employees or representatives holdig 
positions on the boards of directors of foreign companies. 

The Chairan of the Board of 
 Directors is authoried consistent with 
these regulations and applicable law, to appoint the members of the Board 
Committee on US Economic Securty. Nothing herein shall restrict the power of 
the Board of 
 Directors to manage the business and affairs ofthe company or its 
authority under the corporate aricles of incorporation, bylaws, and applicable 
law. Notwithstanding the language of 
 ths section, the Board Committee on US 
Economic Securty shall not incur any costs to the company except as authorized 
consistent with these bylaws. 

Supporting Statement:
 

Our company has received Federal assistance under the Troubled Asset 
Relief Program of the US Treasury. In the opinion of the proponents, the fmancial 
system's weakesses that precipitated this taxpayer effort to stabilize the US 
fmancial system was the result of years of irresponsible lendig and business 
practices across the US economy, including speculative derivatives trading and a 
general lack of management and board oversight. While the US governent has 
decided not to take voting shares in our company, the need for shareholders and 

company's role in long term US economic securty isthe public to understand our 


more evident than ever. 

Following the dramatic recent governent interventions, there can be no 
doubt that our company's fmancial integrity is interdependent with a strong and 
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secure US economy. Proponents believe that the time has come for shareholders 
and members ofthe public to inquire fuer of our management and Board to 
ensure that these recent events are not repeated and that the investment by the US 
tapayers brigs reciprocal benefit to US economic securty.
 

il. TH COMPAN HAS NOT MET ITS BUREN OF PROOF
 
REGARING VIOLATIONS OF DELAWAR LAW. 

The Company assert that the Proposal may be excluded from the 2009 Proxy
 
Materials both because pursuat to Rule 14a-8(i)(2) it would, if implemented, cause the
 
Company to violate Delaware law, and also that as a result of the foregoing the company lacks 
the power to implement the bylaw purt to Rule 14a-8(i)( 6). As we wil demonstrate 
below, for each of the assertions the Company has faied to show precedents that would be
 
determative regardig the present Proposai leaving these issues as unsettled questions of
 
law. Therefore, the Company has not met its burden of provig either 14a-8 assertions.
 

A. Shareholder ri2hts to amend bylaws are stron2lY supported yet poorly
 

defied by existi2 Delaware statutory law and court decisions. 

The basic legal background for ths resolution involves the stadig contest between 
two conflctig concepts in the Delaware corporation law. On the one hand, the diectors are
 

charged with the management of the affais of the company. On the other hand, the diectors 
work for the shareholders, and the shareholders have a set of 
 tools for enforcing that 
relationship, pricipally among those the right to amend the corporate bylaws, and the right to 
fie the diectors though votig on their positions. 

The first of these concepts is embodied by the Delaware statutory framework 
cited by the Company, 88 DeL. C. § 141(a) (liThe business and affairs of every 
corporation organized under this chapter shall be managed by or under the direction of a 
board of directors, except as may be otherwise provided in this chapter or in its certificate

ii); see also Pogostin v. Rice, 480 A.2d 619, 624 (DeL. 1984) ("(TJhe
of incorporation. 

bedrock of the General Corporation Law ofthe State of Delaware is the rule that the
 
business and affairs of a corporation are managed by and under the direction of its
 
board. ii). 

The countervailing concept is the primacy of shareholders as owners of the
 
Company. Under Delaware law, shareholders have the authority to adopt or amend the
 

. corporation's bylaws: "After a corporation has received any payment for any of its stock, 
the power to adopt, amend or repeal bylaws shall be in the stockholders entitled to vote." 
8 Del Code sec. 109 (a). Section 109 fuher provides: 

(b) The bylaws may contain any provision, not inconsistent with law 
or with the certificate of incorporation, relating to the business. of the
 

corporation, the conduct of its affairs, and its rights or powers or the 
rights or powers of its stockholders, directors, officers or employees. 
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(8 DeL. C. 1953, § 109; 56 DeL. Laws, c. 50; 59 DeL. Laws, c. 437, § 1.) 

With the exception of the above language, the statute is noticeably silent on 
almost every aspect of 
 bylaw amendment by shareholders. However, the right of 
shareholders to amend the bylaws is a fudamental aspect of the shareholder franchise. 
(By contrast, the aricles of incorporation can only be amended by the Board of Directors 
and the shareholders both ratifying such amendments.) Based on cases cited by the 
Company it is apparent that the rules of construction of 
 bylaw amendments generally 
give a broad berth for shareholder amendments. The Company's letter and the Morrs, 
Nichols letter are notable in their failure to show any precedent rmding that shareholders 
canot amend the 
 bylaws to create a committee on a specific subject matter, or that 
shareholders canot assign responsibility for appointment of committee members to the 
Board Chairan.
 

The claim by the company that the shareholders canot amend the bylaws to 
establish a committee to address a specific public policy challenge, whether that would be 
the US Economy, or Sustainability, or Human Rights, would represent an extreme 
disenfranchisement of the shareholders right to govern the company - weighing as far as 
possible for the absolute managerial power of 
 the Board (section 141) and against the 
rights of 
 the shareholders to govern the company (section 109) as possible. 

Much has been wrtten about the dificulty of haronig section 141 of Delaware 
General laws and section 109, and about the dear of 
 judicial precedents which do so. 
Dependig on which of these two statutory provisions are placed in the foreground, 
interpretation of the Delaware statutes may lead to a conclusion that almost nothing can go 

. into bylaws enacted by shareholders (essentially the Company's position), or that nearly 
anytg can. 

An arcle by Professor John C. Coffee Jr.1 is widely cited as the best attempt to 
discern, based on the lited case law as well as the language of Delaware statutes, the
 

appropriate lines of demarcation between acceptable and unacceptable bylaw amendments, 
and how they may place limtations on diectors' managerial power. In his analysis, he 
suggests that unacceptable bylaw amendments would, among other thgs, address "ordiar
 

business decisions," regulate specific business decisions, and decide points of substace, while 
acceptable bylaw amendments would relate to "fudaental" issues, would relate to a broad 
and generically dermed class of cases, or would relate priarly to procedure or process rather
 

than substace. John C. Coffee, Jr., "The Bylaw Battlefield: Can Institutions Change the 
Outcome of Corporate Control Contests?" 51 U. Miam L. Rev. 605, (1997). It is clear that the 

1 The SEC's website provided Professor Coffee's biography for his appeace at a 2007 SEC roundtable on the . 

proxy proces: "Accrding to a recent swey oflaw review citations, Professor Coffee is the most cited law 
professor in law reviews in the combined corporate, commercial, and business law field." 
htt:/./w.sec.gov/spotlicltlproxyprocess/bio/iccoffee.pdfProfessor Coffee is the Adolf A. Berle Professor of
 

Law at Columbia Univerity Law School and Director of its Center on Corporate Governance. He IDS been 
repeatedly listed by the Natiopal Law Joumal as among its "100 Most Inuential Lawyer in America." 

1 

I. 
i 

¡. 
! 
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present Proposal falls in the latter group - it does not attempt to diect any parcular ordiar 
business decision, certly does not dictate the outcome for any specific case facing the
 

Company, and it pricipally exists to create a process for goverg consideration of a set of 
issues that are being posed to the Company by public policy. 

The Company assert that the diectors' fiduciar duty requies them to decide 
whether creating a commttee on US economic securty is in the interests of the company and 
its shareholders, and that the shareholders canot enact a bylaw amendment that would tae 
ths power away from them. However, under Delaware law, the diectors work for the 
shareholders, not the other way around If shareholders want their board to exame the effect 
of the Company on the US economy, it is not the board's job to save shareholders from 
themselves. 

Consider the recent decision in UniSuper Ltd v. News Corp., No. 1699-N (DeL. Ch. 20 
December 2005). There, the Delaware Cour of Chanceiy rejected the expansive view of 
board power. That case involved a contract in which the News Corporation agreed to give 
shareholders a vote on a poison pil in cert situtions. When the company reneged on the 
contract, the shareholders sued. The company defended (as here) by argug that the contract 
interfered with the board's right to manage the affairs of the company. The cour disagreed. 
The Chancellor stated that Delaware law "vests managerial power in the board of diectors 
because it is not feasible for shareholders, the owners of the corporation, to exercise day-to
day power over the company's business and afais." UniSuper, 2005 DeL. Ch. 20 LEXIS at 
*25. However, when shareholders vote to assert control over a company's business, "the board 
must give way," because the "board's power - which is that of an agent's with regard to its 
pricipal-- derives from the shareholders who are the ultiate holders of power under
 

Delaware law." Id at *25 (emphasis added). 

A recent Delaware decision explicitly stated that the exact extent to which 
shareholders may regulate diector conduct was "unsettled." See Bebchuk v. CA, Inc., 902 
A.2d 737, 745 (Del. Ch. 2006). 

As the Division has said in ths sitution, it "canot conclude that state law prohibits
 

the bylaw when no judicial decision squarely support that result." Exxon Corp. (avaiL. 28 
Febru 1992). The Division has repeatedly refused to issue no action relief based on 
unsettled issues of state law. See, e.g.,PLM Intern'i, Inc., SEC No-Action Letter, 1997 WL 
219918 (avaiL. 28 April 1997) ("The staff notes in parcular that whether the proposal is an 
appropriate matter for shareholder action appears to be an unsettled point of Delaware law. 

rule 14a-8(c)(1) maybe relied upon as a 
basis for excludig that proposal from the Company's proxy materials"). See also, Hallburton 
Accordigly, the Division is unable to conclude that 


Company avaiL. (avaiL. March.9, 2007) (The proposal would amend the company's bylaws to 
requie shareholder approval for futue executive severance agreements in excess of2.99
 

times the sum of the executive's base salar plus bonus). If the staff did not find that the 
Directors' ability to manage the company, 

the results would be even more so in the present case where the resolution is directed solely 
Hallburton resolution would violate the Board of 


towards a strctual decision for governance on a ver large and importt policy question.
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See also Technical Communications, Inc. (avail. 10 June 1998); PG&E Corp. (avai. 26 
Janua 1998); International Business Machines Corp. (avail. 4 March 1992); Sears Roebuck 
& Co. (avaiL. 16 March 1992). 

B. The shareholders have a ri2ht to amend the bylaws to establish a board 
committee on a specific subject matter. as lon2 as they do not unlawfully 
interfere with the duties of the board to mana2e the affairs of the company. 

The Company's letter asserts that simply by creating a committee on the subject 
matter of 
 US economic securty, the bylaw amendment would deprive the directors of 
their fiduciary power and managerial duty to choose what topics the company would 
have a process in place for addressing. However, the proposed bylaw amendment is 
strictly a governance vehicle that does not affect the substantive discretion of the board of 
diectors to tae actions - includig actions to amend a bylaw or fuher define the scope
 

of its applicability. 

In general, under Delaware law a Board of Directors commttee may have broad 
powers and may exercise discretion that might otherwise be reserved to the Board, but 
the proposed committee does not. It is tre that the Delaware statute authorizing creation 
of committees (by a Board resolution or through an amendment to the bylaws) provides 
the potential for a committee to have broad authority: 

Any such committee, to the extent provided in the resolution of the 
board of directors, or in the bylaws of the corporation, shall have and 
may exercise all the powers and authority of the board of directors in the 
management of the business and affairs of the corporation, and may 
authorize the seal of the corporation to be affixed to all papers which may 
require it; but no such committee shall have the power or authority in 
reference to the following matter: (i) approving or adopting, or 
recommending to the stockholders, any action or matter (other than the 
election or removal of directors) expressly required by this chapter to be 
submitted to stockholders for approval or (ii) adopting, amending or 
repealing any bylaw of the corporation. 8 DGCL § 141 (c )(2) 

The important limiting language here is "to the extent provided in the
 

resolution of the board of directors, or in the bylaws of the corporation." The 
proposed bylaw amendment does not grant the committee these broad authorities 
provided by section 141 (c )(2). Instead it explicitly reserves these powers of management 
of the affairs of the Company to the Board of Directors itself: 

Directors to manage the· ''Nothg herein shall restrct the power of the Board of 


business and affais of the company or its authority under the corporate arcles of
 

incorporation, bylaws, and applicable law." Proposed bylaw amendment. As a result of 
 ths 
clause, the Company's asserted issue dictating the "management of 
 the company" is narowed 
to whether only the Board, and not the shareholders, can create a commttee to address a 



Ban of America - Propsal to Establish a Commttee on US Economic Securty Page 8 

Proponent Response- Janua 19,2009 

specific topic. The creation of the commtte canot be read to iner additional duties of 
action, because any such inference is negated by the provisions of 
 the bylaw amendment 
which states that the Board of 
 Directors retas its ful discretion to manage the company. 

. The Board of Directors, not the committee, would have to authorize any 
expenditues, in order for the commttee to spend any money, including spending needed 
in order for the committee to meet and act. "Notwithstading the language of ths section,
 

the Board Committee on US Economic Securty shall not incur any costs to the company 
except as authorized consistent with these bylaws." Proposed bylaw amendment. 

. The Board is free to prescribe the scope of activities and investigation of the 
committee. Note that the definition of 
 US Economic Securty is stated in exemplary 
rather than mandatory terms. "For puroses of 
 ths bylaw, 'US Economic Securty' 
impacted by ban policy may include. amon2 other thin2s 1) the long term health of the 
economy of the US; 2) the economic well-being of 
 US citizens, as reflected in indicators 
such as levels of employment, wages, consumer installment debt and home ownership; 3) 
levels of domestic and foreign control, and holdings of securties and debt, of companies 
incorporated or headquarered in the US; and 4) the extent to which our company holds 
securities of foreign companies or has employees or representatives holding positions on 
the boards of directors of foreign companies. 

· The board committee mayor may not issue reports. The bylaw amendment 
next provides that such "Board Committee may issue reports to the Board and the 
shareholders at reasonable expense and omitting confidential information on the impacts 
of ban policy on US Economic Security." Proposed bylaw amendment. The issuance of 
such reports is discretionary. 

· The Chairan would have to appoint committee members for the committee to 
begin deliberation. 

. Finally, it should be recognized that the Board would not be precluded from 
adopting a resolution to refine the scope of the committee, or amending the bylaw to alter 
or even eliminate the committee in question. In short, the bylaw amendment leaves so 
much flexibility to the chairman and the Board of Directors that it must be understood as 
a permissible "process" or governance structue amendment, rather than an impermissible 

tying ofthe Board's hands.
 

Thus, the bylaw amendment does nothing more or less than put in place a 
strctue of accountability for the many emerging issues concerning the impact of the
 

Company on the US economy. It requests this accountability in a form that does not deny 
the existing legal and fiduciary obligations of the board to the shareholders of the 
company. Instead, it provides what the proponents believe to be a reasonable structue to 
encourage the board to discuss and be accountable for these issues. 
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Based on one of the few Delaware rulings cited by the Company (fn 2 to the letter 
from its Delawar Counsel), the franchise of shareholders to adopt bylaw amendments 
related to Committees appears broad. Shareholders are able to redirect or limt decisions 
taken by the Board of 
 Directors regarding committees. In Hollnger Intern., Inc. v. Black, 
844 A.2d 1022 (DeL. Ch. 2004), afld, 872 A.2d 559 (DeL. 2005) a shareholder-enacted 
bylaw abolished a board committee created by board resolution, and yet it was found 
that this does not impermissibly interfere with the board's authority under Section 141 
(c). The committee formed and abolished in that instance was a Corporate Review 
Committee ("CRC"), given broad authority to act for the company and to adopt such 
measures as a shareholder rights plan. 

Hollinger notes, with great relevance to the present matter, that there is a
 
hierarchy of actions under the law, and that a bylaw amendment related to a committee
 
trps a Board resolution in that hierarchy:
 

Here, International argues that the Bylaw Amendments ru afoul of ß 
141(c)(2) because that provision does not, in its view, explicitly authorie a
 

bylaw to eliate a board commttee created by board resolution. (HN29) By
 

its own terms, however,ß 141(c)(2) perts a board commttee to exercise the 
power of the board only to the extent "provided in the resolution of the board. 
. . or in the bylaws of the corporation." As the defendats note, the statute 
therefore expressly contemplates that the bylaws may restrct the powers that a 
board committee may exercise. Ths is unemarkable, given that bylaws are 
generally thought of as havig a hierarchical status greater than board 
resolutions, (**158) and that a board canot overrde a bylaw requiement by 
merely adopting a resolution. 
 Hollnger at 1080. 

Consistent with that ruling, it is logical to believe that the Delaware cours could 
well find as part of 
 the hierarchical relationship between resolutions and bylaws that there 
are few limits to the shareholder's ability to create committees and define how they wil 
be appointed. While the statute allows that the Board of 
 Directors "may" designate 
committees through resolutions, the ability of 
 the shareholders to adopt bylaws stands in 
a higher position in the hierarchy of powers, and the resolution power must give way to 
and does not supersede the shareholders' bylaw amendment power. 

Since shareholders are able to eliminate committees created by the board of 
directors, it is logical to believe that the courts would also find they would have the 
power to create them, and for that matter, to create committees to address a specific 
policy area. The cour in Hollnger also noted: "Sections 109 and 141, taken in totality, 
make clear that bylaws may pervasively and strictly regulate the process by which boards 
act, subject to the constraints of equity." Hollnger at 1078-79. (In Hollnger, the Cour 
ultimately found that the bylaw amendment though generally permissible under the 
statutory framework was adopted for inequitable puroses and could therefore be strck 
down on that basis. No such allegation is made by the Company with regard to the 
present proposed bylaw amendment.) 
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Another recent precedent regardig shareholder-enacted bylaws is CA, Inc. v. 
AFSCME Employees Pension Plan, 953 A.2d 227, 239 (DeL. 2008) (holding that a 

by-law that would have required the corporation to reimburse 
certain stockholders for their proxy expenses would violate Delaware law if adopted 
because it would "prevent the directors from exercising their ful managerial power in 

stockholder-proposed 

circumstaces where their fiduciar duties would otherwise require them to deny
 

reimbursement to a dissident slate"). However, the bylaw amendment in that case 
committed the management to incurng paricular expenses. In contrast, the present 
resolution explicitly rules out any expenses being incured without following the normal 
procedures of 
 the Board pursuant to the bylaws. The present bylaw amendment is entirely 
and intentionally distinguishable, because it expressly states that no expenditues shall be 
made or incured except consistent with the bylaws - in other words, the Board of 
Directors retains its full right to approve of expenditues under this bylaw amendment. 

The legal question posed is thus whether the shareholders can create a Board 
committee for a major public policy challenge facing a company. This is first and 
foremost an unsettled area of Delaware law; the Company has not provided any 
precedents to prove otherwise, and the direction of state court precedents implies 
that such a power is likely to be found by the courts. 

C. Shareholders that amend the bylaws to create a committee can also
 

empower the Chairman of the Board to appoint the members of the 
committee without violatin2 the Delaware Statutes. 

The Company says that the Proponent's by-law would ilegally empower the 
the Company (the "Board") to appoint directors toChairan of the Board of Directors of 

Section 141 (c)(2)the Proponent's Committee. This purortedly is in direct violation of 

of the Delaware General Corporation Law (the "DGCL"), which, the Company asserts, 
permits only the Board or an authorized committee of the Board to appoint directors to a 
Board committee. 

Despite the Company's assertions, there is no clarity under Delaware law on this 
point. Although the existing law specifies that the Board of Directors "may desi2nate" a 
committee, Section 1 09(b) also allows for bylaw amendments which are not inconsistent 
with the law. The bylaw amendment can be read as consistent with the law. The board of 
directors' power to designate committees is stated in discretionar terms, so the 
interpretation by the Company and its counsel that the bylaw amendment is inconsistent 
with the statute is but one interpretation. The term "designate" is itself also ambiguous, 
and could equally be construed to mean for example, to frame a committee on a special 

Directors is the only body 
that can "desi2nate" a committee. or for that matter the only body that can 
topic. Nowhere in the statute does it say that the Board of 


"appoint" the members of a committee. These are Questions of law for the Delaware 
courts to resolve. 
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An equally valid and consistent interpretation of the Delaware statutes other 
than the one allvanced by the Company is that in the absence of a bylaw amendment 
that creates a committee to address a specifc issue, the Board of Directors is that the 
default decision-maker regarding all aspects of such a committee, including the 
appointment of members. 

IV. THE COMPAN DOES NOT OTHERWISE LACK THE POWER
 
OR AUTHORITY TO IMLEMENT THE PROPOSAL. 

Much of the company's arguents regardig an alleged violation of 14a-8(i)(2) 

(inability to implement the proposal) relates to the Delaware law questions already addressed 
above. 

However the company also devotes a paragraph to the arguent that the resolution 
asks the company to attend to issues which can only be addressed by thd paries. This is a
 

the resolution. The resolution specifically asks the proposed boardmischaracteriation of 

Ban of America affect US economic securty. Itcommttee to evaluate how the policies of 


practices are affectig thedoes not ask the company to evaluate how anyone else's policies or 


economy. It is tre that par of ths analysis may involve how the company' policies may be 
inuencing others to do thgs, such as invest in the US or elsewhere, or to hie or fie 
workers in the US. However, nothg in the proposa requies the commttee or company to 
do anytg that is only in the power of a thd par to do. 

Abbott Laboratories, (Febru 28,One example of a germane staff decision was 


2008) in that decision the shareholders requested that the Board of Directors amend the 
company's human rights policy to address the right to access to medicines, and report to 
shareholders on the plan for implementation of such a policy. The company argued that if 
what the proponents were askig for is for Abbott to implement a policy providig a right to 
access to medicines thoughout the world, Abbott would not have the power to implement 
such a policy. Abbott is a business corporation that cperates to achieve certin goals in the best
 

interests of the shareholders. Providig access to medicines is not somethg that can be 
implemented by a single company, for such an effort requires collective action. Abbott does 
not have the power to adopt legislation or regulations, nor the authcrty to execute a 
worldwide policy to provide a right of access to medicines. In contrast, the proponents argæd 
that the Company is fuly capable of implementig the Proponents' shareholder proposal by 
adoptig one or more of the tyes of actions suggested. Neither the proponents nor the 
Guidelines evidence a belief that the Company alone can provide the human nght of access to 
medcine. Yet, there are numerous actions that the company could tae to help alleviate the 

proposal to suggest thatproblem. Simlarly, in the present case there is no attmpt in the 


the United States. However, anBan of America alone should ensure the economic seurty of 


how the company is affectig US economic securtyexamation by a board commttee of 


could make a helpful contrbution to our countr in diffcult ties. The proponent believes it
 

is importt place to sta and that he is entitled Under rule 14a-8 to place ths resolution
 

before the shareholders so they can ascertin whether they agree. 
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V. TH PROPOSAL RELATES TO MAJOR PUBLIC POLICY ISSUES
 
FACING TH COMPAN, NOT EXCLUDABLE ORDINARY BUSINSS.
 

Next, the Company asserts that the resolution relates to the Company's ordinar
 

business operations. The Staff has explained that the general underlying policy of Rule 
14a-8(i)(7) is "to confine the resolution of ordinar business problems to management 
and the board of diectors, since it is impracticable for shareholders to decide how to 
solve such problems at an anual shareholders meeting." SEC Release 34-40,018 (May 
21, 1998). The first central consideration upon which that policy rests is that "(c)ertin 
tasks are so fudamental to management's ability to ru a company on a day-to-day basis 
that they could not, as a practical matter, be subject to direct shareholder oversight." Id. 
The second central consideration underlying the exclusion for matters related to the 
Company's ordinar business operations is "the degree to which the proposal seeks to 
'micro-manage' the company by probing too deeply into matters of a complex natue 
upon which shareholders, as a group, would not be in a position to make an informed 
judgment." Id. The second consideration comes into play when a proposal involves 
"methods for implementing complex policies." Id. 

A proposal canot be excluded under Rule 14a-8(i)(7) if it focuses on signcant 
policy issues. As explained in 
 Roosevelt v. E.l Duont de Nemours & Co., 958 F. 2d 416 (DC 
Cir. 1992), a proposal may not be excluded if it has 
 "signficant policy, economic or other 
implications". Id at 426. Interpretig that stadad, the cour spoke of actions which are 
"extraordiar,!& one involving 'fudamental business strategy' or 'long term goals.'" Id at
 

427. 

Earlier cour have pointed out that the overrdig purose of Section 14a-8 "is to 
assure to corporate shareholders the ability to exercise their right- some would say their duty 
- to control the importt decisions which affect them in their capacity as stockholders."
 

Medical Committeefor Human Rights v. SEe, 432 F. 2d. 659,680-681 (1970), vacated and 
dismissed as moot, 404 U.S. 402 (1972). 

Accordigly, for decades, the SEC has held that "where proposals involve business 
matters that are mundae in natue and do not involve any substantial policy or other 
considerations, the subparagraph may be relied upon to omit them." Amalgamated Clothing 
and Textile Workers Union v. Wal-Mart Stores, Inc., 821 F. Supp. 877,891 (S.D.N.Y. 1993), 
quotig Exchange Act Release No. 12999,41 Fed. Reg. 52,994, 52,998 (Dec. 3,1976) ("1976 
Interpretive Release") (emphasis added). 

It has been also been 
 pointed out that the 1976 Interretive Release explicitly 
recognes ''tat all proposals could be seen as involvig some aspect of day-to-day business 
operations. That recogntion underlies the Release's statement that the SEC's determation of 
whether a company may exclude a proposal should not depend on whether the proposal could 
be characteried as involvig some day-to-day business matter. Rather, the proposal may be
 

excluded only after the proposal is also found to raise no substantial policy consideration." 
Id (emphasis added). 
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Most recently, the SEC clared in Exchange Act Release No. 34-0018 (May 21, 
1998) (" 1998 Interretive Release") that "Ordiar Business" determations would hige on 
two factors: 

Subiect Matter of 
 the Proposal: "Certin tasks are so fudamental 
to management's ability to ru a company on a day-to-day basis that they 
could not, as a practical matter, be subject to diect shareholder oversight. 
Examples include the management of the workforce, such as hirig, 
promotion, and termation of employees, decisions on the production 
quality and quantity, and the retention of suppliers. However, proposals 
relating to such matters but focusing on suffciently signifcant social 
policy issues (e.g., signifcant discrimination matters) generally would 
not be considered to be excludable, because the proposals would 
transcend the day-to-day business matters and raise policy issues so 
signficant that it would be appropriate for a shareholder vote." 1998 
Interpretive Release (emphasis added). 

"Micro-Managing" the Company: The Commission indicated that 
shareholders, as a group, wil not be in a position to make an informed 
judgment if 
 the "proposal seeks to 'micro-manage' the company by 
probing too deeply into matters of a complex natue upon which 
shareholders, as a group, would not be in a position to make an informed 
judgment." Such micro-management may occur where the proposal "seeks 
intrcate detail, or seeks specific time-frames or methods for implementing 
complex policies." However, "timing questions, for instance, could 
involve significant policy where large differences are at stake, and 
proposals may seek a reasonable level of detail without ruing afoul of
 

these considerations."
 

The Staff has also provided some guidance about what may be considered a 
significant social policy issue. In Staff 
 Legal Bulletin No. 14A (July 12,2002) the Staff 
stated "(t)he Division has noted many times that the presence of widespread public
 

debate regarding an issue is among the fact9rs to be considered in determining whether 
proposals concerning that issue 'transcend the day-to-day business matters. '" (emphasis 
added). 

Finally, it is vitally important to observe that the Company bears the burden of 
persuasion on this question. Rule 14a-8(g). The SEC has made it clear that under the Rule 
"the burden is on the company to demonstrate that it is entitled to exclude a proposal." 
!d. (emphasis added). 

In su, the SEC's statement in the 1998 Interpretive Release that a proposal relatig to
 

"( ordinar business) matters but focusing on suffciently signficant social policy issues" is not 
excludable, makes it evident that a subject matter's status as a signficant policy issue trumps 
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the Company's portyal if it as an ordiar business matter. Consequently, when analyzig 
ths case, it is incumbent on the Company to demonstrate that the Proposal does not involve 
any substatial policy or other considerations. It is only when the Company is able to show 
that the Proposal raises no substatial policy consideration that it may exclude the Proposal. 
Ths is a very high theshold that gives the benefit of 
 the doubt to the Proponents and tends
 
towards allowig, rather than excluding, the Proposal.
 

Based on the above analytcal framework as well as respondig to the Company's 
specific assertons, the followig is a blow-by-blow descrption of 
 why the resolution fails to 
qualify as excludible ordiar business: 

A. The subject matter of 
 the bylaw amendment relates to a si2ßifcant policy 
matter facin2 the Company. 

Audaciously, the company tres to assert that "a review of 
 the corporation's policies to 
determe their impact in the US Economic Securty do not raise any signficant policy issues 
to be contemplated by 14a-8(7)." 

Given the extraordiar outlay of 
 US tapayer fuds to the Company, there really 
could be no subject matter which focuses moreso on "signficant policy, economic or other 
implications," in which there is "the presence of widespread public debate regardig an issue." 
The company has been accorded at least $45 bilion of tapayer relief though the Troubled 
Asset Relief Program (TAR) (includig fuds to Merrll Lynch). Ths has tht the
 

Company into the limelight of public policymakers, tapayers and consumers concerned with 
the payback on ths tapayer investment.
 

After the $700 bilion TAR legislation was signed on October 3, 2008, and the 
Treasur Deparent began to distrbute the fist $350 billion to large ban, it became clear
 

to many observers that Treasu was not demandig suffcient transparency or accountability 
from the recipients of these fuds See Appendix 1 for exemplary newsclips and 
quotations. 

The proposed bylaw amendment represents an effort by shareholders to provide a 
governance mechansm to ensure a high level policy discussion with the company regaig 
how, in light ofTAR fudig, the Company is being responsive to the needs of the US 
economy. The company has provided scant information to tapayers and shareholders as to 
how it is spendig the bilions of dollars received under T AR. 

These are issues about which shareholders can be appropriately concerned. These 
issues are beyond a doubt signficant social policy issues that have captued the attention of 
millions of Americans, not to mention federal, state and local policymakers, and are clearly of 
relevant and appropriate concern to other investors. Consistent with the above analysis the 
bylaw amendment canot be seen as relating to excludable ordiar business. 
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B. The bylaw amendment does not attempt to micromana2e the company's dav
to-day affair.
 

Despite the company's assertions to the contrary, the proposal does not attempt to 
control or manage the Company's day-to-day business decisions. 

If this resolution does incidentally touch on ordiar business matters by its 
suggestions of possible items that MAY be included in the scope of "US economic 
securty," it is more analogous to the cases that the Company cited which were found to 
be not excludable as relating to ordinar business matters. See, e.g., ITT Corp. (avaiL.
 

Mar. 12, 2008) (proposal requesting report on foreign militar sales with suggested items
 

to be included was not excludable); Bemis Co., Inc. (avaiL. Feb. 26, 2007) (proposal 
requesting a report reviewing the compensation packages prövided to senior executives, 
including certain specified considerations enumerated in the proposal was not 
excludable). 

Proposals requesting broad reviews by a board committee on an identified high
level social policy issue have been deemed permissible by Staff - rejecting ordinar
 
business assertions. These resolutions have allowed management discretion, as in the
 
present proposal. See, e.g., Bank of America Corp. (avaiL. Feb. 29, 2008) (proposal 
establishing a board committee on human rights and only suggesting a nonbinding 
reference for the defintion of human rights in the supporting statement was not 
excludable); Yahoo! Inc. (avaiL. April 
 16, 2007) (similar). In this way, such proposals 
address broad issues without pervading ordinar business operations. The present bylaw 
amendment is very close to those bylaw amendment proposals, and therefore is not 
excludable as relating to ordinary business. 

A number of shareholder proposals relatig to investment policy have surved 
ordinar business arguents in the past. For example, in Morgan Stanley Dean Witter (avaiL. 
Janua 11, 1999) and 
 Merrll Lynch (avai. Febru 25,2000) the Staff concluded the 
proposals complied with Rule 14a-8(i)(7) when they requested "the Board to issue a report to 
shareholders and employees by October 1999, reviewig the underwtig, investing and
 

lending criteria of (the company)--includig its joint ventues such as the Chia International 
Capital Corporation Ltd.-with the view to incorporatig critera related to a transaction's 
impact on the environment, human rights and risk to the company's reputation." See also, 
College Retirement Equities Fund 
 permtted a proposal(avaiL. August 9, 1999) (Staff 


requestig "that CREF establish and make available A Social Choice Equity Fund'') and 
Morgan Stanley Afrca Investment Fund (avaiL. Apri 
 26, 1996) (SEC allowed languge that 
focused on the total value of securties from any countr not exceedig 45% of the net assets 
of the fud. In allowing the Morgan Stanley language, the SEC noted that it was permssible 
because it focused on "fundaental investment policies.") 

Consequently, the Proposal buids upon a lie of permssible shareholder proposals
 

that focus not only on fudaental investment policies, but also on the larger policy impacts 
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of investment practices. These issues represent signficant social policy issues as well as the 
strtegic direction of the Company. 

Finally, the plain languge of the Proposal makes it clear that it is not focused on 
intrcate detal, nor does it seek specific tie-frames or methods for implementig complex 
policies. The question of Company policies related to US Economic Securty is a strategic 
level issue that shareholders can readily understad an give their opinon on. The Proposal 
does not delve into the details of 
 what that policy might be nor does it seek to dictate when or 
how it would ultiately be implemented. Consequently, we urge the Staff to conclude that the 
Proposal is not excludable under the micro-management criteria. 

C. The resolution does not attempt to re2ulate employee relations. 

The Company also cites Bank of America (avaiL. Jan. 11, 2007), in which the Staff 
concured that a proposal that closely resembles the Proposal here was excludable as 
relating to ordinary business matters. That proposal, which was also made by the 
Proponent, sought the appointment of a "Vice President for US Economy and Securty" 
to "review whether management and Board policies, beyond those required by law, 
adequately defend and uphold the economy and securty of the United States of 
America." The Staff concured that the Company could exclude that proposal because it 
related to the Company's ordinar business operations. However, the core issue that made 
that resolution relate to ordinary business was the successful arguent of the Company 
that because it sought the appointment of a Vice President, it therefore related to 
employee relations. By contrast, there is no effective assertion here that the bylaw 
amendment attempts to regulate employee relations. 

D. The Resolution does not enta an excludible "evaluation of risk." 

The Company also asserts that the bylaw amendment would require the board of 
diectors to engage in excludable "evaluation of risk." The evaluation of risk exclusion was 
formally anounced in Staff Legal Bulleti No. 14C (June 28,2005) ("SLB 14C") in which
 

the Staff stated:
 

Each year, we are asked to analyze numerous proposas that make reference to 
envionmental or public health issues. In determg whether the focus of 
these proposals is a signficant social policy issue, we consider both the 
proposal and the supportg statement as a whole. To the extent that a proposal 
and supportg statement focus on the company engagig in an interal 
assessment of the risks or liabilities tht the company faces as a result of its 
operations that may adversely afect the environment or the public's health we 
concur with the company's view that there is a basis for it to exclude the 
proposal under rule 14a-8(i)(7) as relatig to an evaluation of risk. To the 
extent that a proposal and supporting statement focus on the company 
miizg or eliatig operations that may adversely affect the
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envionment or the public's health we do not concur with the company's view 
that there is a basis for it to exclude the proposal under rue 14a-8(i)(7). 

As we understad ths distiction based on the precedets, if proponents seek a report 
that relates to accountig or evaluation of economic riks to a company, such as a 
quantification or characteriation of fiancial risks, or projection of fiancial, market or 
reputational risk then the Staff will treat the proposal as ordiar business. If the proponents 
seek actions, or assessments of possible actions, that may have the outcome of miimg 
risks, but which does not ask the company to quati or charcterie those risks, these are
 

acceptable and will be not be excluded. 

Accordigly, the Staff refers in SLB 14C to theXcel Energy Inc. (avaiL. Apr. 1, 2003)
 
proposal as an example of a request for a risk assessment. InXcel the proponents requested a:
 

report (at reasonable cost and omitting proprieta inormation) by August 
2003 to shareholders on (a) the economic risks associated with th Company's 
past, present, and futue emissions of carbon dioxide, sufu dioxide, nitrogen 
oxide and mercur emissions, and the public stace of 
 the company regardig 
effort to reduce these emissions ... 

That proposal expressly sought an evaluation of the economic risks to the Company's 
operations and clearly was with the ordiar business exclusion. 

Ths analysis is borne out by two recent cases in which th companes sought to 
exclude the proposal on evaluation of risk grounds. 
 Burlington Northern Santa Fe Corp. 

Norfolk Southern Corporation (avaiL. Febru 20,2007). In(avail. December 27,2007) and 


the case of Norfolk the proponent sought "information relevant to the Company's effort to 
both safegud the securty of their operations and minimize material financial risk arsing 
from a terrorist attck and/or other homeland securty incidents." That proposal was excluded 
as relatig to an evaluation of rik. However, one year later in Burlington, the same proponent 
sought "information relevant to the Company's effort to safeguard the securty of their 
operations arsing from a terrorist attck and/or other homeland securty incidents." Ths 
second proposal, in contrast to Norfolk, was determed to be permssible and not in violation 
of the ordiar business exclusion. What is critical here is that simply removig the request for 
inormation related to effort to mie financial risk was sufficient to re~ove the proposal
 

from the scope of the risk assessment exclusion. What these two railroad cases demonstrate is 
that if the proponents seek actions, or assessments of possible actions, that may have the 
outcome of mig risks, but which do not ask th company to quatify or charcterie 
those risks, these are acceptable and wil be not be excluded. Furermore, the company in 
Burlington argued that while the explicit reference to material risk was removed from the 
proposal, the request implicitly called for an evaluation of risk. Ths arguent was rejected by 
the Staff Whle the curent resolution may lead to risk reduction, reputation protection and 
liability reduction for the company, as in the 
 Burlington case the resolution does not focus on 
policy options "to mie fiancial risk" and therefore is not excludable as risk evaluation. 
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The company cites a few resolutions rejected on risk evaluation grounds as ostensibly 
simlar to the curent resolution. It cites General Electrc Company (Janua 9,2008) and 
International Business Machines (Janua 9,2008) (each proposing a board commttee report
 

on the potential for daage to the company resultig from the sourcing of products and 
American International Group, Inc. (Februservces from outside the United States); 


19,2004) (permttg exclusion of a proposal requestig the board review and reprt to 
the HN/AlS, tuberculosis and malara pandemics onshareholders on the economic effects of 


Newont Mining Corporation (Februar 4,2004) 

(permtting exclusion of a proposal requestig that the board to publish a comprehensive 
report on the risks to the company's operations, profitability and liabilties). All of these 

the company's business strategy); and 


resolutions have a clear distinction from the present resolution, namely they involve an 
risks to the outside world from the company.assessment of risks to the company, not 


In numerous "risk evaluation" precedents, the staff has implicitly made a 
how a company affects the outside 

world (environment, human rights, privacy, etc.) is not an excludable risk evaluation. 
distinction between a request for an evaluation of 


Compare KB Home (Janua 23, 2008) (askig board to provide report on the feasibility of . 
developing policies to mie the impact on climate change, with a focus on reducing
 

greenhouse gas emssions, found not excludable) with excludable resolutions askig a
 

company to "assess how the company is respondig to rising regulatory, competitive, and 
public pressure." See The Ryland Group Incorporated (Februar 13,2006), Pulte Homes 
(March 1,2007) and Standard Pacifc Corp. (Janua 29,2007). Such an "assessment" 

the impact on the company.could be understood to imply a financial risk evaluation of 


What is excludable is a resolution that requires a company to undertake and/or publish 
evaluations of financial impacts and risks on the company. But that is not what the 
present resolution does or requires - instead it requires an outward examination of the 

the company on US economic security, and as such it is not excludable as a 
"risk evaluation" request. 
impact of 


The text of the curent resolution does not require the proposed commttee to 
underte internal evaluations of risk in order to do its job. The core languge provides, ''The 
Board Committee shall review whether our Company's policies, beyond those required 
by law, are shaped to support the US economic securty, while meeting the Board's 
responsibilities to the shareholders." As such the commttee is focused on how the 
company's policies affect the US economy, not how the US economy affects the company. 
As such, it is not focused on the project or process of evaluatig the company's own fiancial 
risk. Instead it is focused on how the company's existg policies and proctices may affect the 
US economy. 

US economic securty in the resolutionSimlarly, examg the defition of 


provides "US Economic Securty" impacted by bank policy may include, among other 
the US, 2) the economic well-being of 

US citizens, as reflected in indicators such as levels of employment, wages, consumer 
installment debt and home ownership, 3) levels of domestic and foreign control, and 
holdings of securties and debt, of companies incorporated or headquartered in the US 

things 1) the long term health of the economy of 
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and 4) the extent to which our company holds securties offoreign companes or has 
employees or representatives holding positions on the boards of diectors of foreign 
companies. Again, this defmition does not require the company to undertake a fmancial 
risk evaluation but only to address the degree to which the companies policies as they are 
curently constituted, or constituted in the futue, may have a positive or negative effect 
on the US economy. 

E. The Proposal does not fall within the le2al compliance exclusion. 

The present resolution excludes issues of legal compliance since it asks the board 
commttee to exame company policies "beyond those requied by law." As such it is not a 
legal compliance program. 

Whle the Company cites a number of no-action letters issued by the Staf on the 
subject of legal compliance, it fails to demonstrate tht the cases cited are comparable to the 
ProposaL. The cases cited referred to very clear instaces of a focus on legal compliance issues 
- in clear contrast to the present Proposal. For instace: 

Monsanto Company (November 3, 2005). The proposal requested the creation of an 
ethcs oversight commttee to "inure compliance with the Monsanto Code of 
Conduct, the Monsanto Pledge, and applicable laws, rules and regulations of federal, 
state, provincial and local governents, includig the 
 Foreign Corrpt Practices Act." 
In contrast to the present resolution, the Monsanto proposal was focused on 
compliance issues. The proposal sought to dictate how the compliance program 
would occur with specifics about cert fields oflaw. The curent Proposal in
 

contrast, is not even impliedly interested in those intrcate detals and plainly focuses 
on the signcant social policy issues facing the Company, and excludes compliance 
issues. 

General Electrc Company (Janua 4, 2005). As the company in General Electrc 
demonstrated, that company was subject to reguation by a multitude of international, 
federal and state regulatory agencies, includig the FCC. Because the proposal 
requested the company to prepare a report "detalig" its "curent activities to meet 
their public interest obligations" it was requesting the same information that each 
company television station was requied to submit to the FCC on at least a quaerly 
basis. That is 
 simply not the case here. In addition to exemptig legal compliance 
issues, it is evident that the Proposal does not focus on the details of reportg to 
federal agencies. Accordigly, the facts of General Electrc are distinct from our case 
and are not relevant. 

Hudson United Bancorp (Janua 24, 2000). In Hudson, the proponent accused the 
company of "violations of laws and regulations (includig) insider tradig, money 
launderig, ilegal kickbacks, bribery, ta evasion, wie and mai fraud, and forger" 
and called for an investigation. Ths case is not analogous to the present case. 
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Finally, even assumg that the Proposal sought diect involvement in compliance 
has determed that it is appropriate for amechansms, there are examples where the Staff 


shareholder proposal to address operatig policies and legal compliance issues. In Bank of
 

America Corp. (Febru 23, 2006) the Staff denied a no-action request for a shareholder 
proposal which requested that ths company's board "develop higher stadads for the
 

securtiation of subprie loans to preclude the securtition of loans involvig predtory 
practices" (an ilegal practice). The company challenged the proposal on the grounds that the 
proposal dealt with "a general compliance program" because it sought to ensure that 1he 
company did not engage in an ilegal practice. The Staff rejected that reasonig. See also 

Assocs: First Capital Corp. (March 13,2000).Conseco, Inc. (April 5, 2001) and 


Also, consider Citigroup Inc. (Febru 9,2001) in which the Staff permtted a
 

proposal that requested a report to shareholders descrbing the company's relationships with 
any entity that conducts business, invests in or facilitates investment in Bura. That proposal 
also sought specific inormation about the company's relationship with Ratchabur Electrcity 
Generatig Co. of 
 Thailand, as well as exlaining why these relationships did not violate u.s. 
government sanctions. See also, Dow Chemical Company (Febru 28, 2005) (Sta allowed 
a proposal that sought an analysis of the adequacy and effectiveness of the "company's 
internal controls related to potential adverse impacts associated with genetically engineered 
organisms"); 3M (March 7, 2006) (Sta allowed a proposal that asked "the Board of Directors 
to make all possible lawfl efforts to implement and/or increase activity on each of the 
priciples named above in the People's Republic of Chia" includig priciples that addressed
 

labor laws."); VF. Corp (Febru 14, 2004); E.L du Pont 
de Nemours (March 11, 2002); Kohl's Corp. (March 31, 2000) (Staff allowed a proposal that 
compliance with "Chia's national 


sought a report on the company's vendor stadads and compliance mechansms in the 
countres where it sources). 

What all of these allowed proposals have in common with the curent Proposal is that 
they were addressing signficant social policy issues confrontig the company. Consequently, 
they were appropriate issues for shareholder consideration even if, argubly, they tagentially 

touched upon compliance issues. Whether they addressed genetic engieerig,
 

sweatshop/forced labor or predtory lendig, the Staff concluded that those proposals were not
 

concerned with mundae company matters, but were focused on how the company should 
the company. Accordigly, weaddress the issues which transcended the day-to-day afairs of 


respectfly request the Sta conclude that the Proposal must be included in the Company's
 

proxy materials. 

VI. THE PROPOSAL is NOT VAGUE OR INEFINITE. 

Finally, the Company argues the proposal is vague and indefinite. The Proposal asks 
nothg more and nothg less than in its plai meang: to create a commttee on US 
economic securty. In the context of the T AR fudig of the Company, the need for board 
level governance and accountability on issues relative to the effects that the company is in tu 
havig on the US economy is not hard for shareholders to understad 
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The company actually acknowledges the clarty of the proposal in a footnote, and 
then tres to argue that if the shareholders wanted to be clear they should've spelled 
things out in much more detail for the Board of Directors. 

While the literal creation of the "Board Committee on US Economic Securty" set 
fort in the Proposal is reasonably clear, the substance and implementation of the 
Proposal is not. The specific actions required to be underten by the new Board 
Commttee are not clear. The Corporation believes that the Board should not be 
required to create a new commttee without clarty on the specific actions that 
committee would undertake to fulfll its obligations. 

It should be apparent to anyone followig the company's logic and arguents at ths 
point that if the shareholders had defied with clarty the specific actions requid to be taen 
by the Board commttee as requested there, the company would have instead argued that such 
demands on the commttee would involve micromangement of the discretion of the board. 

One must view the vagueness stadad in the context of the micro-management 
exclusion. To pass muster, a proposal can be neither too detailed nor can it be too vague. All 
shareholders who submit proposals must place their proposals with that spectr, and the
 

proponent has been highly cognt of those requients. We believe that the Proposal 
stres the appropriate balance between these two poles.
 

The Company taes the Proposal's reasonably specific languge in defing US 
economic securty, which adds a helpfu level of understadig, and then tus the words
 

vagueness:inside out and tortes them to create the ilusion of 


The Proposal does not define "economy ofthe US." Does economy refer to an 
economic measure, such a gross domestic product or inflation? Should the 
Corporation be analyzing the Proposal in terms of macro or micro-economic 
indicators? Should regional or global economies be factored into the analysis? Do 
the stock markets or the Corporation's stock price factor into the economic 
analysis? Should the Corporation's policies impact" the long term health of the 
economy of Corporation focus on the trade deficit or measures that may balance 
the federal budget? The proposal leaves numerous unanswered questions for the 
proposed Board Committee, the Corporation and its stockholders. 

The Proposal's definition of "US Economic Securty" also requires the proposed 
US citizens, as 

reflected in indicators such as levels of employment, wages, consumer installment 
debt and home ownership." While the proposed Board Committee can review 
these macro-economic items, it is unclear what the actions they are expected to 
take to shape corporate policy to support these economic indicators. Company 

Board Committee to consider the "economic well-being of 


letter at page 10. 
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The question of the ''vague and indefite" exclusion is not whether ever last detal
 

has been worked out in advance of the proposed board commttee examg the issue area 
but rather whether the shareholders would have enough of an idea about what they are votig 
on to make an inormed choice to vote for or agaist the resolution. In the present case, the 
shareholders would know that they would be creatig a commttee on US economic securty 
to exame policy issues rélative to the impact of 
 the company on the US economy; that the 
chairan of the board would appoint the members; and that the commttee would have a fair
 

amount of flexibility in defig the scope of its activities, but would also have some gudace 
in terms of 
 the set of suggested issues to consider the possible inclusion Ths is ample 

gudace for shareholders to know whether they want to vote in favor of the bylaw or not. 

The unsuccessful use of ths kid of attck can be seen in a number of other cases in
 

which shareholders fied a simlar 
 proposals. See for instace Yahoo! Inc. (April16, 2007). In 
that case, the Proposal sought to amend the company bylaws to create a board level commttee 
on human rights. The company took the plai meang of "human rights" and tred to brig
 

the term into the scope of 14a-8(i)(3) by raising numerous questions about what the term 
really means. The Staff rejected that contention and concluded that the proposal was in 
compliance with the Rule. 

Under Rules 14a-8(i)(3) and 14a-9, proposals are not permtted to be "so inerently
 

vague or indefite that neither the stockholders voting on the proposal, nor the company in 
implementig the proposal (if adopted), would be able to determe with any reasonable 
certinty exactly what actions or measures the proposal requies." Sta 
 Legal Bulleti No. 
14B (September 15,2004) ("SLB 14B") However, the SEC has also made it clear that it will 
apply a "case-by-case analytcal approach" to each proposal. Exchange Act Release No. 34
40018 (May 21, 1998) ("1998 Interpretive Release"). Consequently, th vagueness 
determination becomes a very fact-intensive determation in which the Staff has expressed 
concern about becoming overly involved. SLB 14B. Finally, the Staff stated at the end of its 
SLB 14B vagueness discussion that "rue 14a-8(g) makes clear that the company bears the 
burden of demonstrating that a proposal or statement may be excluded" Id (emphasis added). 
In the present instace, the company has not met ths burden. 

VI. CONCLUSION 

As demonstrated above, the Proposal is not excludable mider Rules 14a8-(i)(7), 14a8-(i)(2), 
14a8-(i)(6), and 14a8-(i)(3). Therefore, we request the Staffto inorm the Company that the 
SEC proxy rules requie denial of the Company's ncraction request. In the event that the Staf 
should decide to concur with the Company, we respectflly request an opportty to confer
 

with the Staff
 

Please call me at (413) 549-7333 with respect to any questions in connection with ths matter, 
or if the Staff wishes any fuer inormation. 
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December 19, 2008	 Rule 14a-8 

BY OVERNIGHT DELIVERY 

Securities and Exchange Commssion 
Office of Chief Counsel 
Division of Corporation Finance ., 

100 F Street, N .E.	 . "l 

Washington, DC 20549	 r..,) 
¡ ...'
 

-..-~ "--.,1 

Re: Stockholder Proposal Submitted by John C. Harington	 Ci\) ',.--.-
C)
L-Ladies and Gentlemen:	 

(:"1 

Pursuant to Rule 14a-8 promulgated under the Securities Exchange Act of 1934, as amended (the 
"Exchange Act"), and as counsel to Ban of America Corporation, a Delaware corporation (the 
"Corporation"), we request confirmation that the staff of the Division of Corporation Finance (the 
"Division") wil not recommend enforcement action if the Corporation omits from its proxy 
materials for the Corporation's 2009 Annual Meeting of Stockholders (the "2009 Annual Meeting") 
the proposal described below for the reasons set forth herein. The statements of fact included herein 
represent our understanding of such facts. 

GENERAL 

The Corporation received a proposal and supporting statement dated October 30, 2008 (the 
"Proposal") from John C. Harington (the "Proponent") for inclusion in the proxy materials for the 
2009 Annual Meeting. The Proposal is attached hereto as Exhibit A. The 2009 Annual Meeting is 

29, 2009. The Corporation intends to fie its definitive proxy 
materials with the Securities and Exchange Commssion (the "Commssion") on or about March 18, 
2009. 

scheduled to be held on or about April 


Pursuant to Rule 14a-8(j) promulgated under the Exchange Act, enclosed are: 

1. Six copies of this letter, which includes an explanation of why the Corporation believes that 

ATLANTA AUSTIN BANGKOK BEIJIG BRUSSELS CHAOTTE DALLAS HOUSTON LONDON 
LOS ANGELES McLEAN MIAMI NEW YORK NORFOLK RALEIGH roCHMOND SAN FRANCISCO SINGAPORE WASHINGTON
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it may exclude the Proposal; 

2. Six copies of the Proposal; and
 

3. Six copies of the opinion of Richards, Layton & Finger, P.A., Delaware counseL.
 

A copy of this letter is also being sent to the Proponent as notice of the Corporation's intent to omit 
the Proposal from the Corporation's proxy materials for 
 the 2009 Annual Meeting. 

THE PROPOSAL 

The Proposal mandates that the Corporation "amend the corporate bylaws by inserting in Aricle N 
of the Bylaws the following new section: 

Section 8. Board Commttee on US Economic Security. There is established a 
Board Commttee on US Economic Security. The Board Commttee shall review 
whether our Company's policies, beyond those required by law, are shaped to 
support the US economic security, while meeting the Board's responsibilties to the 
shareholders. The Board Commttee may issue reports to the Board and the 
shareholders at reasonable expense and omitting confidential information on the 
impacts of bank policy on US Economic Security. For purposes of this bylaw, "US 
Economic Security" impacted by bank policy may include, among other things 1) the 
long term health of the economy of the US, 2) the economic well-being of US 
citizens, as reflected in indicators such as levels of employment, wages, consumer 
installment debt and home ownership, 3) levels of domestic and foreign control, and 
holdings of securities and debt, of companies incorporated or headquarered in the 
US and 4) the extent to which our company holds securities of foreign companies or 
has employees or representatives holding positions on the boards of directors of 
foreign companies. 

The Chairman of the Board of Directors is authorized consistent with these 
regulations and applicable law, to appoint the members of the Board Commttee on 
US Economic Security. Nothing herein shall restrict the power of the Board of 
Directors to manage the business and affairs of the company or its authority under 
the corporate aricles of incorporation, bylaws, and applicable law. Notwithstanding 
the language of this section, the Board Commttee on US Economic Security shall 
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not incur any costs to the company except as authorized consistent with these 
bylaws. 

REASONS FOR EXCLUSION OF PROPOSAL 

The Corporation believes that the Proposal may be properly omitted from the proxy materials for 
the 2009 Annual 
 Meeting pursuant to Rules 14a-8(i)(2), (i)(6), (i)(7) and (i)(3). The Proposal may 
be excluded pursuant to Rule 14a-8(i)(2) because, if implemented, it would cause the Corporation to 
violate Delaware law. The Proposal may also be excluded pursuant to Rule 14a-8(i)(6) because the 
Corporation lacks the power to implement the Proposal. The Proposal may also be excluded 
pursuant to Rule 14a-8(i)(7) because it deals with matters relating to the ordinary business of the 
Corporation. Finally, the Proposal may be excluded pursuant to Rule 14a-8(i)(3) because it is vague 
and indefinite, in violation of Rules 14a-9 and 14a-5. 

1. The Corporation may omit the Proposal pursuant to Rule 14a-8(i)(2) because 
implementation of the Proposal would require the Corporation to violate Delaware law. 

Rule 14a-8(i)(2) permts a company to exclude a stockholder proposal if implementation of the 
proposal would cause it to violate any state, federal or foreign law to which it is subject. See Baker 
Hughes, Inc. (March 4, 2008) and Time Warner, Inc. (February 26, 2008). The Corporation is 
incorporated under the laws of the State of Delaware. For the reasons set forth below and in the 
legal opinion regarding Delaware law from Richards, Layton & Finger, P.A., attached hereto as 
Exhibit B (the "RLF Opinion"), the Corporation believes that the Proposal is excludable under Rule 
14a-8(i)(2) because, if implemented, the Proposal would cause the Corporation to violate the 
General Corporation Law of the State of Delaware (the "DGCL"). 

As a general matter, the stockholders of a Delaware corporation have the power to amend the 
corporation's bylaws. See 8 DeL. C. § lO9(a). This power, however, is subject to the limitation that 
the bylaws may not contain any provision inconsistent with law or with the certificate of 
incorporation. See 8 DeL. C. § 109(b). As discussed in greater detail in the RLF Opinion, Section 
141(c)(2) ofthe DGCL addresses commttees ofthe board of directors of a Delaware corporation 
and provides that the "board of directors may designate 1 or more commttees" of the directors of 
the corporation and that the "board may designate 1 or more directors as alternate members of any 
commttee." (emphasis added) Generally, any such commttee "shall have and may exercise all the 
powers and authority of the board of directors in the management of the business and affairs of 
the corporation." 8 DeL. C. § 141(c)(2). (emphasis added) Furthermore, Section 141(c)(2)
 

contemplates only one means by which a committee of the board of directors may be formed-by 
act of the board of directors. As noted in the RLF Opinion, "the specificity of the procedures set 
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forth in Section 141(c)(2) is that a bylaw purporting to implement the procedure outlined in Section 
141(c)(2) 'probably should not deviate from the procedure authorized.' 1 R. Frankin Balott & 
Jesse A. Finkelstein, The Delaware Law of Corporations & Business Organizations, § 4. lO(B) at 4
33 (2008 Supp.)." Because only the board of directors of a Delaware corporation has the powerto 
constitute a commttee of the board under Section 141(c)(2), a bylaw that would enable one 
individual director (i.e., the Chairman of the Board of Directors) to appoint the members of the 
Board Commttee on US Economic Security would be inconsistent with Delaware law. 

In addition, Section 141(a) ofthe DGCL provides in pertinent par: 

The business and affairs of every corporation organized under this 
chapter shall be managed by or under the direction of a board of 
directors, except as may be otherwise provided in this chapter or in its 
certificate of incorporation. 

8 DeL. C. § 141(a). (emphasis added) Accordingly, "absent any provision in the Certificate of 
Incorporation to the contrary, implicit in the management of the business and affairs of the 
Company is that the Board, not one individual director, would direct the decision-makng process 
regarding, among other things, the appointment of members of a commttee of the Board." RLF 
Opinion. Furthermore, it is clear from the legislative history to Section 141 (c) of the DGCL that the 
board of directors has the power to designate a board commttee, not anyone director. 

Finally, the "savings clause" that states that the Chairman of the Board of 
 Director's power to 
appoint members to the Board Commttee on US Economic Security is "authorized consistent with 
. . . applicable law" is a nullty. The "savings clause" does not resolve the conflct between the 
bylaw provision that permits one individual director to appoint the commttee members and the 
dictates of the DGCL. Section 141(c)(2) of 
 the DGCL, by its plain terms, does not permt one 
individual director to appoint commttee members to a commttee of the board of directors. Section 
141(c)(2) grants only the board of directors (as a body) the power to constitute a commttee of the 
board. Accordingly, there is no extent to which the Chairman of the Board can act "consistent with 
applicable law" to appoint the members of the proposed Board Commttee on US Economic 
Security. The "savings clause" does not provide any means by which the Proposal could be 
implemented without violating Delaware law. 

While all proposals should be drafted clearly, this is paricularly important for mandatory proposals 
that seek to amend a company's governing documents. The Division has stated that proposals' 
should be drafted with precision. See Staff Legal Bulletin 14 and Teleconference: Shareholder 
Proposals: What to Except in the 2002 Proxy Season (November 26,2001). In a November 26, 
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2001 teleconference, "Shareholder Proposals. What to Expect in the 2002 Proxy Season," the 
Associate Director (Legal) of the Division (the "Associate Director") emphasized the importance of 
precision in drafting a proposal, citing Staff Legal Bulletin 14 ("SLB 14"). The Associate Director 

the proposal. . . . We really wanted to explainstated, "you really need to read the exact wording of 


that to folks, and we took a lot of 
 time to make it very, very clear in (SLB 14)." (emphasis added) 
Question B.6 of Staff Legal Bulletin 14 states that the Division's determnation of no-action 
requests under Rule 14a-8 of the Exchange Act is based on, among other things, "the way in which 
a proposal is drafted." As an experienced shareholder proponent, the Proponent should be expected 
to know the rules regarding precision in drafting proposals and should not be afforded any 
concessions due to imprecise wording of the Proposal. The Proponent has proposed a mandatory 
bylaw that wil cause the Corporation to violate Delaware law. 

As the RLF Opinion notes, the "Proposal, if implemented, would enable a single director, the 
Chairman of the Board, to 'appoint the members of the Board Commttee on US Economic 
Security.' Because the power to constitute a commttee of the Board is a power specifically 
conferred upon the whole Board by Section 141 (c )(2) of the DGCL, a bylaw that purports to confer 
upon the Chairman of the Board the authority to appoint the members of a board commttee would 
violate the (DGCL)." Accordingly, for the reasons set forth above and as supported by the RLF 
Opinion, the Corporation believes the Proposal is excludable pursuant to Rule 14a-8(i)(2) because 
implementation of the Proposal would cause the Corporation to violate applicable state law. 

2. The Corporation may omit the Proposal pursuant to Rule 14a-8(i)(6) because it lacks the 
power and authority to implement the ProposaL. 

Rule 14a-8(i)( 6) provides that a company may omit a proposal "if the company would lack the 
power or authority to implement the proposal." The discussion set forth in section 1 above is 
incorporated herein. As noted above, the Proposal cannot be implemented without violating 
Delaware law and, accordingly, the Corporation lacks the power and authority to implement the 
Proposal. The Division has consistently permtted the exclusion of stockholder proposals pursuant 
to Rule 14a-8(i)(6) if a proposal would require a company to violate the law. See Xerox 
Corporation (February 23,2004) and SBC Communications Inc. (January 11,2004). 

In addition, the Proposal requires that the proposed Board Commttee review how the Corporation's 
policies "are shaped to support," among other things, the "levels of domestic and foreign control, 
and holdings of securities and debt, of companies incorporated or headquarered in the US." As 
discussed below, the Proponent's intent is not entirely clear. However, to the extent the proposed 
Board Commttee is expected to shape corporate policy to impact or influence the behavior of third 
paries (i.e., companies incorporated or headquartered in the United States, or the control of such 
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companies by "foreign" entities), both the Board Commttee and the Corporation lack any authority 
or any power to implement such a policy or impose such influence. Exclusion of the Proposal is 
consistent with the long-standing Division position permtting the exclusion of proposals that 
require third pary action for their implementation. See American Home Products Corp. (February 
3, 1997) (proposal requested the company provide certain warings on its contraceptive products 
that were subject to government oversight and regulatory approval) and American Electric Power 
Company, Inc. (February 5, 1985) (proposal requested the completion of a nuclear plant that was 
jointly owned by two unaffiiated paries). 

Based on the foregoing, the Corporation lacks both legal and practical authority to implement the 
Proposal, and, thus, the Proposal may be excluded under Rule 14a-8(i)(6). 

3. The Corporation may omit the Proposal pursuant to Rule 14a-8(i)(7) because it deals with 
matters relating to the Corporation's ordinary business operations. 

Rule 14a-8(i)(7) permits the omission of a stockholder proposal that deals with a matter relating to 
the ordinary business of a company. The core basis for an exclusion under Rule 14a-8(i)(7) is to 
protect the authority of a company's board of directors to manage the business and affairs of the 
company. In the adopting release to the amended shareholder proposal rules, the Commssion 
stated that the "general underlying policy of this exclusion is consistent with the policy of most state 
corporate laws: to confine the resolution of ordinary business problems to management and the 
board of directors, since it is impracticable for shareholders to decide how tosolve such problems at 
an annual shareholders meeting." Exchange Act Release No. 34-40018 (May 21, 1998). In 
addition, a proposal that is styled as a request for a report does not change its ordinary business 
nature. Pursuant to Commssion directive in 1983, the Division has long evaluated proposals 
requesting a report by considering the underlying subject matter of the proposal when applying Rule 
14a-8(i)(7). See Exchange Act Release No. 34-20091 (August 16, 1983). 

Recently, the Division found a substantially similar proposal from the Proponent excludable under 
Rule 14a-8 because it related to the Corporation's ordinary business matters. See Bank of America 
(January 11,2007) ("Bank of America"). In Bank of America, the proponent proposed a bylaw 
amendment to create "Vice President for US Economy and Security to review whether management 
and board policies adequately defend and uphold the economy and security of the United States of 
America." Further, the supporting statement in Bank of America displayed similar concerns to that 
of the Proposal as both proposals highlighted concerns with the extent to which a company invests 
in foreign institutions. Whether the proposal is to create a board commttee to oversee the 
Corporation's policies with respect to "US Economic Security" (as the Proposal does) or to create a 
new officer position to oversee the Corporation's policies with respect to the "US Economy and 
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Security" (as the Bank of America proposal did), the underlying subject matter-the US Economic 
Security-is the exactly the same. Consistent with the Division's previous determnation that
 

matters relating to "US Economic Security" are matters of ordinary business, the Proposal, which 
relates to "US Economy and Security," is also a matter of ordinary business. Merely 
 adding 
window dressing to the wording of 
 the proposal in Bank of America does not change the underlying 
ordinary business nature of the Proposal. 

Furthermore, the Proposal relates to general conduct of a legal compliance program, 
notwithstanding the gratuitous savings language "beyond those required by law." The supporting 
statement of the Proposal indicates a concern of corporate misconduct when it refers to 
"irresponsible lending and business practices across the US economy, including speculative 
derivatives trading and a general 
 lack of management and board oversight." In addition, in light of 
the Trouble Asset Relief Program of the U.S. Treasury and because the Corporation operates in a 
higWy regulated business with multiple regulators, both domestically and abroad, any review of the 
Corporation's policies relating to (i) "levels of domestic and foreign control, and holdings of 
securities and debt, of companies incorporated or headquarered in the US and ((ii)) the extent to 
which our company holds securities of foreign companies or has employees or representatives 
holding positions on the boards of directors of foreign companies" necessarily requires the 
evaluation of the legal environment and legal compliance by the Corporation. 

The Division has long permtted the exclusion of proposals that relate to such matters. See 
Monsanto Company (November 3,2005) (excluding a proposal to establish an ethics oversight 
commttee to "insure compliance with the Monsanto's Code of Conduct, the Monsanto Pledge, and 
applicable laws, rules and regulations of federal, state, provincial, and local governments, including 
the Foreign Corrpt Practices Act" because it related to the general conduct of a legal compliance 
program); General Electric Company (January 4,2005) (excluding a proposal regarding whether 
NBC's broadcast television stations activities met their public interest obligations because it related 
to the general conduct of a legal compliance program); and Hudson United Bancorp (January 24, 
2003) (excluding 
 a proposal to establish a commttee to investigate possible corporate misconduct 
because it related to the general conduct of a legal compliance program). See also, Bank of America 
discussed above. In Bank of America, the proposal required the creation of a new position charged 
with reviewing whether the Corporation had "adequately defend ( ed) and uph( e)1d the economy and 
security of the Unites States of America consistent with (its) responsibilities to the shareholders." 
The Proposal requires the creation of a Board Commttee charged with reviewing whether the 
Corporation's policies are "shaped to 
 support the US economic security, while meeting the Board's 
responsibilty to the shareholders." While not entirely clear how the Proposal would be 
implemented, the Corporation believes that it is related to the general conduct of a legal compliance 
program and thus, may be excluded under Rule 14a-8(i)(7). 
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The Proposal is also similar to proposals relating to the evaluation of various risks facing a 
company that the Division has stated relate to ordinary business operations and may be excluded 
under Rule 14a-8(i)(7). See General Electric Company (January 9,2008) and International 
Business Machines (January 9,2008) (each proposing a board commttee report on the potential for 
damage to the company resulting from the sourcing of products and services from outside the 
United States); American International Group, Inc. (February 19,2004) (permtting exclusion of a 
proposal requesting the board review and report to shareholders on the economic effects of the 
HN/AlDS, tuberculosis and malaria pandemics on the company's business strategy); and Newmont 
Mining Corporation (February 4,2004) (permitting exclusion of a proposal requesting that the 
board to publish a comprehensive report on the risks to the company's operations, profitability and 

liabilities). In the foregoing no-action letters, the 
Division found that the proposals required an evaluation of risk and benefits that are related to 
ordinary business operations. The Proposal also relates to the evaluation of risk and reciprocal 
benefits to the Corporation and its stockholders resulting from its ordinary business operations; 

reputation arising from social and environmental 


thus, the Proposal is excludable under Rule 14a-8(i)(7). 

In addition, the Corporation recognizes that certain proposals (such as those dealing with human 
rights or the environment) could transcend day-to-day business matters and raise policy issues so 
significant that they could be appropriate for a stockholder vote. However, as established by prior 
Division precedent, the matters raised by the Proposal, a review of the Corporation's policies to 
determne their impact in the "US Economic Security" dò not raise any significant policy issues as 
contemplated by Rule 14a-8(i)(7) and prior precedent. The Proposal merely relates to the day-to
day management of the Corporation's business. The Proponent seeks to involve itself in the micro
management of 
 the Corporation's business without raising issues of significant policy. Consistent 
with the foregoing, the Corporation believes that the Proposal should be excluded pursuant to Rule 
14a-8(i)(7). 

4. The Corporation may omit the Proposal pursuant to Rule 14a-8(i)(3) because it is vague 
and inderinite, in violation of Rules 14a-9 and 14a-S. 

The Division has recognized that a proposal may be excluded under Rule 14a-8(i)(3) if it is so 
inherently vague and indefinite that neither shareholders voting on the proposal nor the company in 
implementing the proposal (if adopted), would be able to determine with any reasonable certainty 
exactly what actions or measures the proposal requires. See Staff Legal Bulletin No. 14B (CF) 
(September 15,2004) ("SLAB 14B"); Wendy's International. Inc. (February 24,2006) ("Wendy's"); 
The Ryland Group, Inc. (January 19,2005) ("Ryland'); Philadelphia Electric Co. (July 30, 1992); 
and IDACORP, Inc. (January 9,2001). Rule 14a-8(i)(3) allows the exclusion of a proposal if it or 
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its supporting statement is contrary to any of the Commssion's proxy rules and regulations, 
including Rule 14a-9, which prohibits the makng of false or misleading statements in proxy 
soliciting materials or the omission of any material fact necessary to make statements contained 
therein not false or misleading and Rule 14a-5, which requires that information in a proxy statement 
be "clearly presented." 

The Division has clearly stated that a Proposal should be drafted with precision. See Staff Legal 
Bulletin 14 and Teleconference: Shareholder Proposals: What to Except in the 2002 Proxy Season
 

(November 26,2001). In a November 26,2001 teleconference, "Shareholder Proposals. What to 
Expect in the 2002 Proxy Season," the Associate Director (Legal) of the Division (the "Associate 
Director") emphasized the importance of precision in drafting a proposal, citing Staff Legal Bulletin 
14 ("SLB 14"). The Associate Director stated, "you really need to read the exact wording of the 
proposal. . . . We really wanted to explain that to folks, and we took a lot of time to make it very, 
very clear in (SLB 14)." (emphasis added) Question B.6 of Staff Legal Bulletin 14 states that the 
Division's determnation of no-action requests under Rule 14a-8 of 
 the Exchange Act is based on, 
among other things, the "way in which a proposal is drafted." As a professional shareholder 
proponent, the Proponent should be expected to know the rules regarding precision in drafting 
proposals and should not be afforded any concessions due to imprecise wording of the Proposal. 

1 and does not include enough information for the stockholders 
The Proposal is vague and indefinite 


of the Corporation to make an informed decision on the matter being presented. The Proposal does 
not provide suffcient guidance to enable the Corporation to implement it without makng numerous 
and significant assumptions regarding what the Proponent is actually contemplating. The Proposal 
calls for a new Board Commttee to "review whether our Company's polices, beyond those required 
by law, are shaped to support the US economic security." The Proposal attempts to cure this vague 
obligation of the proposed Board Commttee by defining "US Economic Security" as follows: 

For purposes of this bylaw, "US Economic Security" impacted by ban policy may 
include, among other things 1) the long term health of the economy of the US, 2) the 
economic well-being of US citizens, as reflected in indicators such as levels of 
employment, wages, consumer installment debt and home ownership, 3) levels of 
domestic and foreign control, and holdings of securities and debt, of companies 

i While the literal creation of the "Board Commttee on US Economic Security" set forth in the Proposal is 

reasonably clear, the substance and implementation of the Proposal is not. The specific actions required to 
be undertaken by the new Board Commttee are not clear. The Corporation believes that the Board should 
not be required to create a new commttee without clarity on the specific actions that commttee would 
undertake to fulfill its obligations. 
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incorporated or headquarered in the US and 4) the extent to which our company 
holds securities of foreign companies or has employees or representatives holding 
positions on the boards of directors of foreign companies. 

The very brief supporting statement offers little specific interpretive assistance. The supporting 
includes generic statements such as the need for shareholders to understand "our company's role in 
the long-term US economic security" and that the "investment by the US taxpayers brings 
reciprocal benefit to US economic security." The majority of the supporting statement deals 
generally with recent events. 

Oddly, the definition of "US Economic Security" is defined primarily with vague and indefinite 
terms and phrases. The proposed Board Commttee is charged with oversight on how the 

the US." The Proposal does 
not define "economy of the US." Does economy refer to an economic measure, such a gross 
domestic product or inflation? Should the Corporation be analyzing the Proposal in terms of macro
or micro-economic indicators? Should regional or global economies be factored into the analysis? 
Do the stock markets or the Corporation's stock price factor into the economic analysis? Should the 

Corporation's policies impact" the long term health of the economy of 


Corporation focus on the trade deficit or measures that may balance the federal budget? The 
proposal leaves numerous unanswered questions for the proposed Board Commttee, the 
Corporation and its stockholders. 

The Proposal's definition of "US Economic Security" also requires the proposed Board Commttee 
to consider the "economic well-being of US citizens, as reflected in indicators such as levels of 
employment, wages, consumer installment debt and home ownership." While the proposed Board 
Commttee can review these macro-economic items, it is unclear what the actions they are expected 
to take to shape corporate policy to support these economic indicators. 

Further, the definition of "US Economic Security" also requires the proposed Board Commttee to 
consider the "levels of domestic and foreign control, and holdings of securities and debt, of 
companies incorporated or headquartered in the US." As discussed above, to the extent the 
proposed Board Commttee is expected to shape corporate policy to impact or influence the 
behavior of third parties (i.e., companies incorporated or headquarered in the United States, or the 
control of such companies by "foreign" entities), both the Board Commttee and the Corporation 
lack any authority or power to implement such a policy or impose such influence. The Corporation 
does not believe that it is appropriate to request that its stockholders vote on a matter that is beyond 
the Corporation's power to implement. To do so, would be misleading. 
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The Division, in numerous no-action letters, has permtted the exclusion of shareholder proposals 
"involving vague and indefinite determnations. . . that neither the shareholders voting on the 
proposal nor the company would be able to determine with reasonable certainty what measures the 
company would take if the proposal was approved." See Wendy's (excluding a proposal requesting 
a report on the progress made toward "accelerating development of controlled-atmosphere killing"); 
Ryland (excluding a proposal seeking a report based on the Global Reporting Initiative's 
sustainability guidelines); Peoples Energy Corporation (November 23,2004) (excluding a proposal 
to amend the governance documents to prohibit indemnification for acts of "reckless neglect"); 
Alcoa Inc. (December 24, 2002) (excluding a proposal requesting the company to commt itself to 
"full implementation of these human rights standards"); Occidental Petroleum Corporation (March 
8,2002) (excluding a proposal to adopt the "Voluntary Principles on Security and Human Rights"); 
and Puget Energy, Inc. (March 7, 2002) (excluding a proposal requesting the implementation of a 
"policy of improved corporate governance"). All of these previous proposals were so inherently 
vague and indefinite that neither the shareholders voting on the proposal, nor the subject company 
in implementing the proposal (if adopted), would be able to determne with any reasonable certainty 
exactly what actions or measures the proposal required. In addition these proposals were 
misleading because any action ultimately taken by the subject company upon implementation of the 
proposal could be significantly different from the actions envisioned by shareholders voting on the 
proposal." See Philadelphia Electric Company (July 30, 1992) and NYNEX Corporation (January 
12, 1990). 

Neither the Corporation nor its stockholders can determne with reasonable certainty what is 
required to implement the Proposal. In addition, Stockholders are being asked to approve a 
Proposal that is beyond the Corporation's power to implement. The Proposal is not clearly 
presented and the Corporation's stockholders cannot be asked to guess on what they are voting. In
 

addition, the Corporation and the stockholders could have significantly different interpretations of 
the Proposal. The Corporation believes that the Proposal is so inherently vague, ambiguous, 
indefinite and misleading, that the Proposal may be omitted under Rule 14a-8(i)(3), as both a 

Rule 14a-9 and Rule 14a-5.violation of 


CONCLUSION 

On the basis of the foregoing and on behalf of the Corporation, we respectfully request the 
the Division that the Proposal may be excluded from the Corporation's proxy 

materials for the 2009 Annual Meeting. Based on the Corporation's timetable for the 2009 Annual 
Meeting, a response from the Division by February 3, 2009 would be of great assistance. 

concurrence of 




HuN&
WI
 
Securities and Exchange Commssion 
December 19, 2008 
Page 12
 

If you have any questions or would like any additional information regarding the foregoing, please 
do not hesitate to contact me at 704-378-4718 or, in my absence, Teresa M. Brenner, Associate 
GeneralCounsel of the Corporation, at 704-386-4238. 

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this 
letter. Thank you for your prompt attention to this matter. 

Very truly yours, 

~~ .._~-
Andrew A. Gerber 

cc: Teresa M. Brenner
 

John C. Harington 
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Octob~r go, 2008 

Kenneth D, Lewis 
CEO 

America CorporationBank of 


100 Nort Tryon Street, NC1..007-20-01
 

Charlottc,NC .28255. 

RE: AShareholder lroposal 

submitting the enclosed sharehòlder
As.a beneficial owner of Bank of America stock, I am 


proxy statement in accordance with Rule 14a-8 ofresolution for inclusion in the 2009 


and Regulations of the Securiti~s ardExchange Act of 1934 (thethe General Rules 


as defined in Ruleigd-gof theAct, of at least $2,000"Act"). lam the.pe11eficial owner, 


Bank of America common stock. I have held these securities for moreinniarket value of 

to hold at least the requisite number
of

tlian one year as of the filing date and wil contiue 


of shares fora resolution through the shareholder's meèting. I have enclosed a copy 


Proof of Ownership from Charles Schwab & Company, I or a representative will attend 
the shareholder's meeting to move the resolution as required. 

oversight by a Board of Directors 
company's worldwide 

I am concerned that ourcoinpany is in need of 


Committee on U.S. EconomiçSecurity in order to insure that our 


business operations do not negatively impact the dOl1estic economy to the detriment of 
shareholders. 

jwu 

enc!. 

1001 2ND STREET, SUITE 325 NAPA, CALIFORNIA 94559 707-2.52-6166 800-788-0154 FAX 707-257-7923 If
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Economic Security
Resolution to Create a Board Committee on US 


RESOLVED: 

To amend the corporate bylaws by inserting in Article iv of the Bylaws the following new 
section: 

Section 8. Board Comiittee on US EconomicSecuritv.There is established a Board 
Committee on US Economic Security. The Board Committee shall review whether our 

shaped to support the US. economic
Company's policies, beycmd those required by law, are 


security, while nieetingthe Board's responsibilties to the shareholders. The Board Committee
omitting

may issue reports to the Board and the shareholders at reasonable expense and 


bank policy on US Economic Security.. For purposesthe impacts of
confidentialinfollatiori on 


of this bylaw, "US Economic Security"iinpacted by banpolicy may. include,aiong other 

of the US,. 2)the economicwell-heing of USeconomythings 1) the long term health of the 


employment, wages, consumer installment 
citizens, as Teflected in indicators such as levels of 


3) levels oÜiomesticánd foreiEnoontrol, andboldings ofse(uritiesdebt and home ownership, 

and debt, of companies incorporated or headquartered in. the lJS and 4) the extent to which our 
or has employees or representatives holdingcompany holds securitiesofforeign companies 

boards òfdirectors of forei.gcompanies.positions on the 


Directors is authorized consistent with these regulations andThe ChaIrmaIi ofthe Board of 


the Board Committee on US EconomicSecurity. 
Nothing herein shall restrict the power of the Board of Directors to manage the business and 
applicable law, to appoint the members of 


corporate artcles ofincorporation, bylaws,andaffairsof tlë cornpanyorits authority under the 


on US 
applicable law. NoI\vithstandingthe lanhTUge ofthissection, the Board Committee 

company except as authorized consistent with 
these bylaws. 
Economic Security shall not incur atiycosts to the 


Supporting Statement: 

ReHcf Program of theTroubled Asset
Federal assistance under theOur company has received 


the opinion oft1ieiproponents, thefinancial system's weaknesses that 
precipitated this taxpayer effort to stabilze the US financial system was the. resl.lt of years of 
USTreasury.. In 


the US economy, including speculativeirresponsible lending and business practices across 

board oversight. While the USderivatives trading and ageiieraLlack of management and 


company,.the need for shareholders and 
evident 

government has decided not to takeyoting sharesir our 


the public to understand our coinpany's role in long tenn US economic security is more 

than ever. 

Following the dtamatierecent government interventions, there canhcnoaoubt that our 
and secUre US economy.a strong
cOnipany's .financIal integrity is interdependent with 


shareholders and members of the public to inquire 
furter of our management and Board to. el1sure that these.reccnt events are not repeated and that 
the investment by the US taxpayers brings reciprocal benefit to US economicsccurity. 

Proponents believe that the time haseome for 
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See attached.
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LAYTON & 

FINGER 

December 19,2008 

Ban of America Corporation 
Ban of America Corporate Center FI 18 
100 N Tryon St 
Charlotte, NC 28255 

Re: Stockholder Proposal Submitted by John C. Harington
 

Ladies and Gentlemen: 

We have acted as special Delaware counsel to Ban of America Corporation, a 
Delaware corporation (the "Company"), in connection with a proposal (the "Proposal") 
submitted by John C. Harington of Harrington Investments, Inc. (the "Proponent") that the 
Proponent intends to present at the Company's 2009 annual meeting of stockholders (the "Annual 
Meeting"). In this connection, you have requested our opinion as to a certain matter under the 

Delaware (the "General Corporation Law").General Corporation Law of the State of 


F or the purpose of rendering our opinion as expressed herein, we have been 
fuished and have reviewed the following documents:
 

(i) the Amended and Restated Certificate of Incorporation of the Company,
 
as filed with the Secretary of State of the State of Delaware (the "Secretary of State") on April 
28, 1999, as amended by the Certificate of Amendment of Amended and Restated Certificate of 
Incorporation of the Company, as fied with the Secretary of State on March 29, 2004 
(collectively, the "Certificate of Incorporation"); 

(ii) the Bylaws of the Company, as amended on January 24, 2007 (the
 
"Bylaws"); and 

(iii) the Proposal and the supporting statement thereto.
 

With respect to the foregoing documents, we have assumed: (a) the genuineness 
of all signatues, and the incumbency, authority, legal right and power and legal capacity under 
all applicable laws and regulations, of each of the officers and other persons and entities signing 
or whose signatures appear upon each of said documents as or on behalf of the parties thereto; 
(b) the conformity to authentic originals of all documents submitted to us as certified, 

One Rodney Square - 920 North Kig Street _ Wilmington, DE 19801 _ Phone: 302-651-7700 _ Fax: 302-651-7701
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conformed, photostatic, electronic or other copies; and (c) that the foregoing documents, in the 
forms submitted to us for our review, have not been and wil not be altered or amended in any 
respect material to our opinion as expressed herein. For the purose of rendering our opinion as 
expressed herein, we have not reviewed any document other than the documents set forth above, 
and, except as set forth in this opinion, we assume there exists no provision of any such other 
document that bears upon or is inconsistent with our opinion as expressed herein. We have 
conducted no independent factual investigation of our own, but rather have relied solely upon the 
foregoing documents, the statements and information set forth therein, and the additional matters 
recited or assumed herein, all of which we assume to be true, complete and accurate in all 
material respects. 

The Proposal 

The Proposal reads as follows: 

RESOLVED: 

To amend the corporate bylaws by inserting in Aricle iv of the 
Bylaws the following new section: 

Section 8. Board Committee on US Economic Security. There is 
established a Board Committee on US Economic Security. The 
Board Committee shall review whether our Company's policies, 
beyond those required by law, are shaped to support the US 
economic security, while meeting the Board's responsibilities to 
the shareholders. The Board Committee may issue reports to the 
Board and the shareholders at reasonable expense and omitting 
confidential information on the impacts of bank policy on US 
Economic Security. For purposes of this bylaw, "US Economic 
Security" impacted by ban policy may include, among other 
things 1) the long term health of the economy of the US, 2) the 
economic well-being of US citizens, as reflected in indicators such 
as levels of employment, wages, consumer installment debt and 
home ownership, 3) levels of domestic and foreign control, and 
holdings of securities and debt, of companies incorporated or
 

headquarered in the US and 4) the extent to which our company 
holds securities of foreign companies or has employees or 
representatives holding positions on the board of directors of
 

foreign companies. 

The Chairman of the Board of Directors is authorized consistent 
with these regulations and applicable law, to appoint the members 
of the Board Committee on US Economic Security. Nothing 
herein shall restrict the power of the Board of Directors to manage 
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the business and affairs of the company or its authority under the 
corporate aricles of incorporation, bylaws, and applicable law.
 

Notwithstanding the language of 
 this section, the Board Committee 
on US Economic Security shall not incur any costs to the company 
except as authorized consistent with these bylaws. 

DISCUSSION 

You have asked our opinion as to whether implementation of the Proposal would 
violate the General Corporation Law. For the reasons set forth below, in our opinion,
 

implementation of 
 the Proposal by the Company would violate the General Corporation Law. 

As a general matter, the stockholders of a Delaware corporation have the power to 
amend the corporation's bylaws. See 8 DeL. C. § 109(a). This power, however, is subject to the 
limitation that the bylaws may not contain any provision inconsistent with law or with the 
certificate of incorporation. 8 DeL. C. § 1 09(b).
 

Section 141 (c )(2) of the General Corporation Law addresses committees of the 
board of directors of a Delaware corporation and provides: 

The board of directors may designate 1 or more committees, each 
committee to consist of 1 or more of the directors of the 
corporation. The board may designate 1 or more directors as 
alternate members of any committee, who may replace any absent 
or disqualified member at any meeting of the committee. The 
bylaws may provide that in the absence or disqualification of a 
member of a committee, the member or members present at any 
meeting and not disqualified from voting, whether or not such 
member or members constitute a quoru, may unanimously
 

appoint another member of the board of directors to act at the 
meeting in the place of any such absent or disqualified member. 
Any such committee, to the extent provided in the resolution of the 
board of directors, or in the bylaws of the corporation, shall have 
and may exercise all the powers and authority of the board of 
directors in the management of the business and affairs of the 
corporation, and may authorize the seal of the corporation to be 
affixed to all papers which may require it; but no such committee 
shall have the power or authority in reference to the following 
matter: (i) approving or adopting, or recommending to the 
stockholders, any action or matter (other than the election or
 

removal of directors) expressly required by this chapter to be 
submitted to stockholders for approval or (ii) adopting, amending 
or repealing any bylaw of 
 the corporation. 
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8 DeL. C. § 141 (c )(2) (emphasis added). i 

Section 141 (c )(2) expressly contemplates that the bylaws of a Delaware 
corporation (and, consequently, the stockholders by amendment of 
 the bylaws) may: (1) permit 
the members of a committee to unanimously appoint another member of the board of directors to 
act at a meeting of the committee in place of any absent or disqualified member, and (2) restrict 
the powers that a board committee may exercise in the management of the business and affairs of 
the corporation? Section 141(c)(2), however, contemplates only one process by which a
 

committee of the board of directors may be constituted -- by act of the board of directors. 
Moreover, implicit in the specificity of the procedures set forth in Section 141(c)(2) is that a 
bylaw purorting to implement the procedure outlined in Section 141(c)(2) "probably should not 
deviate from the procedure authorized." 1 R. Franklin Balotti & Jesse A. Finkelstein, The
 

Delaware Law of Corporations & Business Organizations, § 4.10(B) at 4-33 (2008 Supp.). 
Because Section 141 (c )(2) grants only the board of directors of a Delaware corporation the
 

power to constitute a committee of the board, a bylaw that would enable a single director, the 
Chairman of the Board of Directors (the "Board") of the Company, to "appoint the members of 
the Board Committee on US Economic Security" would be "inconsistent with law." 

In addition, Section 141(a) of 
 the General Corporation Law provides in pertinent 
part: 

The business and affairs of every corporation organized under this 
chapter shall be managed by or under the direction of a board of 
directors, except as may be otherwise provided in this chapter or in 
its certificate of incorporation. 

8 DeL. C. § 141(a) (emphasis added). Thus, absent any provision in the Certificate of 
Incorporation to the contrary, implicit in the management of the business and affairs of the 
Company is that the Board, not one individual director, would direct the decision-making 
process regarding, among other things, the appointment of members of a committee of the 
Board. 

The legislative history to Section 141 ( c) of the General Corporation Law also 
confirms that the power to constitute a committee of the board is a fuction specifically reserved
 

to the whole board of directors by statute. The Official Comment to the 1996 amendments that 

1 All corporations incorporated on or after July 1, 1996 are governed by Section 

141(c)(2). Ban of America Corporation was incorporated on July 31, 1998. 

2 See Hollnger Int'l Inc. v. Black, 844 A.2d 1022, 1079 n.131 (DeL. Ch. 2004) (noting 

that Section 141 (c )(2) authorizes the bylaws, within certain limits, to set forth the ceiling of
 

powers a board committee may have), aftd, 872 A.2d 559 (DeL. 2005). 
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created Section 141(c)(2) provides: "This amendment is intended to simplify Section 141(c) and 
expand for corporations incorporated on or after July 1, 1996, the powers and authority that £! 
board of directors may delegate to a committee of the board and to eliminate for such 
corporations the requirement that a committee of the board be formed by resolution passed by a 
majority of the whole board." 2 R. Franlin Balotti & Jesse A. Finkelstein, The Delaware Law 
of Corporations & Business Organizations, § 141 at IV-23 (3d ed. 1999 Supp.) (emphasis
 

added). As indicated by the underscored language above, it is the board of directors who has the 
power to designate a board committee. See also S. Samuel Arsht & Walter K. Stapleton, 
Analysis of the 1967 General Corporation Law 330 (Prentice-Hall 1967) ("Under the new 
statute, the board may designate one or more directors as alternate members of a committee who 
replace an absent or disqualified member at any meeting.") (emphasis added); Lewis S. Black, Jr. 
and Frederick H. Alexander, Analysis of the 1996 Amendments to the Delaware General 
Corporation Law, at 312 (Prentice-Hall 1996) ("The 1996 amendments make two important 
changes to Section 141(c). First, the requirement that committees be appointed only by a 
majority of 
 the whole board has been eliminated, so that the board can act to appoint a committee 
by a simple majority vote.") (emphasis added). Thus, it is the board of directors, and not one 
individual director, that has the power to designate the members of a committee of the board. 

Finally, the "savings clause" which suggests the Chairman of the Board of 
Directors' authority to appoint the members of the Board Committee on US Economic Security is 
"consist(tnt with ... applicable law" is a nullty. The "savings clause" does not resolve the 
conflct between the proposed bylaw that would enable a single director to appoint the members 
of a board committee and the dictates of the General Corporation Law. Section 141(c)(2) of the 
General Corporation Law does not permit a single director to appoint the members of a board 
committee. Rather, Section 141(c)(2) grants only the board of directors the power to constitute a 
committee of the board. Accordingly, there is no means by which the Chairman of the Board of 
Directors can act "consistent with applicable law" to appoint the members of the proposed Board 
Committee on US Economic Security. 

The Proposal, if implemented, would enable a single director, the Chairman of the 
Board, to "appoint the members of the Board Committee on US Economic Security." Because 
the power to constitute a committee of the Board is a power specifically conferred upon the 
whole Board by Section 141(c)(2) of the General Corporation Law, a bylaw that purorts to 
confer upon the Chairman of the Board the authority to appoint the members of a board 
committee would violate the General Corporation Law. Accordingly, implementation of the 
Proposal would violate the General Corporation Law. 

CONCLUSION 

Based upon and subject to the foregoing, and subject to the limitations stated 
herein, it is our opinion that the Proposal, if adopted by the stockholders, would violate the 
General Corporation Law. 

RLFI-3344304-6 



Ban of America Corporation 
December 19,2008 
Page 6
 

The foregoing opinion is limited to the General Corporation Law. We have not 
considered and express no opinion on any other laws or the laws of any other state or 
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules 
and regulations of stock exchanges or of any other regulatory body. 

The foregoing opinion is rendered solely for your benefit in connection with the 
matters addressed herein. We understand that you may furnish a copy of 
 this opinion letter to the 
SEC in connection with the matters addressed herein and that you may refer to it in your proxy 
statement for the Annual Meeting, and we consent to your doing so. Except as stated in this 

paragraph, this opinion letter may not be fuished or quoted to, nor may the foregoing opinion 
be relied upon by, any other person or entity for any purose without our prior written consent. 

Very truly yours, 

11 l; M i -;, 1-/ t t-; J.J"',-.t' A -


CSB/TNP 
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