UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561

DIVISION OF
CORPORATION FINANCE

December 22, 2009

Daniel M. Dunlap

Senior Attorney and Assistant Secretary
Allegheny Energy, Inc.

800 Cabin Hill Drive

Greensburg, PA 15601

Re:  Allegheny Energy, Inc.
Incoming letter dated December 3, 2009

Dear Mr. Dunlap:

This is in response to your letters dated December 3,2009 and

- December 11, 2009 concerning the shareholder proposal submitted to Allegheny by
John Chevedden. We also have received letters from the proponent dated

December 6, 2009, December 7, 2009 and December 11, 2009. Our response is attached
to the enclosed photocopy of your correspondence. By doing this, we avoid having to
recite or summarize the facts set forth in the correspondence. Copies of all of the
correspondence also will be provided to the proponent. '

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

Heather L. Maples
Senior Special Counsel

Enclosures

cc: John Chevedden

*** EISMA & OMB Memorandum M-07-16 ***



December 22, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Allegheny Energy, Inc.
Incoming letter dated December 3, 2009

The proposal relates to special meetings.

There appears to be some basis for your view that Allegheny may exclude the
proposal under rule 14a-8(f). We note that the proponent appears to have failed to
supply, within 14 days of receipt of Allegheny’s request, documentary support
sufficiently evidencing that he satisfied the minimum ownership requirement for the
one-year-period required by rule 14a-8(b). Accordingly, we will not recornmend
enforcement action to the Commission if Allegheny omits the proposal from its proxy
materials in reliance on rules 14a-8(b) and 14a-8(f). In reaching this position, we have
not found it necessary to address the alternative basis for omission upon which Allegheny
relies.

Sincerely,

\_/ Julie F. Rizzo
Attorney-Adviser



\ Allegheny Energy

Daniel M. Dunlap 800 Cabin Hill Drive

Senior Attorney and Assistant Secrelary Greensburg, PA 15601
724) 838-6188 FAX: {724) B30-7736
ddunlap@alleghenyenergy.com

December 11, 2009

Via Electronic Mail (shareholderproposals@sec.gov)

~Office of Chief Counsel ,

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, D.C. 20549

Re: Allegheny Energy, Inc. - Omission of Shareholder Proposal Submitted by Mr. John Chevedden
Exchange Act 0of 1934 - Rule 14a-8

Ladies and Gentiemen:

» This letter is in response to the electronic mail messages received electronically on December 6, -
2009 (“Chevedden E-mail #I™'), and December 7, 2009 (“Chevedden E-mail #27), from Mr. John

Chevedden (e-mail addressisma & OMB Memorandum M-07-18nd sent to shareholderproposals@sec.gov

~ (collectively, the “Chevedden Correspondence”), with a copy to me. Iam attaching a copy of the

Chevedden Correspondence as Exhibit A to this letter. ‘

Irefer to my letter dated December 3, 2009 (Exhkibit B) (the “December 3 Letter”) pursuant to
which Allegheny Energy, Inc., a Maryland corporation (the “Company”), pursuant to Rule 14a-8(j)
under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), requested that the Staff
of the Division of Corporation Finance (the “Staff”") of the Securities and Exchange Commission (the
“Commission”) concur with the Company's view that the shareholder proposal (the “Proposal”) and the
statement in support thereof (the “Supporting Statement™) submitted by Mr. John Chevedden (the
“Proponent”), received on October 28, 2009 and subsequently revised by the Proponent on November
26, 2009, may properly be omitted from the proxy materials (the “Proxy Materials™) to be distributed
by the Company in connection with its 2010 annual meeting of stockholders (the “2010 Meeting™)..

This letter will be submitted electronically pursuant to guidance found in Staff Legal Bulletin
No. 14D. Accordingly, 1 am not enclosing the additional six copies ordinarily required by Rule 14a-
8()). In accordance with Rule 14a-8(j), a copy of this submission is being sent via electronic mail
simultaneously to the Proponent. '

The Proposal

The Proposal generally requests that the Company’s Board of Directors (the “Board’) amend
the Company’s bylaws and each governing document to give the stockholders of 10% (or the lowest
percentage allowed by law above 10%) of the Company’s outstanding common stock the power to call
special shareowner meetings. :
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Basis for Exclusion

As discussed below and in the December 3 Letter, the Company believes that the Proposal and
the Supporting Statement received on October 28, 2009, and subsequently revised by the Proponent on
November 26, 2009, may properly be excluded from the 2010 Proxy Materials pursuant to:

I Rule 14a-8(b) and Rule 14a-8(f)(1) because the Proponent haé not provided the requisite proof
of share ownership in response to the Company's proper request for that information; and

il. inthe a.ltemate, Rule 14a-8(i)(9) because the Proposal would directly conflict with a proposal to
be submitted by the Company at its 2010 Meeting.

Discussion

The Company does not wish to belabor the points made in its December 3 Letter regarding the
Proposal. ~ Although we must correct a number of misleading statements contained within the
Chevedden Correspondence, we have not attempted to refute all of the inaccuracies in the Chevedde
Correspondence. '

I The Proposal may be excluded under Rule 1 4a-8(b) and Rule 14a-8(f) (1) because the
Proponent failed to establish the requisite eligibility to submit the Proposal. :

The Chevedden E-mail #1 attempts to obscure the central issue — that the Proponent did not satisfy
the stock ownership requirements under Rule 14a-8(b). Revealingly, the Proponent never asserts in the
Chevedden Correspondence that he satisfied the applicable stock ownership requirements, only that the
Company should have given him a second opportunity to cure the related deficiency discussed in the
December 3 Letter. Contrary to the Proponent’s assertions, the Company properly followed Rule 14a-8
by requesting verification of the Proponent’s eligibility to submit the Proposal. Specifically, on
November 3, 2009, the Company sent via overnight mail, and via electromic mail to
- ** FISMA & OMB Memorandum M-07-1@ *letter addressed to the Proponent (the “Deficiency Notice”), which was
within 14 calendar days of the Company’s receipt of the Proposal. See Exhibit C. Also provided is the
overnight mail tracking information confirming that the Proponent received the Deficiency Notice
within the required 14 calendar days. Exhibit D. : :

As discussed in the December 3 Letter, the Staff has concurred with the omission of a shareholder
proposal on numerous occasions when the proponent’s response to a deficiency notice failed to meet the
requirements of Rule 14a-8(b) and the company (in accordance with Staff precedent) did not send a

“second deficiency notice. See, e.g., Time Warner Inc. (February 19, 2009) (permitting the exclusion of
a proposal when the proponent’s timely response to a deficiency notice failed to establish sufficiently
the proponent’s ownership, and the company did not send a second notice); see also General Electric
Co. (December 19, 2008); Exxon Mobil Corp. (January 29, 2008); Qwest Communications International
Inc. (January 23, 2008); Verizon Communications Inc. (Janvary 8, 2008); and International Business
Machines Corp. (December 19, 2004). The fact that a deficiency notice provides a proponent with the
opportunity to ask questions does not aller this analysis. See, e.g., Qwest Communications International
Inc. (January 23, 2008) (concurring with exclusion of proposal under Rules 14a-8(b) and 14a-8(f) when -
deficiency notice stated “[iJf you have any questions with respect to the foregoing, please feel free to
contact me..."); Verizon Communications Inc. (January 8, 2008) (permitting exclusion under Rules 14a-
8(b) and 143-8(f) when the deficiency notice stated “[p]lease do not hesitate to contact me if you have
any questions™). : '
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_ Here, the Proponent submitied the Proposal without proof of ownership. Afier the Company
timely sent the Deficiency Notice to the Proponent, the Proponent responded by sending the Company
insufficient proof of ownership. As the precedent cited above and the December 3 Letter demonstrates,
the Company was not required to send the Proponent a second deficiency notice. Thus, for the reasons
set forth above and in the December 3 Letter, the Company believes that the Proposal received on
October 28, 2009 and subsequently revised by the Proponent on November 26, 2009 may be
excluded from the 2010 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1).

11 In the alternate, if the Staff does not concur with the Company’s analysis above, the
Proposal may be excluded under Rule 14a-8(i)(9) because it directly conﬂtcts with a
proposal to be submitted by the Company at its 2010 Meeting.

The assertions in the Chevedden Correspondence are not relevant to the Company’s argument
to exclude the Proposal pursuant to Rule 14a-8(i}9). The Chevedden E-mail #2 contends, without
support, that the Proposal cannot be excluded under Rule 14a-8(i)(9), even if it directly conflicts with a
proposal to be submitied by the Company at its 2010 Meeting.

Specifically, three companies cited in the December 3 Letter (Intemational Paper Company,
EMC Corp. and Gyrodyne Company of America, Inc.) also requested no-action relief in connection
with a special shareowner meeting proposal, the topic of this Proposal. As in the Company’s bylaws,
their respective bylaws provided their board of directors the authority to approve bylaw amendments. In
each, the Staff permitted the company to exclude the proposal pursuant to Rule 14a8(i)(9) under the
same circumstances as in this case with the Company.

Prov1dcd below are related bylaw provisions of the above-mentioned compames all of which allow
for their respective board of directors to amend their bylaws:

. Internatior_xal Paper Company (See Form 8-K filed on May 12; 2009 / CIK: 0000051434)

Article X states, in part, that “/t]he Board of Directors shall have the power, by a majority vote
- of the whole Board, to alter or amend or repeal these By-Laws...”

¢ "EMC Corp. (See Form 10-Q filed on August 5, 2009 / CIK: 0000790070)

Section 11 states, in part, that “/t}hese bylaws may also be altered, amended or repealed by vote
of a majority of the directors then in office, except that the directors shall not take any action
which provides for indemnification of directors nor any action to amend this Seéction 11, and
except that the directors shall not take any action unless permitted by law...”

e Gyrodyne Company of America, Inc. (See Form 8-K filed on May 2, 2006 / CIK: 0000044689)

Article VIIT {Section 801) states, in part, that “[tJhese By-Laws may be altered or amended or
repealed by...the affirmative vote of a majority of the Board of Directors...”
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As discussed in the December 3 Letter, the inclusion of both proposals in the 2010 Proxy
Materials would present alternative and conflicting decisions for the Company’s stockholders and would
create the potential for inconsistent and ambiguous results if both proposals were approved. Thus, for
the reasons set forth above and in the December 3 Letter, the Company believes that the Proposal
received on October 28, 2009 and subsequently revised by the Proponent on November 26, 2009 may be
excluded from the 2010 Proxy Materials pursuant to Rule 14a-8(i)(9).

Conclusion

For the reasons set forth above and in the December 3 Letter, the Company requests.that the
Staff concur with the Company’s view that the Proposal and the Supporting Statement received on
October 28, 2009, and subsequently revised by the Proponent on November 26, 2009, may properly be
omitted from the Proxy Materials for the 2010 Meeting. :

Additionally, the Company does n6t currently anticipate responding to any further
communications from Mr. Chevedden on this matter unless he raises a new substantive issue or
argument. . :

I would be happy to provide you with any additional information and answer any questions that
you may have regarding this subject. If I can be of any further assistance in this matter, please do not
hesitate to call me at {(724) 838-6188. '

Sincerely,

I

C )

Daniel M. Dunlap
Senior Attorney and Assistant Secretary

-

Attachments

c¢:  John Chevedden (via overnight mail)
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Cl IEVEDDEN CORRESPONDENCE
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Dunlap, Daniel M. (Legal Services)

Fromi: % FISMA & OMB Memorandum M-07-16 ***
Sent: Sunday . December 06, 2009 3 45 PM
To: shareholderproposals@sec gov
Cc: Dunlap, Daniel M (Legal Services)
Subject: # 1 John Chevedden Rule 14a-8 Proposal Allegheny Energy. Inc. (AYE)
Attachments: CCE00004, pdf ' '
xii
CCE00004.pdf
(176 KB)

Ladies and Gentlemenr

'Please see the attached no action response letter.

Sincerely,
John Chevedden



JOHN CHEVYEDDEN
*** EISMA & OMB Memorandum M-07-16 *** ‘ *** FISMA & OMB Memorandum M-07-16 ***

December 6, 2009

~Office of Chief Counsel

Diviston of Corporation Finance
Sccurities and Exchange Commission
100 F Street, Nk

Washington, DC 20549

# 1 John Chevedden Rule 14a-8 Pro.posal v
Allegheny Energy, Inc. (AYE)

Ladies and Gentlemen:

This responds to the December 3, 2009 no action request. The company cannot benefit from rule
14a-8 when the campany does not follow rule 14a-8. The company ‘claims that it received the
November 9, 2009 broker letter (that it is complaining about) 12-days after it received the rule
14a-8 proposal (October 28, 2009). S '

However rule 14a-8 states that thc company must notify the proponent with any complaint on
proof of ownership that comes to its attention within 14-day of receiving the rule 14a-8 proposal.
The company never notified the proponent at any time whasoverever of any complain about the
November 9, 2009 proof of ownership.

Reference (emphasis added): o

Question 6: What if | fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section? _

The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any
procedural or eligibility deficiencies, as well as of the time frame for your
response.

An expanded response is under preparation.

Sincerely,

2

John Chevedden

cc:
William Steiner

Daniel Dunlap <ddunlap(@alleghenyenergy.com>



A Dunlap,vDanieI M. (Legal Services)

From: *** FISMA & OMB Memorandum M-07-16 ***
Sent: Monday, December 07 2009 11 31 PM

To: shareholderproposals@sec gov

Cc: Dunlap. Daniel M (Legal Services)

Subject: # 2 John Chevedden Rule 14a-8 Proposal Allegheny Energy, Inc. (AYE)
Attachments: CCEOQ0011.pdf

CCEOOO11.pdf
(458 KB)
Ladies and Gentlemen:

Please see the attached no action response letter.
‘Sincerely,
John Chevedden



JOHN CHEVEDDEN

- orandum M-07-16 ***
e *** FISMA & OMB Memorandum M-07-16 ***

December 7, 2009

Office of Chicf Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

#2 John Chevedden Rule 14a-8 Proposal
- Allegheny Energy, Inc. (AYE)

I.adies and Gentlemen:

This further responds (0 the December 3, 2009 no action request which appears 1o have a key
misstaternent and/or raises troubling questions. The December 3, 2009 nio action request raises
the question of whether the claimed 2010 special meeting proposal is for shareholder approval or
is instead merely for a useless shareholder ratification. The company letter also raises by
omission the question of whether the claimed 2010 sharehelder approval is binding or non-
binding. '

According to the attached page from the company December 29, 2009 no action request, the
.company changed its bylaws “allowing its stockholder the power to call special shareowner
meelings.” However, no shareholder action whatsoever was needed and the December 6, 2007
board approval was filed in a December 12, 2007 8-K. '

Additionally the management position statement corresponding to the 2009 rule 14a-8 special
meeting proposal (by John Chevedden and winning 52%-support) stated: A
“Your Board amended Article 1], Section 3 (Special Mcetings) of the Company’s bylaws on
December 6, 2007 and again on December 4, 2008, allowing stockholders of at least 25% of all
votes entitled to be cast the right to call a special meeting and removing certain exceptions or
exclusions.”

The company docs not address why shareholder approval would be needed in 2010 on the very
same topic that only needed board action in 2007 and 2008. o
An expanded response is under preparation.

Sincerely,

fohn Chevedden

CcC:
Daniel Dunlap <ddunlap@alleghenyenergy.com>
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Y.  The Bylaw Amendnients permif stockholders to call special meetings.

A. The essential objectives of the Proposal have been achieved.

The Proposal includc@%‘e/n(xjp{%bjecﬁves. First, that the Board amend the Company’s bylaws
and each governing documen: 1o give the stockholders of 10% (or the lowest percentage allowed by law
above 10%) of the Company’s outstanding common stock, the power to call special shareowner meetings.

‘And second, that any such changes adopied by the Company should not include any exceptions or exclusions
applicable "anly to shareowners but not to management and/or the board.” The Proposal can be excluded
because, as described in greater detail below, the Company has favorably acted upon each of the two
essential objectives of the Proposa).

B. The Bylaw Amendments.
The Bylaw Amendments were undertaken by the Company in the following manner:

1. Bylaw Amendment - Decembgr 6, 2007

On ‘gecember 6, 2007) the Board adopted an amendment 10 Article i1, Section 3 (Special Meetings)

of the Companys bylaws allowing its stockholders the power to call special shareowner meetings.
Specifically, the foHowing amendment was adopted:

“Section 3. Special Meetings.

(a) General. The Chairman of the Board or the Board of Directors may call a specia)
meeting of the stockholders. Subject to subsection (b) of this Section 3, a special meeting of
. stockholders shall aiso be called by the Secretary of the Corporation upon the wriiten request of
; stockholders entitled to cast at least 25 percent of all the.votes.entitled to be cast at such meeting.”

h This amendment was made public and filed with the Commission by the Company in its Current
Report on Form 8-X filed on Qecember 12, 2007. )

2. Bylaw Amendment - December 4, 2008

‘The Proposal requests that any changes adopted by the Company allowing its stockholders the power -
to call special sharcowner meetings not include any exceptions or exclusions applicable “only to shareowners
but not to management and/or the board.” The Supporting Statement further explains the Proponent’s
concern that the Company’s governing documents not contain any “tedious technical hurdles, exclusion
provisions and/or overriding powers vested in our board” to render “a shareholder right to call a special
meeting moot or only remotely possible.” As the Staff may be aware, the Company received a proposal from
David A. Peterson for its 2008 annual meeting of stockholders requesting that the Company allow its
stockholders the power 1o call a special meeting. Allegheny £nergy Inc. (February 19, 2008). Mr.
Chevedden was designated as a proxy for Mr. Peterson and submittcd certain correspondence electronically
(dated January 3, 2008 and Janvary 17, 2008) (the “Chevedden Correspondence™), copies of which. are
attached hereto as Exhibit B. The Chevedden Correspondence contained assertions that the Company’s
bylaw provision related to special meetings did not permit “FedEx overnight delivery and electronic
delivery,” required “excessively expensive and tedious means...” and that the “1475 - word bylaw sub-
section” was “vague and bobby-trapped...” The Chevedden Correspondence more specially outlined the
same assertions contained within the Proposal and Supporting Statement described above and was received
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DECEMBLER 3, 2009 NO-ACTION REQUEST LETTER



Allegheny Energy

DANIEL M. DUNLAP . . . 800 Cabin Hill Drive
Senior Attorney and Assistant Secretary . Greensburg, PA 15601

Phone: (724) 838-6188; FAX: (724) 830-7736

Email: ddunlap@alleghenyenergy.com

December 3, 2009

Via Electronic Mail (shareholderproposals@sec.gov)

Office of Chief Counsel

Division of Corporation Finance

U.S. Securities. and Exchange Commission
100 F Street, NE

Washington, D.C. 20549

‘Re: Allegheny Energy, Inc. - Omission of Shareholder Proposal Submitted by Mr. John Chevedden
Exchange Act of 1934 - Rule 14a-8

Dear Ladies and Gentilemen:

On behalf of Allegheny Energy, Inc., a Maryland corporation (the “Company”™ or “Allegheny™),
pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the “Exchange Act™), 1
am writing to respectfully request that the Staff of the Division of Corporation Finance (the “Staff””) of the
Securities and Exchange Commission (the “Commission™) concur with the Company’s view that, for the
reasons stated below, the shareholder proposal (the “Proposal™) and the statement in support thereof (the
“Supporting Statement™) submitted by Mr. John Chevedden (the “Proponent™), received on QOctober 28,
2009 and subsequently revised by the Proponent on November 26, 2009, may properly be omitted from the
proxy materials (the “Proxy Materials™) 10 be distributed by the Company in connection with its 2010 annual
meeting of stockholders (the “2010 Meeting™).

' Purshant to Ruie 14a-8(j) under the Exchange Act, | have:

A. filed this letter with the Commission no later than eighty (80) days before the Company
intends to file its definitive 2010 Proxy Materials with the Commission; and

B. concurrently sent copies of this correspondence to the Proponent,

This request will be submitted electronically pursuant to guidance found in Staff Legal Bulletin
No. 14D. Accordingly, I am not enclosing the additional six copies ordinarily required by Rule 14a-8(j). In
accordance with Rule 14a-8(j), a copy of this submission is being sent via electronic mail simultancously to
- the Proponent. '

Rule 14a-8(k) and Staff Legal Bulletin No. 14D requires proponents to provide companies a copy of
any correspondence that the proponents submit to the Commission or the Staff. Accordingly, I am taking
this opportunity to notify the Proponent that if he elects to submit additional correspondence to the
Commission or the Staff, copies of that correspondence should concurrently be furnished to the undersigned
on behalf of the Company pursuant to Rule 14a-8(k).
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The Proposal
The Proposal received on October 28, 2009 states:

“RESOLVED, Shareowners ask our board to take the steps necessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage allowed by law above 10%) the
power to call special shareowner meetings. This includes a large number of small
shareowners can combine their holdings to equal the above 10% of holders. This
includes that such bylaw and/or charter text will not have any exception or exclusion
conditions (1o the fullest extent permitted by state law) that apply only to shareowners
bul not to management and/or the board.”

The Proposal and the Supporting Statement submitted by the Proponent are attached to this
letter as Exhibit A (which was also transmitted by facsimile {o the Company by the Proponent). In
addition, the Company received a revised proposal and supporting statement on November 26, 2009
from the Proponent that are attached to this letter as Exhibir B (which was also transmitted by
facsimile to the Company by the Proponent), and such revised proposal and supporting statement are

- substantially similar to the Proposal and Supporting Statement.

Provided below is a blacklined version of the Proposal showing the Proponent s November 26, 2009
revisions: : ,

“RESOLVED, Shareowners ask our board to take the steps necessary to amend our
bylaws and each appropriate governing document to give holders of 10% of our
outstanding common stock {or the lowest percentage allowed by law above 10%) the
power to call g special shareowner meetingsmeeting. This includes thal.a large number
of small shareowners can combine their holdings to equal the above 10% of holders.
This includes that such bylaw and/or charter text will not have any exception or
exclusion conditions (to the fullest extent permitted by state law) that apply only to
shareowners but not to management end/or the board.” .

Basis for Exclusion

" The Company believes that the Proposal and the Supporting Statement received on October 28, 2009
and subsequently revised by the Proponent on November 26, 2009 may properly be excluded from the 2010
Proxy Materials pursuant to:

. Rule 14a-8(b) and Rule 14a-8(f)(1) because the Proponent has not provided the requisite proof of
share ownership in response to the Company’s proper request for that information; and

IL. in the alternate, Rule 14a-8(i)(9) because the Proposal would dlrectly conﬂxct wnh a proposal to be
submitted by the Company at its 2010 Meeting.
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Analysis

L The Proposal may be excluded under Rule 14a-8(b) and Rule 1 4a-8(f)(1) because the
Proponent failed to establish the reqms:te eligibility to submit the Proposal.

The Company may exclude the Proposal under Rule 14a-8(f)(1) because the Proponent’s ehgxblhty '
to submit the Proposal under Rule 14a-8(b) has not been substantiated. Rule 14a-8(b)(1) provides, in
relevant part, that “{i]n order to be eligible to submit a proposal, [a stockholder] must have continuously held
at least $2,000 in market value, or 1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date [the stockholder submits] the proposal.” Staff Legal Bulletin No. 14
specifies that when the stockholder is not the registered holder, the stockholder “is responsible for proving
his or her eligibility to submit a proposal to the company,” which the stockholder may do by one of the two
ways described in Rule 142-8(b)(2). See Section C.l.c., Staff Legal Bulletin No. 14 (July 13, 2001) (“SLB

147,

~ The Proposal was submitted to the Company on October 28, 2009. See Exhibit A. The Company,
through its transfer agent, reviewed its stock records which did not indicate that the Proponent wasthe record
owner of any shares to satisfy the ownership requirements of Rule 14a-8(b). Fusther, the Proposal did not

" include any documentary evidence of the Proponent’s owaership of Company stock.

Accordingly, the Company sought additional verification of the Proponent’s cligibility to submit the
Proposal. Specifically, on November 3, 2009, the Company sent via overnight mail, and via electronic mail
to “olmsted 7p@earthlink.net,” a letter addressed to the Proponent (the “Deficiency Notice™), which was
within 14 calendar days of the Company’s receipt of the Proposal. See Exhibit C. The Proponent’s
response, dated November 9, 2009 (which was also transmitted by facsimile to the Company by the
Proponent), and the overnight mail tracking information confirm that the Proponent received the Deficiency
Notice within the required 14 calendar days. See Exhibit D. The Deficiency Notice informed the Proponent
of the specific requirements of Rule 14a-8 and how to cure the procedural deficiency; specifically, (hat a
shareholder must satisfy the ownership requirements under Rule 14a-8(b). The Deficiency Notice stated:

“To remedy these deficiencies, you must provide sufficient proof of your ownership of the requisite
number of Company shares as of the date you subniitted the Proposal. As explained in Rule | 4a-
8(), sufficient progf may be in the form of:

= awrilten statement from the *'record” holder of your securities fusually a broker or bank)
verifying that, at the time you submitted your proposal, you continuously held the requisite
‘number of Company shares for at least one year; or

e acopy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5, or
amendments to those documents or updated forms, reflecting your ownership of the shares
as of or before the date on which the one-year eligibility period begins and your written.
statement that you continuously held the required number of shares for the one-year period
as of the date of the statement.

The SEC’s rules require that any response to this letter be postmarked or transmitted electronically
no later than 14 calendar days from the date you receive this letter... The Company may exclude
your proposal if you do not meet the requirements set forth in the enclosed rules.”

The Proponent’s November 9, 2009 response to the Deficiency Notice (which was also transmitted
by tacsimile to the Company by he Proponent) purported to demonstrate his ownership of the necessary
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Company stock. The Proponent did not contact me by telephone regarding the Deficiency Notice and there
were no further communications between the Company and the Proponent regarding the Deficiency Notice
prior to the Company submitting this request. The letter, from National Financial Services, LLC and dated
November 9, 2009 (the “National Financial Letter™), stated; .

“This letter is provided at the request of Mr. John R. Chevedden, a customer of Fidelity
Invesiments regarding his ownership of Allegheny Energy, Inc (AYE), General Dynamics
Corporation (GD) and [emphasis added] the Boeing Company (BA).

Please accept this letter as confirmation that according to our records Mr. Chevedden has
continuously held 100.000 shares of the securities listed above [emphasis added] since
January 1, 2008.™

i As shown above, the National Financial Letter indicates that the Proponent held a total of 100 shares
of Allegheny Energy, Inc., General Dynamics Corporation and the Boeing Company since January 1, 2008:
The National Financial Letter merely documents that the Proponent owned an indeterminate number
(anywhere from 1-100) of shares of Allegheny stock. The National Financial Letter does not specify a
number or what percentage of the 100 shares owned by the Proponent is Allegheny stock. It only states that
of the securities listed above (i.e., Allegheny Energy, Inc., General Dynamics Corporation and the Boeing
Company), the Proponent owns a total of 100 shares. Accordingly, the Nationa] Financial Letter does not
establish that the Proponent owned the requisite amouni of Company stock as required by Rule 14a-8(b).

. Rule 14a-8(f) provides that a company may exclude a shareholder proposal if the shareholder fails 10
provide evidence of eligibility under Rule 14a-8, provided that the company timely notifies the shareholder
of the deficiency and the shareholder fails to correct the deficiency within the required time. The Company
satisfied its obligation under Rule 14a-8 by sending to the Proponent in a timely manner the Deficiency
Notice, which stated the ownership requirements of Rule 14a-8(b) and that the Proponent’s response had to
be furnished within 14 days from the date the Proponent received the Deficiency Notice. However, the
ownership information that the Proponent provided in response fails to meet the requirements set out in Rule
14a-8(b)(1) or to substantiale that the Proponent is eligible to submit the Proposal because it does not
demonstrate the Proponent’s ownership of the requisite number of Company shares as of the date the
Proposal was submitted to the Company.

On numerous occasions the Staff has concurred with a company’s omission of shareholder proposals
based on a shareholder’s failure to provide satisfactory evidence of eligibility under Rule 14a-8(b) and Rule
14a-8(£)(1). Specifically, when a company sends a deficiency notice, the sharcholder’s response must be
sufficient to establish the ownership requirements under Rule 14a-8(b). See, e.g,, dlcoa Inc. (February 18,
2009) (concurring in the exclusion of a shareholder proposal where the shareholder responded (o a
deficiency notice sent by the company but failed to meet all of the requirements of Rule 14a-8(b)).

Moreover, the Staff has previously made clear the need for precision in the context of demonstrating
a shareholder’s eligibility under Rule 14a-8(b) to submit a shareholder proposal. In SLB 14, the Staff
clarified that the Proponent not only has the burden of establishing proof of share ownership, but is also
responsible for contacting the record holder to ensure that any written statement (specifically, the National
Financial Letter) satisfies the requirements of Rule 14a-8(b). SLB 14 states:
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“Eligibility and procedural issues

2. A shareholder who intends to submit a written statement from the record holder of the
shareholder's securities to verify continuous ownership of the securities should contact the
record holder before submitting a proposal 10 ensure that the record holder will provide the
written statement and knows how 1o provide a written statement that will satisfy the
requirements of rule 14a-8(b)."

In this case, the record holder, Nationa! Financial Services, LLC, provided the Proponent with a copy
of the written statement before the Proponent forwarded the National Financial Letter to the Company.
Therefore, the Proponent had the opportunity to request that the record holder make any necessary revisions

- 1o the National Financial Letler io ensure that it satisfied the requirements of Rule 14a-8(b). This is not the
first time the Proponent has requested a similar written statement from a record holder. In a letter that the
Proponent, Mr. Chevedden, recently submitted to the Commission, the Proponent himself states that he is an
investor “who takes seriously [his] responsibility to be engaged and informed™ and that he has sponsored
shareholder proposals “for more than 10-years” (found at hitp://www.sec.gov/comments/s7-1 6-07/s71607-
32.htm). By his own admission, the Proponent is not a novice as it relates to the shareholder proposal related
rules and regulations, and has stayed engaged and informed for more than 10 years on these maters.

The Company is listed on the New York Stock Exchange (“NYSE™). Accordingly, pursuant to SLB
14, the required $2,000 in market value for the Proponent to be eligible to submit the Proposal is determined
“by the highest selling price during the 60 calendar days before the shareholder submitted the proposal.” See
Section C.1.a., SLB 14. The highest selling price of the Company’s stock during the 60 calendar days before
October 28, 2009, the date the Proponent submitted the Proposal, wes $27.70. Accordingly, the Proponent
would be required to own 73 shares Company stock to meet the requisite share ownership for submiting the
Proposal on Octaber 28, 2009. However, because the National Financial Letter does not specify a mumber or
what percentage of the 100 shares owned by the Proponent is Company stock (or of General Dynamics
Corporation and the Boeing Company referenced in the National Financial Letter), it can ot be determined
if the Proponent actually owned more than a single share of Company stock al the time he submitted the
Proposal. Accordingly, the National Financial Letter does not establish that the Proponent owned the
requisite amount of Company stock as required by Rule 14a-8(b). -

Pursuant to Rule 14a-8(f) and Staff precedent, where a company timely notifies a proponent that his

proposal is procedurally deficient, and the proponent’s response does not cure the deficiency, the company is

- not required to send a second deficiency notice or otherwise notify the proponent. SLB 14 specifies that if a
proposal fails to satisfy the requirements of Rule 14a-8(b), a company “must notify the shareholder of the
alleged defect(s) within 14 calendar days of receiving the proposal. The shareholder then has 14 calendar
days afier receiving the notification to respond.” Section B.3, SLB 14. However, if the proponent responds
to a deficiency notice in a manner that fails to cure the defect, the company is under no obligation to provide
further notice to the proponent or give the proponent an additional opportunity to cure the defect. See id. To
the contrary, SLB 14 specifically provides that the company may exclude a proposal pursuant to Rule 14a-
8(b) and Rule 14a-8(f)(1) if “the shareholder timely responds but does not cure the eligibility or procedural
defect(s).” /d. at Section C.6. :

Accordingly, the Staff has concurred with a company's omission of a shareholder proposal on
numerous occasions when the proponent’s response to a deficiency notice failed to meet the requirements of
Rule 14a-8(b) and the company (in accordance with Staff precedent) did not send a second deficiency notice.
See, e.g., Time Warner Inc. (February 19, 2009) (permitting the exclusion of a proposal when (he ‘
proponent’s timely response to a deficiency nolice failed to establish sufficiently the proponent’s ownership,
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and the company did not send a second notice); see also General Electric Co. (December 19, 2008); Exxon
Mobil Corp. (January 29, 2008); Owest Communications International Inc. (Janvary 23, 2008); Verizon
Conmmunications Inc. (January 8, 2008); and International Business Machines Corp. (December 19, 2004).
The fact that a deficiency notice provides a proponent with the opportunity to ask questions does not alter
this analysis. See, e.g., Owest Communications International Inc. (January 23, 2008) (concurring with
exclusion of proposal under Rules 14a-8(b) and 14a-8(f) when deficiency nolice stated “[i]f you have any
questions with respect to the foregoing, please feel free to contact me...”); Verizon Communications inc.
(January 8, 2008) (permitting exclusion under Rules 14a-8(b) and 14a-8(f) when the deficiency notice stated
. “Ip)lease do not hesitate to contact me if you have any questions™).

- Although the Staff has, in some instances, allowed proponents to correct such deficiencies after the
14 day period, the Staff has only done so if there were deficiencies in a company’s notification letter. See,
e.g., JPMorgan Chase & Co. (March 7, 2008); LNB Bancorp, Inc. (December 28, 2007); and AT&T Inc.
(February 16, 2007). The Company believes an extension of the 14 day period is unwarranted in this case as

“the Deficiency Notice fully complied with the requirements of Rule 14a-8 and the standards set forth in SLB
14. :

Here, the Proponent submitted the Proposal without proof of ownership. After the Company timely
senl the Deficiency Notice to the Proponent, the Proponent responded by sending the Company insufficient
proof of ownership. As was the precedent cited above, the Company was not required to send the Proponent
a second deficiency notice. Thus, for the reasons set forth above, the Company believes that the Proposal
received on October 28, 2009 and subsequently revised by the Proponent on November 26, 2009 may be
excluded from the 2009 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1).

L In the alternate, if the Staff does not concur with the Company’s analysis above, the Proposal
may be excluded under Rule 14a-8(i)(9) because it directly conflicts with a praposal to be
submitted by the Company at its 2010 Meeting.

. If the Staff does not concur with the Company’s analysis under Rules 14a-8(b) and 14a-8(f)(1)
above, the Company intends to submit a proposal at its 2010 Meeting. This proposal would ask the
Company’s stockholders to approve an amendment to its bylaws that would require the Company’s board of
directors to call a special meeting of stockholders upon the request of either (i) a single stockholder of record
entitled to cast at least 15 percent of all of the votes entitled to be cast at such meeting, or (ii) one or more
stockholders of record entitled to cast at least 25 percent of all of the votes entitled to be cast at such meeting

~ (the “Company Proposal”). The Company’s bylaws currently provide that a special meeting of stockholders
shall be called upon the written request af “stockholders entitled to cast at least 25 percent of all the votes
entitled to be cast at such meeting.”

Pursuant to Rule 14a-8(i)(9), a company may properly exclude a proposal from its proxy materials

“if the proposal directly conflicts with one of the company's own proposals to be submitted to shareholders
al the same meeting.”” The Commission has stated that, in order for this exclusion to be available, the

- proposals need not be “identical in scope or focus.” Exchange Act Release No. 40018, at n. 27 (May 21,
1998). The Staff has stated copsistently that where a shareholder proposal and a company proposal present

_ alternative and conflicting decisions for shareowners, the shareholder proposal may be excluded under Rule
14a-8(i)(9). See, e.g., International Paper Company (March 17, 2009) and EMC Corp. (February 24, 2009)
(concurring in the exclusion of shareholder proposals requesting the calling of special meetings by holders of
10% of the company’s outstanding common stock when a company proposal would require the holding of
40% of outstanding common stock to call such meetings); Herfey Industries Inc. (November 20, 2007)
(concurring in the exclusion of a shareholder proposal requesting majority voting for directors when the
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company planned to submit a proposal to retain plurality voling, bul requiring a director nominee to receive
‘more “for” votes than “withheld” votes); H.J. Heinz Co. (April 23, 2007) {concurring in the exclusion of a
shareholder proposal requesting that the company adopt simple majority voting when the company planned
to submit a proposal reducing any super-majority provisions from 80% to 60%); Gyrodyne Company of
America, Inc. (October 31, 2005) (concurring in the exclusion of a shareholder proposal requesting the
calling of special meetings by holders of at least 15% of the shares eligible to vote at that meeting when a
company proposal would require a 30% vote for calling such meetings); AOL Time Warner Inc. (March 3,
'2003) (concurring with the exclusion of a shareholder proposal requesting the prohibition of future stock
options to senior executives because it would conflict with a company proposal to permit the granting of
stock options to all employees); Mattel, Inc. (March 4, 1999) (concurring in the exclusion of a shareholder
proposal requesting the discontinuance of, among other things, bonuses for top management where the
‘company was presenting a proposal seeking approval of its long-term incentive plan, which provided for the
payment of bonuses to members of management).

The Staff previously has permitted exclusion of a shareholder proposal under circumstances nearly
identical to the present. In Jnternational Paper Company (March 17, 2009) and EMC Corp. (February 24,
2009), also ciled above, the Staff concurred in excluding a proposal requesting that holders of 10% of the
company’s outstanding common stock be given the ability to call a special meeting because it conflicted with
the company’s proposal which would require holding 40% of. the outstanding common stock to call such a
meeting. The Staff noted in response to the company’s request to exclude the proposal under Rule 14a-
8(i)(9) that the proposals presented “altemative and conflicting decisions for shareholders and that submiting
both proposals to a vote could provide inconsistent and ambiguous results.” As in Infernational Paper
Company and EMC Corp., the Company Proposal and the Proposal would directly conflict because they
include different thresholds for the percentage of shares required to call special stockholder meetings.
Specifically, the Company Proposal would call for, as applicable, a 15% or 25% ownership threshold, which
clearly conflicts with the Proposal’s request for a 10% ownership threshold, just as in International Paper
Company and EMC Corp. See also Gyrodyne Company of America, Inc. (October 31, 2005).

Because of this conflict between the Company Proposal and the Proposal, inclusion of both
proposals in the 2010 Proxy Materials would present alternative and conflicting decisions for the Company's
stockbolders and would create the potential for inconsistent and ambiguous results if both proposals were
approved. Because the Company Proposal and the Proposal differ in the threshold percentage of share
ownership to call a special stockholder meeting, there is potential for conflicting outcomes if the Company’s
shareowners consider and adopt both the Company Proposal and the Proposal. Therefore, because the
Company Proposal and the Proposal directly conflict, the Proposal received on October 28, 2009 and
subsequently revised by the Proponent on November 26, 2009 is properly excludable under Rule 14a-8(i)(9).

Conclusion

For the reasons set forth above, the Company respectfully requests that the Staff indicate that it will
not recommend enforcement action to the Commission if the Company omits the Proposal and the
Supporting Statement received on October 28, 2009 and subsequently revised by the Proponent on
November 26, 2009 from the Proxy Materials for the 2010 Meeting under:

1. Rules 14a-8(b) and 14a-8(f)(1); and .
2. “in the alternate, Rule 142-8(i)(9), if the Staff does not concur with the Company’s analysis under
Rules 14a-8(b) and 14a-8(f)(1).
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I would be happy to provide you with any additional information and answer any qﬁestions that you
may have regarding this subject. If ] can be of any further assistance in this matter, please do not hesitate to
call me at (724) 838-6188.

Sincerely, .

/) ,,

Daniel M. Dunlap
Senjor Atorney and Assistant Secretary

Attachments

c: John Chevedden (via electronic maitt&ISMA & OMB Memorandum M-07-16 **



EXHIBIT A

PROPOSAL AND SUPPORTING STATEMENT

(Dated and submitied on October 28, 2009) -



[AYE: Rule 14a-8 Proposal, October 28, 2009]

- 3 [number to be assigned by the company] ~ Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding common stock
{or the lowest percentage allowed by law above 10%) the power to call special shareowner
meetings. Thisincludes a large number of small shareowners can combine their holdings to
equal the above 10% of holders. This includes that such bylaw and/or charter text will not have
any exception or exclusion conditions (to the fullest extent permitted by state law) that apply
only to shareowners but not to management and/or the board.

Special meetings allow shareowners to vote on important matters, such as electing new dircctors,
that can arise between annual meetings. If shareowners cannot call special meetings investor
returns may suller. Shareowners should have the ability to call a special meeting when a matter
merits prompt attention. This proposal does not impact our board’s current power to call a
special meéting, '

This proposal topic also won more than 52%-support at-our 2009 annual meeting. Proposals
often obtain higher votes on subsequent submissions. The Council of Institutional Investors
www.cii.org recommends that management adopt shareholder proposals upon receiving their
first majority vote, This proposal topic also won more than 60% support the following
companies in 2009:- CVS Caremark (CVS), Sprint Nexte! (S), Safeway (SWY), Motorola (MOT)
and R. R. Donnelley (RRD). '

The merits of this Special Shareowner Meetings proposal should also be considered in the
context of the need for improvements in our company's 2009 reported corporaie governance
status; - ' : ' E ' : '

The Corporate Library www.thécorporatelibrary.com, an independent investment research firm,
rated our company “D” with “High Governance Risk,” and “High Concern” in Executive Pay.

CEO Paul Evanson realized $42 million on the exércise of options and also realized $21 million
on the vesting of stock awards as part of an approximately $68 million 2008 paycheck. '

Mr. Evanson may earn 50% of his target incentive at as low as the 25th percentile of total
stockholder return versus Allegheny’s peer companies. This was an incentive plan that rewarded
underperformance and is not in shareholder interest. Additionatly, the equity ownership
guideline for our CEQ is three times (3X) base salary — compared to a recommended 10X.

Gunnar Sarsten, Elea_noi; :B"aum énd_Sieven Rice had 1 7 0 23 years direclor tenure (independence
concerns) and also held 5 seats on our most imporiant board committees. Furthermore long-

tenured directors Eleanor Baum and Steven Rice, with independencé concemns,; made up S0% of
our key Audit Committee. - :

Our board was the only. the significant directorship for four of our directors: Cyrus Fréidhcim,
Gunnar Sarsien, Steven Rice and Ted Kleisner. This could indicate a significant lack of recent
valuable experience. ' - '



[New paragraphj
We bad no shareholder right to an independent Board Cheirman, au advisory vote on executive
pay or shareholder right to act by writlen consent.

The above concerns show there is need for improvement. Please encourage our board to respond
positively to this proposal: Special Shareowner Meetings — Yes on 3. [number to be assigned by
the company) _

Notes:
John Chevedden, % FISMA & OMB Memorandum M-07-16 *** sponsored this

proposal.

The above format is requested for publication without re-editing, re-formatting er elimination of
. text, including beginning and concluding text, unless prior agreement isreached. It is
respectfully requested that the final definitive proxy formatting of this proposal be professionally
proofread before it is published to ensure that the integrity and readability of the original
submitted format is replicated in the proxy materials. Please advise if there is.any typographical
-question. :

Please note that the title of the proposal is part of the proposal, In the interest of clarity and to
avoid confusion the title of this and each other ballot item is requested 1o be consistent throughout
all the proxy materials. : '

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 2004
including (emphasis added): ‘ :
Accordingly, going forward, we believe that it would riot be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(i)(3) in the following circumstances:
» the company objects to factual assertions. because they are not supported;
« the company objects to factual assertions that, while not materially false or
‘misleading, may be disputed or countered: o )
- the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable te the company, its
directors, or its officers; and/or o - _
* the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such. g '
We believe that it is appropriate under rule 14a-8 for companies to address.
these objections in their statements of opposition. '

See also: Sun Microsystems, Inc. (July 21, 2005).-
‘Stock will be held until after the apnual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email Fi5ya & OMB Memorandum M-07-16 ***



EXHIBIT B

REVISED |
PROPOSAL AND THE SUPPORTING STATEMENT

(Dated October 28, 2009/November 26, 2009 and
submitted on November 26, 2009)



[AYE: Rule 142-8 Proposal, October 28, 2009, November 26, 2009]

3 [Number to be assigned by the company] - Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding common stock
(or the lowest percentage allowed by law above 10%) the power to call a special shareowner
meeting. This includes that a large number of small sharcowners can combine their holdings to
equal the above 10% of holders. This includes that such bylaw and/or charter text will not have
any exception or exclusion conditions (to the fullest extent permitted by state law) that apply only
10 shareowners but not to management and/or the board.

A special meeting allows shareowners to vote on important matters, such as electing new’
directors, that can arise between annual meetings. If shareowners cannot call a special meeting
investor returns may suffer. Shareowners should bave the ability to call a special meeting when a
matter merits prompt attention. This proposal does not impact our board’s current power to call a
special meeting.

This proposal topic won more than 52%-support at our 2009 annual meeting. Proposals often
obtain higher votes on subsequent submissions, The Council of Institutional Investors
‘www.cii.org recommends. that management adopt shareholder proposals upon receiving their first
majority vote, This proposal topic also won more than 60% support the following companies in
2009: CVS Caremark (CVS), Sprint Nextel (S), Safe\\ay (SWY) Motorola (MOT) and R. R.
Donnelley (RRD)

The meit of this Special ~Shéré0i_»‘me_t Meét»ing'»prOposal should also be considered in the context
of the need for improvemerit in our company’s 2009 reported corporate governance status:

The Corporate Library www.thecorporatelibrary.com, an independent investment research firm,
rated our company “D” with “High Governance Risk,” and “High Concern” in Executive Pay.
CEO Paul Evanson realized $42 million on the exercise of options and also realized $21 million
on the vesting of stock awards as parl of an approximately $68 million 2008 paycheck.

Mr. Evanson may earn 50% of his target incentive at as low as the 25th percentile of total
stockholder retum versus Allegheny s peer compames This was an incentive that rewarded
underperformance and was not in shareholder interest. Additionally, the equity ownership
guideline for our CEO was 3-times base salary — compared to a recommended 10-times.

Gunnar Sarsten, Eleanor. Baurn and Steven Rice had 17 to 23-years director tenure (independence
concern) and also held 5 seats on our most important board committees. Furthermore long-
tenured (mdependence-challenged) directors Eleanor Baum and Steven Rice made up 50% of our
, kev Audit Committee. :

Our board was the only the significant directorship for four of our directors: Cyrus Freidheim,
Gunnar Sarsten, Steven Rice and Ted Kleisner. This could indicate a significant lack of current
transferable director experience.

We had no shareholder right to an mdcpendent Board Chalrman an advisory vote on executive
pay or sharcholder right to act by written consent.

The above concerns show there is need for improvement. Please encourage our board to respond
positively to this proposal: Specxal Shareowner Meetings ~ Yes on 3. [Number to be assigned by .
the company]



Notes:
John Chevedden, #* FISMA & OMB Memorandum M-07-16 *** sponsored this

-proposal.

The above format is requested for publication without re-editing, re-formatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. Itis
respectfully requested that the final definitive proxy formatting of this proposal be professionally
proofread before it is published to ensure thal the integrity and readability of the original
submitted format is replicated in the proxy materials. Please advise in advance if the company
thinks there is any typographical question.

Please note that the title of the proposal is part of the proposal. In the interest of clarity and to
avoid confusion the title of this and each other ballot item is requested to be consistent throughout
al] the proxy malerials. '

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 2004
including {(emphasis added): _
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(1)(3) in the following circumstances:
- the company objects to factual assertions because they are not supported,
» the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
- the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
_ directors, or its officers; and/or ‘ :
» the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not-
identified specifically as such.
We believe that it is appropriate under rule 14a-8 for companies to address
these objections in their statements of opposition.

- See also: Sun Microsystém_s, Inc. (July 21, 2005).
Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Plcasc acknowledge this proposal promptly by emailFisvA & OMB Memorandum M-07-16 *+*



EXHIBIT C

DEFICIENCY NOTICE



Dunlap, Daniel M. (Legal Services)

From: Duniap, Daniel M. (Legal Services)
Sent: Tuesday, November 03, 2009 4:01 PM
TOSMA & OMB Memorandum M-07-16 ***

Subject:  Rule 14a-8 Proposal

Importance:  High

Attachments: Chevedden Ltr 11 3 09.pdf
Mr. Chevedden,

Please see the attached.

Chevedden Lir

13 09.pdf (450..

Daniel M Dunlap . .

Senior Attorney .and Assistant Secrelary, Allegheny Energy
Greensburg Corporate Center

Phone:  724-83B-6188

Fax: 724-830-7736

E-Mail  ddunlap@alleghenyenergy.com

The information contained in this message is being sent by a member of a corporate legal depariment,
may be legally privileged and confidential, and is Iritended only. for the use of the individual or entity
named If the reader of the message is not the intended recipient, you are hereby notified that any
dissemination, distribution, or copying of this message is prohibited. If you have received this message
in error, please notify me at 724-838-6188 and delete ther message frorm your system immediately.
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DANIEL M DUNLAP 800 Cabin Hill Drive
Sentor Altorney and Assistan! Secretary Greensburg. PA 15601
‘ {724) B38-5188 FAX: {724} 830- 7736
dduniap@alleghenyenergy.com

November 3, 2009

VIA OVERNIGHT MAIL AND ELECTRONIC MAIL- :

Mr. John Chevedden

** FISMA & OMB Memorandum M-07-16 ***

Dear Mr. Chevedden: -

| am writing on behalf of Allegheny Energy, Inc. (the “Company”), which received
on October 28, 2009 your shareholder proposal {copy enclosed) entilled “Special
Shareowner Meelings” (the “Proposal") for consideration at the Company s 2010 Annual
Meeting of Stockholders.. .

The Securities and Exchange Commlssron s (the SEC") rules -and regulatiens,
including Rule 14a-8, govern the proxy process and shareholder proposals. For your
reference, | am enclosmg a copy of Rule 14a-8 with this letter.

The Proposat contains certain eligibility or procedural deficiéncies and does not
satisfy the requirements of Rule 14a-8. Based on the records of our transfer agent, you
are not a registered holder of shares of ‘Allegheny Energy, Inc. stock. We expect that
you, like many stockholders, may own your shares in “street-name” through a record
holder such as a broker or bank. In that case, Rule 144-8(b) states that “[ijn order to be
eligible to submit a proposal, you must have continuously held at least $2,000 in market
value, or 1%, of the [Clompany's securities entitled 1o be voted on the [PJroposal at the
meeting for at least one year by the date you submit the proposa\ You must continue
to hold those securities through the date of the meeting.” :

To remédy these deficiencies, you must provide sufficient proof of your
ownership of the requisite number of Company shares as of the date you submitied the
Proposal. As explained in Rule 14a-8(b), sufficient proof may be in the form of:

. awritten statement from the “record” holder of your securities (usually a broker or
bank) verifying that, at the time you submitted your proposal, you continuously
held the requisite number of Company shares for at least one year; or

» a copy of afiled Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5, or
amendments to those documents or updated forms, reflecting your ownership of
the shares as of or before the date on which the one-year eligibility period begins
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and your written statement that you conlinuously held the required number of
shares for the one-year period as of the date of the statement. '

The SEC's rules require that any response to this letter-be postmarked or
transmitted electronically no later than 14 calendar days from the date you receive this
letter. Please address any fesponse to me at Allegheny Energy, Inc.. 800 Cabin Hill
Drive, Greensburg, PA 15601. Alternately, you may send your response via facsimile to

{724) B30-7736 or via electronic mall io ddunlag@alieghenyenergy.com. :

The Company may exclude your proposal if you do not meet the requirements
set forth in the enclosed rules, However, if on a timely basis you remedy any
deficiencies, we will review the proposal on its merits and take appropriate action. As
discussed in the rules, we may still seek to exclude your proposal on substaritive
grounds, even if you cure any eligibility and procedural defects. '

: If you have any gquestions with respect to the foregoing, please feel free to
contact me at 724-838-6188.

incerely,

A

~Daniel M, D'unlap

Enclosures



JOHN CHEVEDDEN ‘
_07- *kk
*** EISMA & OMB Memorandum M-07-16 *** EISMA & OMB Memorandum M-07-16 **

Mr. Paul Evanson

Cheirman »
Allcgheny Energy, Inc. (AYE)
800 Cabin Hill Drive
Greensburg PA 15601

Rule 4a-8 Proposal

Dear Mr. Evanson,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
. our company. This proposal is submitted for the next annual shareholder meeting.” Rufe 14a-8
requirements are intended to be met including the continuous ownership of the required stock
vaiue until after the date of the respective shareholder meeting and presentation of the proposal
at the annual meeting. This submitied format, with the shareholder-supplied emphasis, is’
intended to be used for definitive proxy publication. -

In the interest of company cost savings and imorovine the efficiency of the rule 14a-8 pracess
please communicate via emailtor iy & OMB Memorandum M-07-16

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company. Plesse acknowledge receipt of this proposal
promptly by email to olmsted7p (at) earthlink.net. ' »

Sincerely,

| - —d Octobi 28 2009
ﬂohn Chevedden Date

cc: David M. Feinberg

Corporate Secrelary

PH: 724-838-6999

FX: 724-838-6864

Daniel Dunlap <ddunlap@alleghenyenergy.com>
Assistant Secretary '

PH: 724-838-6188

FX: 724-830-7736

FX: 724-838-6177



[AYE: Rule 14a-8 Proposal, October 28, 2009]

3 [number 1o be assigned by the company] — Special Shareowner Meetings
RESOLVED, Shareowners ask our board 1o take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding common stock
(or the lowest percentage allowed by law above 10%) the power to call special shareowner
meetings. This includes a Jarge number of small shareowners can combine their holdings to
equal the above 10% of holders. This includes that such bylaw and/or charter text will not have
any exception or exclusion conditions (to the fullest extent permitted by state law) that apply
only to shareowners but not 10 management and/or the board.

Special meetings allow shareowners to vote on important matters, such as electing new directors,
that can arise between annual meetings. If shareowners cannot call special meetings investor
returns may suffer. Shareowners should have the ability to call a special meeting when a matter
merits prompt atteption. This proposal does not impact our board’s carrent power to call a -
special meeting, :

This proposal topic also won more than 52%-support &t our 2009 annual meeting. Proposals
ofien obtain higher votes on subsequent submissions. The Council of Institutional Investors -
Www.cii,orp recommends that management adopt shareholder proposals upoen receiving their
first majority vote. This proposal topic also won more than:60% support the following
companies in 2009: CVS Caremark (CVS), Sprint Nextel (S), Safeway (SWY), Motorola (MOT)

and R. R. Donnelley (RRD).

The merits of this Special . Shareowner Meetings proposal should also be considered in the

context of the need for improvements in our company’s 2009 reported corporate governance
status:

The Corporate Library www thecorporateli -com, an independent investment research firm,
rated our company “D” with “Hj gh Governance Risk,” and “High Concern” in Executive Pay.
CEOQ Paul Evanson realized $42 million on the exercise of options and also realized $2[ million
on the vesting of stock awards as part of an approximately $68 million 2008 paycheck,

Mr. Evanson may €am 50% of his targel incentive at as low as the 25th percentile of total

stockholder retum versus Allegheny’s peer companies. This was an incentive plan that rewarded
' underperformance and is not in sharcholder interest. Additionally, the equity ownership

guideline for our CEQ is three times (3X) base salary - compared 10 & recommended 10X,

Gunnar Sarsten, Eleanor Baum and Steven Rice had 17 to 23 years director tentre (independence
concerns) and also held S seats on our most important board committees. Furthermore long-
tenured directors Eleanor Baurm and Steven Rice, with independence concems, made up 50% of
our key Audit Committee. .

Our board was the only the significant directorship for four of our directors: Cyrus Freidheim,
Gunnar Sarsten, Steven Rice and Ted Kleisner. This could indicate a significant lack of recent
valuable experience.



[New paragraph]
We had no shareholder right to an independent Board Chairman, an advisory vote on executive
pay or shareholder right to act by writlen consent.

The above concerns show there is need for improvement. Please encourage our board.to respond
positively to this proposal: Special Shareowner Meetings — Yes on 3. [rumber to be assigned by
the company} ‘

- Notes:
John Chevedden, ** FISMA & OMB Memorandum M-07-16 *** sponsored this

proposal. :

The above format is requested for publication without re-editing, re-formatting or elimination of
‘text, including beginning and concluding text, unless prior agreement is reached. lijs
respectfully requested that the final definitive proxy formatting of this proposal be professionally
proofrcad before it 1s published to ensure that the integrity and readability of the original
submitted format is replicated in the proxy materials. Please advise if there is any typographical
question. '

Please note that the title of the proposal is part of the proposal. In the interest of clarity and to
avoid confusion the title of this and each other ballot item is requested to be consistent throughout
~ all the proxy materizls. ' ' '

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 2004
including {emphasis added): v
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(i)(3) in the following circumstances;
* the company objects to factual assertions because they are not supported;
« the company objects to factual assertions that, while not materially false or
‘misleading, may be disputed or countered: .
* the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or ' '
* the company objects to statements becayse they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specificalily as such. - '
We believe that it is appropriate under rufe 14a-8 for companies to address
these objections in their statements of opposition. o

See also: Sun Micmsystcms, Inc. (July 21, 2005). v
Stock will be beld until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by emaiksya & OMB Memorandum M-07-16
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§ 240.14a2-8 Shareholder proposals.

top

This sechon addresses when a compsny must include a shareholder's proposat’in its proxy stalemen)
and identtfy the propasal in ils form of proxy when the company holds an annual or special meeling of
shareholders. In summary, in order lo have your shareholdes proposal included on a company's proxy
card, nd included along with any supporting stalement in its proxy statement, you musi be eligible and
lollow certain procedures. Under a few specific circumstances, the company is permitied o exclude your
proposal, bul only afler submitling its reasons to the Comrmussion, We struclured this section in &
question-and-answer format so that it is eesier to undersland. The references lo “you” are lo a
shareholder seeking 1o submit the proposal. :

(a) Question 1: Whal Is a proposal? A shareholder proposal is your recommendation or requirement that
the company and/or its board of direclors take action, which you infend to presenil at a meeling of lhe
company's shareholders. Your proposal should stale as clearly as possible the course of action that you
believe the company should foliow. If your proposal is placed on the cormpany's proxy card, the company
musl also provide in the form of proxy means for shareholders lo specify by boxes a choice betwsen
approval or disapproval, or sbslention. Unless etherwise indlcated, the word “proposal” as used In- this
seclionrefers bolh o your proposal, and 1o your corresponding statement In support of your proposal {if
any). : '

{b) Question 2: Who is eligible to submil a proposal, and how do.{ demonstrale to the company ihat | am
eligible? (1) In order fo ba elgible to submil & proposel, you must have continuously heid:at least 52,000
in markel value, or 1%, of the company’'s securifies. entilied lo be voted on the proposal at lhe meeting:
for at Jeast one year by the date you submil the proposal. You musl continue {o hold those securifies
through Lhe date of the meeling . .

(2} ttyou are the registered holder of your securilies, which means ilial your name appears in the
company's records as s shareholder, the company can verify your eligibiity on its own, although you will
slilt have lo provide the company with 3 wrillen sfalement thal you intend to confinue {0 hold the
securities through the dale of the meeling of shereholders. However, if like many shareholders.you are
nof a registered holder. the company fikely does nol know that you are a shareholder, or how many
shares you ewn In this case, at the lime you submil your proposal, you must prove your efigibilily to the
company in one of two ways- .

{i) The first way 1s to submit lo the company a wiilten slalement from the “record” holder of your
securilies (vsually & broker or bank) verifying that, al the fime you submilted your proposal, you
continuously held the securities for at least one year. You must also include your own wrillen statement
that you intend to cortinue to hold the securilies through the date of the meeting of shareholders; or

.(if) The second way 10 prove ownership applies only if you have filed a Schedule 13D (§240.13d-101),
Schedule 13G:(§240:13d-102), Form-3 (§249.103 of this chapter). Form 4 (§249.104-of this chapter)
end/or Form 5-(§249 105 of this chapter), or amendments lo-those gocuments or updaled forms,
reflecting your ownership of the shares as of or before the-date on which the. one-year eligibilily period
begins. 1f you have filed one of these dogumenls with the SEC, you may demonstrale your eligibitity by
submitting o the company* S :

{A) A copy of the schedule and/or form, and any subsequent amendments reporiing a change in your
ownership level;

.(B) Your written slatement thal you conlinuously held the required number of shares lor the one-year
period as of the date of the slatement; and .

(C) Your wrilen stalement that you iniend lo continue ownership of ihe shares through the date of the
company’s annua) or special meeting.

{c) Queshon 3' How many proposals may | submit? Each shareholder may submit no more than one
proposal to a company for a parlicular sharehalders’ meeling. : :

{d) Question 4° How long can iny proposal be? The proposal, indudlng any accompanymng supporting
statemenl, may nol exceed 500 words. C

{8) Question 5: Whal s lhe deadline for submitting a proposal? (1} If you are submitting your proposal
{or the company's annual meeting, you can in most cases find the deadline in las! year's proxy

http://ecfr.gpoaccess.govicgi/t/text/text-idx?c=ecfr& sid=47b43cbb88844{aad586861c05¢81 ...
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stalement. However, i the company did nol hold an annual meeling tast year, or has changed the date
of fis meetng for this. -year more than 30 days from last year's meeting, you can usually find the deadline
in one of the compeny's querlerly reporis on Form 10-Q (§249.308a of this chapter), or in shareholder
reports of investment companies under §270.30d-1 of this chapler of the investment Company Act of
1940, in order to avold conlroversy, shareholders should submit their proposals by means, including
electronic means, that pemnit them to prove the date of delivery.

{2) The deadiine is calculated in the following manner if e proposal is submitted for a regularly
scheduled annual meeting. The proposal musl be received al the company’s principal execulive offices
nol less than 120 calendar days before Ihe dale of the company's proxy statement released o
shateholders in connection wilh the previous year's annual meeling, However, If the company did nol
held en annual meeting the previous year, or if the date of this year's annual meeting has been changed
by more than 30 days from the dale of the previous year's mesting, then the deadline 1s a reasonable
time before the company begins 1o prini and send' its proxy malerials.

(3} If you are submitting your proposal for a meeting of shareholders ather than a regulady scheduled
annual meeting, the deadline is a reasonable lime before the company begins to print and send its proxy
malenals

() Question 6: What if t fail 1o foliow one of the éligibifi ty or procedural réquirements explained In
answers (o Questions 1 through 4 of Ihis section? (1) The company meay exclude your-proposal, but only
afier il has nolified you of the problem, and you have (atled edequalely to correct it Within 14 calendar
days, of receving your proposal, the company must ncmly youin.wnting of any procedural or eligibility
deficiencies, as well as of the lime frame for your response, Your response must be postmarked or

- transmiitled electronically, no laler than 14 days.from the date you received the company's notification, A
company need nol provids you such notice ol a.daficlency if the deficiency cannot be remedied, such as
if you fail to submil a proposal by the-company's praperly determined deadline. If the company intends to
exclude the proposal, it will iater have to make a submssion under §240 14a-8 end provide you with a
copy under Queslion 10 below, §240 143—80)

(2) i you fakl in your promise lo hold Ihe réguired number of securities through the date of the meeling of
shareholders, then the company will be permitled lo exclude all of your proposals from its proxy
materlals lor any meeting heid in the following two calendar years.

(g) Question 7: Who has the burden of persuadmg lhe Commlsslon or {is staff that my proposal can be
excluded? Excep! as olherwise noled, lhe burden is on lhe company to demonstrale that it is enlitled lo
exclude a proposal.

{h) Question 8 Musl | appear personally at the shareholders meeUng to present the proposal? {1) Either
you, or your representative who js quatified under slate law fo present the proposal on your bebalf, must
altend {he meeling to present the proposal. Whether you attend the meeting yourseff of send a qualified
representative lo the meeting in your place, you should make: sure that you, or your represenlative,

rollow the proper slate law procedures for anending lhe"rneeﬂng' and/or presen(ing your proposal.

(2) H the company holds ils shareholder meelmg i whole or-in part via electromc media, and the
compeny pemnits you of your represeniative (o presenl your proposal via such media, then you may
appear through eteclronic media rather lhan lravehng to the meelmg lo appear in person

- (3) i you or your quakfied reprasentative- fall lo appear and presenl the proposal, without good cause,
the company will be permitted 10 exclude all of your prapasals from ils proxy materials for any meelings
held in the foliowing two calendar years.

()} Question 9: Jf | have complied with the procedurél fequirenienls. ;Sn whal other bases may a company
rely to exclude my proposal? (1) Improper under stalte faw. If the proposel is not a proper subject {or
acl:on by shareholders under the laws of the jurisdiction of the company’s organization,

Note to paragraph{i}(1): Depending on the subjecl matter, some proposals are not considered
‘proper under state law if they would be binding on the company if approved by sharehalders.
In our expenence, most proposals that are castas recommendations or requests that the
board of directors take specified aclion are proper under state law. Accordingty, we will
assume that a proposal drafted as a recommendation or suggestlon 1s proper uniess the
company demonstrates otherwise. :

(2) Violation of faw: If the proposal would, f{ implemented, cause the company to violate any state,
federal, or foreign law 1o which it is subject,

http://ecfr.gpoaccess.gov/egit/texitext-1dxTe=ec{r&sid=47b43cbb88844faad 586861 ¢05c8}
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Note to paragraph{i}{2). We will not apply this basis for exclusion to permi; exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law would
resuit in a violation of any state or federal law.

(3) Viofation of proxy risies: i the proposal or supporting stalement is conlrary 10 any of the
Commission's proxy rules, including §240.14a-9, wthh prohibits materially false or misleading
statements In proxy soliciling materials; .

(4) Personal gnevance; special interest: If the proposal relates 1o the redress of a personal claim or
gnevance agamsl the company or eny other person, or if il 15 designed 1o resull in a benefit lo you, or 1o
(urthera personai Interest, which is not shared by the ofther shareholders al large;

{5) Refsvance: If the proposal relales lo operatlons which account for less than § percent of the
company's (olal assets al the end of ils most recent {iscal year, and for lass than.5 percent of ils net
earnings and gross sales for its most recent fiscal year, and is not olherwise significantly related lo the
company’s business;

{B) Absence of power/authority: if lhe company would tack the power or authority lo implement the
proposal;

(7) Manegemenl functions: If the proposal deals with a matter relalmg {o the company's ordinary
business operatlons

(8) Relates fo slection: if the proposal refates to a nomination or an election for membership on the
company's board of direclors or analogous governing:body of a procedure for such nominalion or
election,

(9) Coniflicts vrith-company's proposei: If the proposat directly conflicts with one of the company’s own
proposals lo be submitted to shareholders at the same meeling.

Note lo paragraph{1)(9); A company's submission to the Commission under this section should
specify the points of conflict with the company's proposal.

(10) Substantially implemented: if the cbmpany has already substantially implemenled the proposal;

{11) Duplication. If the proposal subsiantially duplicales another proposal previously Suhm:lted fo the
company by another proponent (hal will be'included in the company’s proxy materials for the same
meeling:

{12) Resubrssions+if ihe proposal deels wilh subslantially the same subject malier as another
proposal or proposals (hat has or have been previously included in the company’s proxy matsrials within
the preceding 5 calendar years, & company may exclude it from its proxy malerials for any meeling held
within 3 calendar years of the tast limeil was included if the proposal received:

{i) Less than 3% of the vole i proposed once wilhin the preceding 5 calendar 'yea‘rs; :

{i) Less than 6% of the vole on ils last submission ta shareholders if proposed twice previously within
the preceding 5 calendar years; or

(i) Lass than 10% of the vole on ils las! submission to shareholders if proposed lhree times or more
previously wilhin the preceding 5 calendar years, and

{13) Specific smoun! of dividends- Il the proposal relates to specific amounls of cash or stock dividends.

()} Question 10 What procedures must the company follow if It Intends to exclude my proposal”? (1) If the
company intends 1o exclude & propasal from its proxy materials, it must flle its reasons with the
Comimission no laler than 80 calendar days before it fites ils definilive proxy statement and form of proxy
with the Commission. The company must simullsneously provde you with a copy of its submission. The
Commussion staff may permit the company lo make ils submission later than 80 days before tha
company files ifs definitive proxy slalement and form of proxy, if the < company demonstrales good cause
for missing the deadline.

(2) The company mus! file six paper copies of the lollowing

http://ecfr.gpoaccess.govicgi/text/text-idx7c=ecfr&sid=4 7b43cbb88844{2ad586861c05c81... 11/2/2009
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{i) The proposal;

() An explanation of why the company believes that it may exclude lhe proposal, which should, if
possidle, refer to ke mosl recent spplicabie authortly, such as prior Divislon leliers issued under the
rule; and )

{iii) A supponting opinlon of counsel when such reasons are based-on matters of stale or foreign law

(k) Question 11° May | submii my own statement lo the Commission responding lo the company's
arguments’?

Yes, you may submit a response, bul il is no! required You should try to submil any response to us, with
a copy to the company, as soon as possible after ths company makes its submission. This way, the
Commission staff will have {ime lo consider fully your submitsslon before It issues Its response. You
should submit six paper copies of your response. -

() Question 12: Ii the company includes my shareholder proposat In ils proxy malerials, what information
aboul me musl it include along with the proposal ilself?

{1) The company's proxy statement mus! include your name and address, as well as the numbaer of the
company's voling securities thal you hold However, instead of providing that information, the company
may inslead include a stalemenl thal it will provide the imformalion-lo shareholders promplly upon
recelving an oral or wrillen request.

(2) The company is nol responsible for the conlents of your proposel er supporting sfalement.

(m) Question 13: Whal can | do If the company includes i ils proxy slalement reasons why il believes
shareholders should nol vole in favor of my proposel. and | disagree with some of its stalements?

5] The company may elect to include in its proxy stalemeni reasons why il believes shareholders
should vote against your proposal. The company is alfowed 1o make arguments reflecting s own point
of view, just as you may express your own poeint of view in your proposal's supporting statement.

(2) However, il you believe thal the company's opposition lo your proposal contains matenally false or
misleading statements that may violale our anti-fraud rule, §240.14a-9, you should promptly send to the
Commisston slaff and the company a leller explaining the reasons for your view, along walh a copy of the
company's stalements opposing your proposal. To the extent possible, your letter should mclude specific
factual informavion demonstrating the inaccuracy of the company's clalms. Time permitting, you may
wish 1o lry fo work out your differences with the company by yourself before contacting the Comrnission
stafl.

(3) We require the company lo send you a copy of its slalements opposing your proposal before it sends
its proxy malerials, so thal you may bring Io our altention any malerially false or misieading stalements,
under the following {imeframes: -

()} If our no-action response reguires that you make revisions lo your proposal or supporting stalement
as 3 condilion to requiring the company lo include it in its proxy matertals, then the company musl
provide you with a copy of ils opposilion stalements no later than 5 calendar days after the company
receives a copy of your revised proposat; or : i

(I} In all olher cases, lhe company mus! provide you with a copy of ils oppaslilon slatements no laler
than 30 calendar days before ils files definitive copies of ils proxy statement and form of proxy under
§240 1426

{63 FR 29119, May 28, 1998, 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan 29,
'2007; 72 FR 70458, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008)

htip://eclr.gpoaccess.gov/egi/Vtexi/text-idx 2c=ecfi&sid—47b43 chbbB8844faad586861c05cB] . 117272009



EXHIBIT D

PROPONENT’S NOVEMBER 9, 2009 RESPONSE TO THE
DEFICIENCY NOTICE; AND ‘

UPS OVERNIGHT MAIL TRACKING INFORMATION
CONFIRMING NOVEMBER 4, 2009 DELIVERY OF THE
DEFICIENCY NOTICE.



Rule 14a-8 Broker Leiter-(AYE) Page 1 of |

Dunlap, Daniel M. (Legal Services)

From: % FISMA & OMB Memorandum M-07-16 ***
Sent: Monday, November 09, 2008 2:33 PM
To: Dunlap, Daniel M. (Legal Services)
Subject: Rule 14a-8 Broker Letter-(AYE)

Attachments: CCE00008.pdf

Mr. Dunlap, _ » _

Please see the attached broker letter. Please advise on Tuesday whether there are any rule
14a-8 open-items now.

Sincerely,

John Chevedden

12/3/2009-



11/09/2008 14:01 FAX 140027003

Naticnal Financal Services, LLTC ! % ,,,F,’:'gg!iy

Operstions and Scrvicos Group
500 Salem Street 0525, Smithfield, RI 02917

November 9, 2009

John R. Chevedden
Yia Facsirmbva:& OMB Memorandum M-07-16 *+

To Whom It May Concern:

This lewter is provided at the request of Mr. John;R.'-Chcvedden, a customer of Fidelity
Investments regarding his ownership of Allegheny Energy, Inc. (AYE), General
Dynamics Corporation (GD) and the Boeing Company (BA).

Please accept this letter as confinmation tha't_.z_xécording 10 our records Mr. Chevedden has
continuously held 100.000 shares of the sccurities listed above since January 1, 2008.

! hope you find this information helpful. If you have any questions regarding this issue,
please feel free to contact me by calling 800-800-6890 between the hours of 9:00 a.m.
and'5:30 p.m. Eastern Time (Monday through Friday). Press 1 when asked if this call is a
response to a letter-or phone call; press *2 to reach an individual, then enter my 5 digit
extension 27937 when prompted.’ '

Sincerely, 7 -

George Stasinopoulos
Client Services Specialist

Our File: W394211-09NOV09

Post-jt* Fq Notel 7671 [Date /) 7'0 ? J 52 82 >

. Topﬁv‘h"t yv"h}‘p” . 'mej:ﬂn"\ LL\ t_l/c!‘f,g
Co/Ospt LA . .
R VY S IR T Y
92~ Y33-4/FY [P

Cloaring, custody or uther brokeraga u'mn‘as‘ may be p-o;/)ded by Natonal Financiaf
Services 11 C ar F-dahty Brokerage Services LLC, Members NYSE. SIPC .



‘UPS: Tracking Information | Page 1 of 1
Tracking Summary

Trécking Numbers

Tracking Number: 12 183 905 01 9260 247 4
Type: Package
Stalus: Delivered
Delivered On: 11/04/2009

9:46 A.M.
Dellvered To: REDONDO BEACH, CA, US
Service: NEXT DAY AIR

Tracking results provided by UPS: 12/03/2009 10:17 AM. ET

'NOTICE: UPS authorizes you to use UPS tracking syslerﬁs solely to track shipments
‘tendered by or for you to UPS for delivery and for no other purpose. Any other use of UPS
- tracking systems arid information is strictly prohibited. .

ZClose Window

Copyright € 1994-2009 United Parcel Service of Amernca. Inc Al rights reserved.

https://wWw.campusship.ups.com/campus_track/printSummary?loc=cn_US&page=summary&summaryCo... 12/3/2009
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DEFICIENCY NOTICE



B Allegheny Fnergy

DANIEL M. DUNLAP 800 Cabin Hill Drive
Senior Attomey snd Assistant Secrelary Greensburg, PA 15601
(724} 838-6188 FAX: (724) 830-7736
ddunlap@alleghenyenergy.com

November 3, 2008

VIA OVERNIGHT MAIL AND ELECTRONIC MAIL

Mr. John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***

Deér Mr. CheVedden:

1.am writing on behalf of Allegheny Energy, Inc. (the “Company"), which received

“on Oc¢tober 28, 2009 your shareholder proposal (copy enclosed) entitlied “Special

Shareowner Meetings” (the “Proposal”) for consideration at the Company's 2010 Annual
Meeting of Stockholders. ~ .

The Securities and Exchange Co_mr_hiSsiOh‘sI {the "SEC") rules and regulations,
including Rule 14a-8, govern the proxy-process and shareholder proposals. For your
reference, | am enclosing a copy of Rule 145-8 with this letter.

The Proposal contains certain eligibility or procedural deficiencies and does not
satisfy the requirements of Rule 14a-8. Based on the records of our transfer agent, you
are not a registered holder of shares of Allegheny Energy, Inc. stock. We expect that
you, like many stockholders, may own your shares in "street name” through a record
holder such as a braker or bank. In that case, Rule 14a-8(b) states that “[ijn order to be
sligible:to submit a proposal, you must have.continuously held at least $2,000 in market
value, or 1%, of the [Clompany's securities entitled to be voted on the {Plroposat at the
meeting for at least one year by the date you submit the proposal. You must continue
to hold those securities through the date-of the meeting.” -

To remedy these deficiencies, you‘ must. brOVide sufficient proof of your
ownership of the requislte number of Company shares as of the date you submitted the
Proposal. As explained in Rule 14a-8(b), sufficient proof may be in the form of:

« awritten statement from the “record” holder of your securities (usually a broker or
~ bank) verifying that, at the time you submitted your proposal, you continuously
held the requisite number of Company shares for at least one year; or

» a copy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5, 0r
amendments to those documents or updated forms, reflecting your ownership of
the shares as of or before the date on which the one-year eligibility period begins



A Allegheny Energy

and your written statement that you continuously held the required number of
shares for the one-year period as of the date of the statement.

The SEC’s rules require that any response to this lelter be postmarked or
transmitted electronically no later than 14 calendar days from the date you receive this
letter. Please address any response to me at Allegheny Energy, inc., 800 Cabin Hill
Drive, Greensburg, PA 15601. Alternately, you may send your response via facsimile to
(724) 830-7736 or via electronic mail to ddunlap@alleghenysnerqy.com. , '

The Company may exclude your proposal if you do not meet the requirements
sel forth in the enclosed rules. However, if on a timely basis you remedy any
deficiencies, we will review the proposal on its merits and take appropriate action. As

- discussed in the rules, we may still seek to exclude your proposal on. substantive
grounds, even if you cure any eligibility and procedural defects. '

If you have any questions with respect to the foregoing, please feel free lo
contact me at 724-838-6188. o

//S's'ncére!y,‘

“Baniel M. Dinlap

Enciosures



JOHN CHEVEDDEN _
*** F[SMA & OMB Memorandum M-07-16 *** ok FISMA & OMB Memorandum M-07-16 ***.

Mr. Paul Evanson

Cheirman

Allcgheny Energy, Inc. (AYE)
800 Cabin Hill Drive
Greensburg PA 15601

Rule 14a-8 Proposal
" Dear Mr. Evanson,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is submitted for the niext annus] shareholder meeting. Rule 14a-8
requirements are intended to be met including the continuous ownership of the required stock

. value until after the date of the respective shareholder meeting and presentation of the proposal
at the annual meeting.  This submitted format, with the shareholder-supplied emphasis, is
intended to:be used for definitive proxy publication.

In the interest of company cost savings and improving the efficiency of the rule 14a-8 pracess
please communicate via emailig s\ia & OMB Memorandum M-07-16 *+

~ Your consideration and the consideration of the Board of Directors is appreciated in support of
the leng-term pcn_'fomlance of our companv. Plence acknowledge receipt of this praposal
promptly by email lti\a & OMB Memorandum M-07-16 a

Sincerely,

S | Ot - 28 2001
~~John Chevedden Date

ce: David M. Feinberg

Corporate Secretary

PH: 724-838-6999

FX: 724-838-6864

Daniel Dunlap <ddunlap@alleghenyenergy.com>
Assistant Secretary

PH: 724-838-6188

FX: 724-830-7736

FX: 724-838-6177




[AYE: Rule 14a-8 Proposal, October 28, 2009]

_ 3 [number 1o be assigned by the company] — Special Shareowner Meetings
RESOLVED, Shareowners ask our board to take the steps necessary to amend our bylaws and
each appropriate governing document to give holders of 10% of our outstanding common stock
(or the lowest percentage allowed by law above 10%) the power to call special shareowner
meetings. This includes a large number of small shareowners can combine their holdings to
equal the above 10% of holders. This includes that such bylaw and/or charter text will not have
any exception or exclusion conditions (to the fullest extent permitted by state law) that apply
only to shareowners but not 10 management and/or the board.

- Special meetings allow shareowners to vote on important matters, such as electing new directars,
that can arise between annual meetings. If shareowners cannot call special meetings investor
returns may suffer. Shareowners should have the ability to call a special meecting when a matter
merits prompt attention. This proposal does not impact our board’s current power to call a
special meeting.

This proposal topic also won more than 52%-support at our 2009 annual meeting. Proposals

_ ofien obtain higher votes on subsequent submissions. The Council of Institutional Investors
Www.Gji,org recommends that management adopt shareholder proposals upon receiving their
first majority vote. This proposal topic also won more than 60% suppord the [ollowing
“companics in 2009: CVS Caremark (CVS), Sprint Nextel (8), Safeway (SWY), Motorola MOT)
and R. R. Donnelley (RRD). 4 : '

The merits of this Special Shareowner Meetings proposal should also be considered in the
context of the need for improvements in our company’s 2009 reported corporate governance
status:

The Corporate Library www.thecorpo teli .com, an independent investment research firm,
rated our company “D” with “High Governance Risk,” and “High Concern” in Executive Pay.
CEO Paul Evanson realized $42 million on the exercise of options and also realized $21 milljon
on the vesting of stock awards as past of an approximately $68 million 2008 paycheck.

Mr. Evanson may earn 50% of his tarpet incentive at as Jow as the 25th percentile of total
stockholder return versus Allegheny’s peer companies. This was an incentive plan that rewarded
" underperformance and is not jn sharcholder interest. Additionally, the equity ownership
guideline for our CEQ is three times (3X) base salary ~ compared to a recommended 10X,

. -Gunnar Sersten, Eleanor Baum and Steven Rice had 17 10 23 years director tenure (independence

concems) and also held S seats on our most important board commitiees. Furthermore long-
tenured directors Eleanor Baum and Steven Rice, with independence concems, made up 50% of
our key Audit Committee.

Our board was the only the significant directorship for four of our divectors: Cyrus Freidheim,
‘Gunaar Sarsten, Steven Rice and Ted Kleisner. This could indicate a significant lack of recent
valuable experience. :



{New paragraph]
We had no shareholder right to an independent Board Chairman, an advisory vote on executjve
pay or shareholder right to act by writien consent.

The above concerns show there is need for improvement. Pleasce encourage our board to respond
positively to this proposal: Special Shareowner Meetings - Yes on 3. [number to be assigned by
the company) )

Notes:
John Chevedden, * FISMA & OMB Memorandum M-07-16 *** sponsored this

proposal.

The above format is requested for publication without re-editing, re-formatting or elimination of
text, including beginning and concluding text, unless prior agreement is reached. 1 is
respectfully requested that the final definitive proxy formatting of this proposal be professionally
proofread before it is published 10 ensure that the integrity end readability of the original
submitted format is replicated in the proxy materials, Please advise if there is any typographical

question.

Please note that the title of the proposal is part of the proposal. In the interest of clarity and to
avoid confusion the title of this and each other ballot item is requested 1o be consistent throughout
all the proxy materials. :

This proposal is believed to conform with Staff Legal Bulletin No. 148 (CF), September 15, 2004
including (emphasis.added): - ' : ' v :
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statemant language and/or an entire proposal in
reliance on rule 1 4a-8(i)(3) in the following circumstances:
* the company objects to factual assertions because they are not supported;
* the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered:; B
* the comipany objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers: and/or ' ‘
* the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such. ' : .
We believe that it is appropriate under rufe 14a-8 for companies to address
these objactions in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005). :
Stock will be held vntil after the annual meeting and the proposal will be presented at the annug)
meeting. Please acknowledge this proposal promptly by eiggleSM A & OMB Memorandum M-07-16
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§240.14a-8 Shareholder proposals.

(o

This section addresses when 8 compeny must Include a shareholder's proposal in Hs proxy stalement
and idenfify the proposal in ils form of proxy when the company holds an annual or special meeting of
shareholders. in summary, in order lo have your sharehoider propasal included on s company’s proxy
card, end included along with any supporting slatement In its proxy statement, you must be sligible and
lotiow ceriain procedures Under a few specific circumstances, the company is permitied 1o exclude your
proposal, but only afler submiiting s reasons to the Commission. We struciured thig seclion in a
question-and-answer format so that il is easier lo undersland. The references lo “you" are to a
shareholder seeking to subma the proposal

(a) Question 1: Whal is a proposal? A shareholder proposal is your recommendation or requirement that
the company end/or its board of direclors lake action, which you intend 1o present al a meeling of the
company’s shareholders. Your proposal should stale as clearly as possible thé course of action that you
believa the company should foliow. If your proposal is placed on lhe company's proxy card, the company
must also provide in the form of proxy means for shareholders lo spscify by boxes a choice belwsen
appraval or disapproval, or abstention. Unless otharwisa indicaled, the word "proposal” as used In this
seclion refers both lo your proposal, and lo your corresponding statement in support of your proposal (if

any).

{b) Question 2: Who is eligible 1o submil a-proposal, and how do | demonsirale to the company that l-am
eligible2:(1).In order lo be eligible to submit a proposal, you must have conlinuously heid at feast $2,000
in' market value, or 1%, of the company’s securities entiled fo be voted on the proposat at the meeting
for at least-one year by the date you submit the proposal. You must continue to hold thoss securities
through the dale of the meeing }

(2) ¥ you are the registered holder of your securilies, which means that your name-appears in the
company's records as s shareholder, the ‘company can verify your eligibility on its own, although you will
8till have lo provide the company with a wrilten statemeént thal you Intend Lo continue 1o hold the
securifies through the date of the meeling of shareholders. However, if like many shareholders you are
nol a registered holder, the company iikely does. no! know that you are a shareholder, or how many
shares you own 'In Ihis case, a the time you submjl your proposal. you must prove your eligibilily to the
_company in one.of two ways- : i :

(i) The (irst way is lo submit o the company a written statement from the “record” holder of your
securities (usually a broker or bank) verilying that, at-the time you subrmitted your proposal, you

- continuously held the securities for al least one year. You must also include your own writlen statement
that you intend to conlinue 10 hold the securitles through ihe date of the meeting.of shareholders; or

(i) The second way to prove ownership applies only if you have filed a Schedule 130 (§240.13d--101),
Schedule 13G (§240.130-102), Form 3'(§249.103 of lhis chapter). Form 4 (§249,104 of this chapler)
andlor Form: 5.(§249 105 of this chapter), or amendments o those documents os updaled forms,
reflecting your ownership of the sharss as of or belore Ihe date on which. the one-year eligibility period
begins. If you have liled one of these documents with the SEC, you may demonslrate your efigibility by
submitting lo'the company- o

(A} A copy of the schedule and/or form, and any subsequent emendments reporting a change in your
- ownership level; .

{B) Your writlen staterment thal you conlinuously held the requlrad' number-of shares for the one-year
period as of the date of the statement; and .

_(C) Your writlen stalement thal you intend lo continue ownership of the shares through the dale of the
company’s annual or.special meeling.

(¢} Question 3- How rhany proposals may | submit? Each shareholder may submit no more than one
proposal to a company lor a paricular shareholders’ meeling. .

{d) Question 4* How Tong can my proposal be? The proposal, including any accompanying supporting
stalement, may notl exceed 500 words.

{e) Question 5: What 13 the deadtine for submitling a proposal? (1) If you aré submilting your proposal
for the company's annua) meeting, you Can 1 mosl cases find the deadline in las) year's proxy

hnp://ecfr.gpoaccess.gov/cgi/t/iext/text-idx?c=ecfr&sid=47b43cbb88844faad58686 1c05¢81... 117272009
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stalement However, if the company did nol hold an annual meeling last year, or has changed the date
of its meeling for this year more than 30 days from last year's meeting, you can usually find the deadfine
in one of the company's quarierly reports on Form 10—Q (§249.308a of this chapter), of in shareholder
reporis df investmen! companies under §270.30d-1 of this chapler of the investment Company Act of
1840. In order lo avoid conlroversy, shareholders should submit their proposals by maans, including
eleclranic means, thal permit them 1o prove the date of delivery.

(2) The deadline is calculated in the following menner if the proposal is submitted for a regulary
.scheduled annual meeling. The proposal mosl be received al the company's principal execulive offices
not fess than 120 calendar days before the date of the company's proxy statement released 1o
shareholders in connectlon wilh the previous year's anhual meeling. However, If the company did not
hold ap annual meeling the previous year, of if the dale of Ihis year's annuat meeting has been changed
by more than 30 days from the date of the previous year's meeling, thén the deadline 1s a reasonable
ime before the company begins 10 print and send its proxy materials.

{3) Ul you are submitting your proposal for a meeting of shareholders other than-a regularly scheduled
annual meeting, the deadline is a reasonable lime before the company begins to print end send its proxy
matenals, .

.+ {f} Question 6: Wnat if { fail 1o foliow one of the eligibiiity or procedural requirements explained In

answers o Questions 1 through 4 of this section? (1) The company may exclude your proposal, but only
afier it has nalified you of he problem, and-you have falled adequelely to correct it Within 14 calandar
days of receving your proposal, the company must nobly you In wnling of any procedural or eligility
deficiencies, as well es af the lime frame for your response. Your responise must be postmarked, or
transmilted electronically, no fater than 14 days from-he dale you réceived the company's nofification. A
company need not provids-you such notice of a deficlency if the deficiency cannot be remedied, such as
if you fail to submil a proposal by the company's property delermined deadline, !if the company intends to
exclude the proposal. it will later have to make & submission under §240.14e—8 and provide you with a
copy urider Question 10 below, §240 14a-8(). :

(2) if you fail in yo()r promise {o holdvlh_e required number of securilies lhrough the date of the meaeling of
shareholders. then the company will be permitted (o exclude all of your proposals from ils proxy
materials for any meeting held in the foliowing two calendar years.

{g) Question 7: Who has the burden of persuading the Commission or s slaff that my proposal can be
excluded? Except as otherwise noled, the burden is on the company to demonstrale that il is entilled to
exclude 3 proposal. ’

(h) Question 8. Must | appear personally at the shareholders’ meeting to. present the proposal? (1) Either
you, or your representalive who is qualified under state law lo present the proposal on your behalf, must
allend the meeling to presenl the proposal. Whether you attend the meeling yoursell or send a quatified
representalive (o the meellng in your place, you should make sure that you, or your representative,
follow the.proper slate law procedures for attanding the meeling and/or preseniing your proposal

(2) Mthe company holds its shareholder meeting in whole or in part via electronic media, and the
~ company-permils you or your representative lo present your proposal.via such media, then you may
appear ihrough electronic media rather han traveling to the meeling to-appear in person

(3).f you or your qualihed ~rebres_enlaliVe fail o appear- and presenl the proposal, vithout good cause,
the company will be permitied 10 exclude all of your proposals from its proxy materials for any meetings
held in the following two calendar years. ‘

{)) Question 9: If 1 heve complied with the procedural requirements, on whal other bases may a company
rety lo exclude my proposal? (1) improper under slate law. If the proposal is not a proper subject for
achon by shareholders under the laws of lhe junisdiction of the company's organization,

Note to paragraph{i){1): Depending on the subject matter, some proposals are not considered
proper under state law if they would be binding on the company if approved by shareholders.
In our expesience, mosl proposals that are casl as recommendations or requests that the
board of directors take specified action are proper under state law. Accordingly, we wil
assume thal a proposal drafled as a recommendalion or suggestion is proper unless the
company demonstrates otherwise. '

(2) Violation of taw: Il the proposal would, if implemented, cause the company to violals any slate,
tederal. or foreign law 1o which il is subject,

httpi/fecfr.gpoaccess.pov/egi/ttext/lext-idx 2c=eclr&sid=47643chbb88844 f2ad586861¢05cB1 ...
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" Note lo paragraph(i)(2): We will not apply Ihis basis for exclusion to permit exclusion of a
praposal on grounds that it would violate foreign law if compliance with the foreign faw would
result in & violation of any slate or federal law. ) .

(3) Violation of proXy rufes: i the proposal or supporiing statement is conlrary o any of the
Commission's proxy rules, including §240.14a-8, which prohibits materiatly false or misleading
staternents in proxy soliciting materials; )

{4) Personal gnevance; special intarest: if lhe proposal refales to the redress of a personal claim or
gnevance against the company or any other person, or il if 1$ designed to resull In 8 benefil to you, or io
{uriher & personal interest, which is nol shared by the other shareholders al large; .

(5) Relevance: If 1he proposal relates o operallons which account for fess than 5 percenl of the
company's lotal assels at the end of its most recenl fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal yeer, and is not otherwise significantly related io the
company’s business;

(6) Absence of powerfauthority: H the company would lack the power or authonty lo implement the
proposal;

{7) Manegemenl functions. If the prbposal deals wilh a matier relating to the company’s ordinary
business operations, S

(8) Relates to election: If the propasal relates to a nomination or an eleclion for membersﬁfp on the
company's board of direclors or analogous governing body or 8 procedure for such nominalion or
slechion; - ’

(8) Gontlicls vith compsniy’s proposal: If the proposal direclly conflicts with one ol the company's own
proposals 10 be submitled o shareholders al the same meeling,

Note to paragraphi)(8): A company's submission lo the Commission under this section should
specify the points of conflict with the company's proposal. ' :

(10) Substantially implemented: If the company has already substantially implemented the proposal;

(11) Duplication. H the proposal subslantially duplicates anoiher proposal previously submitted to the
company by another proponent that will be included in the company's proxy malerels for lhe same
meeling: :

(12) Resubmissions- If the proposal deals with substantially the same subject matter as another
proposal or praposals thal has or have been previously included in-the company's proxy matsrlals within.
the preceding 5 calendar years, a company may exclude it from ils proxy matenals for any meeling held
within 3 calendar years of the last ime it was included il the proposal teceived: o

(i} Less than 3% of the vole if proposed once within the preceding 5 calendar years;

{ii} Less than 6% of the vote on its Ias| submission to shareholders i proposed twice previousily within
the preceding 5 calendar years; or

(iii} Less than 10% of the vote on ifs lasl submisslon 1o shareholders if proposed lhree times or more
previously within the preceding 5 calendar years, and :

{13) Specific amount of dividends- If the proposal relates to specific amounts of cash or stock dividends.

() Quesiron 10: What procedures must the company follow if it inlends to exclude my proposal? (M he
company infends to exclude B proposal from ils proxy malerials, it must file its reasons with the
Commussion no later than 80 calendar days before it files its definilive proxy statemen! and form of proxy
with the Commlssion. The company must simuitaneously provide you with a copy of its submission. The
Commussion stafl may permil the company to make its submission laler than 80 days belore the
comgany files ils definilive proxy slatement and form of proxy, i the company demonstrales good cause
for missing the deadline. ‘

{2} The company must fite six paper copies of the following.

http://ecfr.gpoaccess.pov/cgift/text/text-idx7c=ecfr&sid=4 7b43cbb§ 8844(2ad586861c05¢81... 11/2/2009
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(i) The proposal;

() An explanation of why the company believes that il may exclude the propaosal, which should, if
possible, refer lo the most recent applicable authordy, such as prior Divislon letlers issued under the
1ule; and

{iil) A supporting opinlon of counsel when such reasons are based on matters of stale or foreign law

{k) Question 11- May I submit my own statement (o lhe Commisslan fesponding to the company's
argumenis?

Yes, you may submi a response, but il is nol required. You should Iry to submil any response lo us, with
a copy 10 the company, as soon as possible after the company makes its submission. This way, the
Commission staff wif have fime lo conslider fully your submisston balore It Issues his response. You
should submit six paper copies of your response ‘

{!) Quaestion 12- if the company includes my shareholder proposal in ils proxy materials, whal information
-about me mus! it include along with the proposal itsel{?

(1) The company's proxy statemenl mus| include your name and address, as well as the number of the
- company’s-voling securities thal you hold However, instead of providing that information, the company
may insiead include a statement thal it will provide the information o shareholders promplly upon .
receiving an oral or wrilten request.

{2) The company is not responsible for the contents of your proposal or supporting stalement.

{m) Ouesiion 13: What can | do if the company Includss in its proxy slatemeni reasons why it believes
shareholders should nol vote in favor of my proposel. and | disagree with some of its statemenls?

(1) The company may elect to include in its proxy stalemen! reasons why i beliéves shareholders
should vote against your proposal. The company is allowed 10 make arguments reflecting ils own point
af view, just es you may express your own poinl of view in your ptoposal's supporting statement

. Commiission stafl and lhe company a lefler explaining the reasons for your view, along with a copy of the
company's-stalements opposing your proposal; To the extent possible, your feiter should include specilic
{actual informalion demonslraling the inaccuracy of the company's claims. Time permilting, you may
wish 1o Iry to work oul your differences with the company by yourself before contacling the Commission
staff. )

(3) We require the combany lo send you a copy of its slaiements opposing your groposal before it sends
“its proxy malerials, so thal you may bring lo our atlention any malerially false or misieading statements,
under the following 'Iime{(amas: ’

{i) If our no-action response requires that you mske revisions to your proposal or supporting slalement
as 2 condilion 1o requiring the company lo include il in iis proxy materials, then lhe company must
provide you with a copy of ils 6pposilion statements no later than 5 calendar days after-the company
receives a copy of your revised proposal; or

() In ail other cases, he company musl provide you with a copy of its oppasilion statements no Jaler
than 30 calendar days before iis files definitive copies of ils proxy stalement and form of proxy under
§24D 142-6 :

[63 FR 29119, May 26. 1998, 63 FR 50622, 50623, Sepl. 22, 1998, as amerided al 72 FR 4168, Jan 29,
2007, 72 FR 70458, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008]
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