
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

Januar 21, 2009

Erik T. Hoover
Senior Counsel
E. i. du Pont de Nemours and Company
DuPont Legal, D8048-2
1007 Market Street
Wilmington, DE 19898

Re: E. i. du Pont de Nemours and Company

Incoming letter dated December 23,2008

Dear Mr. Hoover:

This is in response to your letters dated December 23,2008 and Januar 16, 2009
concernng the shareholder proposal submitted to DuPont by the International
Brotherhood of DuPont Workers. We also have received a letter from the proponent
dated Januar 12, 2009. Our response is attached to the enclosed photocopy of your
correspondence. By doing ths, we avoid havingto recite or sumarze the facts set forth
in the correspondence. Copies of all of the correspondence also wil be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets fort a brief discussion of the Division's informal procedures regarding shareholder
proposals.

 

 
Heather L. Maples
Senior Special Counsel

Enclosures

cc: Kenneth Henley

General Counsel
International Brotherhood ôfDuPont Workers
One Bala Avenue
Suite 500
Bala Cynwyd, P A 19004



January 21, 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: E. i. du Pont de Nemours and Company

Incoming letter dated December 23,2008

The proposal requests that the board of directors consider allowing employees to
choose to remain in the defined benefit pension plan as it was wrtten and applied through
2006.

There appears to be some basis for your view that DuPont may exclude the
proposal under rule 14a-8(i)(7), as relating to DuPont's ordinar business operations
(i.e., employee benefits). Accordingly, we wil not recommend enforcement action to the
Commission if DuPont omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(7).

Sincerely,

  
 

Attorney-Adviser



DIVISION OF CORPORATION FINANCE 
SHARHOLDER PROPOSALSINFORMAL PROCEDURES REGARING 

The Division of 
 Corporation Finance believes that its responsibility with respect to 
matters arsing 
 under Rule 14a-8 (17 CFR 240.14a-8), as with other matters under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the information fuished to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any information fuished by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communications from shareholders to the 
will always consider information concernng alleged violations of 

the statutes administered by the Commission, including arguent as to whether or not activities 
Commission's staff, the staff 


the statute or rule involved. The receipt by the staffproposed to be taken would be vinlative of 

of such information, however, should not be constred as changing the staff s informal 
procedures and proxy review into a formal or adversar procedure. 

It is important to note that the staffs and Commission's no-action responses to 
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no­
action letters do not and canot adjudicate the merits of a company's position with respect to the 
proposaL. Only a cour such as a U.S. Distrct Court can decide whether a company is obligated 

a discretionaryto include shareholder proposals in its proxy materials. Accordingly 

enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour, should the management omit the proposal from the company's proxy 
materiaL. 

determnation not to recommend or take Commission 




CdP08P ~
 
Erik T. Hoover 
DuPont Legal, D8048-2
 
i 007 Market Street
 
Wilmington, DE i 9898 
Telephone: (302) 774-0205 
Facsimile: (302) 773-5 i 76
 

December 23,2008
 

VIA ELECTRONIC MAIL (shareholderDroDosals~seC.20v) 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Offce of Chief Counsel
 

100 F Street, N.E. 
Washington, DoC. 20549
 

Re: E. 1. DU PONT DE NEMOURS AND COMPAN 
PROXY STATEMENT - 2009 ANNAL MEETING 
PROPOSAL BY INTERNATIONAL BROTHERHOOD OF DUPONT WORKERS 

Ladies and Gentlemen: 

I am writing on behalf of E. 1. du Pont de Nemours and Company, a Delaware 
corporation ("DuPont"), pursuant to Rule 14a-8G) under the Securities Exchange Act of 

Corporate 
Finance ( "Staff') ofthe Securities Exchange Commission ("Commission") concur with 
DuPont's view that, for the reasons stated below, the shareholder proposal ("Proposal") 

1934, as amended, to respectfully request that the Staff of the Division of 

DuPont Workers ("Proponent") may 
properly be omitted from DuPont's 2009 Anual Meeting Proxy Statement ("2009 
Proxy") to be distributed in connection with the company's 2009 annual meeting of 
shareholders. 

submitted by the International Brotherhood of 


This request is being submitted via electronic mail in accordance with Staff Legal 
Bulletin No. 14D (Nov. 7,2008). A copy ofthis letter is also being sent to the Proponent 
as notice of 
 DuPont's intent to omit portions ofthe Proposal from the 2009 Proxy. 
DuPont intends to file the 2009 
 Proxy with the Commission on or about March 20, 2009. 
Accordingly, we are submitting this letter not less than eighty (80) days before the 
company intends to fie its definitive proxy statement. 

The Proposal requests that DuPont's Board of Directors: 

give consideration to ending discrimination in its retirement policies by allowing 
all employees, regardless of age or length of service, to choose to remain in the 
defined benefit pension plan as it was written and applied through 2006, prior to it 
having been eviscerated and essentially replaced by the savings and investment 
plan that was adopted beginning in 2007. 

A copy of the Proposal is attached hereto as Exhibit A. 



The Proposal is Excludable Under Rule 14a-8(i)(7) 

Rule 14a-8(i)(7) provides that a company may exclude a proposal "ifthe proposal 
deals with a matter relating to the company's ordinary business operations." In Release 
No. 34-40018 (May 2 i, 1998), the Commission states that the general policy of the 
ordinary business exclusion is to "confine the resolution of ordinary business problems to 
management and the board of directors, since it is impracticable for shareholders to 
decide how to solve such problems at an annual shareholders meeting." According to 
Release 34-40018, that policy: 

the 
(R)ests on two central considerations. The first relates to the subject matter of 


proposaL. Certain tasks are so fundamental to management's ability to run a 
company on a day-to-day basis that they could not, as a practical matter, be 
subject to direct shareholder oversight. Examples include the management of the 
workforce, such as the hiring, promotion, and termination of employees... The 
second consideration relates to the degree to which the proposal seeks to "micro­
manage" the company by probing too deeply into matters of a complex nature 
upon which shareholders, as a group, would not be in a position to make an 
informed judgment. This consideration may come into play in a number of 
circumstances, such as where the proposal involves intricate detail, or seeks to 
impose specific time-frames or methods for implementing complex policies." 

The Staff reiterated its position in Staff Legal Bulletin No. 14A, stating that 
"proposals involving 'the management of 
 the workforce, such as the hiring, promotion, 
and termination of employees' relate to ordinary business matters." (Jul. 12, 2002). The 
Staff applies "a bright-line analysis to proposals concerning equity or cash 
compensation," under which "proposals that relate to general employee compensation 
matters" are excludable pursuant under Rule 14a-8(i)(7). Staff Legal Bulletin No. 14 A 
(Jul. 12,2002). 

The Staff 
 has consistently permitted companies to exclude proposals involving 
pension benefits pursuant to Rule 14a-8(i)(7). See, e.g., The Boeing Company (Feb. 19, 
2008) (proposal requesting that the board of directors adopt a policy that employees 
vested at the time of 
 the 1999 pension plan conversion to a cash balance plan be given a 
choice between their previous pension plans or the cash balance plan at the time of their 
termination or retirement); Vishay Intertechnology, Inc. (Feb. 19, 2008) (proposal 
providing that the company award increases to its pensioners to compensate for increases 
in the cost ofliving during the years in which awards were not made); Citgroup Inc. 
(Dec. 31,2007) (proposal requesting post-retirement supplement to pension payments of 
current eligible retirees); General Electric (Jan. 16,2007) (proposal relating to an annual 
cost ofliving adjustment for all GE pension plans, effective January 1,2007); WGL 
Holdings, Inc. (Nov. 17,2006) (proposal requesting that retired employees be given a 
moderate raise to their retirement pay); Conoco Philips (Feb. 2, 2005) (proposal seeking 
to eliminate pension plan offsets from predecessor company pension plans and bring 
parity to all existing pension plans); International Business Machines Corp. (Dec. 20, 
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2004) (proposal relating to raises for "long term retirement people"); Raytheon Co. (Jan. 
30,2004) (proposal requests that the board raise the pensions of certain pension plan 
participants in proportion to the number of years a retiree had been in the plan during the 
period of 1992-2003); General Electric Co. (Jan. 9,2003) (proposal recommending that 
the board of directors "treat all pensioners equally"). 

Although the Commission in Release No. 34-40018 recognized that proposals 
relating to suffciently significant social policy issues generally transcend the day-to-day 
business matters and raise policy issues appropriate for a shareholder vote, we are not 
aware of any support for the position that the choice between a defined benefit plan and a 
defined contribution plan relates to a significant social. policy issue. 

In August 2006, DuPont anounced major changes to its Pension and Retirement 
Plan. Effective January 1,2008, eligible full-service employees on the rolls as of 
December 31, 2006 continued to accrue benefits in the plan, but at a reduced rate of about 
one-third of its previous leveL. In addition, company-paid postretirement survivor benefits 
for these employees would not continue to grow after December 31, 2007. Employees 
hired after December 31, 2006 would not participate in the plan. 

Effective January 1,2007, for employees hired on that date or thereafter and 
effective January 1,2008, for active employees as of 
 December 31,2006, DuPont would 
contribute 100 percent of the first six percent (6%) of 
 the employee's contrbution 
election and also contribute three percent (3%) of each eligible employee's eligible 
compensation regardless of 
 the employee's contribution. In addition, the definition of 
eligible compensation was expanded to be similar to the definition of eligible 
compensation in the Pension and Retirement Plan. 

The Proposal relates to the design of 
 DuPont's retirement plan policies, a function 
that is clearly fundamental to the day-to-day management of 
 the company. Not only does 
the Proposal affect the retirement plans, but also affects the total compensation package, 
one which is designed to attract, retain, motivate and reward employees. Benefit plan 
decisions are not made in a vacuum. Changes must be considered only after taking into 
consideration all components of 
 the compensation package. Moreover, the complexity of 
the subject is such that it canot and should not be subject to direct shareholder oversight. 
Benefit plan design requires management to take into consideration numerous 
complexities and competing considerations. It also requires detailed actuarial, legal and 
cost/enefits analysis. It is impracticable for shareholders to decide such matters at
 

annual meeting. Otherwise, shareholders would be, in the words of 
 the Commission, 
micro-managing the company by "probing too deeply into matters of a complex nature 
upon which shareholders, as a group, would not be in a position to make an informed 
judgment." 

For the foregoing reason, DuPont respectfully requests that the Staff concur with 
DuPont's opinion that it may exclude the Proposal from its 2009 Proxy under Rule 14a­
8(i)(7). 
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If you have any questions or require additional information, please contact me at 
(302) 774-0205 or my colleague, Mary Bowler, at (302) 774-5303. 

Very Truly Yours,¿ç~
Erik T. Hoover 
Senior Counsel 

ETH 
Hoover. Erik/2009 PROXY STATEMENT SHAREHOLDER PROPOSAL 

cc: with attachment
 

Jim Flickinger 
President
 
International Brotherhood of DuPont Workers
 
P.O. Box 10 
Waynesboro, V A 22980 
Facsimile (540) 337-5442
 
Ibdw.jim(fcomcast.net
 

4
 



EXHIBIT A
 



. INTERNATIONAL BROTHERHOOD OF DUPONT WORKRS
 
"Workers Representing DuPont, Bemis And INISTA Workers" 

James D. Flickinger ww.dupontworkers.com Tony Davis 
Internional President Internationa V ice-President
 

(Waynesboro, V A) of Orgag 
(54) 487-700 (Clinton, IA)

Fax: (540) 337.5442 (563) 503-9515E-mai: ibdw.jim(gcomcat.iit E-mail: tonynater~chi.com 

Dave Gibson . Donny Irvn
Secet-Treer International Vice-Prsident 
(215) 539-6261 of CommunicationsP.O. Box 10 

(philadelphia, PA) Waynesboro, VA 22980 (Rchmond, V A)E-ml: dj.gibso~erion.net 
(804) 216-896 

E-ma: donnyirin~l.com
 
Kenneth HeDley
 

Genera Counel 
(610) 66-6130

E-mail: ldenieyesq~Lcom November 7, 2008 

&.n --
Ma Bowler, Corprate Secretar ~~rE.I. Duont De Nemours & Co. --/2"0 i
i 007 Market Street ¿
Wilmigton, DE 19898 _ -, 7-t Ir . 

Re: Proxy Proposal
 

Dear Ms. Bowler:
 

The International Brotherhood of Duont Workers (IDW) is the owner of sixt (60) 
shars of DuPont Common Stock tht it ha owned for more than thee years. Evidence ¡t ~ 

these shaes ¡;VA I f
of such ownersrup is atthed. The mDW intends to contiue ownership of 


through the date of 
 the upcomig stockholders' meeting in 200. ' tÎ inlr¡
 

I serve as the president of the IBDW. 

Puuat to 17 CFR Section 240.14a-8, I hereby request tht the enclosed stockholder 
proposal of 
 the ffDW, including the resolution and statement in support thereof, be
 
included in the upcomig Duont proxy statement.
 

I also request that if there are any legal or techncal problems with ths letter or the 
proposa, I be contacted in a timely maner so I will be able to make any necessa 
changes. 

Most respectfly,
 

/2. -II/fb


m~(g~TI\W~ENÙV ~_ 
President B Y= --------------------


Membe Union Locons:
 

Clinton, IA. Louisvile, KY. Old Hickory, TN. Marsvile, VA 
Philadelphia, PA · Richmond, V A · Waynesboro. V A 



DuPont Workers, P.O. Box 10, Waynesboro, V AThe International Brotherhood of 


22980, owner of 60 shares of 
 DuPont Common Stock, has given notice that it will 
introduce the following resolution and statement in support thereof: 

Nemours & Company, assembled inResolved: That the stockholders ofE.I. DuPont De, 


Directors giveanua meeting in person and by proxy, hereby request tht the Board of 


consideration to ending discrimition in its retirement policies by allowig all 
employees, regardless of age or lengt of service, to choose to rema in the defined 
benefit pension plan as it was wrtten and applied though 2006, prior to it having been 

replaced by the savings and investment plan that was adoptedeviscerated and essentially 


beging in 2007. 

Stockholders' Statement 

In Augut 2006, DuPont anounced far reachig changes to its pension and retirement 
plans for its employees. 

Perhps the most signficant chage was that, as of Janua 1, 2008, the service tht 
employees accrued would increas their pension calculation for their defined pension 

its curent leveL. Additionally, the benefit provided to the survor ofbenefit at just 1/3 of 


that date - it would not grow at alL.the employee was capped at the amount it was at as of 


The Company anounced that, as a trade off for those dramtic cuts to the pension 
benefit, it would make a greater contrbution to the employee's savigs and investent. 
plan. 

retirement benefits has had devasting consequencesThs change in the calculation of 


for employees, parcularly the older employees. This is beause, up until ths chage, 
DuPont calculated pension benefits basd on anua compention and year of service. 
Moreover, the amount that an employee received upon retiement increased draatically 

as wages increased over time, and as an employee got older and accrued more servce. 
The last five year of servce routiely resulted in more th a 25% increase in the 
employee's monthy pension. And when the employee retired, he could count on the 
same pension benefit eah month. 

With the new savigs and investent plan, the older employee, with his many year of 
servce, finds that his last yeas of serce have nowhere near the impact of increasing his 
pension as was the case in the past. Expectaions of what his pension will be, 
expectations created and nurd by Duont over his lengty caeer, have been smashed. 

It is appropriate that the discrition inerent in the chages to the pension program ­
discrimination that impacts older employees far more than the younger employees - be 
elimnated. Adopting ths resolution deserves the support of the shareholders of DuPont, 
many of whom are also employees. 

If you AGREE, please mark your proxy FOR thi~ resolution. 



~POl) 
Mar E. Bowler 
Corporate Secretar & Corporate Counsel
 

DuPont Legal 
1007 Market Street, D9058 
Wilmington, DE 19898 
TeL. (302) 774-5303; Fax (302) 774-4031 
E-mail: Mar.E.Bowlercgusa.dupont.com 

November 26, 2008 

VIA EMAIL AND OVERNIGHT MAIL 
Mr. James D. Flickinger 
International President 
IBDW 
P.O. Box 10 
Waynesboro, VA 22980 

Dear Jim: 

This is to confirm that DuPont is in receipt of your letter dated 
November 7, in which you request that the Company include in the proxy materials for 
its 2009 Annual Meeting a proposal related to the Company's pension plan. SEC Rules 
14a-8(b) and (f), copies of which are enclosed, require proponents of shareholder 
proposals to provide documentary support for beneficial ownership of the Company's 
common stock. Please forward to me a brokerage statement or other documentation 
reflecting your ownership of DuPont stock, as required by the enclosed rules. Your 
letter states that proof of ownership is attached, but none was enclosed. 

We wil advise you in due course of management's position on your 
proposal. 

Very truly yours, 

Mary E. Bowler 
Corporate Counsel & 

Corporate Secretary 

cc: Erik Hoover 

MEB/pae 

Attachment 
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ei
:u

tit
ie

s 
en

tit
l,)

d 
to

 b
e 

vo
te

d 
on

 th
e 

R
E

G
U

L
A

T
iO

N
 1

4/
1.

 í 
R

ul
e 

14
a-

S1
18

3 

pr
op

os
al

 a
t t

he
 m

ee
tin

g 
fo

r 
at

 le
as

t o
ne

 y
ea

r 
by

 
th

e 
da

te
 y

ou
 s

ub
l1

ùt
 th

e 
pr

op
os

al
. Y

ou
 m

us
t (

:o
n­

tin
ue

 to
 h

ol
d 

th
os

e 
se

cu
iit

le
s 

th
ro

ug
h 

th
e 

da
te

 o
f 

t
l
e
 
m
e
e
t
i
n
g
.


 

(2
) 

1f
 y

ou
 a

re
 th

e 
re

gi
st

er
ed

 h
ol

de
r 

of
 y

ou
r 

se
.

cu
rit

ie
s,

 w
lù

ch
 m

ea
n 

th
at

 y
ou

r 
na

e 
ap

pe
ar

 in
 

t
h
e
 
c
o
m
p
a
n
y
'
s
 
r
e
c
o
r
d
 
a
s
 
a
 
s
h
a
r
h
o
l
d
e
r
,
 
t
h
e


 

co
m

pa
ny

 c
an

 v
er

if 
yo

ur
 e

lig
ib

ß
1t

y 
on

 it
s 

ow
n,

 a
l. 

th
ou

gh
 y

ou
 w

il 
st

ill
 h

av
e 

to
 p

rc
iv

id
e 

tle
 c

om
­

pa
ny

 W
itl

i a
 w

rit
te

n 
st

ae
m

en
t t

lt 
yo

u 
in

te
nd

 to
 

co
nt

in
ue

 to
 h

ol
d 

th
e 

se
cu

rit
ie

s 
th

ou
gh

 th
e 

da
te

 
of

 th
e 

m
ee

tig
 o

f s
ha

re
ho

ld
er

s 
H

ow
ev

er
, i

f l
ik

e 
m

an
 5

ha
re

ho
ld

er
s 

yo
u 

ar
e 

no
t a

 r
eg

ite
re

d 
ho

ld
er

, t
he

 c
om

pa
ny

 li
ke

ly
 d

oe
s 

no
t k

no
w

 th
t 

yo
u 

ar
e 

a 
sh

eh
ol

de
r,

 o
r 

ho
w

 m
an

 s
ha

es
 y

ou
 

ow
n.

 I
n 

th
is

 c
as

e,
 a

t t
he

 ti
m

e 
yo

u 
su

bm
it 

yo
ur

 
pr

op
os

al
, y

uu
 m

ll'
lt 

pr
ov

e 
yo

ur
 e

lig
ib

ilt
y 

to
 th

e 
co

m
pa

ny
 in

 o
ne

 o
f 

tw
o 

w
ay

s:
 

(I
) 

T
he

 r
U

't 
w

ay
 is

 1
. s

ub
nu

t t
o 

th
e 

co
m

pa
ny

 a
w

ri
tie

n 
st

at
em

en
t f

ro
m

 th
e 

"r
ec

or
d"

 h
ol

de
r 

of
 

yo
ur

 s
ec

ur
iti

es
 (

lI
ua

ly
 a

 b
ro

ke
r 

or
 b

an
) 

ve
ri

­
in

g 
U

ia
t, 

at
 th

e 
tim

e 
yo

u 
su

bm
itt

ed
 y

ou
r 

pr
o 

po
sa

, y
ou

 c
on

tiu
ou

s 
he

ld
 th

e 
se

cu
rit

ie
s 

fo
r 

at
 

le
at

 o
ne

 y
ea

r.
 Y

ou
 m

us
 a

lo
 in

'c
lu

de
 y

ou
r 

ow
n 

w
r
i
t
t
e
n
 
s
t
e
n
t
 
t
h
a
t
 
y
o
u
 
i
n
t
e
n
d
 
t
o
 
c
o
n
t
i
u
e
 
t
o


 

ho
ld

 th
e 

se
cu

ri
tie

s 
th

ro
ug

h 
th

e 
da

t o
f 

th
e 

m
e€.


 
in

g 
of

 s
ha

re
ho

ld
er

s¡
 o

r

 

(ü
) 

T
he

 s
ec

on
d 

w
ay

 to
 p

ro
ve

 o
w

ne
rs

ip
 a

p­
p
l
i
e
s
 
O
l
ù
y
 
i
f
 
y
o
u
 
h
a
v
e
 
f
i
e
d
 
a
 
S
c
h
e
d
u
l
e
 
1
3
D


 

(§
 2

40
.1

3d
-lO

l),
 S

ch
ed

ul
e 

13
0 

(§
 2

40
.1

3d
.1

(2
),



F

or
m

 3
 (

§ 
24

9.
10

3 
of

 th
is

 c
ha

pt
er

),
 F

or
m

 4

 

(
§
 
2
4
9
.
1
0
4
 
o
f
 
t
i
i
i
 
c
h
a
p
t
e
r
)
 
a
n
d
/
o
r
 
l
"
o
n
n
 
5


 

(§
 2

49
.1

05
 o

f t
hi

s 
ch

ap
te

.r
),

 o
r 

am
en

dm
en

ts
 to

 i.
 

U
i
o
s
e
 
d
o
c
u
m
e
n
t
s
 
o
r
 
u
p
d
a
t
e
d
 
f
O
m
i
,
 
r
e
f
l
e
c
t


 

yo
ur

 o
w

ne
rs

hi
p 

of
 !l

ie
 s

ha
s 

as
 o

f o
r 

be
fo

re
 th

e 
d
a
t
e
 
0
1
1
 
w
r
u
c
h
 
U
i
e
 
o
n
e
-
y
e
a
r
 
e
l
i
g
i
b
i
l
t
y
 
p
e
r
i
o
d
 
b
e
­

gi
ns

 I
f 

yo
u 

ha
ve

 f
ie

d 
on

e 
of

 U
ie

se
 d

oc
um

en
ts

w
10

i t
he

 S
E

C
, y

ou
 m

ay
 d

eo
ns

tr
te

 y
ou

r 
el

lg
ib

il­
ity

 b
y 

su
bm

itt
ng

 to
 th

e 
co

m
pa

ny
: 

(A
) 

A
 c

op
y 

of
 !

lie
 s

ch
ed

ul
e 

ai
id

/o
r 

fo
nn

, a
nd

 
a
n
y
 
s
u
b
s
e
q
i
i
e
n
t
 
a
m
e
n
d
m
e
n
t
s
 
r
e
p
o
r
t
n
g
 
a
 
c
h
a
g
e
 
i


 

in
 y

ou
r 

ow
ne

rs
hi

p 
le

ve
~ 

(
B
)
 
Y
o
u
r
 
w
r
i
t
t
e
n
 
s
t
a
t
e
m
e
n
t
 
t
h
a
t
 
y
o
u
 
c
o
n
t
l
o
u
­

ou
sl

y 
he

ld
 th

e 
re

qu
ire

d 
nu

m
be

r 
of

 s
ha

re
s 

fo
r 

th
e 

oi
ie

-y
ea

r 
pe

ri
od

 a
s 

of
 th

e 
da

te
 o

f 
U

ie
 s

ta
te

m
en

t; 
an

d (C
) 

Y
ou

r 
w

rit
te

n 
st

te
m

en
t t

ha
t y

ou
 in

te
nd

 to
co

nt
in

ue
 o

w
ne

rs
hi

p 
of

 th
e 

sh
ar

es
 th

ro
ug

h 
th

e 
da

te
 o

f t
h(

i c
om

pa
ny

's
 a

nu
al

 o
r 

sp
ec

ia
l m

ee
. 

18
4/

 R
ul

e 
14

a-
8/

 R
U

LE
S

 A
N

D
 R

E
G

U
LA

T
IO

N
S

 

(c
) 

Q
iie

st
io

n 
3:

 H
ow

 m
an

y 
pr

op
os

ab
 m

a,
 I

su
bm

it?
 E

ac
h 

sh
ar

eh
ol

de
r 

m
ay

 s
ub

m
it 

no
 m

or
e 

th
an

 o
ne

 p
ro

po
sa

l t
o 

a 
co

m
pa

ny
 f

or
 a

 p
ar

cu
la

r 
sh

ar
eh

ol
de

i;'
m

ee
tin

g.
 

C
d)

 Q
ue

st
i~

n 
4:

 H
ow

 lo
ng

 c
an

 m
y 

pr
op

os
al

 b
e?

T
Ii

e 
pr

op
os

, i
nc

lu
di

ng
 a

ny
 a

cc
om

pa
ny

ig
 s

up
. 

po
rt

in
 s

ta
te

m
en

t, 
m

ay
 n

ot
 e

xc
ee

d 
50

 w
or

ds
. 

(e
) 

Q
ue

st
io

n 
5:

 W
lia

t i
s 

th
e 

de
ad

e 
fo

r 
su

b­
m

itt
in

g 
a 

pr
op

os
al

? 
(1

) 
U

 y
ou

 a
re

 s
ub

m
itt

g 
yo

ur
 p

ro
po

sa
l f

or
 ti

ie
 c

om
pa

n'
s 

an
ua

l m
ee

tin
g,

 
yo

u 
ca

n 
in

 m
os

t c
as

es
 f

in
d 

th
e 

de
ad

lie
 in

 la
st

 
ye

ar
's

 p
ro

xy
 s

tte
m

en
t H

ow
ev

er
, i

t t
he

 c
om

pa
ny

 
di

d 
11

0t
 h

ol
d 

an
 a

nu
al

 m
ee

tin
g 

la
st

 y
ea

r,
 o

r 
ha

s 
c
h
a
n
g
e
d
 
t
h
e
 
d
a
t
e
 
o
f
 
I
t
s
 
m
e
e
t
i
n
g
 
f
o
r
 
t
1
s
 
y
e
a
r


 

m
or

e 
th

an
 S

O
 d

ay
s 

fr
om

 la
st

 y
ea

r's
 m

ee
tin

g,
 Y

O
ll 

c
a
 
u
s
u
a
l
y
 
f
i
n
d
 
t
h
e
 
d
e
a
d
l
e
 
i
n
 
o
n
e
 
o
f
 
t
h
e
 
c
o
m
.


 

p
a
n
y
'
s
 
q
1
i
a
e
r
l
y
 
r
e
p
o
r
t
 
o
n
 
F
o
r
m
 
1
0
-
Q


 

(
§
2
4
9
.
3
0
8
a
 
o
f
 
t
h
i
s
 
c
h
a
p
t
e
r
)
 
o
r
 
1
O
.
Q
S
D


 

(§
 2

49
.3

08
b 

of
 th

is
 c

ha
pt

er
),

 o
r 

in
 s

ha
re

ho
ld

er
 r

e­
po

rt
s 

of
 in

ve
st

m
en

t c
om

pa
ne

s 
un

de
r 

§ 
27

0.
30

d-
l 

of
 tl

iis
 c

ha
pt

er
 o

f t
he

 In
ve

st
m

en
t C

om
Ji

an
y 

A
ct

 
of

 lV
40

. I
n 

or
de

r 
to

 a
vo

id
 c

on
tr

ov
er

s,
 s

ha
ol

d-
C

B
 s

ho
ul

d 
su

bm
it 

th
ei

r 
pr

op
os

al
 b

y 
m

ea
n,

 in
­

cl
ud

in
g 

el
ec

tr
on

ic
 m

ea
ns

, t
ha

t p
er

m
it 

th
em

 to
 

pr
ov

e 
di

e 
da

te
 o

f d
el

iv
er

y.
 

(2
) 

T
he

 d
ea

dn
e 

Is
 c

al
cu

la
te

d 
in

 ti
ie

 fo
llO

W
in

g
m

an
ne

r 
if

 tl
ie

 p
ro

po
sa

l I
s 

su
bm

itt
ed

 f
or

 a
 r

eg
u­

la
rl

y 
sc

he
du

le
d 

an
ua

l m
ee

tig
. T

he
 p

ro
po

sa
l 

m
us

t b
e 

re
ce

iv
ed

 a
t t

he
 c

om
pa

n'
s 

pr
in

ci
pa

l e
x­

ec
ut

iv
e 

of
fic

es
 n

ot
 le

s 
th

an
 1

20
 c

ae
nd

a 
da

ys
 

be
fo

re
 th

e 
da

te
 o

f t
he

 c
om

pa
ny

's
 p

ro
xy

 s
ta

e­
m

en
t r

el
ea

s 
to

 s
ha

re
ho

ld
er

s 
iii

 c
ol

U
ec

tio
li 

w
ith

 th
e 

pr
ev

io
us

 y
ea

r's
 a

nn
ua

l m
ee

tig
. H

ow
­

ev
er

, i
f 

th
e 

co
m

pa
ny

 d
id

 n
ot

 h
ol

d 
an

 a
nn

ua
l 

m
ee

tin
g 

th
e 

pr
ev

io
us

 y
ea

r,
 o

r 
if

 th
e 

da
te

 o
f 

tii
ls

 
ye

ar
's

 a
nu

al
 m

ee
tig

 h
as

 h
ee

n 
ch

an
ge

d 
by

 m
or

e 
th

an
 3

0 
da

ys
 fr

om
 th

e 
da

te
 o

f t
he

 p
re

vi
ou

s 
ye

ar
's

 
m

ee
tin

g,
 th

en
 th

e 
de

ad
in

e 
is

 a
 r

ea
so

na
bl

e 
t1

ni
e 

læ
fo

re
 th

e 
co

in
pa

ny
 b

eg
in

s 
to

 p
ri

nt
 a

nd
 m

al
 it

s 
pr

ox
y 

.m
at

er
ia

ls
. 

(3
) 

If
 y

ou
 a

re
 s

ub
m

itt
ng

 y
ou

r 
pr

op
os

al
 f

or
 a

m
ee

tin
g 

of
 s

ha
re

ho
lc

le
rs

 o
th

er
 th

an
 a

 r
eg

ul
ar

ly
 

sc
he

du
le

d 
lIU

lU
ai

 m
ee

tin
, t

he
 d

ea
dl

in
e 

is
 a

 r
ea

­
so

na
bl

e 
tim

e 
be

fo
re

 th
e 

co
m

pa
n 

be
gi

ns
 to

 p
ri

nt
 

an
d 

m
ai

l i
ts

 p
ro

xy
 m

at
er

ia
l 

(t
) 

Q
ue

st
on

 6
: W

ht
 íf

 I 
fa

i t
o 

fo
llo

w
 o

ne
 o

f
th

e 
el

ig
ib

U
ity

 o
r 

pr
oc

ed
ur

a 
re

qu
ir

em
en

ti 
ex

­
p
l
a
e
d
 
i
i
i
 
a
n
w
e
r
s
 
t
o
 
Q
u
e
s
t
i
o
n
s
 
1
 
t
h
o
u
g
h
 
4
 
o
f


 

U
i s

ec
tio

n?
 (

1)
 T

he
 c

om
pa

ny
 m

ay
 e

xc
lu

de
 y

ou
r 

pr
op

os
al

, b
ut

 o
nl

y 
af

te
r 

it 
ha

s 
Il

ot
ile

d 
yo

ii 
of

 th
e 

pr
ob

le
m

, a
nd

 y
ou

 h
av

e 
fa

ile
d 

ad
eq

ua
te

ly
 to

 c
or

­
r
e
c
t
 
i
t
.
 
W
i
t
h
i
 
1
4
 
c
a
l
e
n
d
a
r
 
d
a
y
s
 
l
)
f
 
r
e
c
e
i
v
i
n
g
 
Y
O
l
l
r


 

pr
op

os
al

, t
le

 c
om

pa
ny

 m
iis

t n
ot

ify
 y

ou
 h

i w
iit

.. 
in

g 
of

 a
ny

 p
ro

ce
du

ra
l o

r 
el

ig
ib

ili
ty

 d
ef

jc
ie

nc
it~

s,
 

as
 w

el
l a

s 
oC

 th
e 

tim
e 

fr
am

e 
fo

r 
yo

ur
 r

es
po

ns
e.

 
Y

ou
r 

re
sp

on
se

 m
us

t b
e 

po
st

m
ar

ke
d,

 o
r 

tr
an

sm
it.

 
te

d 
el

ec
tr

ot
uc

al
ly

, n
o 

la
te

r 
U

ia
n 

14
 d

¡n
-s

 f
ro

m
 th

e 
da

te
 y

ou
 r

ec
ei

ve
d 

tii
e 

co
m

pa
ny

's
 n

ot
ic

at
io

n.
 A

 
co

m
pa

ny
 n

ee
d 

no
t p

ro
vi

de
 y

ou
 s

uc
h 

no
tic

e 
of

 a
 

de
fi

ci
en

cy
 if

 th
e 

de
1ç

ie
nc

y 
C

1l
1l

0t
 b

e 
re

m
ed

ie
d,

 
su

ch
 a

s 
if 

yo
u 

fa
U

 to
 s

ub
m

it 
a 

pr
op

os
al

 b
y 

th
e 

co
m

pa
riy

's
 p

ro
pe

rly
 d

et
er

m
in

ed
 d

ea
dl

in
e.

 If
 th

e 
co

m
pa

iiy
 in

te
nd

s 
to

 e
xc

lu
de

 th
e 

pr
op

os
al

, i
t w

il 
la

te
r 

ha
ve

 to
 m

ak
e 

a 
su

bm
is

si
on

 u
nd

er
 §

 2
'1

0.
14

3­
8 

an
d 

pr
ov

id
e 

yo
u 

w
itl

 a
 c

op
y 

im
de

r 
Q

ue
st

io
n 

10
 

be
lo

w
, §

 2
40

.1
4a

-8
(j

).
 

(2
) 

U
 y

ou
 f

ai
 in

 y
ou

r 
pr

om
is

e 
to

 h
ol

d 
th

e 
re

­
qu

ie
d 

m
uu

be
r 

of
 s

ec
ur

iti
es

 th
ro

ug
h 

th
e 

da
te

 o
f 

th
e 

m
ee

tin
g 

of
 s

ha
re

ho
ld

er
s,

 th
en

 U
ie

 c
om

pa
ny

 
w
i
l
 
b
e
 
p
e
r
m
i
t
t
e
d
 
t
o
 
e
x
d
i
i
ù
e
 
a
l
l
 
o
f
 



y
o
u
r
 
I
l
l
'
p
o
s
l
l
s



fr
om

 tt
s 

pr
ox

y 
m

at
er

ia
ls

 f
or

 lI
lY

 m
ee

tin
g 

he
ld

 in
 

th
e 

fo
llo

w
in

g 
tw

o 
ca

le
nd

ar
 y

ea
rs

. 

(g
) 

Q
ue

st
on

 7
: W

ho
 h

as
 th

e 
bu

rd
en

 o
f p

er
­

su
ai

ng
 th

e 
C

O
lll

1l
.io

n 
or

 it
s 

st
.a

ff 
th

at
 Il

y 
pr

o.
 

p
o
s
a
l
 
c
a
n
 
b
e
 
e
x
c
l
u
d
e
d
"
 
B
x
c
e
p
t
 
a
s
 
o
t
h
e
r
n
;
s
e


 

no
te

d,
 ti

ie
 b

ur
de

n 
is

 o
n 

th
e 

co
m

pa
ny

 to
 d

em
on

. 
st

ra
te

 th
at

 It
 io

; e
nt

itl
ed

 to
 e

xd
ud

e 
a 

pr
op

os
al

. 

(h
) 

Q
ue

st
in

 8
: M

us
t i

 a
pp

ea
r 

pe
rs

on
al

ly
 a

t t
he

 
s
h
a
r
e
h
o
l
d
e
r
s
'
 
m
e
e
t
i
n
g
 
t
o
 
p
r
e
s
e
l
l
 
t
h
e
 
p
r
o
p
o
s
a
l
'
?


 

(1
) 

E
itl

l.e
r 

yo
u,

 o
r 

yo
w

: r
ep

re
se

nt
al

iv
e 

w
ho

 is
qu

al
ife

d 
un

de
r 

st
at

e 
la

w
 to

 p
re

sm
il 

th
e 

pr
op

os
a 

o
n
 
y
o
u
r
 
b
e
h
a
l
,
 
l
1
l
l
t
 
a
t
t
e
n
d
 
U
i
e
 
m
e
e
t
i
n
g
 
t
o


 

pr
es

en
t t

he
 p

ro
po

sa
l. 

W
he

U
ie

r 
yo

u 
at

te
nd

 th
e 

m
ee

tin
g 

yo
ur
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FAX
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(610) 664-3103 
lI~47 

E-MAIL 
khen1eyesq cg ao1.com 

Januar 12, 2009
 

Sent By Overnight Mail With Attachments 

u.s. Securties and Exchange Commission 
Division of Corporate Finance 
Office of Chief Counsel
 
100 F Street, N.E.
 
Washington, DC 20549 

Re: E.I. Dupont DeNemours & Co. 
Proxy Statement - 2009 Annual Meeting 

Dupont Workers
Proposal by the International Brotherhood of 


Ladies and Gentlemen: 

Dupont Workers

I serve as counsel to The International Brotherhood of 


("IBDW") and am wrting to you in response to the request submitted by E.I. DuPont de 
Nemours & Company ("DuPont") that the Securities and Exchange Commission 
("Commission") not recommend any enforcement action if the proposal submitted on

the IBDW is omitted from Dupont's proxy statement for the 2009 Anual 
Meeting 
behalf of 


The IBDW requested that the following proposal be submitted to shareholders: 

"Resolved: That the stockholders ofE.I. DuPont De Nemours & Company, assembled in
Directors give

anual meeting in person and by proxy, hereby request that the Board of 


consideration to ending discrimination in its retirement policies by allowing all 
employees, regardless of age or length of service, to choose to remain in the defined 
benefit pension plan as it was wrtten and applied through 2006, prior to it having been 
eviscerated and essentially replaced by the savings and investment plan that was adopted 
beginning in 2007." 

DuPont contends that the Proposal may be rejected consistent with Rule 14a­
8(i)(7). That Rule permits the exclusion of a proposal that "deals with a matter relating to 
the company's ordinary business operations." 

TELEPHONE 

(610) 664-6130 

CELL 
(610) 662-9177 
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The cases raised in DuPont's December 23, 2008 letter do not address the issues 
posed by the Dupont Workers' proposal. In The Boeing Company (Feb. 19,2008), the 
Staff allowed Boeing to reject a proposal which would have requied its diectors to take 
specific action. The Dupont Workers' proposal only 
 asks that the DuPont Directors 
consider certai actions. More importantly, the Boeing proposal requied a change in the
 

benefits paid by an existig plan and did not involve policy issues raised by its 1999
 

conversion to a cash value plan. Simlarly, in General Electric Co. (Jan. 16. 2007), 
Vishay Technology, Inc. (Februar 19,2008), and Citigroup Inc. (December 31,2007), 
and the other cases in pages 2 and 3 of 
 DuPont's December 23, 2008 
 letter, the Staff 
permtted the exclusion of a shareholder proposal requiring benefit increases. 

We would concede that a request to change the level of plan benefits is par of the 
"ordiar course" of business with the meang of 
 Rule 14a-8(i)(7). The Dupont 
Workers' proposal is considerably difterent, a difference Dupont does not address in its 
letter. 

In Cracker Barrel Old Countr Stores, Inc. (October 13, 1992), the Staffheld that 
all employment related shareholder proposals raising social policy issues would be 
excludable under the "ordiar business" exclusion. However, on May 28, 1998, the
 

Commssion issued the curent version of Rule 14a-8b - Attachment # 1, reversed 
Cracker Barrel, and anounced that the Division wil retu to its case-by-case 

. approach. The Commssion concluded that "Since 1992, the relative importance of 
certai social issues relating to employment matters has reemerged as a consistent topic 
of widespread public debate." 63 Fed. Reg. 29106, 29108 (May 28, 1998) - Attachment 
#2. 

Four years after the Commssion's reversal of Cracker Barrel, the Staff 
acknowledged that the public debate regardig shareholder approval of equity 
compensation plans has become signficant. Consequently, in view of 
 the widespread 
public debate regardig shareholder approval of equity compensation plans and
 

.,. .,. consistent with its historical analysis of the "ordlar business" exclusion, the Staff 
revised its treatment of 


'. proposals relating to executive compensation.2 Division of 
Corporation Finance: Staff Legal Bulleti No. 14A - Shareholder Proposals (July 12,
 

2002). See Meredith Corporation (August 21,2008) - Attachment #3, where the Staff 
refused to permt the exclusion of a proposal requig the consideration of the use of 
recycled paper, a matter of signficant social policy. See also Chevron Corporation 
(March 22, 2008) - Attachment #4, where the Staff refused to permt the exclusion of 
another matter raising another signficant social policy issue, overseas operations in 
international parah states. 
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Contrar to DuPont's contentions, the choice between defied benefit and defined 
contrbution pension plans has become a signficant social policy issue. Durg the 
debate over the privatization of Social Securty and the tranfer of contrbutions to 

the market risk 
(k)-tye accounts, there was considerable debate over the allocation of 


in retirement accounts. That debate infuenced the outcome of the 2006 congressional 
elections. Recognzing the potent force opposing privatization, proponents of the 
privatization of Social Securty were afraid to raise the issue durg the 2008 election 
cycle. 

The recent stock market collapse has also brought ths issue into play. Defied
 

benefit plans are severely underfuded. But the drastic declies in 401(k)-tye accounts 
have forced employees to postpone retirement, often for years, in the hope that stock 
market improvements wil revive their accounts. Furermore, the declie in 401(k)-tye
 

accounts in 2008 has been so drastic that the govemmènt has amended laws to protect. 
retirees over 71, who are required to make withdrawals from their 401(k) accounts based 
on the value ofthe account on December 31, 2007, before the market collapse. The 2008 
stock market collapse prompted Congress to enact, and the President to sign, amendments 
to the Pension Protection Act of 2006. 

The Dupont Workers' proposal asks shareholders to vote to requie DuPont's 
Directors to consider the allocation of market risk: Should the risk be borne by the 
employees though the new savigs and investment plan or should it be borne by DuPont 
though the defied benefit plan? 

If the issues of pension plan solvency and the allocation of risk are not now 
matters of 
 widespread public debate, they soon will be. The Commssion should not be
 
behid the cure on these issues.
 

reasons, it is resp€?ctfuly requested that Dupont be requied toFor all of the above 

the ffDW.include the proposal of 


Please note that I have included six copies of ths letter and the attachments.
 
Also, I have forwarded a copy of ths letter and the attachments to counel for Dupont.
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Also, I would appreciate it if 
 you would stamp the enclosed extra copy ofthis 
letter, acknowledgig receipt, and retu it in the enclosed postage prepaid, self­
addressed envelope. Ths way I will know that ths letter has been received. Thans in 
advance for doing that. 

¡¡~iiy, 

Kenneth Henle 
General Counse , IBDW 

cc: Eri Hoover, Senior Counsel, Dupont
 

Jim Flickiger, President, IBDW 
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Division of Corporation Finance: 
Staff Legal Bulletin No. 14A 

Shareholder Proposals
 

Action: Publication of CF Staff Legal Bulletin 

Date: July 12, 2002 

Summary: This staff legal bulletin provides information for companies and 
shareholders regarding rule 14a-8 of the Securities Exchange Act of 1934, 

Supplementary Information: The statements in this staff legal bulletin 
represent the views of the Division of Corporation Finance. This bulletin is 
not a rule, regulation or statement of the Securities and Exchange 
Commission. Further, the Commission has neither approved nor 
disapproved its content. 

Contact Person: For further information, please contact Keir D. Gumbs at 
(202) 942-2900. 

Rule 14a-8 provides an opportunity for a shareholder owning a relatively 
small amount of a company's securities to have hi.!? or her proposal placed 
alongside management's proposals in that company's proxy materials for 
presentation to a vote at an annual or special meeting of shareholders. The 
rule generally requires the company to include the proposal unless the 
shareholder has not complied with the rule's procedural requirements or 
the proposal falls within one of the rule's 13 substantive bases for 
exclusion. 

Rule 14a-8(i)(7) is one of the substantive bases for exclusion in rule 14a-8. 
It provides a basis for excluding a proposal that deals with a matter relating 
to the company's ordinary business operations, The fact that a proposal 
relates to ordinary business matters does not conclusively establish that a 
company may exclude the proposal from its proxy materials. As the 
Commission stated in Exchange Act Release No. 40018, proposals that 
relate to ordinary business matters but that focus on "sufficiently significant 
social policy issues. . . would not be considered to be excludable because 
the proposals would transcend the day-to-day business matters. "1 

In the 2001-2002 proxy season, shareholders submitted proposals to 
several companies relating to equity compensation plans. Some of these 
proposals requested that the companies submit for shareholder approval all 
equity compensation plans that potentially would result in material dilution 
to existing shareholders. We received four no-action requests from 
companies seeking to exclude these proposals from their proxy materials in 
reliance on rule 14a-8(i)(7). In each instance, we took the view that the 

http:// ~ ov/interp: 'J 14a.htm /2009 
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proposal could be excluded in reliance on rule 14a-8(1)(7) because the 
proposal related to general employee compensation, an ordinary business 
matter.i 

has stated that proposals involving "the management ofThe Commission 


as the hiring, promotion, and termination of 
employees," relate to ordinary business matters..3 Our position to date with 
the workforce, such 


respect to equity compensation proposals is consistent with this guidance 
and the Division's historical approach to compensation proposals. Since 
1992, we have applied a bright-line analysis to proposals concerning equity 
or cash compensation: 

. We agree with the view of companies that they may exclude
 
proposals that relate to general employee compensation matters in 
reliance on rule 14a-8(1)(7);! and 

. We do not agree with the view of companies that they may exclude 
proposals that concern QD senior executive and director 
compensatIon in reliance on rule 14a-8(1)(7),s 

The Commission has previously taken the position that proposals relating to 
ordinary business matters "but focusing on suffciently significant social . 
polley issues. . . generally would not be considered to be excludable, 
because the proposals would transcend the day-to-day business matters
 

and raise policy issues so significant that it would be appropriate for 6' 
shareholder vote."~ The Division has noted many times that the presence of 
widespread public debate regarding an issue is among the factors to be 
considered In determining whether proposals concerning that issue 
"transcend the day-to~day business matters. ill 

We believe that the public debate regarding shareholder approval of equity 
compensation plans has become significant in recent months. 
Consequently, in view of the widespread public debate regarding 
shareholder approval of equity compensation plans and consistent with our 
historical analysis of the "ordinary business" exclusion, we are modifying 
our treatment of proposals relating to this topicß Going forward, we wil 
take the following approach to rule 14a-8(i)(7) submissions concerning 
proposals that relate to shareholder approval of equity compensation 
plans:2 

. Proposals that focus on equity compensation plans that may be used 
to' compensate only senior executive offcers and directors. As has 
been our position since 1992, companies may not rely on rule 14a-8 
(1)(7) to omit these proposals from their proxy materials. 

. Proposals that focus on equity compensation plans that may be used 
to compensate senior executive offcers, directors and the general 
workforce. If the proposal seeks to obtain shareholder approval of all 
such equity compensation plans, without regard to their potential 
dilutlve effect, a company may rely on rule 14a-8(i)(7) to omit the 
proposal from its proxy materials. If the proposal seeks to obtain 
shareholder approval of all such equity compensation plans that 
potentially would result in material dilution to existing shareholders, a

proposal from
company may not rely on rule 14a-8(i)(7) to omit the 


)http://ww .1terps/le~ . ':1.Ì1tm 
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its proxy materials. 

. Proposals that focus on equity compensation plans that may be used 
to compensate the general workforce only, with no senior executive 
offcer or director participation. If the proposal seeks to obtain

all such equity compensation plans, without 
regard to their potential dilutive effect, a.company may rely on rule 
shareholder approval of 

proxy materials. If the
14a-8(i)(7) to omit the proposal from its 


proposal seeks to obtain shareholder approval of all such equity
in material dilution

compensation plans that potentially would result 


to existing shareholders, a company may not rely on rule 14a-8(i)(7) 
to omit the proposal from its proxy materials. 

Companies and shareholders with questions about this bulletin are 
encouraged to call Keir D. Gumbs, Offce of Chief Counsel of the Division of 
Corporation Finance, at (202) 942-2900. 

l See Amendments to Rules on Shareholder Proposals, Exchange Act Release No.
 
40018 (May 21, 1998).
 

i See Adobe Systems (February 1, 2002) (proposal requesting that Adobe's 
Board of Directors "submit all equity compensation plans (other than those that 
would not result In material potential dilution) to shareholders for approval");

1,
see gl Cadence Design Systems (March 20, 2002); AutoDesk. Inc. (April 


1, 2002).2002); Svnopsys. Jnc, (April 


i See Exchange Act Release No. 40018 (May 21, 1998).
 

~ ~ fM, Bio- Technoloçiv General Corporation (April 28, 2000).
 

~ See ~ Battle Mountain Gold Company (February 13, 1992).
 

Q See Exchange Act Release No. 40018 (May 21, 1998). 

I ~ fMi Transamenca Corpçition (January 10, 1990) and Mt.ra Life and 
Casualty Company (February 13, 1992). 

8. This bulletin addresses only the specific matter of shareholder proposals 
relating to shareholder approval of equity compensation plans. We are not 
addressing or commenting on any other positions concerning shareholder 
proposals relating to equity compensation or cash compensation. 

~ We recognize that the New York Stock Exchange and the Nasdaq Stock Market
 

have, or are in the process of adopting, rules to require companies listed or 
quoted by them to provide for shareholder approval of some equity 
compensation plans. This bulletin does not address those rules. . 

http://www.sec.gov/interps/legal/cfslb14a.htm 
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29106 . Federal Register I Vol. 63, No. lO2/Thursday, May 28, 1998/Rules and Regulations 

electronic format. Paper copies of thè 
EDGAR Filer Manual may be obtained at 
the following address: Public Reference 
Room, U.S. Securties and Exchange 
Commission, Mail Stop 1-2, 450 5th 
Street, NW., Washington, DC 20549. 
They also may be obtained from 
Disclosure Incorporated by calling (800) 
638-8241. Electronic format copies are 
available through the EDGAR electronic 
bulletin board and posted to the SEC's 
Web Site. The SEC's Web site address 
for the Manual is http://ww.sec.gov/ 
asec/ofis/fierman.htm. Information on 
becoming an EDGAR E-maielectronic
 
bulletin board subscriber is available by 
contacting CompuServe Inc. at (800) 
576-4247. 

Dated: May 19, 1998. 
By the commission. 

Margaret H. Mcfarland, 
Deputy Secreta.
 

(FR Doc. 98-13876 Filed 5-27-98; 8:45 amI
 

BILUNG CODE 8010"1-U
 

SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 240 

(Release No. 34-0018; IC-23200; File No.
57-25-97) 

RIN 3235-AH20 

Amendments To Rules On Shareholder 
Proposals 
AGENCY: Securities and Exchange
 

Commission. 
ACTION: Final Rule.
 

SUMMARY: The Securities and Exchange
 

Commission ("we" or "Commission") is 
adopting amendments to its rules on 
shareholder proposals. The amendments 
recast rule 14a-8 into a Question & 
Answer Format that both shareholders 
and companies should find easier to 
follow, and make other modifications to 
existing interpretations of the rule. We 
are also amendig rule l4a-4 to provide 
clearer ground rues for companies' 
exercise of discretionar voting 
authority, and makig related 
amendments to rule l4a-5. 
EFFECTIVE DATE: The amendments are
 

effective June 29, 1998. 
FOR FURTHER INFORMATION CONTACT: 
Frank G. Zarb, Jr., of Sanjay M. 
Shirodkar, Division of Corporation 
Finance, (202) 942-2900, or Doretha M. 
VanSlyke, Division of Investment 
Management, at (202) 942-0721, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, D.C. 
20549. 
SUPPLEMENTARY INFORMATION: The
 

Commission is adopting amendments to 

rules l4a-8,1 l4a-4,2 and l4a-5 3 under 
the Securities Exchange Act of i 934 (the 
"Exchange Act"). 4 

I. Executive Sumar 
With modiications, we are adopting 

some of the amendments to our rules oIl 
shareholder proposals that we initially 
proposed on September 18,1997.5 As 
explaied more fully in this release, we 
modifed our original proposals based 
on our consideration of the more than 
2,000 comment letters we received from 
the public.6 

Our proposed changes evoked 
considerable public controversy, as have 
our earlier effort to reform these rules. 
Some shareholders and companies 
expressed overall support for our 
proposals.7 Certain of our proposals, 
however, were viewed as especially 
controversial, and generated strong 
comments in favor, as well as heavy 
opposition. B
 

The amendments adopted today: 
. Recast rule l4a-8 into a Question &
 

Answer format that is easier to read; 
. Reverse the Cracker Barel no­

action letter on employment-related 
proposals raising social policy issues; 

. Adopt other less significant 
amendments to rue l4a-8; and 

. Amend rule l4a-4 to provide 
shareholders and companies with 
clearer gudance on companies' exercise 
of discretionar voting authority.

These reforms, in our view, wil help 
to improve the operation of the rules 
governing shareholder proposals and 
wil address some of he concerns raised
 

by shareholders and companies over the 
last several year on the operation of the 
proxy process. 

We have decided not to adopt other 
elements of our original proposals, due 

117 CFR 240.14a-8. 
217 CFR 240. 14a-4. 
317 CFR 240. 14a-5. 
4 15 U.S.C. 78a et seq. 
s See our Proposing Release, Exchange Act 

Release No. 29093 (Sept. 18, 1997) (62 Fed. Reg. 
50682). 

6 The comment letters ar avaiable for Inpection
 

and copying in the Commision's PubIic Reference 
Room in fie number S7-25-97. Comments that 
were submitted electronicay are avaiable on the 
Commission's websIte (ww.sec.gov).
 

7 See, e.g., Comment Letters From Teachers 
Insurce and Anuity Asoc.lCollege Retiement
 
Equities Fund, Nov. 19, 1997 ("TI-CREF 
Letter"); CalIfornia Public Employees' Retiement 
System, Nov. 10, 1997 ("CALPERS Letter"); 
American Society of Corporate Secretaies, Dec. 8, 
1997 ("ASCS Letter"); the Busines Roundtable, 
Dec. 9, 1997 ("BRT Letter"); Barclays Global 
Investors, Dec. 4, 1997; Georgeson & Company Inc., 
Dec. 31, 1997 ("Georgeson Letter"). 

8 See, e.g., New York City Employees Retirement 
System, Nov. 5, 1997 ("NYCERS Letter"); Interfaith 
Center on Corporate Responsibilty, Dec. 23, 1997
 

("ICCR Letter"); American Bar Ass'n, Dec. 23,1997 
("ABA Letter"); Labor PolicyAss'n, Nov. 17, 1997 
(ULPA Letter"). 

in par to strong concerns expressed by
 

commenters. We are not adopting our 
original proposals to increase. the ,
 

percentage of the vote a proposal needs 
be resubmitted in future 

years; 9 to streamne the exclusion for 
before it can 


matters considered irelevant to
10 or to modi our

corporate business; 


administration of the rule that permits 
companes to exclude proposals that 
fuer personal grevances or special
 
interests.l1 We are also not adopting the
proposed "overrde" mechansm that 
would have permtted 3% of the 
shareownership to overrde a company's 
decision to exclude proposals under 
certain of the bases for exclusion set 
fort under Question 9 of amended rule
 

l4a-8.12 
Some of the proposals we are not 

adopting share a common theme: to 
reduce the Commission's and its stafs
 

role in the process and to provide 
shareholders and companies with a 
greater opportnity to decide for
themselves which proposals are 
suficiently important and relevant to
 

the company's business to justi
 

inclusion in its proxy materials. 
However, a number of commenters 
resisted the idea of signifcantly 
decreasing the role of the Commission 
and its staf as inormal arbiters through 
the administration of the no.:action letter 
process. Consistent with these views, 
commenters were equally unsupportive 
of fundamental alternatives to the 
existing rule and process that, in 
different degrees, would have decreased 
the Commission's overall paricipation. 

While we have tried to provide the 
most fai, predictable, and effcient 
system possible, these rules, even as 
amended, wil continue to require us to 
make dificult judgments about
 

interpretations of proposals, the motives 
of those submitting them, and the 
policies to which they relate. We wil 
continue to explore ways to improve the 
process as opportnities present 
themselves. 

II. Plai-Englsh Question & Answer
 
Fonnat
 

We had proposed to recast rule l4a­
8 into a more plain-English Question & 

13 We are adopting that

Answer format. 


proposal, and the amended rule wil be 

9 See paragraph (12) under Question 9, formerly 
rule 14a-8(c)(12) (17 CFR 240.14a-8(c)(12)).
 

10 Paragraph (5) under Question 9, former rule
 

14a-8(c)(5)(17 CFR 240.14a-8(c)(5)). 
1 I Paragraph (4) under Question 9, former rule 

14a-8(c)(4)(17 CFR 240.14a-8(c)(4)J. 
12 The mechanism had been Included in 

Paragraph 10 of rule i 4a-8 as proposed to be 
amended. See Proposing Release. 

13 Unless specifcaiy indicated otherwise, none
 

of these revisions are intended to signal a change 
in our current Interpretations. 
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the Commission's fit in question and
 

answer format. Most commenters who 
addressed this. proposal expressed 
favorable views, believing that it would 
make the rule easier for shareholders 
and companies to understand and 

14follow. 

In addition to the other amendments 
described in this release, we have made 
some minor revisions to the language 
we had proposed to conform with the 
new plain English format. For example, 
on the proposed revisions to paragraph 
(1) under Question 9, which is former
rule 14a-8(c)(1),15 commenters stated, 
and we agree, that the reference to "the 
state of the company's incorporation" 
may appear narower than the actual 
scope of the rue because some entities 
that may be subject to the rue, such as 
partnerships, are not "incorporated." 16
 

Accordingly, the rule as adopted refers
 
to "the laws ofthe jursdiction of the
 
company's organization."
 
We are adopting minor plain-English
 

revisions to paragraphs (2), (3), and (4)
 
under Question 9, former rues 14a­

,18 and (c)(4). Because we
8(c)(2)P (c)(3) 


are not adopting the proposed
 
substantive amendments to paragraph
 
(5), former rule 14a-8(c)(5), we are
making only minor, non-substantive
 
modifications to the language of that
 
rule so that it conforms to the new
 
plain-English approach.


We are adopting the revisions to
,19 now

former rule 14a-8(c)(6) 


paragraph (6) under Question 9, as
 
proposed.20
 

14 See, e.g.. CALPERS Letter; State Teachers' 
Retirement Sys. (California), Jan. 12, 1998; Ethics in 
Investment Committee of the Sisters of Charity of 
Saint Elizbeth Station, Nov. 19, 1997; Mr. H. Carl
 

McCall, Comptrller of the State of New York, Dec. 
24, 1997; American Corporate Counsel Asoc.. Dec. 
31,1997 ("ACCA Letter"); ASCS Letter; Eatman 
Kodak Co., Nov. 25, 1997; Banc One Corp.. Dec. 9. 
1998. Some commenters. however. did not believe 
that the new format would signcatly improve 
the rule's operation. See, e.g., ABA Letter; New 
York State Bar Assoc., Dec. 10, 1997 ("New York 
State Bar Letter"). 

15Rule 14-8(c)(l) (17 CFR 240.14a-8(c)(1). 
16 See ABA Letter; ICCR Letter; Investment 

Company Institute. Dec. 30, 1997 ("ICI Letter"),
 
17Rule 14a-8(c)(2) (17 CFR 240.14a-8(c)(2)).
 
16 Rule i 4a-8(c)(3) (17 CFR 240. 14a-8(c)(3)) . 
19Rule 14a-8(c)(6) (17 CFR 240.14a-8(c)(6)). 
20 One commenter thought the proposed language 

could be read as precludig companes from 
excludig proposals that companies lack power to
 

implement. See ABA Letter. To the contrai, the 
revised rule contiues to refer to situations where 
a company lacks "power" to implement the 
proposal. Thus, for exple. exclusion may be 
justied where implementig the proposal would
 
require intervening actions by independent third 
pares. See, e.g.. SCEcorp (Dec. 20, 1995) (proposal
 

that unafiated fiduciar trstees amend votig 
agreements). Under curent sta interpretations, 
however, exclusion would not normaly bejustled 
If the proposal merely requies the company to ask 
for cooperation from a third part. See. e.g., 
Norteast Utilities System (Nov. 7, 1996) (proposal
 

While we are makng minor 
conformng changes to the language of 
paragraph (7). under Question 9, 
formerly rue 14a-8(c)(7),21 we have
 

decided not to adopt the proposed 
language changes to ths rue, or the list 
of ilustrative examples, other than to
 

replace the reference to "registrant" 
with "company." 22 We had proposed to
 
revise the rile's language because we 
thought that the legal term-of-ar 
"ordinar business" might be confusing
 

to some shareholders and companies. 
The term refers to matters that are not 
necessarily "ordinar" in the common 
meaning of the word, and is rooted in 
the corporate law concept providing 
management with flexibilty in diecting 
certain core matters involving the 
company's business and operations. 
Several companies and shareholders
 
nonetheless objected to the proposed
 
revisions, parcUlarly the elimiation of 
the "ordinar business" language, on
 

the ground that most participants in the 
shareholder proposal process are now so 
familar with the "ordinar business" 
language that they might misconstre 
the revisions as signaling an interpretive
 

change.23 Indeed, since the meaning of 
the phrase "ordinar business" has been
 

developed by the cours over the year 
through costly litigation and essentialy 
has become a term-Of-ar in the proxy
 
area, we recognize the possibilty that
 
the adoption of a new term coUld inject 
needless costs and other ineffciencies
 

into the shareholder proposal process.

We are adoptig with one
 

modifcation the proposed language
 

changes to paragraph (8) under Question 
9, formerly rue 14a-8(c)(8).24 The rule
 

as proposed woUld have permitted
 
companies to exclude a proposal that
 
"relates to an election for membership 
on the company's board of diectors."
 

Based on a suggestion from one 
commenter, in order to account for non­
corporate entities with principal 
governing bodies bearing names other 

that the company ask a thd par to coordinate
 

annual meetings held by public companies). 
21 Rule 14a-8(c)(7) (17 CFR 240. 14a-8(c)(7)). 
22Two commenters suggested that we include a 

non-exclusive list of examples of matters parcular 
to investment companies that would be excludable 
per se under the ordinai busines exception. See 
ICI Letter; Gordon Altman Butowsky Weltzen
 
Shaov & Wein, Dec. 16. 1997. We have not
 
followed the suggestion. We believe that investment 
companies are not sufciently dierent from other
 

tyes of Isuers to mae it appropriate for us to
designate a predefined set of topics that would be 
excepted from the shareholder proposal proces 
established under Rule 14a-8. 

23 See, e.g., ICCR Letter; Jessie Smith Noyes 
Foundation, Nov. 14, 1997 ("Jessie Smith Noyes 
Letter"); Long View Collective Investment Fund, 
Jan. 5. 1998 ("Long VIew Letter"); ABA Letter; The
Chase Manhatt Corp.. Jan. 14. 1998 ("Chae 
Manattan Letter"). 

24 Rule 14a-8(c)(8) (17 CFR 240. 14a-8(c)(8)). 

than the "board of directors," the rule 
as adopted refers explicitly to elections 
to an "analogous governing body. "25 

We are adopting as proposed oUr 
revisions to paragraph (9) under 
Question 9, formerly rule 14a-8(c)(9).26

As amended, the rule permits a 
company to exclude a proposal that 
"directly conficts with one ofthe 
company's own proposals to be 
submitted to shareholders at the same 
meeting." 27
 

We are adopting as proposed the 
revisions to paragraphs (10) and (11)
 

under Question 9, formerly rules 14a­
8(c)(10) 28 and 14a-8(c)(1l).29 The 
revisions to paragraph (10) reflect an 
interpretation that we adopted in 
1983.30 

Although we are not adopting 
proposed substative revisions to 
paragraph (12), formerly rue 14a­
8(c)(12),31 we are adopting noIl­
substantive revisions to conform the 
rule to the new plain-English approach. 

The Commission, through the 
Division of Corporation Finance (the
 
"Diviion"), anticipates establishing a
 
special electronic maibox only for rule
 
14a-8 correspondence through which
 
both shareholders and companies wil
 
be permitted to make electronic
 
submissions under this rule, including
 
follow-up correspondence.
 

m. The Interpretation of Rule 14a­

8(c)(7): The "Ordinar Business" 
Exclusion
 

We proposed to reverse the position
 
announced in the 1992 CrackerBarel
 
no-action letter concerning the 
Division's approach to employment­
related shareholder proposals raising 
social policy issues.32 In that letter. the 
Division announced that 

The fact that a shareholder proposal 
conceming a company's employment 

25 See ABA Letter. 
26 Rule 14a-8(c)(9) (17 CFR 240.14a-8(c)(9)). 
27 One commenter thought that the word 

"directly" may appear to signal a narrowing of the 
exclusion. See ABA Letter. We believe that the 
revisions accurately convey our curent 
interpretations of the rule; of course. by revising the 
rule we do not intend to imply that proposals must 
be identical in scope or focus for the exclusion to 
be available. See, e.g., SBC Communications (Feb. 
2. 1996) (shareholder proposa on calcultion of 
non-cash compensation directly conficted with 
company's proposal on a stock and incentive plan). 

28Rule 14a-8(c)(10) (17 CFR 240.14a-8(c)(10)). 
29Rule 14a-8(c)(1l) (17 CFR 240.14a-8(c)(1l)). 
30ln Exchange Act Release No. 20091 (Aug. 16, 

1983) (48 FR 38218). we stated that a proposal may 
be excluded under the rue If it has been 
"substantiy implemented."
 

31 As explaied in Section VI below. we have
 

decided not to modi the percentage of the 
shareholder vote that a proposal must receive in 
order to be entitled to re-submission in future years. 

32 See Cracker Barel Old Countr Stores, Inc. 
(Oct. 13. 1992).
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policies and practices for the general 
workforce is tied to a social issue wil no 
longer be viewed as removing the proposal 
from the realm of ordiai business
 

operations of the registant. Rather,
 

determnations with respect to any such 
proposals are properly govemed by the 
employment-based nature of the proposal, 

We are adopting our proposal to 
reverse the Cracker Barel position. 
which provided that all employment­
related shareholdér proposals raising 
social policy issues would be 
excludable under the "ordinar 
business" exclusion.33 The Division 
wil retun to its case-by~case approach
 

that prevaied prior to the Cracker
 

Barel no-action letter. .
 
In applying the "ordinar b~sines~"
 

exclusion to proposals that raise social
 
policy issues. the Division seeks to use
 
the most well-reasoned and consistent 
standards possible, given the inherent
 
complexity of the task. From time to
 
time, in light of experience dealng with 
proposals in specifc subject areas, and 
reflecting changing societal views. the 
Division adjusts its view with respect to 
"social policy" proposals involving 
ordinar business. Over the years, the
 

Division has reversed its position on the 
excludability of a number of types of 
proposals, including plant closings,34
 

tobacco products,35
 
executive compensation,36 and golden
 
parachutes.37
 

We believe that reversal of the
 
Division's Cracker Barel no-action
 
letter, which the Commission had
 
subsequentlyáfired,38 is waranted.
 

the manufactue of 


Since 1992, the relative importance of 
certain social issues relating to
 

employment matters has reemerged .as a 
consistent topic of widespread public 
debate.39 In addition, as a result of the 
extensive policy discussions that the 
Cracker Barrel position engendered, and 
through the rulemaking notice and 
comment process, we have gained a 
better understanding of the depth of 
interest among shareholders in having 

33The reversal Is effective as ofMay 21. 1998. and 
wl1 apply to future Division no-acton responses. 
It wil apply to any rule 14a-8 no.actlon submision 
that the Division has received before May 21. 1998 
If the Division has not Isued a corrponding no­
action response by the close of business on May 20. 
1998.
 

34 See Pacffc Telesis Group (Feb. 2. 1989).
 
35 See Phillp MOTTis Companes. Inc. (Feb. 13. 

1990).
 
36 See Reebok IntI Ltd. (Mar. 16. 1992).
 
37 See Transamerica Corp. Oan. 10, 1990). 
38 See Letter dated Januai 15, 1993 from 

Jonathan G. Katz. Secretary to the Commission, to
Sue Ellen Dodell. Deputy Counel. Offce of 
Comptroller, City of New York. 

39 See e.g., Investors Focus on Diversity at Texaco 
Annual Meeting: Company Faces 94 Discrimination 
Filngs. The Washington Post, May 14,1997;
 

Shareholders Press Shoney's on Bias Issue, The 
New Y6rk Times. Dec. 26. 1976). 

an opportnity to express their views to 
company management on employment­
related proposals that raise sufciently 
signifcant social policy issues.

Reversal of the Cracker Barel no­
action position will result in a return to 
a case-by-case analytcal approach. In
 

making ditinctions in this area, the 
Division and the Commission wil 
continue to apply the applicable 
stadard for determning when a
 
proposal relates to ,. ordinar business. " 
The standard, originaly arculated in
 

the Commssion's 1976 release, 
provided an exception for cert
 

proposals that raise signcant social 
policy issues.4o
 

While we acknowledge that there is
 
no bright-line test to determine when
 
employment-related shareholder
 
proposals raising social issues fall
 
within the scope of the "ordinar
 
business" exclusion, the stáf will make
 
reasoned distinctions in decidig
 
whether to funish "no-action" relief. 
Although a few of the distinctions made 
in those cases may be somewhat 
tenuous, we believe that on the whole 
the benefit to shareholders and 
companies in providing guidance and 
informal resolutions wil outweigh the 
problematic aspects of the few decisions 
in the middle ground.

Nearly all commenters from the 
shareholder community who addressed 
the matter supported the reversal of this 
position.41 Most commenters from the 
corporate community did not favor the 
proposal to reverse Cracker Barel, 
though many indicated that the change 
would be acceptable as par of a broader 
set of reforms.42 

Going forward, companies and 
shareholders should bear in mind that 
the Cracker Barel position related only 
to employment-related proposal raising 
certain social policy issues. Reversal of 
the position does not áfect the 
Division's analysis of any other category 
of proposals under the exclusion, such 
as proposals on general business 
operations.

Finally, we believe that it would be 
useful to summarze the principal 
considerations in the Division's 
application, under the Commission's 
oversight. of the "ordinar business"
 

exclusion. The general underlying 

40 See Exchange Act Release No. 12999 (Nov. 22. 
1976) (41 FR 52994). 

41 See e.g.. Calvert Group. Nov. 26. 1997 ("C~vert 
Letter"); Center for Responsible Investig, Rec ~ 
Nov. 3, 1997; Captains Endowment Asoc.. Rec d 
Nov. 6. 1997; Social Investment Foru. Jan. 2. 1998 
("Socia Investment Forum Letter").

42 See. e.g.. ASCS Letter; ACCA Letter; BRT 
Letter; AllledSignal Inc.. Nov. 24.1997; Ashland 
Inc" Nov. 21. 1997: LPA Letter; Sullvan & .

Cromwell 
Letter") . 
Cromwell. Dec. 29. 1997 ("Sullvan & 


policy of this exclusion is consistent 
with the policy of most state corporate
 

laws: to confine the resolution of 
ordinar business problems to
 

management and the board of directors. 
since it is impracticable for shareholders 
to decide how to solve such problems at 
an annual shareholders meeting.
 

The policy underlyig the ordinar 
business exclusion rests on two central 
considerations. The first relates to the 
subject matter of the proposal. Certain 
taks are so fudamental to 
management's abilty to ru a company 
on a day-to-day basis that they could 
not, as a practical matter, be subject to
 

direct shareholder oversight. Examples 
include the management of the 
workforce, such as the hirng, 
promotion, and termination of 
employees, decisions on production 
quality and quantity, and the retention 
of suppliers. However, proposals 
relating to such matters but focusing on 
sufciently significant social policy
 

issues (e.g., signifcant discrimination
 
matters) generaly would not be
 

'considered to be excludable, because 
the proposals would transcend the day­
to-day business matters and raise policy 
issues so signicant that it would be 
appropriate for a shareholder vote.43
 

The second consideration relates to 
the degree to'which the proposal seeks
 
to "micro-manage" the company by
 
probing too deeply into matters of a
 
complex natue upon which 
shareholders, as a group, would not be
 
in a position to make an inormed
 
judgment.44 This consideration may
 
come into play in a number of
 
circumstances, such as where the
 
proposal involves intricate detaiL, or 
seeks to impose specific time-frames or 
methods for implementing complexpolicies. . .


A similar discussion in the Proposing 
Release of the primar considerations 
underlying our interpretation of the 
"ordinar business" exclusion as
 

applied to such proposals raised some 
questions and concerns among some of 
the commenters. Because of that 
concern, we are providing clarification 
of that positon.45 One aspect of that 

43 See, e.g.. Reebok Intl Ltd. (Mar. 16. 1992) 

(notig tht a proposal concerng senior executiVe

compensation could not be excluded pursuant to 
rue 14a-8(c)(7)). 

44 Exchange Act Release No. 12999 (Nov. 22. 
1976). 

45 The exclusion has been Interpreted previously
 

by the Commision. See, e.g.. Exchange Act Release 
No. 20091 (Aug. 16. 1983) (48 FR 38218): Exchange 
Act Release No. 12999 (Nov. 22. 1976) (41 FR 
52994): Exchange Act Release No. 4950 (Oct. 9. 
1953) (I8 FR 6646). It has also been Interpreted by 
the court. See. e.g.. Grimesv. Ohio Edison Co.. 992
 

F.2d 455 (2d Clr. 1993); Rooseveltv. E.I. Du Pont 
De Nemours & Co., 958 F.2d 416 (D.C. Clr. 1992); 
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discussion was the basis for some 
commenters' concern that the reversal of 
Cracker Barel might be only a paral
 

one. More specificaly, in the Proposing 
Release we explained that one of the 
considerations in makng the ordinar 
busines determination was the degree
 

to which the proposal seeks to micro­
manage the company. We cited 
examples such as where the proposal 
seeks intrcate detail, or seeks to impose 
specific time-frames or to impose 
specific methods for implementing 
complex policies. Some commenters 
thought that the examples cited seemed 
to imply that al proposals seeking 
detail, or seekig to promote time­
frames or methods, necessarly amount
 
to "ordinar business." 46 We did not
 

intend such an implication. Timng
 
questions. for instance, could involve
 
significant policy where large
 
differences are at stake, and proposals 
may seek a reasonable level of detail
 
without running afoul of these
 
considerations. 4 7
 

Furer, in a footnote to the same
 

sentence citing examples of 
"micromanagement," we included a
 
citation to Capital Cities/ABC, Inc.,
 
(Apr. 4, 1991),involving a proposal on
 
the company's afirmative action
 

policies and practices.48 Some 
commenters were concerned that the 
citation might imply that proposals
 
similar to the Capital Cities proposal
 
today would automaticaly be
 
excludable under "ordinar business"
 

on grounds that they seek excessive 
detaiL. Such a position, in their view, 
might offset the impact of reversing the 
Cracker Barrel position. However, we 
cited Capital Cities/ABC, Inc. only to
 

support the general propositon that 
some proposals may intrde unduly on 
a company's "ordinar business" 

432
Medical Committee for Human Rlghtsv. SEC, 


F.2d 659 (D.C. Cir. 1970); New York City 
Employee's Retirement Sys. v. SEC, 843 F. Supp. 
858, rev'd 45 F.3d 7 (2d Cir. 1995); Amalgamated 
Clothing and Texte Workers UnIon v. Wal-Mar 
Stores, Inc., 821 F. Supp. 877, 891 (S.D.N.Y. 1993). 

46 See, e.g., ICCR Letter; LongView Letter; Letter 
from Profesor Harey J. Goldschmld of Columbia 
University School of Law, and Ira M. Milstein,
 

Senior Parer, Well, Gotshal & Manges LLP, Dec.
 

23, 1997 ("Goldschmld and Milstein Letter"). 
Compare Chase Manhatt Letter. 

47 See, e.g.. Rooseveltv. E.1. Du Pont De Nemours 
& Co.. 958 F.2d at 424-427 (one.year dlerence in
 

timing of CFC production phase.out does not 
implicate signifcant policy, but longer period 
might implicate signcant policy). In 
Amalgamated Clothing and Texe Workers Union, 
821.F. Supp. at 891, the cour required Wal-Mar 
to Include a proposal in its proxy materials that 
sought Inormation on the company's afmative 
action policies and practices, although it also 
required the proponents to make certai revIsions
 

designed to ensure that the proposal did not seek 
excessive detaL. 

48 See Proposing Release. Footnote 79. 

14a-4(c)(I) allows a company votingoperations by viue of the level of detail 
. discretionar authority where thethat they seek. We did not intend to 
company did not have notice of theimply that the proposal addressed in 
matter by a date more than 45 daysCapital Cities, or simiar proposals, 
before the month and day in the curentwould automaticaly amount to 
year correspondig to the date on which"ordinar business." Those
 
the company firt inailed its proxydeterminations wil be made on a case­
materials forthe prior year's annual

by-case basis, takng into account factors 
meeting of the shareholders, or by a datesuch as the natue of the proposal and 
established by an overriding advancethe circumstances of the company to 
notice proviion,slwhich it is directed. As an example, assume a company

IV. Rule 14a-4: Discretionar Voting	 mailed this year's proxy materials on
Authority	 March 31, 1998 for an annual meeting 

on May 1, 1998. Next year, the companyWe had proposed amendments to rule 
also schedules an early May annual14a-4, and related amendments to rule 
meetig. The notice date established byl4a-5, to provide clearer guidelines for
 
new rule 14a-4(c)(1) for non-14a-8companies' exercise of discretionar
 
proposals is 45 days before March 31, orvoting authority in connection with 
Februar 14. Thus Februar 14, 1999
anual shareholder meetings.49 We are
 
would represent the notice date for theadopting our proposals with some 

modifcations.	 puroses of amended rue 14a-4(c)(1)
unless a diferent date is established byAs we explaied in the Proposing 
an overriding advance notice provisionRelease, rule l4a-4 did not clearly
 
in the company's charer or bylaws.52address the exercise of discretionar 

A few commenters thought thatvoting authority if a shareholder advance notice of 45 days might provideproponent chooses not to use rule 14a­ an insuficient amount of time for some8's procedures for placing his or her companies with longer printing andproposal in the company's proxy	 53 However, we do
maiing schedules.
materials. This may occur if the not believe that it is necessar to extendproponent notifies the company in the 45-day advance notice period, sinceadvance of the meeting of his or her most companies should have someintention to present the proposal from flexibilty under state law to prolong thethe floor of the meeting, and commences 
period though advance notice
his or her own proxy solicitation, provisions. We stated in the Proposingwithout ever invoking rue 14a-8's Release that we did not intend toprocedures. Our amendments to rule intedere with the operations of state lawl4a-4(c)(I), and new paragraphs 14a-4 authorized definitions of advance notice 

(c)(2) and (c)(3). are designed to provide set forth in corporate bylaws and/or
companies with clearer guidance on the arcles of incorporation, and a number 
scope of permissible discretionar
 of commenters supported this
voting power in the context of a non- 54 Accordingly, an advance

approach.
14a-8 proposal. notice provision would overrde the 45-
A. Rule 14a-4(c)(1	 day period under rue 14a-4, resulting 

We are adopting essentialy as 
of Carters and Joiners of America ("Carenters

proposed new rule 14a-4(c)(I), which Letter"); International Union of Operatig

replaces a "reasonable time" standard Engieers, Dec. 29, 1997 ("Engineers Letter");
 
with a clear date afer which notice to
 International Brotherhood of Teamsters, Dec. 23, 

1997 ("Teamsters Letter"). A few commenters didthe company of a possible shareholder not favor the proposal. See e.g., Ganett Corp., Nov. 
proposal would not jeopardize a	 NeedIetrades.20. 1997; CALPERS Letter; Union of 


company's abilty to exercise	 Indus and Texe Employees, Jan. 2, 1998 
discretionar voting authority on that	 ("UNIT Letter").

5\ An advance notice provIsion Is a requlrementnew matter when and if raised at the 
in a company's charer or bylaws that a shareholderannual meeting. Most commenters who proponent notify the company of his/her intention

addressed this proposal expressed to present a proposal a certai number of days or 
favorable views,so Amended paragraph weeks prior to the shareholders' meeting or the 

maling of proxies. 
52 As amended, rue 14a-5(e) requires companies49 DIscretionaiy votig authority Is the abilty to
 

to dIsclose thIs date in each annua meeting proxyvote proxies that shareholders have executed and statement or its equlvalent. See Section V below.returned to the company, on matters not 53 See, e.g.. ACCA Letter; Citicorp, Dec. 23, 1997
specificaly reflected on the proxy card, and on 
which shareholders have not had an opportunity to	 ("Citicorp Letter").

54 See, e.g.. Air Products and Chemicals. Ine.. Dec.
vote by proxy. Whie not necesarily limited to
 

22, 1997; NationsBan, Nov. 21, 1997; BRT Letter;anual meetigs involving the election of dirctors, 
Sullivan & Cromwell Letter. Other commenters who 

expresed concers about proponents' attempts to 
thIs ha been the contex in which companies have 

generaly supported proposed new paragraph 14a­
"end ru" arund the rule 14a-8 proces. 4(c)(l) dId not note an objection to thIs aspect of 

50 See, e.g., ICCR Letter; TIA-CREF Letter; the rules operation. See e.g., Carenters Letter, 
Longview Letter; Engieers Letter; leCR Letter;LongVIew Letter, BRT Letter; ACCA Letter; Barclays TI-CREF Letter.Global Investors, Dec. 4, 1997; United Brotherhood 



29110 Federal Register/Vol. 63, No. lO2/Thursday, May 28, 1998/Rules and Regulations 

55 or longer period.56 Thein a shorter 


rule continues to requie inclusion of a 
specific statement, in either the proxy 
statement or proxy card, of an intent to 
exercise discretionar voting authority 
in these circumstances. 

Paragraph 14a-4(c)(l) as adopted 
continues to incorporate a "reasonable 

if the company did not 
hold an annual meeting of shareholders 
during the prior year, or if the date of 
the annual meeting has changed by 
more than 30 days from the prior year. 
While one commenter suggested an 

time" standard 


alternative mechansmdesigred to 
provide a more specific "default" date, 
we were concerned that such an 
alternative approach might make the

57 
rule unjustiiable complex. 


B. Rule 14a-4(c)(2) 

Proposed new paragraph 14a-4(c)(2) 
addressed a company's abilty to 
exercise discretionar voting authority
 

for an annual shareholders' meeting 
notwithstanding its receipt of "timely"
 
advance notice of a non-14a-S
 
shareholder proposal as defined by
 
paragraph 14a-4(c)(I).58 We are 
adopting new paragraph (c) (2) , but with 
some modifcations of the original 
proposal.

As originally proposed, paragraph 
14a-4(c)(2) would have permtted the 
exercise of discretionar voting
 
authority by company management if
 
the company's proxy materials were to
 
include: (i) in the proxy statement, a
 
discussion of the natue of the matters 
as to which adequate advance notice has 
been received, and how the company 
intends to exercise its discretion to vote 
on each such matter should it be 
presented to shareholders at the 
meeting, and (ii) on the proxy card, a 
cross-reference to the discussion in the 
proxy statement and a box allowing 
shareholders to withhold discretionar 
authority from management to vote on 

55 A company that mails its proxy materias 
before the expiration of the period establIshed by 
an advance notice bylaw would continue to be 
subject to the notice even though it has aleady 
mailed its proxies. 

56 One commenter suggested that we move the 
parenthetical referring to the effect of advance 
notice provIsions from the middle of the fit 

sentence of pargraph 14a-4(c)(l) as proposed to 
the end of that sentence in order to clarif tht an 

the designated matter(s). The pre­
rue are
conditions to reliance on the 


discussed below. 

1. Proxy Statement Disclosure 

On the fist pre-condition of the 
proposed rue, requiring disclosure of 
the natue of potential non-14a-S 
shareholder proposals, a number of 
commenters objected to our use of the 
word "discussion." 59 In their view, the 
word "discussion" appears to signal a 
depare from the Diviion's current 
position expressed in its Idaho Power 
and Borg-Wamerno action letter 
responses.60 Under those no-action 
responses, companes must only 
"advise" shareholders of, rather than 
"discuss," the natue of proposals that
 

may be raised. Because we intended no 
departue from the disclosure element 

the Division's no-action position,of 

paragraph (c) (2) as adopted replaces the 
word "discussion" with "advice." We
 
remind you that the disclosure
 
prescribed by amended rule 14a-4(c)(2), 
as with any disclosure item, must take
 
into account the disclosure
 
requiements of the proxy anti-fraud 
rule.51 

2. No Separate Voting Box
 
On the second pre-condition of
 

proposed paragraph 14a-4(c)(2), a 
number of commenters objected to the
 
inclusion of a separate voting "box"
 
permittg shareholders to withold
 
discretionar authority from 
management on a non-14a-S
 
shareholder proposal as to which
 
adequate advance notice had been
 
received in the context of an anual 
meeting or its equivalent. Some stated 
that a voting box permittng 
shareholders to withhold discretionar 
voting authority in some circumstances 
may be confsing if shareholders are 
alo independently solicited by the 
proponent in support of the same 
proposal.52 We agree that inclusion of 

59 See e.g., Chevron Corp, Nov. 25, 1997; USX 
Corp., Dec. 18, 1997.
 

60 Idaho Power Co. (Mar 13, 1996); Borg.Warer 
Security Corp. (Mar. 14, 1996).
 

61 See rue 14a-9 (17 CFR 240.14a-9). 
62 See, e.g., Georgeson Letter; ICCR Letter; UNTE 

Letter; DavIs, Cowell & Bowe, LLP, Jan. 2, 1998. 
One commenter gave the following example. An 
insurgent sends out a proxy card seekig 

advance notice provIsion would override the 45-day sharholder votes on its shareholder resolution. A 
period establIshed by the rue whether the shareholder who receives the insurgent's card votes 
provIsion runs from the meetig date or from the in favor of the proposal, and executes and retu

eithermailing date. See Sullivan & Cromwell Letter. We the inurgent's card. But then the company 

agree and have made the revIsion. solicits, or resolicits, the same shareholder, and 
57 See Sulivan & Cromwell Letter. includes a "withhold" box on management's proxy 
58 A few commenters also thought that we should cad relatig to the same non-14a-8 proposal. Since 

the shareholder does not wish to grant managementfurter clarify that new paragraph 14a-4(c)(2) 
discretionai votig authority on the proposal, it
comes into play only if the company receives timely 
checks the box. But then, in the commenter's view,notice of a non-14a-:8 proposal for the purposes of 
it may be unclear whether the shareholder hasparagraph (c)(i). We added clarifing language to 
executed a subsequent proxy that revokes thethe end of paragraph (c) (1) and the beginning of 
shareholder's execution of the Insurgent's cardparagraph (c)(2) in response to these comments. 

box on.companies' proxy 
cares may be confuing in some 
the proposed 


53
circumstances. 

Other commenters objected to the 
separate voting box because they believe 
that the potential availabilty of the box 
would in effect create a new system for 
submittng shareholder proposals 
without havig to comply with the
 
restrctions under rule 14a-S,64 In their
 

view, the prospect of obtaining a voting 
box with a cross-reference to disclosure 
of the natue of the potential proposal 
in the proxy statement would encourage 
the submission of more shareholder 
proposals outside rue 14a-S's 
mechansms. 

Accordingly, we have decided not to 
include the new voting box as par of
 

new rule 14a-4(c)(2). A shareholder's 
execution of a proxy card wil confer 
discretionar voting authority if the 
requirements of the rule are satisfied. 

3. Percentage of Shareholders to be 
Solicited
 

Several commenters also objected to
 
proposed new paragraph 14a-4(c)(2) on 
grounds that it would permt a company
to exercise discretionar voting 
authority at an anual shareholders 
meetig even if the shareholder 
proponent had independently solicited 
the percentage of shareholders required 
to car the proposal,65 These
 

commenters believe that a company
 
should not be permitted to vote
 
uninstrcted proxies if the proponent
 
has put the proposal "in play" by 
providing a proxy statement and form of 
proxy to a signifcant percentage of the 
company's sharehownership. On this
 
point, proposed paragraph 14a-4 (c) (2)
 
represented a deparre from the 

under applicable state law. See ICCR Letter at 32­
33. 
63 A few commenters from the sharholder
 

community suggested tht we overcome posible
 
confusion by requiring companies to perit
 

sharholders to vote "for" or "against" non-14a-8 
proposal. Commenters from the corporate 
community that addresed the matter opposed such 
an approach, and we believe that the amendments 
adopted today adequately accomplish our goal of 
providlng clearer guidelines in thIs area. Contrai 
to the statements by some commenters, it is not 
necesily a precondition for the exercIse of 
dIscretionai votig authority under the Division's
 

curnt no-action letters that companies include an
 

exta item on their proxy cads permittg 
shareholders to vote "for" or "againt" non-14a-8 
proposals. See Idaho Power and Borg- Warner. 

64 See, eg., BRT Letter; ASes Letter; J.C. Penny 
Company, Dec. 19, 1997; Champion Int'I Corp., Dec. 
18, 1997; International Paper, Nov. 19, 1997.

65 See, e.g., Mr. Jack Sheinan, Vice-Chair 
Amalgamated Ban of New York, and President 
Emeritus Amalgamated Clothing and Textile
 
Workers Union AF-CIO, CLC, Nov. 7, 1997;
 
Seivice Employees Intl Union, Dec. 31, 1997;
 
Engieers Letter; Carenters Letter; National 
Electrical Benefit Fund, Dec. 22, 1997 ("NEBF 
Letter"). 
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"percentage of shares solicited" 
standard articulated in the Division's 
Idaho Power and Borg- Warer no-action
 

positions.
In response to these comments, and in 

light of our decision not to adopt the 
proposal to.require that the Company 
include an additional box on its proxy 
cards for witholding discretionar 
voting authority, we have decided to 
codify the "percentage of shares 
solicited" standard of the Division's
 

current no-action positions. The final 
rule therefore precludes a company 
from exercising discretionar voting
 

authority on matters as to which it has 
received adequate advance notice if the 
proponent provides the company as par 
of that notice with a statement that it
 
intends to solicit the percentage of
 
shareholder votes required to car the
 

proposal, followed with specifed 
evidence that the stated percentage had
 
actualy been solicited.


As we explained in the Proposing
 
Release, this aspect of the Division's no­

action position had been the source of
 

uncertainty for companes. A company
 
may not know whether a shareholder
 
intends to begin to solicit proxies
 
independently, or how many
 
shareholders wil be solicited if a
 
solicitation is actually commenced. We 
understand that in a number of
 
instances companies were forced to
 
guess whether its abilty to exercise
 

discretionar authority had been
 

restricted. A number of commenters 
from both the corporate and shareholder 
communities suggested that we 
overcome the potential for uncertainty 
by requiring proponents to provide 
advance written notice if they intend to 
deliver a proxy statement and form of 
proxy to holders of at least the 
minimum number of the company's 
voting shares that is required to car 
the proposal, including measures to 
help ensure that such notice is bona 
fide.66 

We have revised new paragraph (cH2) 
to reflect these comments, and the rule 
as adopted requires a shareholder 
proponent to provide the company with 
written notice within the timeframe 
established by paragraph l4a-4(cHl), 
that is, earlier than 45 days or in 
compliance with advance notice 
provisions. In order to help ensure that 
the notice has been provided in good 
faith, paragraph 14a-4(c)(2) as adopted 
also requires the proponent to repeat the 
statement (that it intends to solicit 
proxies to prevail) in its proxy materials 

66 See, e.g., NEBF Letter, Carpenters Letter; 
UNITE Letter, Engineers Letter; Long View Letter; 
Citicorp Letter; Questar Corp.. Dec. 31, 1997;
 

Harrh's Entertinment, Inc.. Dec. 31, 1997; see also 
Goldschmid and Milstein Letter. 

to underscore the applicabilty of rue
14a-9, the anti-fraud rule. To fuer 
emphasize this point, and to provide 
interested parties with the abilty to 
proceed agaist a proponent that does
 

not fulfil its good faith promise to 
solicit the requied number of 
shareholders, the rule requires the 
proponent to provide the company with 
a statement from the solicitor or other 
person with knowledge indicating that 
the proponent has taken the steps 
necessar to solicit the percentage of the 
company's shareownership required to 
approve the proposal. A statement 
executed by the shareholder insurgent 
wil satisfy this requiement only to the 
extent that it was actually involved in 
carng out the solicitation. 
C. Rule 14a-4(c)(3)
 

We are also adopting a new paragraph
 
14a-4(cH3) to furter clar the rule's
 

operation in connection with special 
shareholders' meetings and other 
solicitations. Rules 14a-4(cH1) and 14a­
4(cH2) as proposed to be amended, and 
as adopted, establish a clearer
 
framework for companies' exercise of
 
discretionar voting authority for
 
annual shareholder meetings or their
 
fuctional equivalents. We did not
 

intend for that framework to apply to 
other solicitations, or to solicitations by 
persons other than management, such as 
special meetings or consent solicitations 
unrelated to the election of diectors, 
which would continue to be governed
 
by the "reasonable time" standard that
 
had applied to al solicitations under 
former rule 14a-4(cH1). Although there
 

does not appear to have been confsion 
among commenters on this point, new 
paragraph (c) (3), and new introductory 
language to new paragraphs (cHI) and 
(c) (2), should help clar the point.

Trackig much of the language of 
, newformer paragraph 14a-4(c) (I) 

paragraph (c) (3) provides for the 
exercise of discretionar voting 
authority "(fjor solicitations other than 
for annual meetings or for solicitations 
by persons other than the registrant, (onl 
matters which the persons making the 
solicitation do not know, a reasonable 
time before the solicitation, are to be 
presented at the meeting, if a specific 
statement to that effect is made in the 
proxy statement or form of proxy." 67 

D. Filing in Preliinar Form 
Finally, in the Proposing Release, we 

stated that durng the 1996 proxy season 
the Division permitted several 

67 See United Mine Workers versus Pittton Co.,
 

(1989-1990 Transfer Binder) Fed. Sec. L. Rep. 
(CCH) P 94,946 (D.D.C. Nov. 24, 1989); and Larki .
 
versus Baltiore Bancorp, 769 F. Supp. 919 (D. Md.
 

1991). 

companies to avoid fiing proxy 
materials in preliminar form despite 
receipt of adequate advance notiication 
of a non-14a-8 shareholder proposal, so 
long as these companes disclosed in 
their proxy statements the natue of the 

how management 
intended to exercise discretionar 
proposal and 


votig authority if the proposal were
 

actually to be presented to a vote at the 
meeting. We also stated that, in light of 
the proposed amendments to rule 14a­
4, we might reverse that informal 
position, so that companies receiving 
notice of a non-14a-8 proposal before 
the filing of their proxy materials would 
be required to fie their materials in 
preliminar form to preserve
 

discretionar voting authority under
 

rule 14a-4(cH2). A number of 
commenters opposed reversal of the 
position, stating that in ordinar 
circumstances litte would be gained by
 

staf review of this material, and that
 
potential delays resultig from
 
preliminar fiings could unjustiiably
 
interfere with companies' maing 
schedules.68 The Division has decided 
not to reverse its position at this time, 
but may evaluate the positon agai in
 

the future afer monitoring proxy fiings 
under the amended rules. 

V. Other Amendments 
We are adopting other modifications
 

to rules 14a-8 and 14a-5.
 
We are adoptig as proposed the
 

answer to Question 1 of the' amended 
rule defining a proposal as a request or 
requiement that the board of directors 
take an action.69 One commenter 
objected to the proposal on grounds that 
the definition appeared to preclude all 
shareholder proposals seeking
 

information.7o In formulating the
 
definition, it was not our intention to
 
preclude proposals merely because they
 

seek information, and the fact that a 
proposal seeks only information wil not
 

alone justi exclusion under the
 

definition. 
Also as proposed, we are increasing 

the dollar value of a company's voting 
shares that a shareholder must own in 
order to be eligible to submit a 
shareholder proposal-from $1,000 to
 

$2,OOO-to adjust for the effects of 
inflation since the rule was last 
revised.71 There was litte opposition to
 

68 See, e.g., ABA Letter: BRT Letter; ASCS Letter; 
Goldschmid and Milstein Letter. A few 
commenters within the shareholder community 
supported reversal of the position. See, e.g., 
Engieers Letter; Carenters Letter. 

69 For favorable comments, see, e.g.. TlA-CREF 
Letter; ABA Letter; GE Stockholders' Allance. Oct. 
16, 1997. But see, e.g., ICCR Letter. 

70 See Calvert Letter.
 

71 See The anwer to Question 2. 



29112 Federal Register/Vol. 63, No. 102/Thursday, May 28, 1998/Rules and Regulations 

the proposed increase among 
commenters, although several do not

enough to 
be meaningfL, especially in light of the 
overall increase in stock prices over the 

believe the increase is great 


last few years.72 Nonetheless, we have 
decided to limit the increase to $2,000 
for now, in light of rule 14a-S's goal of 
providing an avenue of communication 
for small investors. There was no 
significant support for any 
modifcations to the rue's other 
eligibilty criteria, such as the one-year 
continuous ownership requirement. 

A number of commenters supported, 
and few opposed, our proposal to 
establish a uniform 14-day period in 
which shareholders would be requied 
to respond to a company's notifcation 
that the shareholder has failed to 
comply with one or more procedures 
under rule l4a-8, such as the 
submission deadlines and the rule's for 
establishing proponent eligibilty.73 We 
are adopting the 14-day period as 
proposed. In response to one 
commenter's suggestion, we have added 
a sentence to the rue clarifng that a
 

company need not provide notice of a 
deficiency that canot be remedied. If
 
the company intends to exclude the
 
proposal, it nonetheless would later
 
have to make a submission under rule
 
14a-8, and provide a copy to the 
proponent,74 

We are also adopting amendments to
 
rule 14a-5 (e) , with a few modiications
 
from our proposals. As proposed to be 
amended, thatJfle would require 
companies to disclose the date afer 
which proposals submitted outside the 
framework of rue 14a-8 are considered 
untimely for the purposes of amended 
rule 14a-4(c)(1).75
 

Two commenters objected to our 
proposal to amend rue 14a-5(e) to 
require disclosure of the date by which 
shareholders must noti the company 
of any non-14a-8 proposals under 
amended rule 14a-4(c)(1),76 They were 
concerned that disclosure of the date 
would appear to formalize a new system 
for submittng shareholder proposals in 
competition with the mechanisms of 
rule 14a-8, and would encourage the 
submission of proposals outside of that 
process. We do not agree that mere 
disclosure of the date would likely have 
that effect, and we believe that 

72 See, e.g.. ASCS Letter; ABA Letter; BRT Letter; 
see also ICCR Letter. 

73 See, e.g., ABA Letter; ASCS Letter: TIA-CREF 
Letter: GE Stockholders' Alliance, Oct. 16, 1997. 
But see ICCR Letter; Carpenters Letter. 

74 See Rule 14a-80HQuestionlO). 
7S See Section IV above. The new information, if 

applicable. would be disclosed under Item 5 of 
Form 10.cQ or lO-QSB ("Other Information"). 

76 See ABA Letter: New York State Bar Letter. 

disclosure is necessar because 
shareholders often would not have 
enough information to deduce the date 
reliably on their own. We are also 
adopting the other proposed 
modifcations to rue 14a-5(e) designed
 

to streamne the rule's operation. 
One commenter pointed out that it is 

unclear from the rue as drafed whether 
the new disclosure in the company's 
proxy statement should reflect the 
"default" date under amended rule 14a­
4(c)(1), or instead the date established 
by an overrding advance notice
 

provision, if any.77 We have revied the 
rue to clar that companes should
 
disclose the date established by an 
overrding advance notice provision, 
and in the absence of such a provision, 
the "default" date for submittng non­
14a-8 proposals, which normally would 
be 45 days before the date the company 
mailed its proxy materials for the prior 
year. Because the rule also requires 
companies to disclose the deadline for 
submiting rule 14a-8 proposals, 
companes' disclosure should clearly 
distinguish between the two dates. 

Finally, in the answer to Question 8 
of amended rule 14a-8, we proposed to 
include an advisory that the proponent 
or the proponent's representative make 
sure that he/she follows applicable 
procedures proper under state law for 
appearg at the meetig and/or 
presenting the proposal. Most 
commenters who addressed the 
proposal viewed the advisory as a 
helpfu aid.78 We have included the
 

advisory as proposed. 

VI. Proposals Not Adopted 
We have decided not to adopt some 

of our original proposals, due in par to 
concern expressed by some
 
commenters. These proposals generally 
received support from some 
commenters, but equally strong 
opposition from others. 

Personal Grievance Exclusion
 

Paragraph (4) under Question 9, 
formerly rule 14a-8(c)(4), permits 
companies to exclude proposals 
furtering personal grevances or special
 

interests. We had proposed to modi 
the way the Division administers the 
rule so that the sta would concur in 
the exclusion of a proposal on this 
ground only if the proposal on its face
were to relate to a personal grevance or 
special interest. In other circumstances, 
under our proposal, the Division would 
express "no view" in its no-action 
response. The proposal reflected our 

77 See W.R. Grace & Co., Oct. 28, 1997. 
78 See, e.g., CALPERS Letter; ICCR Letter; ASCS 

Letter. 

view that the Division's abilty to make 
the necessar factual findings is limited 
in the context of evaluating an 
otherwise "facialy neutral" proposal, 
and that companies and shareholders 
themselves. possess much of the factual 
information relevant to the applicabilty 
of the "personal grevance" exclusion.

Shareholders expressed serious 
concerns about this proposaL. 79 A 
number of commenters from the 
shareholder community were concerned 
that companies might use the increased 
flexibilty provided by a "no view" no­
action response to exclude proposals 
that do not in actualty futher personal 
grevances of special interests. In their
view, a shareholder, in these 
circumstances, might be forced to incur 
the expense of litigation to prevent 
exclusion öf the proposal. Some 
shareholders, for instance, were 
concerned that companies might rely on 
the rule to exclude proposals focusing 
on social policy matters,s° We agree that 
the proposal might increase the 
likelihood of disputes between 
shareholders and companies. We have 
therefore decided not to implement the 
proposal, and wil continue' to 
administer the rule consistently with 
our curent practice of makng case-by­
case determinations on whether the rule 
permits exclusion of particular 
proposals. 

Resubmission Thresholds 
If a proposal fais to receive a
 

specifed level of support, paragraph
 
(12) under Question 9, formerly rule
14a-8(c)(12). permts a company to
 
exclude a proposal focusing on
 
substantially the same subject matter for
 

a three-year period. In order to avoid 
possible exclusion, a proposal must 
receive at least 3% of the vote on its first 
submission, 6% on the second, and 10% 
on the third. We had proposed to raise 
the percentage thesholds respectively
 

to 6%, 15%, and 30%. 
Many commenters from the 

shareholder community expressed 
serious concerns about this proposal,si 

79 See e.g., ICCR Letter; Teamsters Letter; Captans 
Endowment As'n, rec'd Nov. 6, 1997; Davis. 
Cowell & Bowe LLP. Jan. 2, 1998 ("Davis, Cowell 
& Bowe Letter"). 

80 Social issue proposal are generay not 
excludable under pargrph (4). In 1983, we 
amended the rue to clar that it would not apply, 
without other factors, to exclude a proposal
 
"relating to an issue in which proponent was
 
personaly committed or intellectually and 
emotionaly intereted," Exchange Act Release No.
 

20091 (Aug. 16, 1983)(48 FR 38218). 
8\ See, e.g., ICCR Letter; NYCERS Letter; Calvert 

Letter; Socia Investment Foru Letter: the School 
Sisters of Notre Dame, Oct. 20,1997; the Conference 
on Corporate Responsibilty of Indiana and
 
Michigan, Oct. 14, 1997; CALPERS Letter
 
(indicating that it mIght support more modest
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We have decided not to adopt the 
proposal, and to leave the thresholds at 
their current levels. 

Proposed Override Mechanism 
We had proposed a new mechanism 

that would have permitted 3% ofa 
company's shareownership to override 
the "ordinar business" exclusion and 

the "relevance" exclusion, paragraphs 
(7) and (5) under Question 9.

Several commenters opposed the 
proposal,82 Other commenters 
supported the override concept as 
proposed, but expressed concerns about 
specific aspects, including whether the 
proposed 3% theshold may be too low 
and lead to erosion of the" ordinar 
business" and "relevance" exclusions 
that would be subject to an overrde.83 
Some shareholders thought the 
opposite, that 3% support of a 
company's shareownership would be 
too dificult for a shareholder proponent 
to obtain. 

We have decided not to adopt the 
proposed "overrde" mechanism. 
Because we are not adopting the 
"overrde," we also are not adopting 
ancilar amendments designed to help
 

mechanism, including 
the proposed qualied exemption under 
the proxy rues, the proposed safe 

implement the 


harbor from the beneficial ownership 
reportng requirements under section
 

l3(d) of the Exchange Act, and the 
proposed shortening of companies' 
deadlines for makng their rule l4a-8 
no-action submissions to the Division. 

The "Relevance" Exclusion 
Paragraph (5) under Question 9 

permits companies to exclude proposals 
Relating to operations which account for 

less than 5 percent of the registrant's tota 
assets at the end of its most recent fiscal year, 
and for less th 5 percent of its net earings 
and gross sales for its most recent fiscal year, 
and is not otherwse signifcantly related to 
the registrant's business. 

We had proposed to revise the rue to 
apply a purely economic standard. 
Under the proposal, the exception for 
proposals that are "otheiwise 
significantly related" would have be 

increases in the thresholds); but see TI-CREF 
Letter (supporting the increases at the levels 
proposed). These commenters were concerned that 
the increases would operate to exclude too great a 
percentage of proposals-paricularly those
 

focusing on social polley Issues which tend to 
receIve lower percentages of the shareholder vote. 

82Former pargrphs (c)(7) and (c)(5) of rue 14a­
8. See, e.g., ABA Letter; ACCA Letter; LPA Letter; 
AT&T. Dec. 24. 1997; Household Intl. Inc.. Jan. 6. 
1998; Federa Express Corp.. Jan. 2, 1998; ICI Letter 
(concerned that proposal if adopted might be costly
and disruptive for investment companies). 

83 See, e.g., ASCS Letter; BRT Letter; FMC Corp.. 
Dec. 5. 1997; Ford Motor Company. Dec. 23. 1997; 
New York State Bar Letter. 

deleted. A company would have been 
permitted to exclude proposal relating 
to matters involving the purchase or sale 
of servces or products that represent 
$10 milion or less in gross revenue or 
total costs, whichever is appropriate, for
the company's most recently completed 
fiscal year. 

Few commentersindicated strong 
support for the proposed amendments, 
and we are not makng any substantive 
changes to the rue. Many commenters 
within the corporate community agreed 
in concept with our proposal to base the 
rule on an objective economic standard, 
and to eliminate the subjective "not 
otheiwise signifcantly related" part of 
the rule,84 But most of those 
commenters thought that the proposed 
$ 10 millon threshold was so low that 
companes would too inequently be in 
a position to rely on the exclusion. 
Comments from the shareholder 
communty were mied.85 Some 
shareholders opposed the elimiation of
 

the "not otherwse significantly related" 
part of the rue, while other 
shareholders expressed varng degrees 
of support for the approach, with some 
expressing concern that companes 
might apply the rule to exclude 
proposals on subjects that are dificult
 

to quantify, despite the "safeguards" 
that we included as par of the proposed 
amendments. 

Statements in Opposition: Commission 
Review 

Finally, we had proposed eliminating 
rue l4a-8(e) , which requies a 
company to provide a proponent with 
an advance copy of any statement in 
oppositon to the proposal that it 
intends to include in its proxy 
materials. This provision also provides 
a mechanism for shareholders to bring 
materially false or misleading 
statements to the Division's attention. A 
number of commenters from the 
shareholder community opposed 
elimination of these procedures because 
they believed that the potential for 
proponent objections deters companies 
from makng materially false or 
misleading statements, and encourages 
negotiation between the company and 
proponent.86 We have decided not to 
adopt that proposal, and are retaining 
the mechanisms of former rile 14a-8(e) 
in the context of the answer to Question 
13 of amended rule l4a-8. 

84 See, e.g., ASCS Letter; BRT Letter; Vnocal 
Corp.. Nov. 24, 1997. 

85 See, e.g., TIA-CREF Letter; CALERS Letter; 
Carenters Letter; Jessie Smith Noyes Letter; 
NYCERS Letter; ICCR Letter. 

86 See, e.g., ICCR Letter; LongView Letter. See 
also ICI Letter. 

vn. Final Reguatory Flexibilty
 

Analysis 
We have prepared this Final 

Reguatoiy Flexibilty Analysis under 5 
U.S.C. 603 concerning the amendments
to rues l4a-8, l4a-4, and l4a-5 asa 
follow-up to the Initial Regulatoiy 
Flexibilty Analysis ("IRFA") that we
prepared in connection with the 
Proposing Release,87 We received few 
comments, and no significant empirical 
data, in response to the requests for 
fuer information included in the
 

IRF A. 
The purose of the amendments is to 

streailine the operation of the rile, and 
address concerns raised by both 
shareholder and corporate participants. 
We are adopting the amendments 
pursuant to Sections i 4 and 23 of the 
Exchange Act 88 and Section 20(a) of the 
Investment Company Act of 194089 
(Investment Company Act").

Specifcally, we are: 
. Recastig rule i 4a-8 into a more
 

plain-English Question & Answer 
format; 

. Reversing the Craker Barel 
interpretive position on employment­
related proposals raising significant 
social policy issues; and 

. Amending rule l4a-4 to provide 
shareholders and companies with 
clearer guidance on companies' exercise 
of discretionar voting authority. 

We have decided not to adopt other
 
elements of our original proposals. We
 
are not adopting our original proposals
 
to:
 

. Increase the percentage of the vote
 

a proposal must receive before it can be
 
resubmitted in futue years if it is not
 
approved;
 

. Streamline the exclusion for matters
 

considered irelevant to corporate
 

business,9o
 
. Modi our administration of the
 

rule permttng companies to exclude
 
proposals fuerig personal grevances
 
of special interests; or 
. Implement an "overrde"
 

mechanism that would have permitted 
3% of the share ownership to override 
a company's decision to exclude a 
proposal under certain of the bases for 
exclusion set fort under Question 9 of 
amended rule l4a-8.91 

87 See Proposing Release, Section V.
 

8815 V.S.C. 78m. 78n. & 78u. 
8915 V.S.C. 80a-1 et seq. 
9D Paragraph (5) under Question 9. former rule
 

I 4a-8 (c) (5). 
91 Because we are not adoptig the proposed
 

"override". we alo ar not adopting certin 
measures. designed to enable shareholders to use it. 
includIng the proposed qualifed exemption from 
the proxy rules. and safe harbor from beneficial 
ownership reportg oblIgations under Section 
13(d) of the Exchange Act. 



29114 Federal Register/Vol. 63, No. lO2/Thursday, May 28, 1998/Rules and Regtlations 

The amendments wil afect small 
entities that are required to fie proxy 
materials under the Exchange Act or the 
Investment Company Act. Exchange Act 
rule 0-10 defines "small business" as a 
company whose total assets on the last 
day of its most recent fiscal year were 
$5 milion or less.92 Investment 
Company Act rule 0-10 defines "small 
entity" as an investment company with 
net assets of $50 milion or less as of 
that date.93 We are curently aware of 
approximately 1,000 reportng 
companies that are not investment 
companies with assets of $5 milion or 
less. There are approximately 800 
investment companies that satisfy the 
"small entity" definition. Only 
approximately one-thid of all 
investment companies have shareholder 
meetings and fie proxy material
 

annually. 
Therefore, we believe approximately
 

250 small entity investment companies
 
may be affected by the amendments.
 

Plain-English Question & Answer 
Format
 

Our reviion of rule l4a-8 to create a
 
more understandable Question & 
Answer format should help decrease the 
time and expense incured by both
 

shareholders and companies attempting 
to comply with its provisions 
companies frequently consult with legal 
counsel in preparng no-action 
submissions under rule 14a-8. The
 
rule's added clarty may obviate the
 
need for a shareholder or company to 
consult with counsel. depending on the 
issues raised by the submission. Under 
some circumstances, however, 
companies' submissions must include
 
supporting opinions of counsel.
 

No comments submitted empirical 
data demonstrating how much it costs 
companies to consider and prepare an 
individual no-action submission under 
rule 14a-8. Question 13 of a 
Questionnaire that we made available in 
February 199794 asked respondent
 

companies how much money they 
spend on average each year determining 
whether to include or exclude 
shareholder proposals and following
 

Commission procedures in connection 
with any proposal that they wish to. . 
exclude (including internal costs as well 
as any outside legal and other fees). 
While responses may have accounted 
for consideration of more than one 
proposal, the costs of makg a 
determination whether to include a
 
proposal reported by 80 companies
 

9211 CFR240.0-10. 
9311 CFR 270.0-10. 
94 See Proposing Release, Footnote 14. 

averaged approximately $37,000.95 We 
do not believe, however, that the cost is 
likely to var depending on the size of 
the company. That is, the cost to a small 
entity is likely to be the same as the cost 
to a larger entity,depending on the 
number of proposals received and how 
many the company seeks to exclude 
under the sta no-action letter process. 

Because the rue's added clarty may 
make it easier for shareholders to 
understand the procedures for 
submittng shareholder proposals, the 
amendments may encourage 
shareholders to submit more 
shareholder proposals to companies 
each year. In turn, companies may be 
requied to make more rue 14a-8 no­
action submissions to the Commssion. 

In the period from September 30, 
1996 to September 30,1997, we 
received submissions from a total of 245 
companies, and only 6 (i.e., 2%) were 
"small businesses." While we received
 
no empirical data on the number of
 
small businesses that receive
 
shareholder proposals each year, one
 
commenter with substantial experience
 
submitting shareholder proposals to
 
companies reported that small
 
companies seldom receive shareholder 
proposals.96
 

We alo received no empirical
 
information in response to our request
 
for data on the marginal cost of 
including an additional shareholder 
proposal in companies' proxy materials. 
However, the Questionnaie asked each
 

company respondent how much money 
on average it spends in the aggregate on
 

printing costs (plus any directly related 
costs, such as additional postage and 
tabulation expenses) to include 
shareholder proposals in its proxy 
materials. While individual responses 
may have accounted for the printing of 
more than one proposal, the average 
cost reported by 67 companies was 
approximately $50,000.97 By contrast, 
one commenter noted that the cost for 
companies, excludig the largest 
corporations, should average about 
$10,000 per proposal.98 We expect that 
any additional printig costs are lower
 

for smal entities, since small entities 
typically should have to print fewer
copies of their proxy materials because 
they have fewer shareholders.
 

95 ThIs average Is based on respondents reportg 
costs greater th zero. Reported costs raged from 
a low of $10 to a high of approximately $1,200,000. 
The median cost was $10,000. 

961CCR Letter at 9, 
97 ThIs average Is based on respondents reportg 

costs greater than zero. Reported costs raged from 
a low of $200 to a high of nearly $900,000. The 
media cost was $10,000. 

98 See ICCR Letter at 9- I O. 

A company that receives a proposal 
has no obligation to make a submission 
under rue 14a-8 unless it intends to 
exclude the proposal from its proxy 
materials. Accordingly, any costs of 
including an additional proposal should 
be offset, at least partially, by not having 
to make a rule 14a-8 submission. No 
commenters responded to our request 
for empirical data on the potential cost
savigs. 
Reversal of Cracker Barel 

In the 1992 Cracker Barel no-action 
letter, the Division stated that 
hencefort it would concur in the 
exclusion of al employment-related 
shareholder proposals raising social 
policy issues under rule 14a-8(c)(7), the 
"ordinar business" exclusion. Before
 

the announcement of the position, the 
Division analyzed employment related 
proposals tied to social issues on a case­
by-case basis, concuring in the 
exclusion of some, but not others. 
Reversal of the position wil result in a 
retun to the case-by-case analysis that
 

prevailed before the position was 
announced. 

Our decision to reverse the Cracker 
Barel position on employment-related 
shareholder proposals may therefore 
result in an increase in the number of
 
employment-related proposals tied to
 
social issues that are submitted to
 
companies each year, and that
 
companies must include in their proxy
 
materials. Durng the 1997 proxy 
season, the Division received 
approxiately 30 submissions involving
 
employment-related proposals tied to
 
social issues, none from "small
 
businesses." 99
 

While it is unclear whether the 
number of proposals submitted to small 
busineses and included in their proxy 
statements wil increase as a result of
 
the reversal of Cracker Barel, we have
 
analyzed under "Plain English Question 
& Answer Format" above the potential 
costs to companies of considering and 
including additional proposals in their 
proxy materials. 

Discretionai Voting Authority
 

The amendments to rue 14a-4 should 
favorably afect companies, including 
"small businesses," because they would 
provide clearer ground rues as to the 
abilty to exercise discretionar voting 
power when a shareholder presents a 
proposal without invoking rule 14a-8. 
We do not routinely record information 
on the number of "small businesses" 
that receive non-rule 14a-B proposals 

99No commenters provided Information on the 
likely impact reversal of the position wil have on 
the number of shareholder proposals submitted to 
companies each year, 
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each year, since non-14a--8 proposals do 
not necessarily lead to a submission to 
the Commission. The Investor 
Responsibility Research Center ("IRRC")
 

has reported to the Commssion sta, 
however, that it is aware of a total of 19 
independent proxy solicitations during 
calendar year 1996 and 1997 in support
 

of non-14a-8 proposals, and none 
appear to have involved "small 
businesses." In addition. one 
commenter indicated that. since 1991. 
there have been 66 independent 
shareholder solicitations in support of 
shareholder resolutions. 1 10 None of the 
companies subject to the 66 solicitations
 
appear to have been "small businesses."


To the extent that "small businesses"
 
receive such proposals, we believe that
 
the amendments to rule 14a-4 wil
 
favorably afect them by reducing
 
uncertaity, and decreasing the
 

likelihood that such companes wòuld 
have to incur the delay and expense of 
rescheduling the shareholders meeting, 
or resolicitig shareholders. Some 
commenters thought that the proposal to 
require companes wishing to preserve
 
voting authority to include an exta
 
voting box on their proxy cards might 
encourage the submission of more non­
14a-8 shareholder proposals. We have 
decided not to adopt that aspect of our 
original proposal. Some shareholders 
thought that the amendments as 
proposed might effectively inhibit 
independent proxy solicitations because 
they would have permitted companies 
to retain voting authority even if the 
shareholder solicited the percentage of 
shareownership required to car the
 

proposal. We also have decided not to 
adopt that aspect of our original 
proposal.

Under our amendments to rule 14a­
4, a company wishing to preserve 
discretionar voting authority on certain
 

proposals that might be presented to a 
vote may be required to advise 
shareholders of the natue of such 
proposals. We note, however, that this 
precondition is consistent with the 
Division's no-action positions predating 
the adoption of the amendments. No 
commenters provided empirical data on 
incremental costs likely to result from 
this amendment to rule 14a-4. Daniels 
Financial Printing informed the staf
 

that in most cases adding up to three­
fourths of a page in the proxy statement 
would not increase the cost to the 
company, and that adding more than 
three-fourths of a page could increase 
costs by about $1,500 for an average 
sized company. 

Under our amendments to rule 14a­
an4, a shareholder undertaking 


independent proxy solicitation would 
be requied to provide a company with 
advance written notice of its intention 
to solicit the percentage of the 
company's shareownership to car the
 
proposal, followed by other measures to 
help ensure that the notice has been 
provided in good faith. These 
amendments would impose no 
.additional costs on companies receivig
 

such notice, since no action by them is 
required. The amendments should 
impose only de minimis additional 
costs on shareholders who undertake 
independent proxy solicitations.101
 

Our amendment to rule 14a-5 wO,uld
 
require companies to disclose an
 
additional date in their proxy
 
statements. Disclosure of the date 
should require no more than an
 

additional sentence, and therefore
 

should result in no, or negligible, 
additional printig costs.

We considered signifcant alternatives 
to the proposed amendments for small 
entities with a class of securties 
registered under the Exchange Act. We 
considered, for instance, exemptig 
smal businesses from any obligation to 
include shareholder proposals in their
 
proxy materials. Such an exemption,
 
however, would be inconsistent with
 
the curent purpose of the proxy rules, 
which is to provide and regulate a
 
channel of communication among
 
shareholders and public companies.
 
Exempting small entiies would deptive 
their shareholders of this channel of 
communication. 

We alo considered other alternatives 
identiied in Section 603 of the
 

minimizeRegulatory Flexibilty Act to 


the economic impact of the amendments 
on smal entities. We considered the 
establishment of dierent compliance 
requirements or timetables that take into 
account the resources available to smal 
entities. Diferent timetables, however, 
may make it dificult for the Division to 
issue responses in a tiely manner, and 
could otherwise impede the effcient 
operation of the rue.

We alo considered the clarification, 
consolidation, or simplication of the 
rule's compliance requirements for 
small entities. As explaied more fully 
in section II of this release, we are 
recasting and reformattng rule 14a-8 
into a more understandable, Question & 
Answer format. As explained in Section 
N above, we are adoptig clearer 

101 In order to comply, an inurgent is required 
to send to the company advance written notice of 
Its intention to sollclt the percentage of a company's 
shareownership required to cary the proposal,

the sollcltation, and to 
Include what should in. most cases amount to lltte 
followed by evidence of 


of 
gudelines for companies' exercise 


discretionar votig authority under
 
rule 14a-4. These modications should 
simplif and facilitate compliance by all 
companies. includig smal entities. We 
do not believe that there is any
appropriate way fuer to faciltate 
compliance by smal entities without 
compromiSing the curent purposes of 
the proxy rues. .


We also considered the use of 
performance rather than design 
standards. The rules that we are 
amending are not specifically designed 
to achieve certn levels of performance.
 

are designed to serve other 
policies, such as to ensure adequate 
disclosure of material inormation, and 
to provide a mechanism for 
shareholders to present important and 
relevant matters for a vote by fellow 

Rather, they 


shareholders. Performance standards 
accordingly would not directly serve the 
policies underlying the rules. We do not 
believe that any curent federal rules 
duplicate, overlap. or confct with the 
rules that we propose to amend. 

vn. Cost-Benefit Analysis
 

This cost-benefit analysis follows a 
prelinar analysis request for
 

comments and empirical information
102 

included in the Proposing Release. 


We received few comments and no 
significant empirical data, in response 
to our requests for fuher information. 

The amendments to the rules on 
shareholder proposals should improve 
the efficiency of the process for
 

determinig which shareholder
 
proposals must be included in proxy 
materials distrbuted by companies. 
They should help to make the rule 
understandable to the numerous
 
shareholders and companies that refer
 
to the rule each year, ensure that 
companies include certain employment­
related proposals raising significant
 
social policy issues in their proxy
 
materials, and provide clearer 
gudelines for a company's exercise of

discretionar voting authority when 
notiied that a shareholder intends to
 

present a proposal without invoking
 
rule 14a-8's mechanisms.
 

Specifically, we are:
 
. Recasting rule 14a-8 into a more
 

plain-English Question & Answer
 
format; 

. Reversing the Cracker Barrel
 

interpretive position on employment­
related proposals raising significant
 
social policy issues; and


. Amending rule 14a-4 to provide 
shareholders and companies with 
clearer guidance on companies' exercise 
of discretionar voting authority.
 

more than an additional sentence in the inurgent's 102 See Proposing Release, Section VI.

proxy statement.100 UNITE Letter. 
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We have decided not to adopt other 
elements of our original.proposals. We 
are not adopting our original proposals 
to: 

. Increase the percentage of the vote
 

a proposal must receive before it can be 
resubmitted in future years if it is not 
approved; 

. Streamline the exclusion for matters
 

considered irelevant to corporate 
103busines; 

. Modi our administration of the 
rule permittng companies to exclude 
proposals furthering personal grievances 
of special interests; or 

. Implement an "overrde"
 

mechanism that would have permitted 
3% of the share ownership to override 
a company's decision to exclude a 
proposal under certain of the bases for 
exclusion set fort under Question 9 of 
amended rule 14a-8.104 

We have considered whether the
 
amendments we are adopting would
 
promote efficiency, competition and
 
capital formation. Rwe 14a-8 requires
 
companes to include shareholder
 
proposals in their proxy materials,
 
subject to specifc bases for excluding
 
them. We believe that the rwe enhances 
investor confidence in the securities 
markets by providing a means for
 
shareholders to communicate with
 
management and among themselves on
 
significant matters.
 

Plain-English Question & Answer 
Format 

Our revision of the rule to create a 
more understandable Question & 
Answer format should help decrease the 
time and expense incurred by both 
shareholders and companies attempting 
to comply with its provisions. 
Companies frequently consult with legal 
counsel in preparng no-action 
submissions under rule 14a-8. The 
rule's added clarty may obviate the 
need for a shareholder or company to 
consult with counseL. depending on the 
issues raised by the submission. Under 
some circumstances, however, 
companies' submissions must include
 

supporting opinions of counseL.
 

No commenters submitted empirical 
data demonstrating how much it costs 
companes to consider and prepare an 
individual no-action submission under 
rule 14a-8. Question 13 of the 
Questionnaie asked respondent 

103 Paragrph (5) under Question 9, former rue
 

14a-8(c) (5).
 

104 Because we are not adoptig the proposed
 

"override", we alo ar not adoptig certn 
measures designed to enable shareholders to use it, 
including the proposed qualified exemption from 
the proxy rues, and.safe harbor from beneficial
 

ownership reporting obligations under Section 
13(d) of the Exchange Act. 

companies how much money they including an additional proposal should 
spend on average each year determining be offset, at least parally, by not having 
whether to include or exclude to make a rule 14a-8 submission. No 
shareholder proposals and following commenters responded to our request 
Commission procedures in connection for empirical data on the potential cost 
with any proposal that they wish to . savings. 
exclude (including internal costs as well Reversal of Cracker Barrel 
as any outside legal and other fees) . In the 1992 Cracker Barel no-actionWhile responses may have accounted letter. the Division stated thatfor consideration of more than one hencefort it would concur in theproposal, the costs reported by 80 exclusion of al employment-relatedcompanies averaged approximately 

shareholder proposals raising social$37,000.105 policy issues under rule 14a-8(c) (7), theBecause the revised rule's added 
"ordinar business" exclusion. Before
clarty may make it easier for the announcement of the position, theshareholders to understand the 
Division analyzed employment relatedprocedures for submittng shareholder 
proposals tied to social issues on a case­proposals, the amendments may 
by-case basis, concuring in theencourage shareholders to submit more 
exclusion of some, but not others.shareholder proposals to companies 
Reversal of the position wi result in a
each year. In tu. companies may be 
retun to the case-by-case analysis that
required to make more rule 14a-8 no­
prevailed before the position wasaction submissions to the Commission. 
announced.A study conducted by one commenter Our decision to reverse the Crackerreports that, each year, shareholder Barel position on employment-relatedproposals come to a vote at 226 shareholder proposals may thereforecompanies from among the 1,500 largest result in an increase in the number ofU.S. companes.lOB employment-related proposals tied toWe also received no information in social issues that are submitted toresponse to our request for data on the companies each year, and thatmarginal cost of including an additional companies must include in their proxyshareholder proposal in companies' materials. Durg the 1997 proxyproxy materials. However, the season, the Division received

Questionnaie asked each company approxiately 30 submissions involving
respondent how much money On 
employment-related proposals tiedto
average it spends in the aggregate on 110
social issues. 


printig costs (plus any directly related
 We have analyzed under "Plaincosts, such as additional postage and English Question & Answer Format"tabulation expenses) to include above the potential costs to companiesshareholder proposals in its proxy of considerig and including additionalmaterials. While individual responses proposals in their proxy materials.may have accounted for the printing of Shareholder proposals could have a
more than one proposal, the average positve or negative impact, or no

cost reported by 67 companies was impact, on the price of a company's
approximately $50,000.107 By contrast, i i 1 Relatively few shareholdersecurities.
one cornenter thought that this proposals are approved by shareholders
estimate is too high, although large each year, and the few that are approved
companies in his view would incur typically focus on corporate governancerelatively higher costs. ioa i 12 

matters rather than social issues.

A company that receives a proposal Based on information provided to us by

has no obligation to make a submission IRRC, we understand that for calendar
under rule 14a-8 unless it intends to year 1997, 22 proposals obtained
exclude the proposal from its proxy 
materials.109 Accordingly, any costs of 1l0No commenters provided informtion on the 

likely impact reversal of the position wil have on
105 This average is based on respondents reportg the number of shareholder proposals submitted to 

costs greater th zero. Reported costs raged from companies each year.
a low of $10 to a high of approximately $1,200.000. i II See. e.g., Michael P. Smith. Sharholder 
The median cost was $10,000. Activism by Institutional Investors: Evidence from 

106 See Shaeholder Rights Analysis: The Impact CalPERS, The Journal of Finance. Vol. LI. No.1. 
of Proposed SEC Rules on Resubmision of March 1996; SunU Wahal, Pension Fund Activism 
Shareholder Resolutions, Social Investment Foru and Fir Peformance, Journal of Financial and 

Foundation, Dec. 10. 1991. Quantitative Analysis. Vol. 31. No.1. March 1996. 
107This average is based on respondents reportg 1 i 2 Even if a proposal does not obtain shareholder 

costs greater th zero. Reported costs ranged from approval, however. it may nonetheles Infuence 
a low of $200 to a high of nearly $900,000. The management. especIaly if it receives substantial 
media cost was $10.000. shareholder support. A proposal may also Influence 

108 See ICCR Letter at 9-10. management even if it is not put to a shareholder 
109 In the period from September 30. 1996 to vote. We understand that in some Instances 

September 30, i 991, we received approximately 400 management has made concessions to shareholders 
in return for the withdrawal of a proposal.submisions under rue i 4a-8. 
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shareholder approval out of a total of 
376 proposals submitted to shareholder 
votes. Ten were proposals to repeal 
classified boards (i.e., boards with 
staggered terms). Ten sought 
redemption of companes' shareholder 
rights plans. One focused on "golden 
parachute" payments to executives (i.e., 
large payments tyically contingent 
upon corporate change of control). One 
sought to restrict director pension 
benefits. 

Proposals addressing corporate 
governance matters tend to receive the 
most substantial shareholder support 
and may have an identiiable impact on 
shareholder wealth. Examples are 
proposals on voting and nomination 
procedures for board members, and 
proposals to restrct or elimiate 
companies' shareholder rights plans 
(i.e., "posion pils"). The amendments
we are adopting do not focus on those 
type of proposals, and should not afect
shareholders' abilty to include them in
 
companies proxy materials.
 
Additonally. shareholder proposals on
 

social issues may improve investor
 
confidence in the securities markets by
 
providing investors with a sense that as
 
shareholders they have a means to
 
express their views to the management
 
of the companies in which they invest.
 

Discretionar Votig Authority
 

The amendments to rule 14a-4 should 
favorably affect companies because they 
should provide clearer ground rues as 
to the abilty to exercise discretionar 
voting power when a shareholder 
presents a proposal without invoking 
rule 14a-8.
 

We do not collect information on the 
number of companes that receive non­
rule 14a-8 proposals each year, since
 

such proposals do not necessarly lead
 

to a submission to the Commission.
 
However, IRRC has reported to the
 
Commission staf that, durng the 1997 
calendar year, it is aware of only two 
independent solicitations in support of 
non-14a-8 shareholder resolutions. 
down from 17 solicitations for calendar 
year 1996. In addition, one commenter 
indicated that, since 1991, there have 
been 66 independent shareholder 
solicitations in support of shareholder 
resolutions.113 

To the extent "small businesses" 
receive such proposals, we believe that 
the amendments to rule 14a-4 wil 
favorably afect them by reducing 
uncertainty, and decreasing the 
likelihood of incurring the delay and 
expense of rescheduling the 
shareholders meeting and/or resoliciting 
shareholders. Reducing the potential for 

II 3 UNITE Letter. 

uncertainty should also help to decrease 
the likelihood of related litigation. 

One company estimated the. cost of 
sendig supplementa proxy material to 
its shareholders at about $170,000.114 
Thus. if the amendments permit 
companies to avoid resolicitations on 
five occasions, the savigs would 
amount to about $850,000.115
 

Another commenter submitted 
information on the legal costs of 
representing insurgent shareholders in 
connection with cour actions under the 
proxy rues.116 According to that 
commenter, attorneys' fees and costs 
incured by the insurgent ranged from
 

$17,517 to $75,421. ltis not clear
 

whether these actions involved rue 14a­

5 or discretionar voting authority, and 
they do not include the legal costs of 
other pares or any other associated
 

expenses. 
Some commenters thought that the 

proposal to require companies wishing 
to preserve votig authority to include 
an exta voting box on their proxy cards
 

might encourage the submission of more 
non-14a.8 shareholder proposal, as
 

well as confsion among shareholders.
 
We have decided not to adopt that
 
aspect of our original proposal. Other
 
commenters thought that the proposals
 
might effectively inhibit independent 
proxy solicitations because they would 
have provided companies with a means 
to retain voting authority even if the 
shareholder solicited the percentage of 
shareownership required to car the
 

proposal. We alo have decided not to
 
adopt that aspect of our original
 
proposal.
 

Under our amendments to rule 14a-4, 
a company, wishing to preserve 
discretionar voting authority on certain
 

proposals that might be presented to a
 
vote, may be required to advise
 
shareholders of the natue of such 
proposals. We note, however, that this 
precondition is consistent with the 
Division's no-action positions predating 
the adoption of these amendments. No 
commenters provided empirical data on 
incremental costs likely to result from 
these amendments to rule 14a-4. Daniels 
Financial Printing informed the staf
 

that is most cases adding up to three­
fourths of a page in the proxy statement 
would not increase the cost to the 
company, and that adding more than 
three-fourths of a page could increase 
costs by about $1,500 for an average 
sized company. 

114 See Harah's Entertainent, Inc.. Dec. 31,
 

1997 
i 15 We have no basis for estitig reliably how
 

many resolicitations, if any, are likely to be avoided 
in any given year as a result of the amendments. 

116 Davis, Cowell & Bowe Letter at 4. 

Under our amendments to rule 14a-4, 
a shareholder undertng an
 
independent proxy solicitation would 
be required to provide a company with 
advance written notice of its intention 
to solicit the percentage of the 
company's shareownership to car the 
proposal. followed by other measures to 
help ensure that the notice has been 
provided in good faith. These 
amendments would impose no 
additonal costs on companies receiving
 

such notice, since no action by them is 
required. The amendments should 
impose only de minimi additional 
costs on a shareholder undertakig an 

11 7 
independent proxy solicitation. 


Our amendment to rule 14a-5 would 
require companes to disclose an 
additional data in their proxy 
statements. Disclosure of the date 
should require no more than an 
additional sentence, and therefore
 

should result in no. or negligible, 
additional printing costs. 

Section 23(a) of the Exchange Act 118
 

requires the Commision to consider 
any anti-competitive effects of any rules 
it adopts thereunder and the reasons for 
its determation that any burden on 
competition imposed by such rues is 
necessar or appropriate tofurter the 
purposes of the Exchange Act. The 
Commission has considered the impact 
this rulemakng will have on 
competition and believes that the 
amendments wil not impose a 
signifcant burden on competition.
 

IX. Paperwork Reduction Act 

Regulation 14A 119 and the
 

Commission's related proxy rues, 
including rules 14a-8, 14a-4, and 14a-5,
 

were adopted pursuant to Section l4(a) 
of the Exchange Act. Section 14(a) 
directs the Commission to adopt rules 
"as necessar or appropriate in the 
public interest or for the protection of 
investors, to solicit or to permit the use 
of his name to solicit any proxy or 
consent or authorization in respect of 
any securty (other than an exempted 
security) registered pursuant to section 
12 of this tile." Schedule 14A 
prescribes information that a company 
must include in its proxy statement to 
ensure that shareholders are provided 
material information relating to voting 
decisions. 

II 7In order to comply. an insurgent is required 
to send to the company advance written notice of 
its intention to solicit the percentage of a company's 
sharownership required to cariy the proposal, 
followed by evidence of the sollcition, and to 
include what should in most caes amount to litte 
more than an addItional sentence in the insurgent's 
proxy statement.
 

I1S 15 U.S.C. 78w(a)
 
11917 CFR 240.14a-IOi.
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The amendments to rules 14a-8, 14a­
4(c), and 14a-5 should make it easier for 
shareholder proponents to include in 
companies' proxy materials 
employment-related shareholder 
proposals raising significant social 
policy matters, and provide companies 
subject to the proxy rues with clearer 
ground rues for the exercise of
discretionar voting authority. The 
amendments should also make rule l4a­
8 easier to understand the follow. The 
amendments focus primarly on rule 
14a-8, which requires companies to 
include shareholder proposal in their 
proxy materials, subject to certai bases 
for excluding them. We received no 
Paperwork Reduction Act comments 
relatig to the amendments.

As set fort in the Proposing 
rules
 

l4a-8, 14a-4, and 14a-5 contai
 
Release,12o certain proviions of 


"collection of information" 
requirements within the meaning of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. § 3501 et seq.). The Commission 
had submitted the amendments to those 
rules to the Offce of Management and 
Budget ("OMB") for review in 
accordance with 44 U.S.C. § 3507 (d) and 
5 CFR. 1320. I 1. The title for the 
collection of info!'ation is "Reguation 
I 4A." Except as explaied below, the 
amendments should have no impact on 
the total estiated burden hours for 
Regulation 14A.121
 

As originaly proposed, amended rue 
14a-4 would have in some 
circumstances required companes to 
include an exta voting box in their 
proxy cards in order to preserve 
discretionar voting authority. We are
 

not, however, adopting that 
requirement, which we believe would 
have increased the total annual burden 
by only a negligible amount, or not at 
ali.122 We are adopting a requirement 
under rule l4a-4 that a shareholder 
insurgent in some circumstances 
provide a company with advance 
written notice of its intention to solicit 
the percentage of a company's 
shareownership necessar to approve 
the proposal, followed by evidence of 
the solicitation, and by negligible 
additional disclosures in the insurgent's 

123 We estiate that
 
proxy statement. 


these additional requirements, in the
 

context of other amendments adopted 
today, wil increase the annual burden 
under Regulation 14A for a shareholder 
insurgent by approxiately one hour 
per shareholder proponent, and that
 

approximately 10 proponents will have 

i 20 See Proposing Release. Section VII. 
12. 17 CFR 240.l4a-lOi.
 
.22 See Section IV above.
 
123Id.
 

to comply each year. Accordingly, we 
have increased our estimated total 

. compliance burden for Regulation i 4A 
by a total of 10 hours, to 810,935 hours. 

Providing the information required by 
Regulation 14A is mandatory under 
Section H(a) ofthe Exchange Act. The
 

information wil not be kept 
confidential. Unless a curently valid 
OMB control number is displayed on
 
the Schedule 14A, the Commission may
 
not sponsor or conduct or require
 
response to an information collection.
 
The OMB control number is 3235-0059.
 
The collection is in accordance with 44
 
U.S.C. §3507. 

X. Statutory Basis And Text of
 
Amendments
 

We are adopting amendments to Rules 
14a-8, 14a-4, and 14a-5 under the 
authority set forth in Sections 13, 14 
and 23 of the Securties Exchange Act
 
of 1943, and Section 20(a) of the
 
Investment Company Act.
 

List of Subjects in 17 CFR Par 240 

Reportng and recordkeeping 
requirements, Securties. 

Text of Amendments
 

In accordance with the foregoing,
 
Title 17, Chapter.II of the Code of
 
Federal Regulations is amended as
 
follows:
 

PART 240-GENERAL RULES AND
 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

I. The authority citation for par 240 
continues to read, in par, as follows: 

Authority: 15 D.S.C. 77c, 77d, 77g, 77j.
 

775, 77z-2, 77eee, 77gg, 77ru, 77555, 77tt. 
78c, 78d. 78f, 78i, 78j, 78j-l, 78k, 78k-l, 781,
 

78m. 78n, 780, 78p, 78q. 785, 78u-5, 78w, 
78x, 781~d), 78nu. 79q, 79t, 80a-20, 80a-23, 
80a-29, 80a-37, 80b-3. 80b-4 and 80b-l 1. 
unless otherwise noted.* * * * *
 

a. By amending § 240. 14a-4 by revising the 
introductory text of paragrph (c) and 
paragraph (c) (1), redesignatig paragraphs 
(c)(2) though (c)(5) as paragraphs (c)(4)
though (c)(7), and adding new paragraphs 
(c)(2) and (c)(3), to read as follows: 

§240.14a-4 Requirements as to proxy.* * * * *
 
(c) A proxy may confer discretionar

authority to vote on any of the following 
matters: 

(I) For an annual meetig of
shareholders, if the registrant did not 
have notice of the matter at least 45 days 
before the date on which the registrant 
first mailed its proxy materials for the 
prior year's annual meeting of 

an 
advance notice provision), and a 
shareholders (or date specified by 


specific statement to that effect is made 
in the proxy statement or form of proxy.
 

If during the.prior year the registrant did 
not hold an annual meeting, or if the 
date of the meeting has changed more 
than 30 days from the prior year, then 
notice must not have been received a
 

reasonable time before the registrant 
mais its proxy materials for the curent 
year. 

(2) In the case in which the registrant
has received timely notice in connection 
with an annual meetig of shareholders 
(as determined under paragraph (c)(l) of
ths section), if the regitrant includes, 
in the proxy statement, advice on the 
natue of the matter and how the 
registrant intends to exercise its 
discretion to vote on each matter.
 

the registrant includes 
this information in its proxy statement, 
it may not exercise discretionar voting 

However, even if 


authority on a parcular proposal if the 
proponent: 

(i) Provides the registrant with a
written statement, within the time-frame 
determined under paragraph (c) (1) of 
this section, that the proponent intends 
to deliver a proxy statement and form of 
proxy to holders of at least the 
percentage of the company's voting 
shares required under applicable law to 
car the proposal;
 

(ii) Includes the same statement in its
proxy materials filed under § 240.l4a-6: 
and 

(ii) Immediately after soliciting the

percentage of shareholders required to
 
car the proposal, provides the
 

registrant with a statement from any 
solicitor or other person with 
knowledge that the necessar steps have 
been taken to deliver a proxy statement 
and form of proxy to holders of at least 

the company's voting 
shares required under applicable law to 
the percentage of 


cai out the proposal.
 

(3) For solicitations other than for
anual meetings or for solicitations by 
persons other than the registrant, 
matters which the persons making the 
solicitation do not know, a reasonable 
time before the solicitation, are to be 
presented at the meeting, if a specific 
statement to that effect is made in the 
proxy statement or form of proxy. 

3. By amending § 240.14a-5 by
 
revising paragraph (e), and adding
 
paragraph (t), to read as follows: 

§ 240.14a-5 Presentation of Information In 
proxy statement.
* * * * *
 

(e) All proxy statements shall 
disclose, under an appropriate caption, 
the following dates: 

(I) The deadline for submiting
shareholder proposals for inclusion in 
the registrant's proxy statement and 
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form of proxy for the registrant's next 
annual meeting, calculated in the 
manner provided in § 240. 14a­
8(dHQuestion 4); and 

(2) The date afer which notice of a
shareholder proposal submitted outside 
the processes of § 240. 14a-8 is 
considered untiely, either calculated

14a­
4(cHl) or as established by the 
registrant's advance notice provision,.if 

in the manner provided by § 240. 


any', authorized by applicable state law. 
(f) If the date of the next annual

meeting is subsequently advanced or 
delayed by more than 30 calendar days 
from the date of the annual meeting to 
which the proxy statement relates, the 
registrant shall, in a timely manner, 
inform shareholders of such change, and 
the new dates referred to in paragraphs

this section, by(eHl) and (e)(2) of 


including a notice, under Item 5, in its
 
earliest possible quarerly report on
 
Form 10-Q (§ 249.308a of this chapter)
 
or Form 10-QSB (§ 249.308b of this
 
chapter), or, in the case of investment
 
companies, in a shareholder report
 
under § 270.30d-l of ths chapter under 
the Investment Company Act of 1940,
 
or, if impracticable, any means
 
reasonably calculated to inform
 
shareholders.
 

4. By revising § 240. 14a-8 to read as 
follows: 

§ 240.14a-8 Shareholder proposals. 
This section addresses when a
 

company must include a shareholder's
 
proposal in its proxy statement and
 
identify the proposal in its form of
 
proxy when the company holds an
 
annual or special meeting of 
shareholders. In summar, in order to
 
have your shareholder proposal
 
included on a company's proxy card,
 
and included along with any supportng 
statement in its proxy statement, you 
must be eligible and follow certn 
procedures. Under a few specific 
circumstances, the company is 
permitted to exclude your proposal, but 
only afer submittg its reasons to the 
Commission. We strctued this section 
in a question-and-answer format so that 
it is easier to understand. The references 
to "you" are to a shareholder seeking to 
submit the proposal. 

(a) Question 1: What is a proposal? A
shareholder proposal is your 
recommendation or requiement that the 
company and/or its board of directors 
take action, which you intend to present 
at a meeting of the company's 
shareholders. Your proposal should 
state as clearly as possible the coure of 
action that you believe the company 
should follow. If your proposal is placed 
on the company's proxy card, the 
company must also provide in the form 

of proxy means for shareholders to 
specif by boxes a choice between
 

approval or disapproval, or abstention. 
Unless otherwe indicated, the word 
"proposal" as used in ths section refers 
both to your proposal, and to your 
corresponding statement in support of 
your proposal (if any). 

(b) Question 2: Who is eligible to
submit a proposal, and how do I 
demonstrate to thé company that I am 
eligible? (1) In order to be eligible to 
submit a proposal, you must have 
continuously held at least $2,000 in 
market value, or 1 %, of the company's 
securities entitled to be voted on the 
proposal at the meeting for at least one 
year by the date you submit the 
proposal. You mUst continue to hold 
those securties through the date of the
meetig. 

(2) If you are the registered holder of
your securties, which means that your 
name appears in the company's records 
as a shareholder, the company can 
verif your eligibilty on its own,
 

although you wil still have to provide 
the company with a written statement 
that you intend to contiue to hold the 
securties though the date of the 
meetig of shareholders. However, if 
like many shareholders you are not a 
registered holder, the company likely 
does not know that you are a 
shareholder, or how many shares you 
own. In ths case, at the time you submit 
your proposal, you must prove your 
eligibilty to the company in one of two 
ways: 

(i) The first way is to submit to the
company a written statement from the 
"record" holder of your securties 
(usually a broker or bank) verifyng that,
at the time you submitted your 
proposal, you contiuously held the 
securties for at least one year. You must 
alo include your own wrtten statement
 
that you intend to continue to hold the 
securties though the date of the 
meeting of shareholders; or 

(ii) The second way to prove
ownership applies only if you have fied 
a Schedule 13D (§ 240.13d-l01), 
Schedule 13G (§ 240. 13d-102) , Form 3 

this chapter), Form 4 
this chapter) and/or Form

(§ 249.103 of 


(§ 249.104 of 


5 (§ 249.105 of this chapter), or 
amendments to those documents or 
updated forms, reflecting your 
ownership of the shares as of or before 
the date on which the one-year 
eligibilty period begins. If you have 
filed one of these documents with the 
SEC, you may demonstrate your
 

eligibilty by submittng to the 
company: 

(A) A copy of the schedule and/or
form, and any subsequent amendments 

reporting a change in your ownership 
level; 

(B) Your written statement that you
contiuously held the required number 
of shares for the one-year period as of 
the date of the statement; and 

(C) Your written statement that you
intend to contiue ownership of the 

though the date of theshares . 


company's annual or special meeting. 
(c) Question 3: How many proposals

may I submit: Each shareholder may 
submit no more than one proposal to a 
company for a particular shareholders' 
meeting. 

(d) Question 4: How long can my
proposal be? The proposal, including 
any accompanying supporting 
statement, may not exceed 500 words. 

(e) Question 5: What is the deadline
for submittng a proposal? (1) If you are 
submittng your proposal for the 
company's annual meetig, you can in
 
most cases find the deadline in last 
year's proxy statement. However, if the 
company did not hold an anual
 
meeting last year, or has changed the
 
date of its meeting for ths year more
 
than 30 days from last year's meeting,
 
you can usually fid the deadline in one
 

of the company's quarerly reports on 
Form lO-Q (§ 249.308a of this chapter)

this chapter). 
or in shareholder report ofinvestment 
companies under § 270.30d':l of this 
chapter of the Investment Company Act 

or lO-QSB (§249.308b of 


of 1940. In order to avoid controversy,
theirshareholders should submit 


proposals by means, includig
 

electronic means, that permit them to
 
prove the date of delivery.
 

(2) The deadline is calculated in the
following manner if the proposal is 
submitted for a regularly scheduled 
anual meeting. The proposal must be
 
received at the company's pricipal 
executive offces not less than 120 
calendar days before the date of the 
company's proxy statement released to 
shareholders in connection with the 
previous year's anual meeting. 

the company did not hold 
an annual meeting the previous year. or 
However, if 


if the date of this year's annual meeting 
has been changed by more than 30 days 
from the date ofthe previous year's 
meetig, then the deadline is a
 
reasonable time before the company
 
begins to print and mail its proxy
 
materials.
 

(3) If you are submittg your
proposal for a meeting of shareholders 
other than a reguarly scheduled annual 
meeting, the deadline is a reasonable 
time before the company begins to print 
and mail its proxy materials. 

(f) Question 6: What if I fai to follow
one of the eligibilty or procedural 
requirements explained in answers to 
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Questions 1 through 4 of this section? 
(1) The company may exclude your 
proposal, but only after it has notified 

you of the problem, and you have failed 
adequately to correct it. Within 14 

days of receiving your 
proposal, the company must noti you 
in writing of any procedural or 

calendar 

eligibilty deficiencies, as well as of the
 

time frame for your response. Your 
response must be postmarked, or 
transmitted electronically, no later than 
14 days from the date you received the 
company's notification. A company 
need not provide you such notice of a 
deficiency if the deficiency cannot be 
remedied, such as if you fail to submit 
a proposal by the company's properly 
determined deadline. If the company 
intends to exclude the proposal, it wil
 
later have to make a submission under
 
§ 240.l4a-8 and provide you with a 
copy under Question 10 below,
 

§ 240.l4a-80). 
(2) If you fail in your promise to hold 

the required number of securties .
 

though the date of the meeting of
 
shareholders, then the company wil be
 
permitted to exclude all of your 
proposals from its proxy materials for
 
any meeting held in the following two
 
calendar years.
 

(g Question 7: Who has the burden of
persuading the Commission or its staf 
that my proposal can be excluded? 
Except as otherwise noted, the burden is 
on the company to demonstrate that it 
is entitled to exclude a proposal. 

(h) Question 8: Must I appear
personally at the shareholders' meeting 
to present the proposal? (1) Either you, 
or your representative who is qualfied 
under state law to present the proposal 
on your behal, must attend the meeting 
to present the proposal. Whether you 
attend the meeting yourself or send a 
qualified representative to the meeting 
in your place, you should make sure 
that you, or your representative, follow 
the proper state law procedures for 
attending the meeting and/or presentig 
your proposal. 

(2) If the company holds it
shareholder meeting in whole or in par 
via electronic media, and the company 
permits you or your representative to 
present your proposal via such media, 
then you may appear though electronic 
media rather than traveling to the 
meeting to appear in person. 

(3) If you or your qualified
representative fail to appear and present 
the proposal, without good cause, the 
company wil be permitted to exclude 
al of your proposals from its proxy 
materials for any meetings held in the 
following two calendar year. 
. (i) Question 9: If I have complied with

shareholders at the same meeting.the procedural requirements, on what 

other bases may a company rely to 
exclude my proposal?(1) Improper 
under state law: If the proposal is not a 
proper subject for action by 
shareholders under the laws of the 
jursdiction of the company's 
organization; 

Note to paragraph (1)(1): Dependig onthe 
subject matter, some proposals are not 
considered proper under state law if they 
would be binding on the company if 
approved by shareholders. In our experience, 
most proposals that are cast as 
recommendations or requests that the board 
of dictors take specifed action are proper
 

under state law. Accordingly, we will asume
 
that a proposal drafed as a recommendation
 
or suggestion is proper uness the company 
demonstrates otherwise. 

(2) Violation of law: If the proposal
would, if implemented, cause the
 
company to violate any state, federal, or
 
foreign law to which it is subject;
 

Note to paragraph (1)(2): We will not apply 
this basis for exclusion to permt exclusion 
of a proposal on grounds that it would violate 
foreign law if compliance with the foreign 
law could result in a violation of any state 
or federal law. 

(3) Violation of proxy rules: If the

proposal or supporting statement is
 
contrai to any of the Commission's
 

proxy rules, including § 240.l4a-9,
 

which prohibits materially false or
 
misleading statements in proxy
 
soliciting materials;
 

(4) Personal grievance; special
interest: If the proposal relates to the 
redress of a personal claim or grevance 
agaist the company or any other 
person, or if it is designed to result in 
a benefit to you, or to fuer a personal 
interest, which is not shared by the 
other shareholders at large; 

(5) Relevance: If the proposal relates
to operations which account for less 
than 5 percent of the company's total 
assets at the end of its most recent fiscal 
year, and for less than 5 percent of its 
net earning sand gross sales for its most 
recent fiscal year, and is not otherwise 
significantly related to the company's
busines; 

(6) Absence of power/authority: If the
company would lack the power or 
authority to implement the proposal; 

(7) Management functions: If the 
proposal deals with a matter relating to 
the company's ordinai business
 

operations; 
(8) Relates to election: If the proposal

relates to an election for membership on 
the company's board of directors or 
analogous governing body;
 

(9) Conflcts with company's
proposal: If the proposal directly 
conflcts with one of the company's own 
proposals to be submitted to 

Note to paragraph (1)(9): A company's 
submission to the Commission under ths 
section should specif the points of confict 
with the company's. proposal.
 

(10) Substantialy implemented: If the
company has aleady substantialy 
implemented the proposal; 

(11) Duplication: If the proposal 
substantialy duplicates another
 

proposal previously submitted to the 
company by another proponent that wil 
be included in the company's proxy 
materials for the same meeting; 

(12) Resubmissions: If the proposal
deals with substatially the same 
subject matter as another proposal or 
proposals that has or have been 
previously included in the company's 
proxy materials within the preceding 5 
calendar year, a company may exclude 
it from its proxy materials for any
 
meeting held withn 3 calendar years of
 
the last time it was included if the
 
proposal received: 

the vote if(i) Less than 3% of 


proposed once within the preceding 5
 
calendar years;
 

(ii) Less than 6% of the vote on its last 
if proposedsubmission to shareholders, 


preceding 5
twice previously within the 


calendar year; or
 

(ii) Less than 10% of the vote on its
last submission to shareholders if 
proposed three times or more previously 
within the preceding 5 calendar years;
 
and
 

(13) Spec1fc amount of dividends: If
the proposal relates to specifc amounts 
of cash or stock dividends.
 

0) Question 10: What procedures

must the company follow if it intends to 
exclude my proposal? (1) If the 
company intends to exclude a proposal 
from its proxy materials, it must fie its 
reasons with the Commission no later 
than 80 calendar days before it fies its 
definitive proxy statement and form of 
proxy with the Commission. The 
company must simultaneously provide 
you with a copy of its submission. The
Commission staf may permit the 
company to make its submission later 
than 80 days before the company fies 
its definitive proxy statement and form 
of proxy, if the company demonstrates 
good cause for missing the deadline. 

(2) The company must file six paper
copies of the following: 

(i) The proposal; 
why the

(ii) An explanation of 


company believes that it may exclude 
the proposal, which should, if possible, 
refer to the most recent applicable 
authority, such as prior Diviion letters 
issued under the rule; and 

(iii) A supportng opinion of counsel
when such reasons are based on matters 
of state or foreign law. 
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misleading statements, under the Protection Agency (EP A) to regulate on­(k) Question 11: May I submit my own 
following tieframes: highway motor vehicle and engie
statement to the Commission 

response requies emissions, was amended in 1990 to
responding to the company's (i) If our no-action 

that you make revisions to your extend EPA's regulatory authority to
arguments? 
proposal or supporting statement as a include as well nonroad engines andYes, you may submit a response, but 

it is not required. You should tr to 
submit any response to us, with a copy 
to the company, as soon as possible afer 
the company makes its submission. This 

wil have
way, the Commssion staf 


time to consider fully your submission 
before it issues its response. You should 
submit six paper copies of your

...._,-i:espor.e 
(1) Question 12: If the company

includes my shareholder proposal in its 
proxy materials, what information about 
me must it include along with the 
proposal itself
 

(1) The company's proxy statement
must include your name and address, as 
well as the number of the company's 
voting securities that you hold. 
However, instead of providing that

instead 
include a statement that it wi provide 
the information to shareholders 
promptly upon receivig an oral or 

information, the company may 


written request.
 

(2) The company is not responsible 
for the contents of your proposal or 
supporting statement. 

(m) Question 13: What can I do if the
company includes in its proxy 
statement reasons why it believes 
shareholders should not vote in favor of 

and I disagree with some 
of its statements? 
my proposal, 


(1) The company may elect to include
in its proxy statement reasons why it 
believes shareholders should vote 
against your proposal. The company is 
allowed to make arguments reflecting its 
own point of view, just as you may 
express your own point of view in your 
proposal's supportng statement. 

(2) However, if you believe that the
company's opposition to your proposal 
contains materially false or Insleading 
statements that may violate our anti­
fraud rule, § 240.142-9, you should 
promptly send to the Commssion sta 
and the company a letter explaiing the 
reasons for your view, along with a copy 
of the company's statements opposing 
your proposal. To the extent possible, 
your letter should include specifc 
factual information demonstrating the 
inaccuracy of the company's claims. 
Time permitting, you may wish to try to 
work out your diferences with the 
company by yourself before contacting 
the Commission staf. 

(3) We require the company to send
you a copy of its statements opposing 
your proposal before it mais its proxy

that you may bring to our 
attention any materialy false or 
materials, so 


condition to requirng the company to related vehicles and equipment (see 42
 
include it in its proxy materials, then U.S.C. 7521-7525, 7541-7543, 7547, 
the company must provide you with a 7549, 7550, 7601 (a)). 
copy of its opposition statements no In brief, EP A was given authority,
later than 5 calendar days afer the inter alia, to reguate those classes or 
company receives a copy of your revised categories of new.nonroad engines and 
proposal; or associated vehicles and equipment that
 

(ii) In all other cases, the company contrbute to ai pollution, if such
must provide you with a copy of its nonroad emissions were determined to 
opposition statements no later than ~be-sigftifiet.
 
calendar days before its files definitive To this end, the EP A issued 
copies of its proxy statement and form regulations. in 40 CFR pars 89 and 90

14a-6. that established emissions standards for 
Dat d'Ma 21 1998 new nonroad compression-ignition

of proxy under § 240. 


e. y, . engines at or above 50 horsepower (37

By the Commsion. kiowatts) as well as new nonroad

Margaret McFarland, spark-ignition engines at or below 25 
DeputySecretai. horsepower (19 kiowatt) (see 59 FR
 
¡FRDoc. 98-14121 FIled 5-27-98; 8:45 amI 31306 Oune 17,1994) and 60 FR 34582
 
BILUNG CODE B010-1-P Ouly 3, 1995), respectively, for the
background and development of these 

EPA reguations).
By a final rule document published in

DEPARTMENT OF THE TREASURY the Federal Regiter on August 27,1996 
(61 FR 43960), Customs amended itsCustoms Service 
regulations to add a new § 12.74 (19
 

CFR 12.74) that conformed to the 
regulations adopted by the EP A in order 

(T.O.98-50) to ensure the compliance of the 
RIN 1515-AC28 aforementioned imported nonroad 

engines with applicable EPA emissions 

19 CFR Part 12 

Emissions Standards for Imported standards required by law.
Nonroad Engines The EP A has now issued regulations 

in 40 CFR par 91, establishing
AGENCY: U.S. Customs Service,
 emissions standards as well for new 
Deparent of the Treasur. 

marine spark-ignition engines (see 61
 
ACTION: Final rule.
 FR 52088 (October 4, 1996) for the 

background and development of the
SUMMARY: This document amends the
 EPA regulations).Customs Regulations, in conformance Accordingly, § 12.74 is hereby
with regulations of the U.S. amended to include marine spark-
Envionmental Protection Agency ignition engines among those imported, in order to include marne spark­(EPA) nonroad engies that are subject to
ignition engines among those imported applicable EP A emissions standards.
nonroad engines that are subject to Furtermore, Customs has determined
 
compliance with applicable EP A
 

to abbreviate signifcantly § 12.74 by

emissions standards requied by law. In 

simply referencing the EP A regulations

addition, the Customs Reguations in concerned, and eliminating theths regard are fuer amended by unnecessar, extensive replication of
eliminatig the unnecesar, extensive
 the paricular admission requiements
replication of the parcular admission for subject nonroad engines that are
requirements for subject nonroad 

aleady contained in the EP A

engines that are aleady contained in the regulations.
EPA regulations. 

Inapplicabilty of Public Notice and
EFFECTIVE DATE: May 28, 1998.
 
Comment and Delayed Effective Date

FOR FURTHER INFORMATION CONTACT: Brad
 Requirements, the ReguatoryLund, Office of Field Operations, (202- Flexibilty Act. and Executive Order927-0192). 12866 
SUPPLEMENTARY INFORMATION: Inasmuch as these amendments
 
Background merely conform the Customs
 

Regulations to existing law and
The Clean Air Act, as amended (42
, which has long regulation as noted above, pursuant to 5

D.S.C. 7401 et seq.) 

, notice and publicD.S.C. 553(b) (B)authorized the Envionmental 




