
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-3010

DIVISION OF

CORPORATION FINANCE

February 12 200

Jonathan Gottsegen

Director

Corporate and Securities Practice Group

The Home Depot Inc

2455 Paces Ferry Rd
Atlanta GA 30339

Re The Home Depot Inc

Incoming letter dated December 17 2007

Dear Mr Gottsegen

This is in response to your letters dated December 17 2007 and January 2008

concerning the shareholder proposal submitted to Home Depot by William Steiner We
also have received letters on the proprnents behalf dated December 28 2007

January 2008 and January 2008 Our response is attached to the enclosed

photocopy of your correspondence By doing this we avoid having to recite or

summarize the facts set forth in the correspondence Copies of all of the correspondence

also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Jonathan Ingram

Deputy Chief Counsel

Enclosures

cc John Chevedden

                                            

                                         ***FISMA - OMB Memorandum M-07-16***



February 12 2008

Response of the Office of Chief Counsel

Division of Corporation Finance

Re The Home Depot Inc

Incoming letter dated December 17 2007

The proposal amends Home Depots bylaws to require that the chairman of the

board be an independent director as defined in the proposal

There appears to be some basis for your view that Home Depot may exclude the

proposal under rule 14a-8i2 We note that in the opinion of your counsel

implementation of the proposal would cause Home Depot to violate state law

Accordingly we will not recommend enforcement action to the Commission if

Home Depot omits the proposal from its proxy materials in reliance on rule 4a-8i2
In reaching this position we have not found it necessary to address the alternative bases

for omission upon which Home Depot relies

Sincerely

SonWBrandon

Attorney-Adviser



THE HOME DEPOT 2455 Paces Ferry Rd Atlanta GA 30339
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December 17 2007

Office of Chief Counsel L11

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re Shareholder Proposal of Mr William Steiner

Ladies and Gentlemen

On behalf of The Home Depot Inc the Company the purpose of this letter is

to notify the staff of the Division of Corporation Finance the Staff of the Companys
intention to exclude shareholder proposal from the Companys proxy materials for its

2008 Annual Meeting of Shareholders the 2008 Proxy Materials Mr William

Steiner the Proponent submitted the proposal the Proposal which is attached as

Exhibit

In accordance with Rule 14a-8 under the Securities Exchange Act of 1934 as

amended we hereby respectfully request that the Staff confirm that no enforcement

action will be recommended against the Company if the Proposal is omitted from the

2008 Proxy Materials Pursuant to Rule 14a-8j enclosed are six copies of this letter

and Exhibits A-C copy of this letter including Exhibits A-C is being mailed on this

date to Mr John Chevedden the Proponents representative in accordance with Rule

14a-8j informing him of the Companys intention to omit the Proposal from the 2008

Proxy Materials The Company intends to commence distribution of its definitive 2008

Proxy Materials on or around April 11 2008 Pursuant to Rule 14a-8j this letter is

being submitted not less than 80 days before the Company files its definitive 2008 Proxy

Materials with the Securities and Exchange Commission

The Proposal sets forth the following resolution

RESOLVED that pursuant to Section 109 of the Delaware General Corporation Law
the stockholders of The Home Depot Inc Home Depot hereby amend the bylaws to

replace the current Article III section with the following

Proud Sponsor



The Chairman of the Board shall preside at all meetings of stockholders and of the Board

of Directors He shall vote any shares of stock or other voting securities owned by the

Corporation In general he shall performall duties incident to the office of the Chairman

of the Board and such other duties as may from time to time be assigned to him by the

Board

The Chairman of the Board shall be Director who is independent from the Corporation

For purposes of this by-law independent has the meaning set forth in the New York

Stock Exchange NYSE listing standards unless the Corporations common stock

ceases to be listed on the NYSE and is listed on Nasdaq or another national exchange in

which case such exchanges definition of independence shall apply If the Directors

determine that Chairman who was independent at the time he was selected is no longer

independent the Directors shall select new Chairman who satisfies the requirements of

this by-law within 60 days of such determination This by-law shall be implemented in

way that does not violate any contractual obligation of the Corporation Compliance with

this by-law shall be excused if no Director who qualifies as independent is elected by the

stockholders or if no Director who is independent is willing to serve as Chairman

The Proposal provides for an amendment to the Companys By-Laws requiring

separation of the positions of Chairman of the Board and Chief Executive Officer of the

Company and that the position of Chairman be held by an independent director The

Company intends to omit the Proposal on the following grounds

Rule 14a-8i1 Improper Subject for Shareholder Action

Rule 14a-8i1 states that shareholder proposal may be omitted from

companys proxy statement if the proposal is not proper subject for action by

shareholders under the laws of the jurisdiction of the companys organization The

Company believes that the Proposal may be excluded under this rule for two reasons

it mandates action and usurps the authority of the Board of Directors under Delaware law

and ii it would result in an impermissible delegation of Board authority

It is important to note that the Proposal is mandatory rather than advisory The

Staff has agreed that shareholder mandates that intrude on the authority of the board of

directors are properly excludable under Rule 14a-8i1 See Community Bancshares

Inc Mar 15 1999 RJR Nabisco Holding Corp Feb 23 1998 Eastman Kodak Co

Feb 20 1985 and Tele-Communication Inc Mar 1995 The Company is

incorporated under the laws of the State of Delaware Section 14 1a of the Delaware

General Corporation Law DGCL provides that the business and affairs of every

corporation organized under this chapter shall be managed by or under the direction of

board of directors except as may be otherwise provided in this chapter or in its certificate

of incorporation The Delaware Supreme Court has also stated that cardinal precept

of the General Corporation Law of the State of Delaware is that directors rather than

shareholders manage the business and affairs of the corporation Aronson LewIs 473

A.2d 805 811 Del 1984 Based upon this principle the court has stated that

arrangements which have the effect of removing from directors in very substantial way

their duty to use their own best judgment on management matters violate Delaware law



Chapin Benwood Foundation Inc 402 A.2d 1205 1211 Del Ch 1979 quoting

Abercrombie Davies 123 A.2d 893 899 Del Ch 1956 revd on other grounds 130

A.2d 338 Del 1957 affd sub nóm 415 A.2d 1068

The Staff has noted that board of directors may be considered to have exclusive

authority in corporate matters absent specific provision to the contrary in the

corporation code of the state in which it is incorporated the issuers charter or its bylaws

See Securities Exchange Act Release No 34-12999 Nov 22 1976 Nothing in other

sections of the DGCL the Companys Certificate of Incorporation or By-Laws restricts

the Board of Directors authority in such corporate matters Indeed Section 142a of the

DGCL provides that officers shall be chosen in such manner and shall hold their offices

for such terms as are prescribed by the by-laws or determined by the board of directors

Similarly the Companys By-Laws provide that officers of the Company which

specifically include the Chairman of the Board and the Chief Executive Officer are to be

elected by the Board of Directors and hold office at the pleasure of the Board These

provisions bolster the clear authority of the Board in this area and renders the Proposal

improper under Rule 14a-8i1

separate but equally compelling basis for exclusion is that the Proposal would

result in an unauthorized delegation of power to shareholders The board of directors of

Delaware corporation may not delegate to others their decision making authority on

matters where they are required to exercise their business judgment Rosenblatt Getty

Oil Co C.A No 5278 slip op at 41 Del Ch Sept 19 1983 Nor can the board

delegate its decision-making authority to shareholders Paramount Communications Inc

Time Inc 571 A.2d 1140 1154 Del 1989 Smith Van Gorkom 488 A.2d 858 873

Del 1985

Adoption of the Proposal would require the Board to remove Mr Blake from his

position as Chief Executive Officer and/or Chairman of the Board regardless of whether

that removal is in the best interests of the Company and its shareholders This is an

impermissible interference with the management of the Company by shareholders and

shifts the power to remove officers to shareholders both of which are contrary to

Delaware law and the Companys Certificate of Incorporation and By-Laws Because the

Proposal seeks this result it is an improper subject for shareholder action and may be

excluded pursuant to Rule 14a-8i1

For the foregoing reasons and in the legal opinion of the Companys Delaware

counsel Richards Layton Finger P.A attached hereto as Exhibit the Proposal may
be properly excluded from the 2008 Proxy Materials under Rules 14a-8i1

Rule 14a-8i2 Implementation of Proposal Would Cause Company to

Violate Delaware Law

Rule 14a-8i2 provides that registrant may omit proposal and any

supporting statement from its proxy materials if implementation of the proposal would

require the company to violate any state or federal law The Company believes that it

may exclude the Proposal as the implementation of the Proposal would violate Delaware



law in threeways conflict with the provisions of the Companys Certificate of

Incorporation ii be inconsistent with the Companys By-Laws and iii require the

Company to breach the employment agreement dated January 23 2007 and attached as

Exhibit that the Company entered into with Mr Francis Blake the Employment

Agreement

First Section 109 of the DGCL requires that by-law provisions not be

inconsistent with the law or the certificate of incorporation Del 109b
Delaware courts have repeatedly held that by-law provision that is inconsistent with

corporations charter violates Delaware law and is nullity Centaur Partners IV

National Intergroup Inc 582 A.2d 923 929 Del 1990 Oberlv Kirby 592 A.2d 445

459 Del 1991

The Proposal requires that the Companys By-Laws be amended such that the

Chief Executive Officer and Chairman be different individuals and that the Chairman be

director who is independent from the Company This would directly conflict with the

Boards power under Article Sixth Section of the Companys Certificate of

Incorporation which provides that the Board has the right to determine the officers of the

corporation and their titles duties and terms of office This provision further provides

that no by-law shall be adopted by stockholders which shall interpret or qualify or

impair or impede the implementation of the foregoing As the proposed by-law seeks to

qualify the Boards power under Article Sixth Section it conflicts with the Companys
Certificate of Incorporation and thus violates Delaware law

Second Article IV Section of the Companys By-Laws provide that only the

Board of Directors may remove with or without cause any officer The implementation

of the proposed by-law would require that Mr Blake be removed as Chairman of the

Board This would be inconsistent with Article IV Section as it was not the Board that

had removed Mr Blake and therefore is contrary to Delaware law See Rodman Ward
Jr et al Folk on the Delaware General Corporation Law 109.8 at GCL-I-93 2007-1

Supp citing H.F Ahmanson Co Great Fin Corp C.A No 15650 slip op at

Del Ch Apr 25 1997 corporations violation of one of its bylaws is sufficient to

support claim for coercive relief that would enforce the command of that bylaw because

to hold otherwise would violate basic concepts of corporate governance.

Finally the Employment Agreement provides that Mr Blake will serve as

Chairman and Chief Executive Officer of the Company and that the Company has the

right to terminate the agreement with or without cause at any time Therefore the

removal of Mr Blake even without cause requires the Board to exercise it business

judgment and terminate the contract Under Delaware law in the absence of legal

excuse for one partys performance of contract that party is obligated to perform the

contract according to its terms or upon his failure to do so he is liable to the other party

for the resulting damages Wills Shockley 157 A.2d 252 253 Del 1960 As the

implementation of the Proposal requires the removal of Mr Blake without the Board

taking such action this compels the Company to breach the express terms of the

Employment Agreement



The Staff has consistently recognized that shareholder proposals which would

require registrant to breach its existing contracts or otherwise violate applicable law

may be omitted from registrants proxy materials See 3M Company Feb 17 2004

proposal that may cause the breach of an existing employment agreement may be

excludable under Rule 14a-8i2 LESCO Inc Apr 2001 proposal that would

cause breach of an existing employment agreement may be excludable under Rules 14a-

8i2 and 14a-8i6 America West Holdings Corporation Apr 14 1998 proposal

that may cause the breach of an existing contract may be excluded under Rule 14a-

8i2 Galaxy Foods Company Oct 12 1999 proposal that would cause breach of

existing employment agreements excludable under Rule 14a-8i2 and Rule 14a-

8i6 Black Decker Corporation Jan 26 1998 proposal that may cause the breach

of an existing contract may be excluded under Rule 14a8i12 Coca-Cola

Enterprises Inc Jan 21 1994 proposals that would result in breach of company

contracts providing for supplemental income could be excluded under predecessor to

Rule 14a-8i2 and Citizens First Bancorp Inc Mar 24 1992 proposal to

terminate two executives severance agreements could be excluded under predecessor to

Rule 14a-8i2 because termination would constitute breach of contract in violation of

applicable state law

For the reasons set forth above and in the opinion of the Companys Delaware

counsel Richards Layton Finger P.A attached hereto as Exhibit the

implementation of the Proposal would conflict with the Companys Certificate of

Incorporation be inconsistent with the Companys By-Laws and require the Company to

breach the Employment Agreement by terminating Mr Blakes position as Chairman of

the Board As such the Proposal may be excluded from the Companys 2008 Proxy

Materials pursuant to Rule 14a-8i2

Rule 14a-8i3 Proposal Is Vague Indefinite and Misleading

Rule 14a-8i3 states that proposal may be omitted if the proposal or its

supporting statement is contrary to the proxy rules including Rule 14a-9 which prohibits

materially false or misleading statements in proxy soliciting materials The Staff has

consistently taken the position that vague and indefinite shareholder proposals are

excludable under Rule 14a-8i3 as inherently misleading because neither the

shareholders voting on the proposal nor the companys board of directors in

implementing the proposal would be able to determine with reasonable certainty exactly

what actions or measures the proposal requires Staff Legal Bulletin No 14B Sept 15

2004 See Pennsylvania Power Light Co supra permitting omission of proposal as

inherently vague and indefinite unless the Proponent revised the proposal to make

certain terms more specific Woodward Governor Company Nov 26 2003 permitting

omission of proposal requiring the board to implement compensation policy for senior

executives Smithfield Foods Inc July 18 2003 permitting omission of proposal

requesting that the company prepare sustainability report The Procter Gamble

Company Oct 25 2002 permitting omission of proposal requesting the creation of

specific type of fund as vague and indefinite because neither the shareholders nor the

company would know how to implement the proposal Philadelphia Electric Company



July 30 1992 permitting omission of proposal regarding the creation of committee

of share owners because the proposal is so inherently vague and indefinite that neither

the share owners nor the company would be able to determine exactly what actions or

measures the proposal requires and NYNEX Corporation Jan 12 1990 permitting

omission of proposal relating to noninterference with policies of certain foreign nations

because it is so inherently vague and indefinite that any company action could be

significantly different from the action envisioned by the shareholders voting on the

proposal

The Proposal is inherently vague and indefinite because it fails to provide

guidance on how it should be implemented The Proposal directs the Company to

separate the roles of Chairman of the Board and Chief Executive Officer but indicates it

shall be done in manner that does not violate any contractual obligation of the

Corporation If approved by shareholders the Proposal may never be implemented in

manner consistent with shareholder expectations The By-Laws would be amended to

include the Proposal but the Company would not immediately split the roles of Chairman

and Chief Executive Officer due to the Employment Agreement that the Company

entered into with Mr Blake the current Chairman and Chief Executive Officer which

provides he will serve as Chairman and Chief Executive Officer Further the Company

would never be obligated to split the roles of Chairman and Chief Executive Officer if it

enters into contract that guarantees person will hold both offices This literal

application of the proposed amendment renders the Proposal meaningless and cannot be

the intent of the Proposal

The Company however cannot determine how the Proposal is intended to be

implemented consistent with shareholder expectations One interpretation is that the

Proposal intends to require the Company to terminate the Employment Agreement and

require the Company not to enter into any future agreements that provide for one person

to hold both offices But as discussed in Section the Company is not free to breach its

contractual obligations

second possible interpretation is that the Proposal intends to require the

Company to amend or terminate the Employment Agreement in manner consistent with

its terms to allow the Board to split the roles of Chairman and Chief Executive Officer

To require that the Board undertake such action however is impermissible as discussed

in Section and further in Section

The possible interpretations of how to implement the Proposal renders it either

meaningless or improper Therefore for the foregoing reasons the Proposal is so

inherently vague and indefinite that it may be omitted from the Companys 2008 Proxy

Materials pursuant to Rule 14a-8i3

Rule 14a-8i6 Company Lacks the Power or Authority to Implement the

Proposal

Rule 14a-8i6 provides that company may omit shareholder proposal if the

company would lack the power or authority to implement the proposal As discussed in



Section above the Company does not have the power or authority to implement the

Proposal because the proposed by-law would be void due to its implementation

violating the Companys Certificate of Incorporation and hence Delaware law ii it

conflicts with the Companys By-Laws and iii it would compel the Company to breach

existing contractual obligations The Staff has noted that proposals that would result in

the company breaching existing contractual obligations may be excludable under Rule

14a-8i6 Staff Legal Bulletin No 14B Sept 15 2004 See e.g Selective Insurance

Group Inc Mar 23 2003 NetCunents Inc June 2001

For the foregoing reasons and in the legal opinion of the Companys Delaware

counsel Richards Layton Finger P.A attached hereto as Exhibit the Proposal may

be properly excluded from the 2008 Proxy Materials under Rules 14a-8i6

Accordingly the Company respectfully requests that the Staff not recommend

enforcement action if the Company omits the Proposal from its 2008 Proxy Materials If

the Staff does not concur with the Companys position we would appreciate an

opportunity to confer with the Staff concerning this matter prior to the issuance of

response The Proponent is requested to copy the undersigned on any response it may

choose to make to the Staff

Kindly acknowledge receipt of this letter by stamping and returning the enclosed

copy of the first page and returning it in the enclosed envelope If you have any

questions with respect to this matter please telephone me at 770 384-2858 may also

be reached by fax at 770 384-5842

Very truly yours

Jonathan Gottsegen Director

Corporate and Securities Practice Group
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William Steiner

                                 

                              

Mr Francis Blake

Chairman

The Home Depot Inc tHD
2455 Paces Ferry Rd

Atlanta IA 30339

Rule 14a-.8 Proposal

Dear Mr Blake

This Rule 14a-8 proposal is respectfully
submitted in support of the long-term performance of

our company This proposal is submitted for the next annual shareholder meeting Rule l4a4

requirements are intended to be met including the continuous ownership of the required stock

value until after the date of the respective shareholder meeting and the presentation of this

proposal at the annual meeting This submitted fonnat with the shareholder-supplied emphasis

is intended to be used for definitive proxy publication This is the proxy for John Chevedden

andlor his designee to act on my behalf regarding this Rule 14a-8 proposal for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communication to Jàhn Chevedden at

                                        

In the interest of company cost savings and efficiency please communicate via email

PH                        

                                      

                                         

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of this proposal by

email

Sincerely

aa 6/7
William Stier Date

cc James Snyder Jr

Corporate Secretary

PH 770 433-8211

Fax 770 384-2356

770-384-5552

770-384-2739

***FISMA - OMB Memorandum M-07-16***

***FISMA - OMB Memorandum M-07-16***

***FISMA - OMB Memorandum M-07-16***

***FISMA - OMB Memorandum M-07-16***

***FISMA - OMB Memorandum M-07-16***
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ftID Rule 14a-S Proposal November 27 20011

Separate the Roles of CEO and Chairman

RESOLVED thai pursuant to Section 109 of the Delaware General Corporation Law the

stockholders of The Home Depot Inc Home Depot hereby amend the bylaws to replace the

current Article Ill section with the following

The Chairman of the Board shall preside at all meetings of stockholders and of the Board of

Directors He shall vote any shares of stock or other voting securities owned by the Corporatioit

In general he shall perform all duties incident to the office of the Chairman of the Board and

such other duties as may from time to time be assigned to him by the Board

The Chairman of the Board shall be Director who is independent from the Corporation For

purposes of this by-law independent has the meaning set forth in the New York Stock

Exchange NYSE listing standards unless the Corporations common stock ceases to be listed

on the NYSE and is listed on Nasdaq or another national exchange in which case such

exchanges definition of independence shall apply If the Directors determine that Chairman

who was independent at the time he was selected is no longer independent the Directors shall

select new Chairman who satisfies the requirements of this by-law within 60 days of such

determination This by4aw shall be implemented in way that does not violate any contractual

obligation of the Corporation Compliance with this by-law shalt be excused ifno Director who

qualifies as independent is elected by the stockholders or if no Director who is independent is

willing to serve as Chairman

It is the role of our CEO and ntanagernent to run the business of our company Meanwhile it is

the role of the Board of Directors to provide independent oversight of our CEO and management

Our CEO should not be his own boss while managing our companys business Under the

leadership of the Chairman the board should give strategic direction and guidance and represent

the best interests of shareholders in maximizing value

More companies arc recognizing the separation of Chairman and CEO to be sound corporate

governance practice Also several respected institutions recommend separation The Council ci

Institutional Investors adopted Corporate Governance Policy which recommends The board

should be chaired by an independent director

Separate the Roles of CEO and Chairman

Yes on

Notes

William Steiner                                                              sponsored this proposal

The above format is requested for publication without re-editing re-formatting or elimination of

text including beginning and concluding text unless prior agreement is reached It is

respectfully requested that this proposal be proofread before it is published in the definitive

proxy to ensure that the integrity of the submitted format is replicated in the proxy materials

Please advise if there is any typographical question

Please note that the title of the proposal is part of the argument in favor of the proposal Tn the

interest of clarity and to avoid confusion the title of this and each other ballot item is requested to

be consistent throughout all the proxy materials

***FISMA - OMB Memorandum M-07-16***

***FISMA - OMB Memorandum M-07-16 ***
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The company is requested to assign proposal number represented by above based on the

chronological order in which proposals are subrnittecL The requested designation of or

higher number allows for ratification of auditors to be item

This proposal is believed to conform with Staff Legal Bulletin No 14B CE September 15

2004 including

Accordingly going forward we believe that it would not be appropriate for companies to

exclude supporting statement language andlor an entire proposal in reliance on rule 4a-8i3 in

the following circumstances

the company objects to Ihetual assertions because they are not supported

thc company objects to factual assertions that while not materially false or misleading may

be disputed or countered

the company objects to factual assertions because those assertions may be interpreted by

shareholders in manner that is unfavorable to the company its directors or its officers

and/or

the company objects to statements because they represent the opinion of the shareholder

proponent or referenced source hut the statements are not identified specifically as such

See also Sun Microsystems Inc July 21 2005

Stock will be held until after the annual meeting and the proposal will be presented at the annual

iiiteting

Please acknowledge this proposal promptly by email and advise the most convenient fax number

and email address to forward broker letter if needed to the Corporate SccretElrYS office

***FISMA - OMB Memorandum M-07-16***
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RICHARDS LAYTON FINGER

PROFESSIONAL ASSOCIATION

RODNEY SQUARE

920 NORTH KING STREET

WILMINroN DELAWARE 19801

302 651-7700

Fx 302 651-7701

WWW LF .COM

December 17 2007

The Home Depot Inc

2455 Paces Ferry Road N.W

Atlanta Georgia 30339

Re Shareholder Proposal of William Steiner

Ladies and Gentlemen

We have acted as special Delaware counsel to The Home Depot Inc Delaware

corporation the Company in connection with proposal the Proposal by William Steiner

the Proponent dated November 27 2007 which the Proponent has requested to be included

in the proxy statement of the Company for its next annual meeting of shareholders the Annual

Meeting In this connection you have requested our opinion as to certain matters under the

laws of the State of Delaware

For the purpose of rendering our opinion as expressed herein we have been

furnished with and have reviewed the following documents the Amended and Restated

Certificate of Incorporation of the Company as filed with the Secretary of State of the State of

Delaware on May 30 2002 the Certificate of Incorporation ii the By-Laws of the

Company amended and restated on May 23 2007 the By-Laws iii the Proposal and its

supporting statement and iv the employment agreement of Francis Blake dated January 23

2007 the Employment Agreement

With respect to the foregoing documents we have assumed the authenticity

of all documents submitted to us as originals ii the conformity to authentic originals of all

documents submitted to us as copies iii the genuineness of all signatures and the legal capacity

of natural persons and iv that the foregoing documents in the forms thereof submitted to us for

our review have not been and will not be altered or amended in any respect material to our

opinion as expressed herein We have not reviewed any document other than the documents

listed above for purposes of rendering this opinion and we assume that there exists no provision

of any such other document that bears upon or is inconsistent with our opinion as expressed

herein In addition we have conducted no independent factual investigation of our own but

rather have relied solely on the foregoing documents the statements and information set forth

therein and the additional factual matters recited or assumed herein all of which we assume to be

true complete and accurate in all material respects

RLF1-3229513-6



The Home Depot Inc

December 17 2007

Page

THE PROPOSAL

The Proposal states the following

Rule 14a-8 Proposal November 27 2007

Separate the Roles of CEO and Chairman

RESOLVED that pursuant to Section 109 of the Delaware General

Corporation Law the stockholders of The Home Depot Inc

Home Depot hereby amend the bylaws to replace the current

Article III section with the following

The Chairman of the Board shall preside at all meetings of

stockholders and of the Board of Directors He shall vote any

shares of stock or other voting securities owned by the

Corporation In general he shall perform all duties incident to the

office of the Chairman of the Board and such other duties as may

from time to time be assigned to him by the Board

The Chairman of the Board shall be Director who is

independent from the Corporation For purposes of this by-law

independent has the meaning set forth in the New York Stock

Exchange NYSE listing standards unless the Corporations

common stock ceases to be listed on the NYSE and is listed on

Nasdaq or another national exchange in which case such

exchanges definition of independence shall apply If the Directors

determine that Chairman who was independent at the time he

was selected is no longer independent the Directors shall select

new Chairman who satisfies the requirements of this by-law within

60 days of such determination This by-law shall be implemented

in way that does not violate any contractual obligation of the

Corporation Compliance with this by-law shall be excused if no

Director who qualifies as independent is elected by the

stockholders or if no Director who is independent is willing to

serve as Chairman

It is the role of our CEO and management to run the business of

our company Meanwhile it is the role of the Board of Directors to

provide independent oversight of our CEO and management Our

CEO should not be his own boss while managing our companys

business Under the leadership of the Chairman the board should

give strategic direction and guidance and represent the best

interests of shareholders in maximizing value

RLF1-3229513-6
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December 17 2007
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More companies are recognizing the separation of Chairman and

CEO to be sound corporate governance practice Also several

respected institutions recommend separation The Council of

Institutional Investors adopted Corporate Governance Policy

which recommends The board should be chaired by an

independent director

Separate the Roles of CEO and Chairman

Yes on

We have been advised that the Company is considering excluding the Proposal

from the Companys proxy statement for the Annual Meeting under among other reasons Rules

14a-8i1 14a-8i2 and 14a-8i6 promulgated under the Securities Exchange Act of 1934

as amended Rule 14a-8i1 provides that registrant may omit shareholder proposal the

proposal is not proper subject for action by shareholders under the laws of the jurisdiction of

the companys organization Rule 14a-8i2 provides that registrant may omit proposal

from its proxy statement when the proposal would if implemented cause the company to

violate any state federal or foreign law to which it is subject Rule 14a-8i6 allows

proposal to be omitted if the company would lack the power or authority to implement the

proposal Because contracts are matter of state law the Staff has noted that that

would result in the company breaching existing contractual obligations may be excludable under

rule 14a-8i2 rule 14a-8i6 or both Staff Legal Bulletin No 14 Sept 15 2004 In this

connection you have requested our opinion as to whether under Delaware law the Proposal

is proper subject for action by the Companys shareholders ii implementation of the Proposal

if adopted by the Companys shareholders would violate Delaware law and iii the Company

has the power and authority to implement the Proposal

For the reasons set forth below the Proposal if implemented would violate

Delaware law is beyond the power and authority of the Company to implement and is in our

opinion not proper subject for action by the shareholders of the Company under Delaware law

DISCUSSION

The Proposal if implemented would violate Delaware law and the Company lacks

the power or authority to implement it

Implementation of the Proposal would conflict with provisions of the

Certificate of Incorporation

Because the Proposal purports to provide for an amendment to the By-Laws that

would conflict with the Certificate of Incorporation the Proposal if adopted by the shareholders

would be invalid under the General Corporation Law of the State of Delaware the General

Corporation Law Section 109 of the General Corporation Law requires that by-law provisions

RLFI-3229513-6



The Home Depot Inc

December 17 2007

Page

not be inconsistent with the law or with the certificate of incorporation Del 109b

Accordingly the Delaware courts have repeatedly held that by-law provision that is

inconsistent with corporations charter violates Delaware law and is void For example in

Centaur Partners IV National Intergroup Inc the Delaware Supreme Court found that

proposal for by-law that provided that it is not subject to an amendment alteration or repeal

by the Board of Directors was in conflict with the boards authority in the certificate of

incorporation to amend the by-laws and hence would be invalid even if adopted by the

shareholders 582 A.2d 923 929 Del 1990 Thus the Court held that by-law

provision is in conflict with provision of the charter the by-law provision is nullity

see also Oberly Kirby 592 A.2d 445 459 Del 1991 provision violates Delaware

law only because it is contrary to the Certificate Incorporation Burr Burr Corp 291

A.2d 409 410 Del Ch 1972 Prickett Am Steel Pump Corp 253 A.2d 86 88 Del Ch

1969 Essential Enterprises Corp Automatic Steel Products Inc 159 A.2d 288 Del Ch

1960 Gaskill Gladys Belle Oil Co 146 337 340 Del Ch 1929

Article Sixth Section of the Companys Certificate of Incorporation provides

that the Board of Directors shall have the right to establish the rights powers duties rules

and procedures that from time to time shall govern the Board and each of its members

including without limitation the determination by resolution of the Board of Directors of the

officers of the corporation and their respective titles and duties the determination by resolution

of the Board of Directors of the manner of choosing the officers of the Corporation and the terms

of their respective offices That provision further states that no by-law shall be adopted by

stockholders which shall interpret or qualify or impair or impede the implementation of the

foregoing The Proposal on the other hand provides for the By-Laws to be amended to require

that the CEO and Chairman of the Board be different individuals and that the Chairman shall be

director who is independent from the Company The proposed by-law would therefore conflict

with the Boards power set forth in the Certificate of Incorporation to determine the officers of

the Company and to set the titles duties and terms of office of such officers as well as the

corresponding prohibition against by-laws adopted by shareholders qualifying the foregoing

Thus implementation of the Proposal would violate the Companys Certificate of Incorporation

and would therefore contravene the General Corporation Law In addition since the

contemplated by-law would be nullity as the Delaware Supreme Court indicated in Centaur

Partners the Company would not have the power or authority to implement it

Implementation of the Proposal would be inconsistent with the By

Laws

On January 23 2007 the Company entered into the Employment Agreement with

Francis Blake whereby it agreed to have Mr Blake serve as Chairman of the Board and CEO

of the Company Specifically the Employment Agreement provides that Mr Blake will serve as

Chairman Chief Executive Officer effective January 2007 reporting directly to the

Companys Board of Directors It further states that letter should not be construed nor is

it intended to be contract of employment for specified period of time and the Company

reserves the right to terminate this agreement with or without cause at any time The Company
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will provide and you agree to provide the Company with 30 days prior written notice of any

termination of your employment hereunder

The Proposal would amend Article III Section of the Companys By-Laws to

require that the roles of CEO and Chairman of the Board be held by different individuals

Implementation of the Proposal would thus require the removal of Mr Blake since he currently

serves as both the CEO and Chairman However Article Section of the By-Laws provides

that officer maybe removed with or without cause at any time by the Board of Directors

The proposed by-law requires that Mr Blake be removed from his positions and is thus

inconsistent with Article Section which provides that the Board in its discretion may

remove an officer of the Company Since the Board has not removed Mr Blake the Proposal

conflicts with Article Section of the By-Laws and accordingly is contrary to Delaware

law See Rodman Ward Jr et al Folk on the Delaware General Corporation Law 109.8 at

GCL-I-93 2007-1 Supp citing H.F Ahmanson Co Great Fin Corp C.A No 15650

slip op at Del Ch Apr 25 1997 corporations violation of one of its bylaws is

sufficient to support claim for coercive relief that would enforce the command of that bylaw

because to hold otherwise would violate basic concepts of corporate governance.

Additionally because carrying out the by-law amendment would violate Article IV Section of

the By-Laws the Company lacks the power or authority to implement it

Implementation of the Proposal would cause the Company to breach

existing contractual obligations or unilaterally modify the

Employment Agreement in violation of Delaware law

The Employment Agreement appointing Mr Blake as Chairman of the Board and

CEO of the Company provides that the Company reserves the right to terminate this agreement

with or without cause at any time Thus removal of Mr Blake even without cause requires

the Board to exercise its business judgment and terminate the contract Implementation of the

Proposal and the by-law amendment however necessitates the removal of Mr Blake without the

Board taking such action Since the proposed by-law mandates that the Chairman and CEO be

different persons and since the Board of Directors has not exercised the Companys right to

terminate the Employment Agreement in accordance with its terms the implementation of the

Proposal would result in breach of the terms of the Employment Agreement Under Delaware

law in the absence of legal excuse for one partys performance of contract that party is

obligated to perform the contract according to its terms or upon his failure so to do he is liable

to the party for the damages resulting therefrom Wills Shockley 157 A.2d 252 253

Del 1960 The Companys breach of the Employment Agreement resulting from the

implementation of the Proposal and amendment of the By-Laws will violate state law and

monetary damages may be awarded See Rodman Ward Jr et al Folk on the Delaware

General Corporation Law 109.5.3 at GCL-I-89 2007-1 Supp citing Salaman Natl Media

Corp 1992 WL 808095 at Del Super Ct Oct 1992 Generally bylaws have the force

of contract between the corporation and the directors and bylaws cannot be amended to contain

provision that destroys or impairs vested or contract rights Bowers Columbia

Gen Corp 336 Supp 609 619 Del 1971
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Alternatively modification of the Employment Agreement by the Company so as

to remove Mr Blake from either his position as CEO or his position as Chairman also violates

the rule of Delaware law that contracts may not be unilaterally modified First State

Staffing Plus Inc Montgomery Mut Ins Co 2005 WL 2173993 at Del Ch Sept

2005 Any amendment to contract whether written or oral relies on the presence of mutual

assent and consideration Sersun Morello 1999 WL 350476 at Del Ch Mar 29 1999

When contract is validly made it cannot be modified without the consent of all parties and an

exchange of consideration DeCecchis Evers 174 A.2d 463 464 Del Super 1961 same

In either circumstance implementation of the Proposal would cause the Company to violate

Delaware law

II The Proposal is not proper subject for action by shareholders under the General

Corporation Law

As general matter the directors of Delaware corporation are vested with the

power and authority to manage the business and affairs of the corporation Section 141a of the

General Corporation Law provides in relevant part as follows

The business and affairs of every corporation organized under this

chapter shall be managed by or under the direction of board of

directors except as may be otherwise provided in this chapter or in

its certificate of incorporation

Del 141a Section 141a expressly provides that if there is to be any deviation from the

general mandate that the board of directors manage the business and affairs of the corporation

such deviation must be provided in the General Corporation Law or the certificate of

incorporation Lehrman Cohen 222 A.2d 800 808 Del 1966 Section 14 1a sets

forth the overall approach taken by the General Corporation Law with regard to the separate and

distinct roles of the shareholders or investors of the corporation on the one hand and the board

of directors or managers of the corporation on the other hand As the Delaware Supreme Court

has stated cardinal precept of the General Corporation Law of the State of Delaware is that

directors rather than shareholders manage the business and affairs of the corporation Aronson

Lewis 473 A.2d 805 811 Del 1984 See also Quickturn Design Sys Inc Shapiro 721

A.2d 1281 1291 Del 1998 One of the most basic tenets of Delaware corporate law is that the

We note that the Proponent has attempted to avoid the breach of contract issue described

above by including in the proposed by-law amendment that by-law shall be implemented

in way that does not violate any contractual obligation of the Corporation In our view this

language merely acknowledges that implementation of the proposed amendment would cause the

Company to breach existing contractual obligations but does not remedy this problem as there is

no way to implement the amendment without removing Mr Blake Nor does this language

resolve the conflict between the proposed by-law amendment and Article Sixth of the Certificate

of Incorporation or Article IV of the By-Laws
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board of directors has the ultimate responsibility for managing the business and affairs of

corporation footnote omitted

This principle has long been recognized in Delaware Thus in Abercrombie

Davies 123 A.2d 893 898 Del Ch 1956 revd on other grounds 130 A.2d 338 Del 1957

the Court of Chancerystated that there can be no doubt that in certain areas the directors rather

than the stockholders or others are granted the power by the state to deal with questions of

management policy Similarly in Maldonado Flynn 413 A.2d 1251 1255 Del Ch 1980

revd on other grounds sub nom Zapata Corp Maldonado 430 A.2d 779 Del 1981 the

Court of Chancery stated

board of directors of corporation as the repository of the

power of corporate governance is empowered to make the

business decisions of the corporation The directors not the

stockholders are the managers of the business affairs of the

corporation

Id Del 141a see also Revlon Inc MacAndrews Forbes Holdings Inc 506 A.2d

173 Del 1986 Adams Clearance Corp 121 A.2d 302 Del 1956 Mayer Adams 141

A.2d 458 Del 1958 Lehrman 222 A.2d at 800

The rationale for these statements is as follows

Stockholders are the equitable owners of the corporations

assets However the corporation is the legal owner of its property

and the stockholders do not have any specific interest in the assets

of the corporation Instead they have the right to share in the

profits
of the company and in the distribution of its assets on

liquidation Consistent with this division of interests the directors

rather than the stockholders manage the business and affairs of the

corporation and the directors in carrying out their duties act as

fiduciaries for the company and its stockholders

Norte Co Manor Healthcare Corp C.A Nos 6827 6831 slip op at Del Ch Nov 21

1985 citations omitted As result directors may not delegate to others their decision making

authority on matters as to which they are required to exercise their business judgment

Rosenblatt Getty Oil Co C.A No 5278 slip op at 41 Del Ch Sept 19 1983 493

A.2d 929 Del 1985 Field Carlisle Corp 68 A.2d 817 820-21 Del Ch 1949 Clarke

Meml College Monaghan Land Co 257 A.2d 234 241 Del Ch 1969 Nor can the board

delegate or abdicate this responsibility in favor of shareholders Paramount Commcns Inc

Time Inc 571 A.2d 1140 1154 Del 1989 Smith Van Gorkom 488 A.2d 858 873 Del

1985 Further Section 142 of the General Corporation Law expressly authorizes the board of

directors to determine the titles and duties of the officers who will execute the day-to-day

business of the corporation Section 142a provides in relevant part as follows
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Every corporation organized under this chapter shall have such

officers with such titles and duties as shall be stated in the bylaws

or in resolution of the board of directors which is not inconsistent

with the bylaws...

Del 142a

In exercising their discretion concerning the management of the corporations

affairs directors are not obligated to act in accordance with the desires of the holders of

majority of the corporations shares See Paramount Commcns Inc Time Inc C.A No

10866 slip op at 77-78 Del Ch July 14 1998 The corporation law does not operate on the

theory that directors in exercising their powers to manage the firm are obligated to follow the

wishes of majority of shares 571 A.2d 1140 Del 1989 For example in

Abercrombie Davies 123 A.2d 893 Del Ch 1956 revd on other grounds 130 A.2d 338

Del 1957 the plaintiffs challenged an agreement among certain shareholders and directors

which among other things purported to irrevocably bind directors to vote in predetermined

manner even though the vote might be contrary to their own best judgment The Court of

Chancery concluded that the agreement was an unlawful attempt by shareholders to encroach

upon directorial authority

So long as the corporate form is used as presently provided

by our statutes this Court cannot give legal sanction to agreements

which have the effect of removing from directors in very

substantial way their duty to use their own best judgment on

management matters

Nor is this as defendants urge merely an attempt to do

what the parties could do in the absence of such an

Certainly the stockholders could agree to course of persuasion

but they cannot under the present law commit the directors to

procedure which might force them to vote contrary to their own

best judgment

am therefore forced to conclude that agreement is

invalid as an unlawful attempt by certain stockholders to encroach

upon the statutory powers and duties imposed on directors by the

Delaware corporation law

Abercrombie 123 A.2d at 899-900 citations omitted

If the Proposal is adopted by the Companys shareholders the Board of Directors

must act to remove Mr Blake from his position as CEO andlor Chairman regardless of the

Boards judgment as to whether such removal is in the best interests of the Company and its

shareholders The Proposal therefore interferes with the managerial discretion of the Board and
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conflicts with its statutorily-imposed responsibility to exercise its business judgment in making

decisions on matters that pertain to the business and affairs of the Company such as the retention

or removal of officers In addition to the Boards power and authority to manage the business

and affairs of the Company provisions of the Companys By-Laws and Certificate of

Incorporation also allocate to the Board the authority to detennine in its discretion the removal

of officers of the Company Shareholder approval of the Proposal would prevent the Board from

exercising its independent business judgment to determine whether the Companys CEO and

Chairman should be removed In sum the Proposal would impermissiblyrestrict the Board in

the exercise of its duty to manage the business and affairs of the Company including its capacity

to remove officers in contravention of Section 14 1a of the General Corporation Law and the

Companys By-Laws and Certificate of Incorporation insofar as it would mandate that the Board

remove the Chairman and CEO regardless of the Boards best judgment in that regard

CONCLUSION

Based upon and subject to the foregoing and subject to the limitations stated

herein below it is our opinion that the Proposal if implemented would violate Delaware law

that the Company lacks the authority to implement it and that the Proposal is not proper subject

for action by the shareholders of the Company under Delaware law

The foregoing opinion is limited to the laws of the state of Delaware We have

not considered and express no opinion on the laws of any other state or jurisdiction including

federal laws regulating securities or any other federal laws or the rules and regulations of stock

exchanges or of any other regulatory body

The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

Securities and Exchange Commission and to the Proponents representative in connection with

the matters addressed herein and we consent to your doing so Except as stated in this

paragraph this opinion letter may not be furnished or quoted to nor may the foregoing opinion

be relied upon by any other person or entity for any purpose without our prior written consent

Very truly yours

WHIMRW
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2455 Paces Ferry Road NW Atlanta GA 3O3394O24

January 23 2007

Mr Francis Blake

245$ Paces Ferry Road

\tlanta Georgia 30339

Dear Frank

am pleased to confi on The mine Depot mc the Coiiipany oiler and our aceeptatice of

our appointment in Chairman Chief secu lye OFficer effective January 2007 reporting

direct to the Companys Board of Directors Your new base annual salary will be 5975000

payable in equal biweekly installments commencing January 20 2007

In addition to \our base salary you will continue to participate the Managenienr Encent is

Proetiun EP in accordance with its terms Beginning in fiscal sear 2007 your annual

incentive target vi1l he equal to 200G of your base salary based unon achieving established

goals You will also continue to piuticipate in the Companys Lone Term Inc cnn ye Plan

TIPI in accordance with its terms Becinning ith the fiscal
year

20072009 plan your

ClIP meei will he equal to 002f of your base salai as of the beginning of the plan To be

eligible tdr payment ol any \IIP or CLIP incentis von must he employed on the day on which

the incenri se is paid unless your termination ot employment is clue to death disability or

Ret iremeilt as provided by the terms of the MIP and LTIP plan documents

Following your acceptance of this agreement at the next regularly scheduled meeting of the

Conipunvs Board of Directors in Fehruars 2007 von will ivceive
grant of Performance Shares

under Ge 2005 Omnibus Stock Incentive Plan equal to the greatest number ol whole shares ct

the Companys common stock resulting from dividing 2500000 by the closing stock poce on

the grant date The payout of the Pci rniance Share asv ard will depend on the Company total

shareholder return TSR percentiLe anking compared to the TSR rankiag at mdi vidtial

ecanpanies nd iidetl in the SP $00 lndev at the end of the three year pcrtdrniancc periad

COillfliCfldt ng with Ftscal 2017 The target
award NY it is OC at lie 0tlm percentile raukinf

3.00l at he 00th percenitle ranking and 25k at the 2Gb oercent lie ranking Payout Is

inteTolamed Dr results between these percentile rankings here no payout br rankings below

the 20th percentile Famed shares ss ill be isuecl to von as soon as adminisuatisely practiL

aIim the end ut the 1ertkrrnance ucriod free and clear ol restriLtion subject to the standard

USA

Pnud 5mor



provicions of the plan and award document lb be eligible for payment of the Performance

Shares you must be employed at the time the shares are paid provided howeter that in the

esent of your employment termination due to death disability or retirement in each case at or

after age 60 with at least years of continuous service with the Company you will he eligible to

receive any Performance Shares that otherwise would have been paid to you had your

employment continued through the payment date In the event your employment ends due to

death or disability during the 3-year performance peiiod and heabre you are retirement eligible at

age 60 with years of continuous service you or your estate will he eligible for protated

portion of the Performance Shares that otherwise would have been paid to you had your

employment continued through the payment date

rollowing your acceptance of this agreement at the next regularly scheduled meeting of the

ompanys Board of Directors in February 2007 you will receive grant of nonquahfied stock

options under the 2005 Omnibus Stock Incentive Plan equal to the greatest number of whole

shares of the Companys common stock resulting from dividing S2.500.000 by the product of the

closing stock price on the grant
date and 27.25 with an exercise price equal to the closing

gck price on the giant date The options will wst intl become fully eetcisable on the later ot

the tiit anniersary of the grant date and the date the closing stock price has been 25q greater

than the exercise price of the options tor thirty concccutibe trading day the Target losing

Stock Pricci Thc options will epitt on the earlier of employment termination for any

ret.son other than death d6ahility or Retirement ii use years horn the grant date it the Target

Closing Stock Price is not achieved by such date ot otherwise iiiten years from the grant date

You will have months after employment termination and before espiration of the option to

exercise any vested portion of the award However in the event of your retirement at or after

age 60 with at least years of continuous ervice or your death or disability at any time your

opions will conttnue to test pursuant to the foregoing vesting schedule and if vested before the

fifth anniversary of the grant date may be exercised until the tenth anntsersary of the grant date

as noted above provided however in the event that your employment ends due to death or

disability before you are retirement eligible at age 60 with years of continuous service your

options may only be exercised for one year following the later 11 the testing date or the date of

termination of your employment

The above equity awards are in lieu of any equity awards that you would hate recehed at he

time of the Companys broad-based annual equity await in March 2007

In addition to the standard benefits package for salaried associates as an executive officer of the

Company you will continue to be eligible to participate in the bcnclits provided to our executise

officers including but not limited to death benetit only insurance policy the Companys

ewcutive life insurance program and our lease car program You are also eligible to continue

participation in the Supplemental Executive Choice Program which provides you with an annual

supplemental benefit allowance You can use this annual allowance to purchase additional

disability ot lifo insurance benefits personal excess liability insurance or you can use it to

nimburse yourself for financial services or health care expenses not covered under our standard

health pl.m.



The company requests that wheze practicable you travel by use of Company aircraft or charter

aircraft for security purposes However you may elect to travel commercial aircraft whei

you deem appropriate Also to accommodate your travel schedule your ritmily shall be allowed

to travel aboard the Companys aircraft provided howeser such personal use at the Companys
aircraft will require the inclusion in sour unable income of an amount equal to the related

benefit of such accommodation Such inclusion shall be made as requited under the Internal

Ret macic Code and related regulations lhe Company will provide in gross-up fir your

z%zmilys personal use of the aircraft only when the Company reqtsests
their attendance at

business meeting or other Cotnpany event

Also br security purposes you will he pros ided with personal and home security by the

cimpany\ Corporate Security Department as considered necessary oy such dcpartment

You agree that you shall not without the prior eptcss wrilten consent of the Ececuive Vice

President Human Resources of the Company engage in at base any financial at other interest

in or render any sers ice in any capacity to any competitor or supplier of the Company or its

parents subsidiaries affiliates or related entities during the course of your employment with the

Company Notwithstanding the foregoing you shah not be restricted from owning securities of

cirporation. listed on national securities exchange or regularly traded hs national actrities

dealers provided that such investment does not eweed of the market alue of the

outstanding securities of such corporation

in the event your employment with the Company is terminated for any reason you agree not to

disclose any Company proprietary or confidential information to any future employer or third

party or to take any such tnformut ion regardless of whether the information is in printed written

or electronic form

All raments described in this letter will be subject to applicable payroll and income tax

withholding and other applicable deductions

This letter should not be construed nor is it intended to be contract of employment for

specified period of time and the Company reserses the right to terminate this agreement with or

without cause at an time The company will provide and you agree to provide the Company
with 30 days prior written netice of any termination of your employment hereunder This letter

uperedes and replacc your pRevious employ nwnt letters inc ludin hut not liataited the letter

dated Februar 5.2002

In the esent that any provisions of this letter shall be held to be inalid illegal at unenforceable

the ahidity legality and enforceability of the remainder of thLs letter shall not in any WU be

al rbcted or imput red thereby



We are excited about the opportunities that your leadership wi bring to this role Enclosed are

dupIcate originals ot this letter Please countersign one orgina1 and return it to us The other

origuiat is toi you

Sincerely

THE HOvtE DEPOT INC

BonVQ Hill Chair

l.eadership .leveloprnent Compensation

Conniiitee

pc Donovan

Frank Fernandez

fin Crov

accept this appointment to Chairman Chief Executive Officer

Francis Blake

Date Sined_____



JOHN CHEVEDDEN
                                            

                                                                

December 28 2007

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

The Home Depot Inc HD
Shareholder Position on Company No-Action Request

Rule 14a-8 Proposal Separate the Roles of CEO and Chairman

William Steiner

Ladies and Gentlemen

Regarding the company December 17 2007 no action request the company did not submit no

action request regarding this identical or nearly identical proposal believed drafted by an

attorney familiar with Delaware law that the company published in its 2007 definitive proxy and

which received 33%-vote

SHAREHOLDER PROPOSAL REGARDING CHAIRMAN AND CEO

ITEM 11 ON THE PROXY CARD

American Federation of State County and Municipal Employees located at 1625

Street N.W Washington D.C 20036 is the beneficial owner of 13449
shares of the Companys common stock and has submifted the following

resolution

RESOLVED that pursuant to Section 109 of the Delaware General

Corporation Law the stockholders of The Home Depot Inc Home Depot
hereby amend the bylaws to replaôe the current Article Ill section with the

following

The Chairman of the Board shall preside at all meetings of stockholders and of

the Board of Directors He shall vote any shares of stock or other voting

securities owned by the Corporation In general he shall perform all duties

incident to the office of the Chairman of the Board and such other duties as may
from time to time be assigned to him by the Board

The Chairman of the Board shall be Director who is independent from the

Corporation For purposes of this by-law independent has the meaning set

forth in the New York Stock Exchange NYSE listing standards unless the

Corporations common stock ceases to be listed on the NYSE and is listed on

Nasdaq or another national exchange in which case such exchanges definition

of independence shall apply If the Directors determine that Chairman who was

***FISMA - OMB Memorandum M-07-16***
***FISMA - OMB Memorandum M-07-16***



independent at the time he was selected is no longer independent the Directors

shall select new Chairman who satisfies the requirements of this by-law within

60 days of such determination This by-law shall be implemented in way that

does not violate any contractual obligation of the Corporation Compliance with

this by-law shall be excused if no Director who qualifies as independent is

elected by the stockholders or if no Director who is independent is willing to

serve as Chairman

The text of the 2008 rule 14a-8 proposal is identical or nearly identical

RESOLVED that pursuant to Section 109 of the Delaware General Corporation

Law the stockholders of The Home Depot Inc Home Depot hereby amend
the bylaws to replace the current Article Ill section with the following

The Chairman of the Board shall preside at all meetings of stockholders and of

the Board of Directors He shall vote any shares of stock or other voting

securities owned by the Corporation In general he shall perform all duties

incident to the office of the Chairman of the Board and such other duties as may
from time to time be assigned to him by the Board

The Chairman of the Board shall be Director who is independent from the

Corporation For purposes of this by-law independent has the meaning set

forth in the New York Stock Exchange NYSE listing standards unless the

Corporations common stock ceases to be listed on the NYSE and is listed on

Nasdaq or another national exchange in which case such exchanges definition

of independence shall apply If the Directors determine that Chairman who was
independent at the time he was selected is no longer independent the Directors

shall select new Chairman who satisfies the requirements of this by-law within

60 days of such determination This by-law shall be implemented in way that

does not violate any contractual obligation of the Corporation Compliance with

this by-law shall be excused if no Director who qualifies as independent is

elected by the stockholders or if no Director who is independent is willing to

serve as Chairman

The company decision to not submit no action regarding the identical 2007 proposal is

significant because the company does not hesitate to file no action requests The following

Home Depot no action request index shows 22 entries for 3-year period

Subject Company WSB No Public Avail Date Links

Home Depot Inc Recon 0416200704 03/29/2007 Full-Text Abstract

Home Depot Inc 0312200720 03/07/2007 Full-Text Abstract

Home Depot Inc 0305200754 03/02/2007 Full-Text Abstract

Home Depot Inc 0305200757 02/28/2007 Full-Text Abstract

Home Depot Inc 0305200745 02/26/2007 Full-Text Abstract

Home Depot Inc 0212200723 02/08/2007 Full-Text Abstract

Home Depot Inc 0205200737 02/05/2007 Full-Text Abstract

Home Depot Inc 0212200716 02/05/2007 Full-Text Abstract

Home Depot Inc 0129200741 01/29/2007 Full-Text Abstract

Home Depot Inc Recon 1226200603 03/22/2006 Full-Text Abstract

Home Depot Inc Recon 1226200604 03/22/2006 Full-Text Abstract

Home Depot Inc Recon 1218200625 03/09/2006 Full-Text Abstract



Home Depot Inc Chevedden 0130200604 01/26/2006 Full-Text
Abstract

Home Depot Inc

Home Depot Inc

Home Depot Inc

Home Depot Inc

Home Depot Inc

Home Depot Inc

Home Depot Inc

Home Depot Inc

Home Depot Inc

Steiner 0130200603 01/26/2006 Full-Text Abstract

0808200504 08/05/2005 Full-Text Abstract

Recon 0404200508 03/31/2005 Full-Text Abstract

0307200557 03/07/2005 Full-Text Abstract

0307200520 02/28/2005 Full-Text Abstract

0228200515 02/22/2005 Full-Text Abstract

0222200501 02/17/2005 Full-Text Abstract

0222200502 02/16/2005 Full-Text Abstract

0214200511 02/10/2005 Full-Text Abstract

Furthermore the company clearly does not like the topic of this proposal and it was foreseeable to

the company last year that the 2007 proposal would receive significant vote Yet the company
still did not attempt to exclude last years proposal on any basis whatsoever

Additionally the company does not claim that there is crucial change in Delaware law during

the past year that now triggered its no action request

For these reasons it is respectfully requested that concurrence not be granted to the company on

any basis It is also respectfully requested that the shareholder have the last opportunity to

submit material in support of including this proposal since the company had the first

opportunity

Additional information will follow

Sincerely

John Chevedden

cc

William Steiner

Jonathan Gottsegen Jonathan_MGottsegenhomedepotcom



THE HOME DEPOT 2455 Paces Ferry Rd Atlanta GA 30339

January 2008

Office of Chief Counsel .i

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re Shareholder Proposal of Mr William Steiner

Ladies and Gentlemen

On December 17 2007 The Home Depot Inc the Company submitted

letter to the staff at the Division of Corpcration Finance the Staff requesting that the

Staff confirm that no enforcement action will be recommended against the Company if

the Company excludes shareholder proposal from the Companys proxy materials for

its 2008 Annual Meeting of Shareholders the 2008 Proxy Materials the No-Action

Request Mr William Steiner the Proponent submitted the proposal the

Proposal The Proposal provides for an amendment to the Companys By-Laws

requiring the separation of the positions of Chairman of the Board and Chief Executive

Officer

On December 28 2007 Mr John Chevedden the Proponents representative

submitted letter to the Staff the December 28 Letter In the December 28 Letter Mr
Chevedden stated that the Company did not submit no-action request regarding nearly

identical proposal it received for inclusion in the Companys proxy materials for its 2007

Annual Meeting of Shareholders the 2007 Proposal

The purpose of this letter is to respond to the December 28 Letter Under Rule

14a-8 company may in its discretion seek exclusion of shareholder proposal brought

under Rule 14a-8 if it falls within one of the categories for exclusion The fact that the

Company decided not to seek exclusion of the 2007 Proposal has no bearing on whether

the Company should be granted concurrence to exclude the Proposal from its 2008 Proxy

Materials This year the Company elected to exercise its discretion under Rule 14a-8 to

seek exclusion of the Proposal from its 2008 Proxy Materials The Companys No-Action

Request states among other things that the Proposal constitutes an impermissible

interference with management of the Company by shareholders and shifts the power to

remove officers to shareholders and the implementation of the Proposal would violate

Delaware law as it results in conflict with the Companys Certificate of Incorporation and

Proud Sponsor



By-Laws and requires the Company to breach the employment agreement between the

Company and Mr Francis Blake the Companys Chairman and Chief Executive

Officer

In sum the Company believes that it may omit the Proposal from the 2008 Proxy

Materials under Rule 14a-8 The Company submits that its decision not to seek exclusion

of the 2007 Proposal is irrelevant for purposes of the Staffs consideration of the No-

Action Request

Pursuant to Rule 14a-8j enclosed are six copies of this letter copy of this

letter is being mailed on this date to Mr Chevedden in accordance with Rule 14a-8j

informing him of the Companys response to the December 28 Letter

Kindly acknowledge receipt of this letter by stamping and returning the enclosed

copy of the first page and returning it in the enclosed envelope If you have any

questions with respect to this matter please telephone me at 770 384-2858 may also

be reached by fax at 770 384-5842

Very truly yours

Jonathan Gottsegen Director

Corporate and Securities Practice Group



JOHN CHEV-EDDEN
                                            

                                                                

January 2008

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

The Home Depot Inc HD
Shareholder Position on Company No-Action Request

Rule 14a-8 Proposal Separate the Roles of CEO and Chairman

William Steiner

Ladies and Gentlemen

Further responding to the company December 17 2007 no action request the company has not

shown any violation of law if Mr Blake-chooses to take either the Chairman or CEO position

exclusively at the time that this proposal would be implemented

copy of this letter is forwarded to the company in non-PDF email In order to expedite

the rule 14a-8 process it is requested that the company forward any addition rule 14a-8

response in the same type format to the undersigned

For these reasons it is respectfully requested that concurrence not be granted to the company on

any basis It is also respectfully requested that the shareholder have the last opportunity to

submit material in support of including this proposal since the company had the first

opportunity

Additional information vill follow

Sincerely

John Chevedden

cc

William Steiner

Jonathan Gottsegen Jonathan_MGottsegenhomedepot.com

***FISMA - OMB Memorandum M-07-16***
***FISMA - OMB Memorandum M-07-16***



JOHN CHEVEDDEN
                                            

                                                                

January 2008

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

The Home Depot Inc HD
Shareholder Position on Company No-Action Request

Rule 14a-8 Proposal Separate the Roles of CEO and Chairman

William Steiner

Ladies and Gentlemen

Responding to the company December 17 2007 no action request and January 2008 letter the

company has not shown any violation of law if Mr Blake chooses to take either the Chairman or

CEO position exclusively at the time that this proposal would be implemented or would seek

employment at another company When Robert Nardelli left Home Depot before the end of his

contract as Chairman and CEO in January 2007 there was no breach of employment agreement

issue whatsoever

Additionally Staff Legal Bulletin No 14 provides an alternative to excluding resolution

When do our responses afford shareholders an opportunity to revise their

proposals and supporting statements

We may under limited circumstances permit shareholders to revise their

proposals and supporting statements The following table provides examples of

the rule 14a-8 bases under which we typically allow revisions as well as the

types of permissible changes

Basis Type of revision that we may permit

Rule 14a-8i1 When proposal would be binding on the company if

approved by shareholders we may permit the shareholder

to

revise the proposal to recommendation or request that the

board of directors take the action specified in the proposal

copy of this letter is forwarded to the company in non-PDF email In order to expedite

the rule 14a-8 process it is requested that the company forward any addition rule 14a-8

response in the same type format to the undersigned

***FISMA - OMB Memorandum M-07-16***
***FISMA - OMB Memorandum M-07-16***



For these reasons and the previous reasons it is requested that the staff find that this resolution

cannot be omitted from the company proxy It is also respectfully requested that the shareholder

have the last opportunity to submit material in support of including this proposal since the

company had the first opportunity

Sincerely

Joim Chevedden

cc

William Steiner

Jonathan Gottsegen Jonathan_M_Gottsegenhomedepot.com


