
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-3010

DIVISION OF

CORPORATION FINANCE

January 2008

Jonathan Gottsegen

Director

Corporate and Securities Practice Group

The Home Depot

2455 Paces Ferry Rd
Atlanta GA 30339

Re The Home Depot Inc

Incoming letter dated December 17 2007

Dear Mr Gottsegen

This is in response to your letters dated December 17 2007 and

December 20 2007 concerning the shareholder proposal submitted to Home Depot by

Kenneth Steiner We also have received letter on the proponents behalf dated

December 19 2007 Our response is attached to the enclosed photocopy of your

correspondence By doing this we avoid having to recite or summarize the facts set forth

in the correspondence Copies of all of the correspondence also will be provided to the

proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Jonathan Ingram

Deputy Chief Counsel

Enclosures

cc John Chevedden

                                            

                                         
***FISMA - OMB Memorandum M-07-16***



January 2008

Response of the Office of Chief Counsel

Division of Corporation Finance

Re The Home Depot Inc

Incoming lefter dated December 17 2007

The proposal urges Home Depot to take all steps necessary in compliance with

applicable law to fully adopt simple majority vote requirements in its charter and by
laws

There appears to be some basis for your view that Home Depot may exclude the

proposal under rule 14a-8i10 Accordingly we will not recommend enforcement

action to the Commission if Home Depot omits the proposal from its proxy materials in

reliance on rule 4a-8i 10 In reaching this position we have not found it necessary to

address the alternative basis for omission upon which Home Depot relies

------------ 

Crai ivka

Attorney-Adviser



Office of Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Ladies and Gentlemen

On behalf of The Home Depot Inc the Company the purpose of this letter is to notify the

staff of the Division of Corporation Finance the Staff of the Companys intention to exclude

shareholder proposal from the Companys proxy materials for its 2008 Annual Meeting of

Shareholders the 2008 Proxy Materials Mr Kenneth Steiner the Proponent submitted

the proposal the Proposal which is attached as Exhibit

In accordance with Rule 14a-8 under the Securities Exchange Act of 1934 as amended we

hereby respectfully request that the Staff confirm that no enforcement action will be

recommended against the Company if the Proposal is omitted from the 2008 Proxy Materials

Pursuant to Rule 14a-8j enclosed are six copies of this letter and Exhibits A-C copy of this

letter including Exhibits A-C is being mailed on this date to Mr John Chevedden the

Proponents representative in accordance with Rule 14a-8j informing him of the Companys
intention to omit the Proposal from the 2008 Proxy Materials The Company intends to

commence distribution of its definitive 2008 Proxy Materials on or around April 11 2008

Pursuant to Rule 14a-8j this letter is being submitted not less than 80 days before the Company

files its definitive 2008 Proxy Materials with the Securities and Exchange Commission

The Proposal sets forth the following resolution

RESOLVED Shareowners urge our company to take all steps necessary in compliance with

applicable law to fully adopt simple majority vote requirements in our Charter and By-laws

This includes any special solicitations needed for adoption

We believe that the Proposal may be properly omitted in accordance with Rule 14a-8i 10
because the Company has substantially implemented the Proposal In 2000 and 2001 the

Company received similarproposals recommending the elimination of super-majority

shareholder voting requirements These proposals were included in the Companys annual

meeting proxy statements In 2002 third simple-majority proposal the 2002 Proposal was
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PrcudSponor

THE HOME DEPOT 2455 Paces Ferry Rd Atlanta GA 30339

December 17 2007

Re Shareholder Proposal of Mr Kenneth Steiner
.rl

c1



submitted to the Company The Staff granted no-action relief for the 2002 Proposal because the

Company had substantially implemented simple majority shareholder vote requirement See

The Home Depot Inc Mar 28 2002

Such implementation had occurred because the Companys 2002 annual meeting proxy

statement included proposal made by the Company to amend its Certificate of Incorporation

the Company Proposal that would upon approval of Company shareholders remove Article

EIGHTH fair price provision that required the affirmative vote of the holders of at least 80%

of the Companys outstanding common stock in order to adopt or authorize certain actions The

Company Proposal was approved by the Companys shareholders at the 2002 annual meeting

thereby eliminating the last of the Companys super-majority voting provisions

The Companys intent to include the Company Proposal in its proxy materials in 2002 was

sufficient for the Staff to grant no-action relief in 2002 under Rule 14a-8il0 The Staffs

views were confirmed in 2006 when similarproposal was presented to the Company and the

Staff concurred with the Companys intention to exclude such proposal in reliance on Rule 14a-

8il0 See The Home Depot Inc Jan 26 2006 Given the elimination of all super-majority

shareholder voting provisions from the Companys charter documents it is the Companys view

that it has an even more compelling basis for exclusion under Rule 14a-8i10 with respect to

this years Proposal Moreover Section of Article of the Companys By-laws provides for

majority vote on all questions As result the Company has implemented the objective

sought by the Proposal For your reference copy of the Companys Certificate of

Incorporation and By-laws is attached as Exhibit and Exhibit respectively

Furthermore Rule 14a-8i3 allows registrant to exclude proposal that is contrary to any

of the Commissions proxy rules including Rule 14a-9 which prohibits materially false and

misleading statements in proxy soliciting materials

In Staff Legal Bulletin No 14B the Staff stated that Rule 14a-8i3 permits exclusion of

proposals where the company demonstrates objectively that factual statement is materially

false or misleading The Company believes that it can objectively demonstrate that the

Proposal contains statements that are false and misleading within the meaning of Rule 14a-9

In the supporting statement to the Proposal the Proponent states that 1%

minority can frustrate the will of our 79% shareholder majority Also our supermajority vote

requirements can be almost impossible to obtain when one considers abstentions and broker non-

votes These statements are false and misleading because such statements unambiguously state

that super-majority vote requirements still exist in the Companys governing documents As

explained above the last provision in the Companys governing documents requiring super

majority vote by shareholders was eliminated in 2002 This portion of the Proposal is therefore

false and misleading and should be omitted from the 2008 Proxy Materials

For the foregoing reasons the Company believes it may properly exclude the Proposal from

the 2008 Proxy Materials under Rules 14a-8il0 or portions thereof as specified above under

Rule 14a-8i3



Accordingly the Company respectfully requests that the Staff not recommend enforcement

action if the Company omits from its 2008 Proxy Materials the Proposal or the specific portions

specified above If the Staff does not concur with the Companys position we would appreciate

an opportunity to confer with the Staff concerning this matter prior to the issuance of Rule 14a-

response The Proponent is requested to copy the undersigned on any response he may choose

to make to the Staff

Kindly acknowledge receipt of this letter by stamping and returning the enclosed copy of the

first page and returning it in the enclosed envelope If you have any questions with respect to

this matter please telephone me at 770 384-2858 may also be reached by fax at 770 384-

5842

Very truly yours

Jonathan Gottsegen Director

Corporate and Securities Practice Group
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              Steiner

                           

                                 

Mr Fraheis Blake

Chairman

The Home Depot Inc HD
2455 PacesFerry Rd

Atlanta GA 30339

Rule 14a-8 Proposal

Dear Mr Blake

This Rule 14a-8 proposal is respectfully
submitted in support of the long-term performance of

our company This proposal is for the next annual shareholder meeting Rule 14a-8

requirements are intended to be met including the continuous ownership of the required stock

value until after the date of the respective shareholder meeting and the presentation of this

proposal at the annual meeting This submitted format with the shareholdersupplied emphasis

is intended to be used for definitive proxy publication This is the proxy for John Chevedden

and/or his designee to act on my behalf regarding this Rule 14a-8 proposal for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communication to John Chevedden at

                                        

In the interest of company cost savings and improving the efficiency of the rule l4a-8

process please communicate via email

                            

                                      

                                         

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of this proposal

promptly by email

Since ly Ii

Kenneth Steiner
Date

cc James Snyder Jr

Corporate Secretary

PH 770 433-8211

FX 770 431-2685

Fax 770 384-2356

770-3845552

770-3842739

***FISMA - OMB Memorandum M-07-16***

***FISMA - OMB Memorandum M-07-16***

***FISMA - OMB Memorandum M-07-16***
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Rule 14a-8 Proposal November 22 2007

Adopt Simple Majority Vote

RESOLVED Shareowners urge our eompani to take all steps necessary in compijance with

applicable law to fully adopt simple majority vote requirements
in our Charter and By-laws

This includes any special solicitations needed for adoption

Simple majority vote won remarkable 72% yes-vote average at 24 major companies in 2007

This included an 83%-suporting vote at EMC Corp EMC The Council of Institutional

Investors wjjor recommends adoption of simple majority vote

Currently 1%-minority can frustrate the will of our 79%-shareholder majority Also our

supermajority vote requirements can be almost impossible to obtain when one considers

abstentions and broker non-votes

For example Goodyear UT proposal for annual election of each director failed to pass even

though 90% of votes east were yes-votes While companics often state that the purpose of

supermajority requirements is to protect minority shareholders supermqjority requirements are

arguably most often used to block initiatives opposed by management but supported by most

shareowners The Goodyear vote is perfect illustration

Simple majority vote is particularly important when management needs greater
accountability to

avoid poor performance competitive management does not necd the power to override

shareholder majority Please encourage our board to respond positively to this proposal

Adopt Simple Majority Vote

Yes on

Notes

Kenneth Steiner                                                             sponsored this proposal

The above format is requested for publication without re-editing re-formatting or elimination of

text including beginning and concluding text unless prior agreement is reached It is

respectfully requested that this proposal be proofread before it is published in the definitive

proxy to ensure that the integrity of the submitted format is replicated
in the proxy materials

Please advise if there is any typographical question

Please note that the title of the proposftl
is part of the argument itt favor of the proposal In the

interest of clarity
and to avoid confusion the title of this and each other ballot item is requested to

be consistent throughout all the proxy materials

The company is requested to assign proposal number represented by above based on the

chronological order in which proposals are submitted The requested designation of or

higher number allows for ratification of auditors to be item

This proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember 15

2004 including

Accordingly going forward we believe that it would not be appropriate for companies to

exclude supporting statement language and/or an entire proposal in reliance on rule 4a-8i3 in

the following circumstances

the company objects to factual assertions because they are not supported

***FISMA - OMB Memorandum M-07-16***
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the company objects to factual assertions that while not materially false or misleading may

be disputed or countered

the company objects to factual assertions because those assertions may be interpreted by

shareholders in manner that is unfavorable to the company its directors or its officers

and/or

the company objects to statements because they represent the opinion of the shareholder

proponent or referenced source but the statements are not identified specifically as such

See alsO Sun Microsystems Inc July 21 2005

Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting

Please acknowledge this proposal promptly by email and advise the most convenient fax number

and email address to forward broker letter if needed to the Corporate Secretarys office

***FISMA - OMB Memorandum M-07-16***
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The Jirst State

HARRIET SMITH WINDSOR SECRETARY OF STATE OF THE STATE OF
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AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF

THE HOME DEPOT INC

The Home Depot Inc corporation organized and existing under the laws of the State of

Delaware the Corporation hereby certifies as follows

That the name under which the Corporation was originally incorporated

is M.B Associates Incorporated The date of filing of its original Certificate of

Incorporation with the Secretary of State was June 29 1978

That at meeting of the Board of Directors of the Corporation

resolutions were duly adopted setting forth proposed amendments to the

Certificate of Incorporation of the Corporation declaring said amendments to be

advisable and directing that such amendments be considered at the next Annual

Meeting of Stockholders of the Corporation

That thereafter pursuant to resolution of the Board of Directors and

upon notice in accordance with Section 222 of the General Corporation Law of

the State of Delaware the Annual Meeting of Stockholders was duly called and

held at which meeting the necessary
number of shares as required by statute

were voted in favor of the amendments

That this Restated Certificate of Incorporation duly adopted in

accordance with Section 245 of the General Corporation Law of the State of

Delaware integrates those amendments to the Certificate of Incorporation which

were duly adopted in accordance with Section 242 of the General Corporation

Law of the State of Delaware and is hereby amended and restated to read as

follows

FIRST The name of the corporation which is herein referred to as the Corporation is The

Home Depot Inc

SECOND The address of the Corporations registered office in the State of Delaware is 1209

Orange Street in the City of Wilmington in the County of New Castle The name of its registered agent

at that address is The Corporation Trust Company

THIRD The purpose of the Corporation is to engage in any lawful act or activity for which

corporation may be organized under the General Corporation Law of the State of Delaware

Without limiting in any manner the scope and generality
of the foregoing it is hereby provided

that the Corporation shall have the following purposes objects and powers

To manufacture purchase or otherwise acquire invest in own pledge sell assign and transfer

or otherwise dispose of trade deal in and deal with any and all goods wares merchandise and personal

property relating to home improvement services materials products devices manuals audio-visual aids

tools and any and all products related thereto of every kind and description

t\Corp Gove an ficatcIncorp\Aticks draft 010902.dac



To do all and everything necessary suitable and proper for the accomplishment of any of the

purposes or the attainment of any of the objects or the furtherance of any of the powers herein before set

forth either alone or in association with other corporations firms or individuals and to do every other

act or acts thing or things incidental to or growing out of or connected with the aforesaid powers or any

part or parts thereof including without limitation the acquisition and operation of businesses

exclusively or partially engaged in providing home improvement services materials products devices

manuals audio-visual aids tools and related products or services to consumers

The business or purpose of the Corporation is from time to time to do any one or more of the acts

and things herein before set forth and it shall have power to conduct and carry on said business or any

part thereof and to have one or more offices and to exercise any or all of its corporate powers and rights

in the State of Delaware and in the various other states territories colonies and dependencies of the

United States in the District of Columbia and in all or any foreign countries

The enumeration herein of the objects and purposes of the Corporation shall be construed as

powers as well as objects and purposes and shall not be deemed to exclude by inference any powers

objects or purposes which the Corporation is empowered to exercise whether expressly by force of the

laws of the State of Delaware now or hereafter in effect or impliedly by the reasonable construction of

said laws

FOURTH The total number of shares of stock which the Corporation will have authority to

issue is ten billion 10000000000 all of which shall be shares of Common Stock of the par
value of

five cents $.05 each

FIFTH The name and mailing address of the sole incorporator is as follows

Kenneth Langone

do INVEMED ASSOCIATES INCORPORATED

375 Park Avenue

New York New York 10022

SiXTH The business an4 affairs of the Corporation shall be managed by or under the

direction of Board of Directors consisting of not less than three nor more than fifteen directors the

exact number of directors to be determined from time to time by resolution adopted by affirmative vote

of majority of the entire Board of Directors

The term of each director wjll expire at the annual meeting of the stockholders held

in 2001 At each annual meeting of the stockholders beginning with 2001 each director shall be elected

for one-year term Each director shall hold office until the next annual meeting and until his successor

shall be elected and shall qualify subject however to prior death resignation retirement

disqualification or removal from office Any vacancy on the Board of Directors that results from an

increase in the number of directors may be filled by majority of the Board of Directors then in office

and any other vacancy occurring in the Board of Directors may be filled by majority of the directors

then in office although less than quorum or by sole remaining director



No person other than person nominated by or on behalf of the Board of Directors

shall be eligible for election as director at any annual or special meeting of stockholders unless

written request that his or her name be placed in nomination is received from stockholder of record by

the Secretary of the Corporation not less than 30 days prior to the date fixed for the meeting together

with the written consent of such person to serve as director

Except to the extent prohibited by law the Board of Directors shall have the right

which to the extent exercised shall be exclusive to establish the rights powers duties rules and

procedures that from time to time shall govern the Board of Directors and each of its members including

without limitation the vote required for any action by the Board of Directors the determination by

resolution of the Board of Directors of the officers of the Corporation and their respective titles and

duties the determination by resolution of the Board of Directors of the manner of choosing the officers

of the Corporation and the terms of their respective offices the determination by resolution of the Board

of Directors of the terms and conditions under which the Corporation shall exercise the powers granted to

it as of January 1984 by Section 145 of the Delaware General Corporation Law as such powers may
exist from time to time after January 1984 and that from time to time shall affect the directors power

otherwise to manage the business and affairs of the Corporation and notwithstanding any other

provision of this Certificate of Incorporation to the contrary no by-law shall be adopted by stockholders

which shall interpret or qualify or impair or impede the implementation of the foregoing Any

inconsistency between on the one side document which implements the provisions of this paragraph

and sets forth the rights powers duties rules and/or procedures governing the Board of Directors and on

the other side any by-law or other corporate document shall be construed in favor of the document

setting forth such rights powers duties rules and/or procedures

No action shall be taken by stockholders of the Corporation except at an annual or

special meeting of the stockholders of the Corporation Except to the extent if any otherwise required by

law special meeting of the stockholders of the Corporation may be called only by the Chairman of the

Board of Directors the President or the Board of Directors of the Corporation

SEVENTH The Board of Directors shall have power to make alter or repeal the by-laws of the

Corporation except as may otherwise be provided in the by-laws

EIGHTH

NINTH No director of the Corporation shall be liable to the Corporation or its stockholders for

monetary damages for breach of
fiduciary duty as director except for liability for any breach of the

directors duty of loyalty to the Corporation or its stockholders iifor acts or omissions not in good faith

or which involve intentional misconduct or knowing violation of law iii under Section 174 of the

Delaware General Corporation Law or iv for any transaction from which the director derived an

improper personal benefit



IN WITNESS WIERBOF said corporation has caused this certificate to be signed by Frank

Fernandez its Executive Vice President Secretary General Counsel this .49 day of _________
2002

y4rank FernanQ

Executive Vice President Secretary

General Counsel
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BY-LAWS

OF

THE HOME DEPOT INC

As Amended and Restated Effective May 23 2007

ARTICLE
MEETINGS OF STOCKHOLDERS

SECTION The annual meeting of the stockholders for the election of Directors and for

the transaction of such other business as shall have been properly brought before the meeting

shall be held on such date and at such time and place as the Board of Directors may by resolution

provide To be properly brought before an annual meeting business must be specified
in

the notice of meeting given by or at the direction of the Board of Directors otherwise

properly brought before the meeting by or at the direction of the Board of Directors or

otherwise properly brought before the meeting by stockholder For business to be properly

brought before an annual meeting by stockholder the stockholder must have given timely

notice thereof in writing to the Secretary of the Corporation and ii the subject matter thereof

must be matter which is proper subject matter for stockholder action at such meeting

With regard to business to be brought before an annual meeting occurring in 2004 or

thereafter and except as otherwise provided in the Certificate of Incorporation to be considered

timely notice stockholders notice must be received by the Secretary at the principal executive

offices of the Corporation not less than one hundred twenty 120 calendar days before the date

of the Corporations proxy statement released to stockholders in connection with the previous

years annual meeting of stockholders However if no annual meeting was held in the previous

year or if the date of the applicable annual meeting has been changed by more than thirty 30
days from the date of the previous years annual meeting then stockholders notice in order to

be considered timely must be received by the Secretary not later than the later of the close of

business on the ninetieth 90th day prior to such annual meeting or the tenth 0th day following

the day on which notice of the date of the annual meeting was mailed or public disclosure of

such date was made Such stockholders notice shall set forth brief description of the

business desired to be brought before the meeting the reasons for conducting such business at

the meeting and any material interest in such business of such stockholder and the beneficial

owner if any on whose behalf the proposal is made whether either such stockholder or

beneficial owner alone or as part of group intends to solicit or participate in the solicitation of

proxies from the stockholders of the Corporation and as to the stockholder giving the notice

and the beneficial owner if any on whose behalf the proposal is made the name and address

of such stockholder as they appear on the Corporations books and of such beneficial owner and

ii the class and number of shares of the Corporation that are owned beneficially and held of

record by such stockholder and such beneficial owner In addition stockholder seeking to

bring an item of business before the annual meeting shall promptly provide any other

information reasonably requested by the Corporation



Notwithstanding the foregoing provisions of this Section stockholder who seeks to

have any proposal included in the Corporations proxy materials must provide notice as required

by and otherwise comply with the applicable requirements of the rules and regulations under the

Securities Exchange Act of 1934 as amended The chairman of an annual meeting shall

determine all matters relating to the conduct of the meeting including but not limited to

determining whether any item of business has been properly brought before the meeting in

accordance with these By-Laws and if the chairman should so determine and declare that any

item of business has not been properly brought before an annual meeting then such business

shall not be transacted at such meeting

Notwithstanding the foregoing provisions of this Section if the stockholder or

qualified representative of the stockholder does not appear at the annual meeting of stockholders

of the Corporation to present an item of business such proposed business shall not be transacted

notwithstanding that proxies in respect of such vote may have been received by the Corporation

SECTION Special meetings of the stockholders may be called at any time by the

Chairman of the Board the President or the Board of Directors

SECTION Written notice of each annual or special meeting of the stockholders

specifying the place if any date and hour of the meeting and the means of remote

communications if any by which stockholders and proxyholders may be deemed to be present

in person and vote at such meeting shall be given at least ten 10 but not more than sixty

days 60 prior to such meetings to each stockholder entitled to vote at such meeting provided

however that notice of any meeting to take action on proposed merger or consolidation of the

Corporation or on proposed sale of all or substantially all of the assets of the Corporation shall

be given at least twenty 20 but not more than sixty days 60 prior to such meeting Notice of

special meeting of the stockholders shall also state the purpose or purposes for which the

meeting is called Each notice of special meeting of stockholders shall indicate that it has been

issued by or at the direction of the person or persons calling the meeting

When meeting is adjourned to another time or place notice need not be given of the

adjourned meeting if the time and place if any thereof and the means of remote

communications if any by which stockholders and proxyholders may be deemed to be present

in person and vote at such meeting are announced at the meeting at which the adjournment is

taken unless the adjournment is for more than thirty 30 days or unless after the adjournment

new record date is fixed for the adjourned meeting in which event notice of the adjourned

meeting shall be given to each stockholder of record entitled to vote at the meeting

written waiver of notice signed by the stockholder entitled to notice whether before or

after the time stated therein shall be deemed equivalent to notice Attendance of stockholder at

meeting shall constitute waiver of notice of such meeting except when the stockholder

attends meeting for the express purpose of objecting at the beginning of the meeting to the

transaction of any business because the meeting is not lawfully called or convened Neither the

business to be transacted at nor the purpose of any regular or special meeting of the

stockholders need be specified in any written waiver of notice



SECTION Every annual meeting of the stockholders shall be held at such place within

or without the State of Delaware as may be determined by the Board of Directors and stated in

the notice of any such meeting and every special meeting shall be held at such place within or

without the State of Delaware as may be stated in the notice of such special meeting The Board

of Directors may determine that meeting shall not be held at any place but may instead be held

solely by means of remote communications in accordance with Section 211 a2 of the General

Corporation Law of the State of Delaware If authorized by the Board of Directors in its sole

discretion and subject to such guidelines and procedures as the Board of Directors may adopt

stockholders and proxyholders not physically present at meeting of stockholders may by

means of remote communication participate in meeting of stockholders and be deemed

present in person and vote at meeting of stockholders whether such meeting is to be held at

designated place or solely by means of remote communication provided that the Corporation

shall implement reasonable measures to verit that each person deemed present and permitted to

vote at the meeting by means of remote communication is stockholder or proxyholder ii the

Corporation shall implement reasonable measures to provide such stockholders and proxyholders

reasonable opportunity to participate in the meeting and to vote on matters submitted to the

stockholders including an opportunity to read or hear the proceedings of the meeting

substantially concurrently with such proceedings and iii if any stockholder or proxyholder

votes or takes other action at the meeting by means of remote communication record of such

vote or other action shall be maintained by the Corporation

SECTION No business shall be transacted at any special meeting of the stockholders

except that business which is related to the purpose or purposes set forth in the notice of the

meeting

SECTION At each meeting of the stockholders there shall be present either in person

or by proxy the holders of majority of the shares of the Corporation entitled to vote thereat in

order to constitute quorum Any meeting of the stockholders at which quorum is not present

may be adjourned from time to time to some other time by majority of the stockholders

represented thereat but no other business shall be transacted at such meeting At an adjourned

meeting at which quorum is present or represented any business may be transacted which

might have been transacted at the original meeting

SECTION Subject to the next succeeding sentence and except as required by all

applicable laws or as otherwise provided in the Certificate of Incorporation or these Bylaws at

all meetings of the stockholders all questions shall be determined by majority of the votes cast

at the meeting of the holders of shares entitled to vote thereon Each director nominee shall be

elected to the Board of Directors by the vote of the majority of the votes cast with respect to that

director nominees election at any meeting for the election of directors at which quorum is

present provided that if the number of nominees exceeds the number of directors to be elected

the director nominees shall be elected by plurality of the votes cast For purposes
of this

Section majority of the votes cast means that the number of shares voted for director

nominee must exceed the number of votes cast against that director nominee

If an incumbent director is not elected by majority of votes cast unless pursuant to the

immediately preceding paragraph the director election standard is plurality the incumbent

director shall promptly offer to tender his or her resignation to the Board of Directors The



Nominating and Corporate Governance Committee will make recommendation to the Board of

Directors on whether to accept or reject the directors offer to tender his or her resignation or

whether other action should be taken The Board of Directors will act on the Committees

recommendation and publicly disclose its decision within 90 days from the date of the

certification of the election results An incumbent director who offers to tender his or her

resignation
will not participate in the Committees or the Board of Directors recommendation or

decision or any deliberations related thereto An incumbent director who has offered to tender

his or her resignation pursuant to this Section shall promptly tender such resignation upon the

Board of Directors acceptance of such offer

If directors offer to tender his or her resignation
is accepted by the Board of Directors

pursuant to this Section or if nominee for director is not elected and the nominee is not an

incumbent director then the Board of Directors may fill the resulting vacancy pursuant to the

provisions of Article IV Section or may decrease the size of the Board of Directors pursuant to

Article II Section

Upon all questions every stockholder of record shall be entitled at every meeting of

stockholders to one vote for every share of common stock standing in his name on the books of

the Corporation and qualified to vote

SECTION At all meetings of the stockholders absent stockholders entitled to vote

thereat may vote by proxy or by the attorney-in-fact
thereof No proxy shall be valid after the

expiration
of three years from the date thereof unless otherwise provided in the proxy Every

proxy shall be revocable at the pleasure of the person executing it except as otherwise provided

by the laws of the State of Delaware

SECTION The Secretary shall prepare and make at least ten 10 days before every

meeting of stockholders complete list of the stockholders entitled to vote at such meeting

arranged in alphabetical order showing the address of each stockholder and the number of shares

registered
in the name of each stockholder Such list shall be open to the examination of any

stockholder for any purpose germane to the meeting for period of at least ten 10 days prior

to the meeting either on reasonably accessible electronic network provided that the

information required to gain access to such list is provided in the notice of the meeting or

ii during ordinary business hours at the principal place of business of the Corporation In the

event that the Corporation determines to make the list available on an electronic network the

Corporation may take reasonable steps to ensure that such information is available only to

stockholders of the Corporation If the meeting is to be held at place the list shall be produced

and kept at the time and place of the meeting during the whole time thereof and may be

inspected by any stockholder who is present If the meeting is to be held solely by means of

remote communication the list shall also be open to the examination of any stockholder during

the whole time of the meeting on reasonably accessible electronic network and the information

required to access such list shall be provided with the notice of the meeting



ARTICLE II

DIRECTORS

SECTION The business and affairs of the Corporation shall be managed by and under

the direction of the Board of Directors Except as otherwise provided by law and except as

hereinafter otherwise provided for filling vacancies the directors of the Corporation shall be

elected in accordance with Article Section by the stockholders entitled to vote at the annual

meeting of the stockholders to hold office until the expiration of the term for which he is elected

and until his successor has been elected and qualified or until his earlier resignation or removal

SECTION Regular meetings of the Board of Directors may be held without notice at

such time and place as shall from time to time be determined by the Board of Directors

SECTION Special meetings of the Board of Directors shall be called at any time by

the Secretary at the direction of the Chairman of the Board the President or majority of the

directors then in office

SECTION Written notice of the time and place of each special meeting of the Board

of Directors shall be given to each director at least forty-eight hours before the start of the

meeting or if sent by first class mail at least seven days before the start of the meeting

written waiver of notice signed by the director entitled to notice whether before or after the time

stated therein shall be deemed equivalent to notice Attendance of director at meeting shall

constitute waiver of notice of such meeting except when the director attends meeting for the

express purpose of objecting at the beginning of the meeting to the transaction of any business

because the meeting is not lawfully called or convened Neither the business to be transacted at

nor the purpose of any regular or special meeting of the directors need be specified in any

written waiver of notice

SECTION Members of the Board of Directors or of any committee thereof may

participate in meeting by means of conference telephone or other communications equipment

by means of which all persons participating in the meeting can hear each other Participation
in

meeting pursuant to this section shall constitute presence in person at such meeting

SECTION majority of the total number of directors shall be necessary to constitute

quorum for the transaction of business and the act of the majority of the directors present at

meeting at which quorum is present shall be the act of the Board of Directors Notwithstanding

the foregoing the approval of two-thirds of the independent directors as defined in the

Corporations Corporate Governance Guidelines shall be required to approve any compensation

granted to the Corporations Chief Executive Officer Any regular or special meeting of the

Board at which quorum is not present may be adjourned from time to time to some other place

or time or both by majority of the directors present without any notice other than an

announcement at the meeting at which the adjournment is taken

SECTION The Board of Directors may designate one or more committees each

committee to consist of one or more of the directors of the Corporation The Board may

designate one or more directors as alternate members of any committee who may replace any

absent or disqualified member at any meeting of the committee Any such committee to the



extent provided in the resolution of the Board of Directors and to the extent permitted by law

shall have and may exercise all the powers and authority of the Board of Directors in the

management of the business and affairs of the Corporation and may authorize the seal of the

Corporation to be affixed to all papers which may require
it Such committee or committees

shall have such name or names as may be determined from time to time by resolution adopted by

the Board

SECTION Any action required or permitted to be taken at any meeting of the Board of

Directors or of any committee thereof may be taken without meeting if all members of the

Board or committee as the case may be consent thereto in writing or by electronic transmission

and the writing or writings or electronic transmission or transmissions are filed with the minutes

of proceedings of the Board or committee Such filing shall be in paper form if the minutes are

maintained in paper form and shall be in electronic form if the minutes are maintained in

electronic form

SECTION The Board of Directors of the Corporation shall consist of not less than

three nor more than fifteen members the exact number of Directors to be determined from time

to time by resolution adopted by affirmative vote of majority of the entire Board of Directors

SECTION 10 Directors may receive compensation for services to the Corporation in

their capacities as directors or otherwise in such manner and in such amounts as may be fixed

from time to time by resolution of the Board of Directors

ARTICLE IlL

OFFICERS

SECTION The Board of Directors shall appoint Chairman of the Board Treasurer

and Secretary The Board may at any time appoint President one or more Vice Presidents

Assistant Treasurers Assistant Secretaries and such other officers and agents with such powers

and duties as it shall deem necessary Each such officer shall serve from the time of his

appointment until successor shall be chosen and qualified or until his earlier resignation or

removal

SECTION The Chairman of the Board shall preside at all meetings of stockholders

and of the Board of Directors He shall be the chief executive officer and head of the

Corporation and subject to the Board of Directors shall have the general control and

management of the business and affairs of the Corporation He shall vote any shares of stock or

other voting securities owned by the Corporation In general he shall perform all duties incident

to the office of the Chairman of the Board and such other duties as may from time to time be

assigned to him by the Board

SECTION The President if one is appointed shall be the chief operating officer of the

Corporation and subject to the Board of Directors and the Chairman of the Board shall have

control of the operational aspects of the business and affairs of the Corporation He shall see that

all orders of the Chairman of the Board are carried into effect and shall perform all other duties

necessary to his office or properly required of him by the Board or the Chairman of the Board



The President in the absence of the Chairman of the Board shall preside at all meetings of

stockholders and of the Board of Directors If President is not appointed or during the absence

or disability of the President or during vacancy in the office of President the Chairman of the

Board shall perform the duties and have the powers of the President

SECTION Vice Presidents if appointed shall perform such duties and have such

powers as the Board of Directors the Chairman of the Board the President or another more

senior Vice President shall designate from time to time

SECTION The Secretary shall have custody of the seal of the Corporation He shall

keep the minutes of the Board of Directors and of the stockholders and shall attend to the giving

and serving of all notices of the Corporation He shall have charge of the certificate book and

such other books and papers as the Board may direct and he shall perform such other duties as

may be incidental to his office or as may be assigned to him by the Board of Directors He shall

also keep or cause to be kept stock book containing the names alphabetically arranged of all

persons who are stockholders of the Corporation showing their respective addresses the number

of shares registered in the name of each and the dates when they respectively became the owners

of record thereof and such books shall be open for inspection as prescribed by the laws of the

States of Delaware During the absence or disability of the Secretary or during vacancy in the

office of Secretary the Assistant Secretary with the greatest seniority shall perform the duties

and have the powers of the Secretary

SECTION The Treasurer shall have the care and custody of the funds and securities of

the Corporation and shall deposit the same in the name of the Corporation in such bank or banks

as the Board of Directors may determine During the absence or disability of the Treasurer or

during vacancy in the office of Treasurer the Assistant Treasurer with the greatest seniority

shall perform the duties and have the powers of the Treasurer

ARTICLE IV

RESIGNATIONS REMOVALS AND
VACANCIES OF DIRECTORS AND OFFICERS

SECTION Any director or officer may resign his office at any time or shall offer to

tender as provided in Article Section such resignation to be made in writing and to take

effect from the time of its receipt by the Corporation unless some future time be fixed in the

resignation and in that case from that time The acceptance of resignation shall not be required

to make it effective Nothing herein shall be deemed to affect any contractual rights of the

Corporation

SECTION Any officer may be removed with or without cause at any time by the

Board of Directors The removal of an officer without cause shall be without prejudice to his

contractual rights if any The election or appointment of an officer shall not of itself create

contractual rights Any director or the entire Board may be removed with or without cause by

the holders of majority of the shares then entitled to vote at an election of directors



SECTION Any vacancy on the Board of Directors that results from an increase in the

number of directors may be filled by majority vote of the Directors then in office and any

other vacancy occurring in the Board of Directors may be filled by majority of the directors

then in office although less than quorum or by sole remaining director and directors so

chosen shall hold office until such directors successor shall have been duly elected and

qualified If the office of any officer becomes vacant for any reason the vacancy may be filled

by the Board of Directors

ARTICLE
INDEMNIFICATION OF OFFICERS AND DIRECTORS

SECTION The Corporation shall indemnify and hold harmless to the fullest extent

permitted by the General Corporation Law of the State of Delaware as it presently exists or may

hereafter be amended any person who was or is party or is threatened to be made party to

any threatened pending or completed action suit or proceeding whether civil criminal

administrative or investigative proceeding by reason of the fact that he or she or person

for whom he or she is the legal representative is or was director officer employee or agent of

the Corporation or is or was serving at the request of the Corporation as director officer

employee or agent of another corporation or of partnership joint venture trust or other

enterprise including service with respect to employee benefit plans against all expenses

liability and loss including attorneys fees reasonably incurred by such person The

Corporation shall be required to indemnify person in connection with proceeding or part

thereof initiated by such person only if the proceeding or part thereof was authorized by the

Board of Directors of the Corporation

SECTION Subject to any applicable laws the Corporation shall pay the expenses

including attorneys fees incurred by an officer or director of the Corporation in defending any

proceeding in advance of its final disposition provided however that the payment of such

expenses shall be made only upon receipt of an undertaking by the director or officer to repay all

amounts advanced if it shall ultimately be determined that such director or officer is not entitled

to be indemnified Expenses incurred by former directors and officers or other employees and

agents of the Corporation may be advanced upon such terms and conditions as the Corporation

deems appropriate

SECTION If claim for indemnification or payment of expenses including attorneys

fees under this Article is not paid in full within sixty 60 days after written claim has been

received by the Corporation the claimant may at any time thereafter bring suit against the

Corporation to recover the unpaid amount of such claim and if successful in whole or in part

subject to any applicable laws the claimant shall be entitled to be paid the expense including

attorneys fees of prosecuting such claim In any such action the Corporation shall have the

burden of proving that the claimant was not entitled to the requested indemnification or payment

of expenses under applicable law

SECTION The rights conferred on any person by this Article shall not contravene the

provisions of any applicable laws and such rights shall not be exclusive of any other rights
that



such person may have or hereafter acquire under any statute provision of the Certificate of

Incorporation agreement vote of stockholders or disinterested directors or otherwise

SECTION The Corporations obligation if any to indemnify any person who was or

is serving at its request as director officer employee or agent of another corporation

partnership joint venture trust or other enterprise shall be reduced by any amount such person

may collect as indemnification from such other corporation partnership joint venture trust or

other enterprise

SECTION The Corporation may purchase and maintain insurance to protect
itself and

any person who is or was director officer employee or agent of the Corporation or is or was

serving at the request of the Corporation as director officer employee or agent of another

corporation partnership joint venture trust or other enterprise against any expense liability or

loss whether or not the Corporation would have the power to indemnify such person against

such expense liability or loss under the Delaware General Corporation Law

SECTION The rights provided by or granted pursuant to this Article shall continue as

to person who has ceased to be director officer employee or agent and shall inure to the

benefit of the heirs executors and administrators of such person Subject to any applicable laws

all rights provided by or granted pursuant to this Article shall be deemed to be contract

between the Corporation and each director officer employee or agent of the Corporation who

serves or served in such capacity at any time while this Article is in effect Any repeal or

modification of this Article shall not in any way diminish any rights to indemnification of such

directors officers employees or agents or the obligations of the Corporation arising hereunder

ARTICLE VI

COMMON STOCK

SECTION The Corporation is authorized to issue shares of common stock of the

Corporation in certificated or uncertificated form The shares of the common stock of the

Corporation shall be registered on the books of the Corporation in the order in which they shall

be issued Any certificates for shares of the common stock and any other shares of capital stock

of the Corporation represented by certificates shall be numbered shall be signed by the

Chairman of the Board the President or Vice President and the Secretary or an Assistant

Secretary or the Treasurer or an Assistant Treasurer and sealed with the seal of the Corporation

Any or all of the signatures on certificate may be facsimile signature In case any officer

transfer agent or registrar who has signed or whose facsimile signature has been placed upon

certificate shall have ceased to be such officer transfer agent or registrar
before such certificate

is issued it may be issued by the Corporation with the same effect as if he or she were such

officer transfer agent or registrar at the date of issue Within reasonable time after the issuance

or transfer of uncertificated stock the Corporation shall send or caused to be sent to the record

owner thereof written statement of the information required by law to be on certificates

SECTION Transfers of shares shall be made upon the books of the Corporation

only by the holder of record thereof or by duly authorized agent transferee or legal



representative and ii in the case of certificated shares upon the surrender to the Corporation of

the certificate or certificates for such shares

SECTION The Board of Directors may direct new certificate or certificates or

uncertificated shares to be issued in place of any certificate or certificates theretofore issued by

the Corporation and alleged to have been lost stolen or destroyed upon the making of an

affidavit of that fact by the person claiming that the certificate of stock has been lost stolen or

destroyed When authorizing such issuance of new certificate or certificates or uncertificated

shares the Board of Directors may in its discretion and as condition precedent to the issuance

thereof require the owner of such lost stolen or destroyed certificate or certificates or such

owners legal representative to indenmify the Corporation in such manner as the Board of

Directors shall require and/or to give the Corporation bond in such form and amount as the

Board of Directors may direct as indemnity against any claim that may be made against
the

Corporation with respect to the certificate or certificates alleged to have been lost stolen or

destroyed

SECTION The Corporation shall be entitled to treat the holder of record of any share

or shares of stock as the holder in fact thereof and accordingly shall not be bound to recognize

any equitable or other claim to or interest in such share on the part of any other person whether

or not it shall have express or other notice thereof except as otherwise may be provided by the

General Corporation Law of the State of Delaware

ARTICLE VII

CHECKS DRAFTS AND NOTES

The Chairman of the Board or the President or any officers designated by resolution of

the Board of Directors shall sign all checks and drafts necessary to be drawn and may accept any

drafts drawn upon the Corporation in due course of business No check or draft shall be

endorsed by the Corporation and no promissory note bond debenture or other evidence of

indebtedness shall be made signed issued or endorsed by the Corporation unless signed by the

Chairman or the President or any officer designated under powers given by resolution of the

Board except that any officer may endorse for collection or deposit only expressly stating the

purpose of such endorsements checks drafts and promissory notes to the order of the

Corporation

ARTICLE VIII

SEAL

The seal of the Corporation shall be in the custody of the Secretary It shall be circular in

form and shall have engraved upon it the name of the Corporation arranged in circle and the

words and figures Incorporated 1978 Delaware across the center of the space enclosed

10



ARTICLE IX

BUSINESS COMBINATIONS WITH INTERESTED STOCKHOLDERS

The Corporation shall not be subject to the provisions of Section 203 of the General

Corporation Law of the State of Delaware Business Combination with Interested Stockholders

This Article shall be amended only by the affirmative vote of majority of the Corporations

stockholders entitled to vote on such matter

ARTICLE
NOTICES

SECTION Whenever under any provisions of these By-Laws notice is required to be

given to any stockholder the same shall be given in writing either by personal delivery or by

mailing such notice to the stockholders last known post office address as the same shall appear

on the record of stockholders of the Corporation or its transfer agent or if he shall have filed

with the Secretary of the Corporation written request that notices to him be mailed to him at

some other address then addressed to him at such other address or by form of electronic

transmission consented to by the stockholder to whom the notice is given except to the extent

prohibited by Section 232e of the General Corporation Law of the State of Delaware Any

consent to receive notice by electronic transmission shall be revocable by the stockholder by

written notice to the Corporation Any such consent shall be deemed revoked if the

Corporation is unable to deliver by electronic transmission two consecutive notices given by the

Corporation in accordance with such consent and ii such inability becomes known to the

Secretary or an Assistant Secretary of the Corporation or to the transfer agent or other person

responsible for the giving of notice provided however that the inadvertent failure to treat such

inability as revocation shall not invalidate any meeting or other action

SECTION Any notice required to be given to any director may be given by the

methods stated in Section above Any such notice other than one which is delivered

personally shall be sent to such post office address facsimile number or electronic mail address

as such director shall have filed in writing with the Secretary of the Corporation or in the

absence of such filing to the last known post office address of such director It shall not be

necessary that the same method of giving notice be employed in respect of all directors but one

permissible method may be employed in respect of any one or more and any other permissible

method or methods may be employed in respect of any other or others

SECTION All notices given by mail as above provided shall be deemed to have been

given when deposited postage prepaid in United States post office or official depository All

notices given to stockholders by form of electronic transmission as above provided shall be

deemed to have been given if by facsimile when directed to number at which the

stockholder has consented to receive notice if by electronic mail when directed to an

electronic mail address at which the stockholder has consented to receive notice if by

posting on an electronic network together with separate notice to the stockholder of such specific

posting upon the later of such posting and ii the giving of such separate notice and if by

any other form of electronic transmission when directed to the stockholder All notices given to

11



directors by form of electronic transmission as above provided shall be deemed to have been

given when directed to the electronic mail address facsimile number or other location filed in

writing by the director with the Secretary of the Corporation

SECTION Whenever notice is to be given to the Corporation by stockholder under

any provision of law or of the Certificate of Incorporation or the By-Laws of the Corporation

such notice shall be delivered to the Secretary at the principal executive offices of the

Corporation If delivered by electronic mail or facsimile the stockholders notice shall be

directed to the Secretary at the electronic mail address or facsimile number as the case may be

specified in the Corporations most recent proxy statement

ARTICLE XI

ELECTRONIC TRANSMISSION

When used in these By-Laws the terms written and in writing shall include any

electronic transmission as defined in Section 232c of the General Corporation Law of the

State of Delaware including without limitation any telegram cablegram facsimile transmission

and communication by electronic mail

ARTICLE XII

AMENDMENT OF BY-LAWS

Except as otherwise provided herein the Board of Directors shall have the power to

adopt amend or repeal the By-Laws of the Corporation by the affirmative action of majority of

its members The By-Laws may be adopted amended or repealed by the affirmative vote

majority of the shares present in person or by proxy and entitled to vote on the matter at any

regular meeting of the stockholders or at any special meeting of the stockholders if notice of such

proposed adoption amendment or repeal be contained in the notice of such meeting
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JOHN CHEVEDDEN
                                            

                                                                

December 19 2007

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

The Home Depot Inc HD
Shareholder Position on Company No-Action Request

Rule 14a-8 Proposal Simple Majority Vote

Kenneth Steiner

Ladies and Gentlemen

According to this copy of the company charter the company has 80% supermajority voting

provisions bold added

HD

RESTATED CERTIFICATE OF INCORPORATION
OF
THE HOME DEPOT INC AS AMENDED
LIOriginally incorporated on June 29 1978 under the name
Associates Ilincorporated

FIRST The name of the corporation which is herein referred to as theLCorporation
is The Home Depot Inc

SIXTH The business and affairs of the Corporation shall be managed

No amendment to the Certificate of Incorporation of theLi Corporation shall amend
alter change or repeal any of the provisions ofLlthis Article SIXTH unless the

amendment effecting such amendmentDalteration change or repeal shall receive the

affirmative vote of theLl holders of eighty percent 80% of all shares of stock of the

Corporation Llentitled to vote in the election of directors considered for the purposes Liof

this Article SIXTH as one class provided that this paragraph shallElnot apply to and

such eighty percent 80% vote or consent shall not beLl required for any amendment
alteration change or repeal unanimouslyLlrecommended to the stockholders by the

Board of Directors of theElCorporation if each of such directors is person who would

be eligible toLlserve as continuing director as hereinafter defined in paragraph
ofLlthis Article SIXTH

EIGHTH The affirmative vote or if permitted under thisLlCertificate of Incorporation

consent of the holders of eighty percentLl80% of all shares of the Corporation
entitled to vote in the election ofLidirectors considered for the purposes of this Article

EIGHTH as one classDshall be required for the adoption or authorization of

businessLlcombination as hereinafter defined with any other entity as

***FISMA - OMB Memorandum M-07-16*** ***FISMA - OMB Memorandum M-07-16***



hereinafterLidefined if as of the record date for the determination of

stockholdersLlentitled to notice thereof and to vote thereon or if so permittedLlconsent

thereto such other entity is the beneficial owner directly orLlindirectly of more than

twenty percent 20% of the outstanding shares ofristock of the Corporation entitled to

vote in the election of directorsLlconsidered for the purposes of this Article EIGHTH as
one class or ii aUproposed dissolution of the Corporation or proposed amendment
of theLCertificate of Incorporation of the Corporation which would either changeLithe
entitlement of the holders of shares of Common Stock of the Corporation LJto vote in the
election of directors or would authorize the Corporation toLl issue either shares of capital

stock other than shares of its CommonLlStock or bonds debentures or other

obligations which if issued would Lior could be entitled to vote in the election of

directors if as of the LII record date for the determination of stockholders entitled to

notice of and Lito vote on or if so permitted consent to such proposed dissolution

orLisuch proposed amendment an other entity as hereinafter defined is

theLibeneficial owner directly or indirectly of more than twenty percent 20%Liof the

outstanding shares of stock of the Corporation entitled to vote inLithe election of

directors considered for the purposes of this ArticIeIIIEIGHTH as one class provided
that such eighty percent 80% votingLirequirement shall not be applicable to the

adoption or authorization of aLlbusiness combination if

For the above reasons it is respectfully requested that concurrence not be granted to the company
on the purported basis of substantial implementation It is also respectfully requested that the

shareholder have the last opportunity to submit material in support of including this proposal

since the company had the first opportunity

Sincerely

John Chevedden

cc

Kenneth Steiner

Jonathan Gottsegen Jonathan_M_Gottsegenhomedepot.com



THE HOME DEPOT 2455 Paces Ferry Rd Atlanta GA 30339

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re Shareholder Proposal of Mr Kenneth Steiner

Ladies and Gentlemen

On December 17 2007 The Home Depot Inc the Company submitted

letter the No-Action Request to the staff at the Division of Corporation Finance

requesting that the Staff confirm that no enforcement action will be recommended against

the Company if the Company excludes shareholder proposal from the Companys proxy

materials for its 2008 Annual Meeting of Shareholders the 2008 Proxy Materials

Mr Kenneth Steiner the Proponent submitted the proposal the Proposal to request

the Company to fully adopt simple majority vote requirements in our Charter and By
laws

On December 19 2007 Mr John Chevedden the Proponents representative

submitted letter to the Staff the December 19 Letter that stated that there are 80%

super-majority voting provisions in the Companys Certificate of Incorporation the

Charter and requested that concurrence not be granted to the Company on the basis of

substantial implementation

The purpose of this letter is to respond to the December 19 Letter Contrary to Mr

Cheveddens assertion the current version of the Charter does not contain any super-

majority shareholder voting provisions The Charter to which Mr Chevedden refers is not

the current version of the Charter The current version was disclosed by the Company on

its Form 10-K for the fiscal year ended January 28 2007 and filed by the Company on

March 29 2007 and refers to the Charter filed with the Securities and Exchange

Commission on the Form 10-Q for the fiscal quarter ended August 2002 the 2002

Charter The 2002 Charter copy of which was provided to the Staff and Mr

Chevedden on or about December 18 is the correct and current Charter The 2002

Charter does not contain the super-majority provisions cited by Mr Chevedden

Moreover all super-majority shareholder voting requirements have been eliminated from

the Companys charter documents and consequently the Company has stated that

exclusion of the Proposal is warranted because it has implemented the Proponents

request
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Therefore on the basis of the grounds discussed in the No-Action Request and

reiterated herein the Company believes that it may omit the Proposal from the 2008

Proxy Materials pursuant to Rule 14a-8

Pursuant to Rule 14a-8j enclosed are six copies of this letter copy of this

letter is also being mailed on this date to Mr Chevedden

Kindly acknowledge receipt of this letter by stamping and returning the enclosed

copy of the first page and returning it in the enclosed envelope If you have any

questions with respect to this matter please telephone me at 770 384-2858 may also

be reached by fax at 770 384-5842

Very truly yours

AAAAJVr
Jonathan Gottsegen Director

Corporate and Securities Practice Group


