
     UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

Theodore N. Bobby
Executive Vice President
and General Counsel
H.J. Heinz Company
W orId Headquarters
P.O. Box 57
Pittsburgh, PA 15230-0057

Re: H.I. Heinz Company

Incoming letter dated April 4, 2008

Dear Mr. Bobby:

May 20, 2008

This is in response to your letters dated April 4, 2008 and May 14, 2008
concernng the shareholder proposal submitted to H.J. Heinz by Kenneth Steiner. We
also have received a letter on the proponent's behalf dated May 15, 2008. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to ..ecite or sumarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals.

Enclosures

cc: John Chevedden

                                                 
                                            

Sincerely,

               
Jonathan A. Ingram
Deputy Chief Counsel

***  FISMA & OMB Memorandum M-07-16 ***



May 20, 2008

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: H.J. Heinz Company

Incoming letter dated April 4, 2008

The proposal requests that the board to take the steps necessary so that each
shareholder voting requirement in the company's charter and bylaws that calls for a
greater than simple majority vote be changed to a simple majority vote requirement.

There appears to be some basis for your view that H.J. Heinz may exclude the
proposal under rule 14a-8(i)(10). In this regard, we note your representation that
H.J. Heinz wil provide shareholders at H.J. Heinz's 2008 Anual Meeting with an
opportunity to approve amendments to H.J. Heinz's Aricles of Incorporation and
By-laws that would eliminate all supermajority voting requirements. Accordingly, we
will not recommend enforcement action to the Commission ifH.J. Heinz omits the
proposal from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

                            
Special Counsel
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Theodore N. Bobby
Executive Vice President
and General Counsel

P.O. Box 57
Pittsburgh, Pennsylvania 15230-0057

April 4, 2008

u.s. Securities and Exchange Commission
Division of Corporate Finance
Office of Chief Counsel
i 00 F Street, N.E.
Washington, D.C. 20549

Re: Shareholder Proposal of Mr. Kenneth Steiner

Exchange Act of 1934 - Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that H.I. Heinz Company, a Pennsylvania corporation
(the "Company"), intends to omit from the proxy statement and form of proxy for its
2008 Anual Meeting of Shareholders (collectively, the "2008 Proxy Materials") a
shareholder proposal and accompanying statement in support (the "Proposal") received
from Mr. Kenneth Steiner, who has appointed John Chevedden to act on his behalf (the
"Proponent") ,

Pursuant to Rule 14a-8U), we have:

· Enclosed six (6) copies 01 this letter and its attachments;
· Filed this letter with the Securities and Exchange Commission (the

"Commission") no later than eighty (80) calendar days before the Company files
its definitive 2008 Proxy Materials with the Commission; and

· Concurently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) provides that proponents are required to send companies a copy of
any correspondence that the proponents elect to submit to the Commission or the staff of
the Division of Corporate Finance (the "Staff'). Accordingly, we are taking this
opportunity to inform the Proponent that if the Proponent elects to submit additional
correspondence to the Commission or the Staff with respect to this Proposal, a copy of
that correspondence should concurrently be furnished to the undersigned on behalf of the
Company pursuant to Rule 14a-8(k).

39638-4
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I. THE PROPOSAL

The Proposal is captioned "3-Adopt a Simple Majority Vote" and states:
"RESOLVED, Shareholders request that our board take the steps necessary so that each
shareholder voting requirement in our charter and bylaws, that calls for a greater than
simple majority vote, be changed to a simple majority vote requirement in compliance

with applicable law." A copy of the Proposal and supporting statement is attached as
Exhibit A.

II. BASIS FOR EXCLUSION

The Proposal May Be Excluded Under Rule 14a-8(i)(10) Because It Has Been
Substantially Implemented.

The Company respectfully requests that the Staff concur in our view that the
Proposal may be excluded from the 2008 Proxy Materials pursuant to Rule 14a-8(i)(10)
because the Company's Board of Directors (the "Board") will, on May 14,2008, consider
adoption of amendments to the Company's Articles of Incorporation and By-Laws that
substantially implement the Proposal (the "Proposed Amendments").

III. ANALYSIS

A. Rule 14a-8(i)(10) Background

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its
proxy materials if the company has substantially implemented the proposaL. The
Commission stated in 1976 that the predecessor to Rule 14a-8(i)(10) "was designed to
avoid the possibility of shareholders having to consider matters which have already been
favorably acted upon by management. .." Exchange Act Release No. 12598 (July 7,

1976). In the 1983 Amendments to the proxy rules, the Commission stated that:

In the past, the staff has permitted the exclusion of proposals under Rule 14a-
8( c)(1 0) only in those cases where the action requested by the proposal has been
fully effected. The Commission proposed an interpretive change to permit the
omission of proposals that have been "substantially implemented by the issuer."
While the new interpretive position wil add more subjectivity to the application
of the provision, the Commission has determined that the previous formalistic
application of this provision defeated its own purpose. Amendments to Rule 14a-
8 Under the Securities Exchange Act of 1934 Relating to Proposals by Security
Holders, Exchange Act Release No. 20091, at § II.E.6 (August 16, 1983).

This position was reaffrmed in the 1998 amendments to the proxy rules that
implemented the curent Rule 14a-8(i)(10), confirming that a proposal need not be "fully
effected" by the company in order to be excluded as substantially implemented. See
Amendments to Rules on Shareholders Proposals, Exchange Act Release No. 40018 at n.
30 and accompanying text (May 21, 1988).

39638-4
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When a company can demonstrate that it has already taken actions to address each
element of a shareholder proposal, the Staff has concurred that the proposal has been
"substantially implemented" and may be excluded. The Staff has maintained that "a
determination that the (c )ompany has substantially implemented the proposal depends
upon whether (the company's) paricular policies, practices, and procedures compare
favorably with the guidelines of the proposaL" Texaco, Inc. (avaiL. Mar. 28, 1991).
Therefore, substantial implementation is evaluated according to whether the actions of
the company satisfactorily address the "essential objective" of the proposal. See, e.g.,
Anheuser-Bush Co., Inc. (avaiL. Jan. 17, 2007); ConAgra Foods, Inc. (avaiL. July 3,
2006); Johnson & Johnson (avaiL. Feb. 17,2006); The Talbots, Inc. (avaiL. Apr. 5,2002);
Masco Corp. (avaiL. Mar. 29, 1999).

B. The Proposed Amendments Substantially Implement the Proposal

I. Description of Proposed Amendments

Curently the Company's Aricles of Incorporation and By-Laws provide for

supermajority provisions in two instances: 60% of outstanding shares are necessary to
approve an alteration, amendment, or repeal of provisions regarding director and officer
indemnification and limitation of director liability, and 80% of outstanding shares are
required to approve an alteration, amendment, or repeal of a "fair price" provision
designed to protect shareholders from two tier pricing in hostile takeovers. On March 10,
2008, the Corporate Governance Committee of the Company's Board of Directors
resolved to recommend to the Board of Directors the adoption of the Proposed
Amendments to the Aricles of Incorporation and By-Laws which would eliminate these
supermajority vote requirements and adopt a simple majority of votes cast standard in
each instance. Based upon this recommendation, at its scheduled meeting on May 14,
2008, the Board is expected to (i) adopt the Proposed Amendments, (ii) submit the
Proposed Amendments to the shareholders for consideration at the 2008 Anual Meeting
of Shareholders, and (iii) recommend that the shareholders vote in favor of the Proposed
Amendments. We wil supplementally notify the Staff after Board consideration of the
Proposed Amendments.

2. Substantial Implementation

The Staffhas consistently granted no-action relief based upon the well-established
precedent that a company may exclude from its proxy materials a shareholder proposal
requesting elimination of supermajority voting provisions under Rule 14a-8(i)(10) as
substantially implemented when the company's board of directors has approved the
necessary amendments to eliminate all supermajority provisions, and represents that it
will recommend such amendments be adopted by the shareholders at the next annual
meeting. See NiSource, Inc. (avaiL. Mar. 10,2008); 3M (avaiL. Feb. 27, 2008); Johnson &
Johnson (avaiL. Feb. 19, 2008); The Dow Chemical Company (avaiL. Feb. 26, 2007);
Baker Hughes Inc. (avaiL. Feb. 20, 2007); Chevron Corp. (avaiL. Feb. 15, 2007);
International Business Machines Corp. (avaiL. Jan. 30, 2007); FedEx Corp. (avaiL. June
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26, 2006); Northrop Grumman Corp. (avaiL. Mar. 28, 2006); Energy East Corp. (avaiL.
Mar. 21, 2006); Citigroup Inc. (avaiL. Mar. 10, 2006); Baxter International, Inc. (avaiL.
Feb. 26, 2006); Johnson & Johnson (avaiL. Feb. 13, 2006); Bristol-Myers Squibb Co.
(avaiL. Feb. 14, 2005); Electronic Data Systems Corp. (avaiL. Jan. 24, 2005); The Home
Depot, Inc. (avaiL. Mar. 28, 2002) (in each case, granting no-action relief to a company
which intended to omit from its proxy materials a shareholder proposal that was
substantially similar to the company's proposal, based on the actions by the company's
board of directors to approve necessary amendments and recommend to its shareholders
that they approve the amendments at the next shareholders meeting).

In our case, the Proposal requests that the Board take the steps necessary so that
each provision in the Company's Articles of Incorporation and By-Laws that currently
requires a supermajority vote be reduced to a simple majority vote threshold. As noted
above, on May 14, 2008, the Board is expected to act on the Proposed Amendments to
the Company's Articles of Incorporation and By-Laws that would eliminate all
supermajority vote requirements from the Company's Articles of Incorporation and By-
Laws. It would replace these requirements in each instance with a simple majority of
votes cast standard. In this regard, the Proposed Amendments substantially implement
the Proposal by eliminating all supermajority voting requirements in favor of a simple
majority of votes cast standard. Accordingly, for the reasons set forth above, the

Company believes that the Proposal may be excluded from the Company's 2008 Proxy
Materials under Rule 1 4a-8(i)( 10).

3. Supplemental Notification Following Board Action

We are submitting this no-action request at this time to comply with the timing
requirements of Rule 14a-8, and we will supplementally notify the Staff after our Board
has considered the Proposed Amendments. As noted above, the Corporate Governance
Committee has already considered the Proposed Amendments and resolved to
recommend their adoption to the Board on May 14, 2008. The Staff has consistently
granted no-action relief where a company intends to omit a shareholder proposal on the
basis that its board of directors is expected to take certain action that wil substantially
implement the proposal, and then supplements its request for no-action relief by notifying
the Staff after that action has been taken by the Board. See, e.g., The Dow Chemical Co.

(avaiL. Feb. 26, 2007); Johnson & Johnson (avaiL. Feb. 13,2006); General Motors Corp,
(avaiL. Mar. 3, 2004); Intel Corp. (avaiL. Mar. 11, 2003) (in each case, granting relief on
the grounds that the board's expected action would substantially implement the
shareholder proposal, and the company supplementally notified the Staff that the board
had acted).

iv. CONCLUSION

Based upon the foregoing analysis, we believe that the Proposed Amendments,
assuming adoption by the Board, substantially implement the Proposal and therefore the
Proposal is properly excludable under Rule 14a-8(i)(10). Therefore, we respectfully
request that the Staff concur that it will take no action if the Company excludes the
39638-4
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Proposal from its 2008 Proxy Materials in reliance on Rule 14a-8(i)(10). We would be
happy to provide you with any additional information and answer any questions you may
have regarding this matter. Additionally, the Company wil promptly forward to the
Proponent any response from the Staff to this no-action request that the Staff transmits by
facsimile to the Company only.

If we can be of any further assistance in this matter, please do not hesitate to call
me at (412) 456-6007. Please acknowledge receipt of this letter by date stamping and
returning the enclosed copy of this letter in the enclosed, stamped, self-addressed

envelope.

Very truly yours,

411 g 71I fi
Theodore N. Bobby
Executive Vice President & General Counsel

Enclosures
cc: John Chevedden

lCenneth Steiner

39638-4
SEC-00062
04/04/2 00 8
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Kcnnei1 Steiner
                                

                                       

EXHIBIT nAn

Mr. Wi1liam R. Johnson
H.l. Hein Company (H)
600 'Grant Street
Pittburgh P A 15219

Dea Mr. Johnson~
Rule 14a-8 Proposa

Ths Rile 14a-8 proposa is resecty submitted in support of the lon-ter perrorce of

our company. Ths proposa is for the next anua sbeholder meetig. ltule 14a-8
requirements are intended to be met ìncluèl the contiuous mvnersh of the required stock
value unti afer the date of the resctve sharholder meetg and the pretaton of tls
proposa at th. anua meetig. Ths submitted format, wi the sharholder-supplied emphas..

is intended.to,.b€Lused.for defI_nitive pro:h"),publication. Ths ì~ tle erO~.fOT Jo~ Chcvedden
and/or his designee to act on my behal regardig ths Rule 14a-8 proposå for the fortèomIng
sheholder meeti before. dur and aferthe forcoming shaeholder meet. Plea diect
al fue communcation to John Cheveden at:

                                   
(I the interest of company cost savigs and improvig the effciency of the rue 14a-8
pro                           maiI.) :
PH;             

                                             
                                             

YoUr consideration and the consideration of the Board of Directors is appreciate in supprt of

the long-ter perfor:ance of our company. Plea acknowledge receipt o.f ths prposa
promptly by emaiL.

~,
Kennet Steiner

~/~ßP
Date

--.._----...---.. -.-

co: Rene D. Biedznski
Corporate Secreta
PH: 412 456-5700
PH: 412-456..5771
FX: 41245.6-6015
Fax: 412456-6128
FJ: 412-456~7868

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***
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IHNZ: Rule 14/i-8 Proposal, March 3,2008)
3 - Adopt Simple Majority Vote

RESOLVED, Shareholders request that our board tae the steps necessary so that each
shareholder votig requirement in Our charer and bylaws, tht cals for a greater than simple
majority vote, be changed to a simple majority vote requirement in compliance with applicable
law.

Currently a 1 %-.mïnority can stil frustrate the-will of our 79%-shareholder majority. Also our
-supennajority vote requirements can be almost impossible to obtai when one considers
abstentIons and broker non-votes. Supcrmajority requirements are arguably most often usc:d to
block initiatives supported by most shareowners but opposed by management.

The merits of this proposed improvement simple majority vote, should also be considered in the
contex"t our company's overall corporate governance stctue and individual director

perform.ance which also shows great opportnity for improvement. For instance in 2008 the
following strctue and performance issueswere identied:

. We had no shareIiolder right tû:
1) Cumulative voting.
2) Call a special shareholder meetig.
3) Act by written consent.
Plus we had no Independent Chairman or Lead Director.

· These topics represent ~ssues which other shareholders could positively address with
shareholder proposals in 2009.

· Mr. Coleman (our lO-year director) was designated a ~'problem diector" by The Corporate
T .îhrary http://ww.thecorporatelibrar.com.anindependent Investent research:f, due to
his past involvement with the Owens Cornng board, which fied Chapter 11 Banuptcy.
Mr. Coleman also served on 4 of our board committees.
. Mr. Peltz was designated as "Accelerated Vesting" director by The Coxporate Librar due
to his involvement with a board that accelerated the vesting of stock in order to avoidrecognzing the related expense. .
· Our dírectors still had a $1 millon diector donation program ~ Confict of interes concern.
· Our dírector~ also served on bourds rated D by the Corporate Lihr.ar:

1) Mr. Coleman Avis Budget (CAR) D-rated
Orncom (OMe) D-rated
Electronic Ars (ERTS) D-rated
Churchill Downs (CHDN) D-rated
AGL Resources (A TG) D-i.ated
Tnarc Companjas (TRY) D-rated
Hess Corp. (HDS) D-xa1ed
Whte Mountas Insuance (W) D-iated

Plus these above directors from D-rated hmirds held 7 se.ats on our most important board
committees.
· Three directors held 4 or 5 board seats - Over commtnent concern:

Mr. Coleman

Mr. UshE?rMs. Holiday .
The above concerns show tbere is a great opportunity for improvement. beginng wìth this
prop()sfll~ Clnd reinorces the reason to encou:iag~ our board to :iespond positively to this proposal:

Adopt Simple Majority Vote-
Yes on 3

2) Mr. 07Hare
3) Mr. Peltz
4) Ms. Holiduy

***  FISMA & OMB Memorandum M-07-16 ***
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Notes;
Kenneth Steiner, 14 Stoner                                              sponsored tils proposal.

The above format is requested for publication without ie-editing, re-formatting or elimnation of
text, including begig and concluding text unes prior agreement is reached. It is
respectflly requested that this proposal be proofread before it is published in the defitive

proxy to ensure that the integrity of the submitted fonnat is replicated il the proxy materials.
Please advise if there is any tyographical questioii.

Please note that the title of the proposal is par of the argument in favor of the proposaL. In theinterest of clan1y and to avoid confsion the title of ths and each other ballot item is requested to
be. consistent thoughout all the proxy materials.

The company is requested to assign. a proposal number (represented by "3'~ above) based on the
c1lJ:o.iologÜ;a! urùt.T in which proposals are subrniued. The requested designation of"3" or .
higher munber allows for ratifcatton of auditors to be item 2.

This proposal is believed to conform with Staff Legal Bulleti No. 14B (CF), September 15,
2004 including;
Accordingly, gomg forward, we believe that it would not be appropriate for companies to
exclude suportg statement language and/or an entie proposal in reliance on rue 14a-8(1)(3) in
'1hi: IuIIowing circumstances:

· the Company objects to factual assertions because they are not supported;
· the compan objects to factual assertons that, while not materially false or misleading, may
be disputed or countered;

· the compan objects to factual assertons because fuosie ac;sernomi may he interpreted by
shareholders in a manner that is unavorable to the company, its directors, or its officers;
and/or
· the compan objects to statements because they represent the opinion of.the shareholder
proponent or a refer~nced source, but the .statements are not identied specifically as such.

See also: Sun Microsystems, Inc. (July 21., 2005).

Stock wil be lielduntil afer the anual meeting and the proposal will be presented at tha annual

meeting.

Please acknowledge this proposal promptly by email and advise the most convenient fax number
, and emaiI address to forward a broker leter, if,oeeded, to the Curpui-Le Sec:retary's offce.

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***
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Law Department
P.O. Box 57

Pittsburgh, Pennsylvania 15230-0057

May 14, 2008

U.S. Securities and Exchange Commission
Division of Corporate Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
Attn: Mr. Wil Hines

Re: Supplemental Letter Regarding Shareholder Proposal of Mr. Kenneth

Steiner
Exchange Act of 1934 - Rule 14a-8

Dear Mr. Hines:

On April 4, 2008, H. J. Heinz Company, a Pennsylvania corporation (the
"Company"), submitted a letter (the "No-Action Request") notifying the staff of the
Division of Corporation Finance (the "Staff') that the Company intends to omit from the
proxy statement and form of proxy for its 2008 Annual Meeting of Shareholders

(collectively, the "2008 Proxy Materials") a shareholder proposal and accompanying
statement in support (the "Proposal") received from Mr. Kenneth Steiner, who has
appointed John Chevedden to act on his behalf (the "Proponent"). The Proposal requests
that the Company's Board of Directors "take the steps necessary so that each shareholder
voting requirement in our charter and bylaws, that calls for a greater than simple majority
vote, be changed to a simple majority vote requirement in compliance with applicable

law." A copy of the No-Action Request, including the Proposal text, is attached as
Exhbit A.

BASIS FOR SUPPLEMENTAL LETTER

The No-Action Request indicated our belief that the Proposal may be excluded
from the 2008 Proxy Materials pursuant to Rule 14a-8(i)(10) because the Company's
Board of Directors (the "Board") would be considering adoption of amendments to the
Company's Articles of Incorporation and By-Laws that substantially implement the
Proposal (the "Proposed Amendments"). The Proposed Amendments would specifically
amend Aricle VII and Article VIII, Section 10, of the Company's By-Laws, as well as
Aricle 6, Sections I and II, and Aricles 7.1 and 7.6 of the Company's Amended and
Restated Articles of Incorporation, to eliminate all supermajority voting provisions and
adopt a majority of votes cast standard in each instance.

H.J. Heinz Company, 1 PPG Place, Suite 3100, Pittsburgh, Pennsylvania 15222.5448
Telephone: 41245657001 FAX: 412 4561035



Mr. Wil Hines

May 14, 2008
Page - 2

We write supplementally to confirm that, at a meeting held on May 14,2008, the
Board of Directors adopted a resolution:

(1) approving the Proposed Amendments;
(2) approving the submission of the Proposed Amendments to the Shareholders of

the Company at the 2008 Annual Meeting of Shareholders; and
(3) recommending to the Shareholders that the Proposed Amendments be

adopted.

ANALYSIS

As discussed in more detail in the No-Action Request, Rule 14a-8(i)(10) permits a
company to exclude a shareholder proposal from its proxy materials if the company has
substantially implemented the proposal. The Commission stated in 1976 that the
predecessor to Rule 14a-8(i)(10) "was designed to avoid the possibility of shareholders
having to consider matters which have already been favorably acted upon by
management. .." Exchange Act Release No. 12598 (July 7, 1976). In the 1983
Amendments to the proxy rules, the Commission "proposed an interpretive change to
permit the omission of proposals that have been 'substantially implemented by the
issuer'." Amendments to Rule 14a-8 Under the Securities Exchange Act of 1934
Relating to Proposals by Security Holders, Exchange Act Release No. 20091, at § II.E.6

(August 16, 1983).

This position was reaffirmed in the 1998 amendments to the proxy rules that
implemented the current Rule 14a-8(i)(10), confirming that a proposal need not be "fully
effected" by the company in order to be excluded as substantially implemented. See
Amendments to Rules on Shareholders Proposals, Exchange Act Release No. 40018 at n.
30 and accompanying text (May 21, 1988).

When a company can demonstrate that it has already taken actions to address each
element of a shareholder proposal, the Staff has concurred that the proposal has been
"substantially implemented" and may be excluded. The Staff has maintained that "a
determination that the (c )ompany has substantially implemented the proposal depends
upon whether (the company's) particular policies, practices, and procedures compare
favorably with the guidelines of the proposaL" Texaco, Inc. (avaiL. Mar. 28, 1991).

Therefore, substantial implementation is evaluated according to whether the actions of
the company satisfactorily address the "essential objective" of the proposaL. See, e.g.,
Anheuser-Bush Co., Inc. (avaiL. Jan. 17, 2007); ConAgra Foods, Inc. (avaiL. July 3,
2006); Johnson & Johnson (avaiL. Feb. 17,2006); The Talbots, Inc. (avaiL. Apr. 5,2002);
Masco Corp. (avaiL. Mar. 29, 1999).

Currently, the Company's Aricles of Incorporation and By-Laws provide for
supermajority provisions in two instances: 60% of outstanding shares are necessary to
40447-2
SEC-00062
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approve an alteration, amendment, or repeal of provisions regarding director and offcer
indemnification and limitation of director liability, and 80% of outstanding shares are
required to approve an alteration, amendment, or repeal of a "fair price" provision. On
March 10, 2008, the Corporate Governance Committee of the Board of Directors
resolved to recommend to the Board the adoption of the Proposed Amendments to
eliminate these supermajority vote requirements and adopt a simple majority of votes cast
standard in each instance. Based upon this recommendation, on May 14,2008, the Board
of Directors (i) adopted the Proposed Amendments, (ii) resolved to submit the Proposed
Amendments to the shareholders for consideration at the 2008 Anual Meeting of
Shareholders, and (iii) resolved to recommend that the shareholders vote in favor of the
Proposed Amendments.

The Staffhas consistently granted no-action relief based upon the well-established
precedent that a company may exclude from its proxy materials a shareholder proposal
requesting elimination of supermajority voting provisions under Rule 14a-8(i)(10) as
substantially implemented when the company's board of directors has approved the
necessary amendments to eliminate all supermajority provisions, and represents that it
wil recommend such amendments be adopted by the shareholders at the next annual
meeting. See NiSource, Inc. (avaiL. Mar. 10,2008); 3M (avaiL. Feb. 27,2008); Johnson &
Johnson (avaiL. Feb. 19, 2008); The Dow Chemical Company (avaiL. Feb. 26, 2007);
Baker Hughes Inc. (avaiL. Feb. 20, 2007); Chevron Corp. (avaiL. Feb. 15, 2007);
International Business Machines Corp. (avaiL. Jan. 30, 2007); FedEx Corp. (avaiL. June
26, 2006); Northrop Grumman Corp. (avaiL. Mar. 28, 2006); Energy East Corp. (avaiL.
Mar. 21, 2006); Citigroup Inc. (avaiL. Mar. 10, 2006); Baxter International, Inc. (avaiL.
Feb. 26, 2006); Johnson & Johnson (avaiL. Feb. 13, 2006); Bristol-Myers Squibb Co.
(avaiL. Feb. 14, 2005); Electronic Data Systems Corp. (avaiL. Jan. 24, 2005); The Home
Depot, Inc. (avaiL. Mar. 28, 2002) (in each case, granting no-action relief to a company
which intended to omit from its proxy materials a shareholder proposal that was
substantially similar to the company's proposal, based on the actions by the company's
board of directors to approve necessary amendments and recommend to its shareholders
that they approve the amendments at the next shareholders meeting).

In our case, the Proposal requests that the Board take the steps necessary so that
each provision in the Company's Articles of Incorporation and By-Laws that currently
requires a supermajority vote be reduced to a simple majority vote threshold. As noted
above, on May 14, 2008, the Board approved the Proposed Amendments to the

Company's Articles ofIncorporation and By-Laws that would eliminate all supermajority
vote requirements from the Company's Articles ofIncorporation and By-Laws and would
replace these requirements in each instance with a simple majority of votes cast standard.

In this regard, the Proposed Amendments substantially implement the Proposal by
eliminating all supermajority voting requirements in favor of a simple majority of votes
cast standard. Accordingly, for the reasons set forth above, the Company believes that
the Proposal may be excluded from the Company's 2008 Proxy Materials under Rule
14a-8(i)(1O).
40447-2
SEC-00062
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We submitted the No-Action Request on April 
4, 2008, to comply with the timing

requirements of Rule 14a-8, and are writing to supplementally notify the Staff that our
Board has considered and acted upon the Proposed Amendments. The Staff has
consistently granted no-action relief where a company intends to omit a shareholder
proposal on the basis that its board of directors is expected to take certain action that wil
substantially implement the proposal, and then supplements its request for no-action
relief by notifying the Staff after that action has been taken by the Board. See, e.g., The
Dow Chemical Co. (avaiL. Feb. 26, 2007); Johnson & Johnson (avaiL. Feb. 13, 2006);
General Motors Corp, (avaiL. Mar. 3, 2004); Intel Corp. (avaiL. Mar. 11, 2003) (in each
case, granting relief on the grounds that the board's expected action would substantially
implement the shareholder proposal, and the company supplementally notified the Staff
that the board had acted).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur
that it wil take no action if the Company excludes the Proposal from its 2008 Proxy
Material for the reasons set forth above. Additionally, we reiterate that we believe that
the Proposed Amendments, which have been adopted by the Board, substantially
implement the Proposal and therefore the Proposal is properly excludable under Rule
14a-8(i)(10). We would be happy to provide you with any additional information and
answer any questions you may have regarding this matter.

Pursuant to Rule 14a-8G), enclosed herewith are six (6) copies of this

supplemental letter and its attachments. Also, in accordance with Rule 14a-8G), a copy
of this letter and its attachments is being mailed to the Proponent. The Company wil
promptly forward to the Proponent any response from the Staff to this supplemental 

letter

that the Staff transmits by facsimile to the Company only.

If we can be of any fuher assistance in this matter, please do not hesitate to call
me at (412) 456-6007. Please acknowledge receipt of this letter by date stamping and
returing the enclosed copy of this letter in the enclosed, stamped, self-addressed

envelope.

Very truly yours,

!:B~Y~
Executive Vice President & General Counsel

Enclosures
cc: John Chevedden

Kenneth Steiner
40447-2
SEC-00062
05/14/2008
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WORLD HEADQUARTERS

Theodore N. Bobby
Executive Vice President
and General Counsel

P.O. Box 57
Pittsburgh, Pennsylvania 15230-0057

April 4, 2008

U.S. Securities and Exchange Commission
Division of Corporate Finance
Office of Chief Counsel
100 F Street, N.E.
'Nashington, D.C. 20549

Re: Shareholder Proposal of Mr. Kenneth Steiner

Exchange Act of 1934 - Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that H.J. Heinz Company, a Pennsylvania corporation
(the "Company"), intends to omit from the proxy statement and form of proxy for its
2008 Anual Meeting of Shareholders (collectively, the "2008 Proxy Materials") a
shareholder proposal and accompanying statement in support (the "Proposal") received
from Mr. Kenneth Steiner, who has appointed John Chevedden to act on his behalf (the
"Proponent").

Pursuant to Rule 14a-8(j), we have:

. Enclosed six (6) copies 01this letter and its attachments;

. Filed this letter with the Securities and Exchange Commission (the

"Commission") no later than eighty (8.0) calendar days before the Company files
its definitive 2008 Proxy Materials with the Commission; and

. Concurently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) provides that proponents are required to send companies a copy of
any correspondence that the proponents elect to submit to the Commission or the staff of
the Division of Corporate Finance (the "Staff'). Accordingly, we are taking this
opportunity to inform the Proponent that if the Proponent elects to submit additional
correspondence to the Commission or the Staff with respect to this Proposal, a copy of
that correspondence should concurrently be furnished to the undersigned on behalf of the
Company pursuant to Rule 14a-8(k).

39638-4
SEC-00062
04/04/2008

H.J. Heinz Company, 1 PPG Place, Suite 3100, Pittsburgh, Pennsylvania 15222-5448
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April 4, 2008
Page 2

I. THE PROPOSAL

The Proposal is captioned "3-Adopt a Simple Majority Vote" and states:
"RESOL VED, Shareholders request that our board take the steps necessary so that each
shareholder voting requirement in our charer and bylaws, that calls for a greater than
simple majority vote, be changed to a simple majority vote requirement in compliance

with applicable law." A copy of the Proposal and supporting statement is attached as
Exhibit A.

II. BASIS FOR EXCLUSION

The Proposal May Be Excluded Under Rule 14a-8(i)(10) Because It Has Been
Substantially Implemented.

The Company respectfully requests that the Staff concur in our view that the
Proposal may be excluded from the 2008 Proxy Materials pursuant to Rule 14a-8(i)(10)
because the Company's Board of Directors (the "Board") will, on May 14,2008, consider
adoption of amendments to the Company's Aricles of Incorporation and By-Laws that
substantially implement the Proposal (the "Proposed Amendments").

III. ANAL YSIS

A. Rule 14a-8(i)(1 0) Background

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its
proxy materials if the company has substantially implemented the proposaL. The

Commission stated in 1976 that the predecessor to Rule 14a-8(i)(10) "was designed to
avoid the possibility of shareholders having to consider matters which have already been
favorably acted upon by management. .." Exchange Act Release No. 12598 (July 7,

1976). In the 1983 Amendments to the proxy rules, the Commission stated that:

In the past, the staff has permitted the exclusion of proposals under Rule 14a-
8(c)(lO) only in those cases where the action requested by the proposal has been
fully effected. The Commission proposed an interpretive change to permit the
omission of proposals that have been "substantially implemented by the issuer."
While the new interpretive position wil add more subjectivity to the application
of the provision, the Commission has determined that the previous formalistic
application of this provision defeated its own purpose. Amendments to Rule 14a-
8 Under the Securities Exchange Act of 1934 Relating to Proposals by Security
Holders, Exchange Act Release No. 20091, at § ILE.6 (August 16, 1983).

This position was reaffrmed in the 1998 amendments to the proxy rules that
implemented the curent Rule 14a-8(i)(10), confirming that a proposal need not be "fully
effected" by the company in order to be excluded as substantially implemented. See
Amendments to Rules on Shareholders Proposals, Exchange Act Release No. 40018 at n.
30 and accompanying text (May 21, 1988).

39638-4
SEC-00062
04/04/2008
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When a company can demonstrate that it has already taken actions to address each
element of a shareholder proposal, the Staff has concurred that the proposal has been
"substantially implemented" and may be excluded. The Staff has maintained that "a
determination that the (c )ompany has substantially implemented the proposal depends
upon whether (the company's) paricular policies, practices, and procedures compare
favorably with the guidelines of the proposaL" Texaco, Inc. (avaiL. Mar. 28, 1991).
Therefore, substantial implementation is evaluated according to whether the actions of
the company satisfactorily address the "essential objective" of the proposal. See, e.g.,
Anheuser-Bush Co., Inc. (avaiL. Jan. 17, 2007); ConAgra Foods, Inc. (avaiL. July 3,
2006); Johnson & Johnson (avaiL. Feb. 17,2006); The Talb0 ts, Inc. (avaiL. Apr. 5,2002);
Masco Corp. (avaiL. Mar. 29, 1999).

B. The Proposed Amendments Substantially Implement the Proposal

1. Description of Proposed Amendments

Curently the Company's Aricles of Incorporation and By-Laws provide for

supermajority provisions in two instances: 60% of outstanding shares are necessary to
approve an alteration, amendment, or repeal of provisions regarding director and officer
indemnification and limitation of director liability, and 80% of outstanding shares are
required to approve an alteration, amendment, or repeal of a "fair price" provision
designed to protect shareholders from two tier pricing in hostile takeovers. On March 10,
2008, the Corporate Governance Committee of the Company's Board of Directors
resolved to recommend to the Board of Directors the adoption of the Proposed
Amendments to the Aricles of Incorporation and By-Laws which would eliminate these
supermajority vote requirements and adopt a simple majority of votes cast standard in
each instance. Based upon this recommendation, at its scheduled meeting on May 14,
2008, the Board is expected to (i) adopt the Proposed Amendments, (ii) submit the
Proposed Amendments to the shareholders for consideration at the 2008 Anual Meeting
of Shareholders, and (iii) recommend that the shareholders vote in favor of the Proposed
Amendments. We wil supplementally notify the Staff after Board consideration of the
Proposed Amendments.

2. Substantial Implementation

The Staff has consistently granted no-action relIefbased upon the well-established
precedent that a company may exclude from its proxy materials a shareholder proposal
rea,uesting elimination of supermajority voting provisions under Rule 14a-8(i)(10) as
substantially implemented when the company's board of directors has approved the
necessary amendments to eliminate all supermajority provisions, and represents that it
wil recommend such amendments be adopted by the shareholders at the next anual
meeting. See NiSource, Inc. (avaiL. Mar. 10,2008); 3M (avaiL. Feb. 27,2008); Johnson &
Johnson (avaiL. Feb. 19, 2008); The Dow Chemical Company (avaiL. Feb. 26, 2007);
Baker Hughes Inc. (avaiL. Feb. 20, 2007); Chevron Corp. (avaiL. Feb. 15, 2007);
International Business Machines Corp. (avaiL. Jan. 30, 2007); FedEx Corp. (avaiL. June

39638-4
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26, 2006); Northrop Grumman Corp. (avaiL. Mar. 28, 2006); Energy East Corp. (avaiL.
Mar. 21, 2006); Citgroup Inc. (avaiL. Mar. 10, 2006); Baxter International, Inc. (avaiL.
Feb. 26, 2006); Johnson & Johnson (avaiL. Feb. 13, 2006); Bristol-Myers Squibb Co.
(avaiL. .Feb. 14, 2005); Electronic Data Systems Corp. (avaiL. Jan. 24, 2005); The Home
Depot, Inc. (avaiL. Mar. 28, 2002) (in each case, granting no-action relief to a company
which intended to omit from its proxy materials a shareholder proposal that was
substantially similar to the company's proposal, based on the actions by the company's
board of directors to approve necessary amendments and recommend to its shareholders
that they approve the amendments at the next shareholders meeting).

In our case, the Proposal requests that the Board take the steps necessary so that
each provision in the Company's Articles of Incorporation and By-Laws that currently
requires a supermajority vote be reduced to a simple majority vote threshold. As noted
above, on May 14, 2008, the Board is expected to act on the Proposed Amendments to
the Company's Aricles of Incorporation and By-Laws that would eliminate all
supermajority vote requirements from the Company's Aricles of Incorporation and By-
Laws. It would replace these requirements in each instance with a simple majority of
votes cast standard. In this regard, the Proposed Amendments substantially implement
the Proposal by eliminating all supermajority voting requirements in favor of a simple
majority of votes cast standard. Accordingly, for the reasons set forth above, the

Company believes that the Proposal may be excluded from the Company's 2008 Proxy
Materials under Rule 14a-8(i)(10).

3. Supplemental Notification Following Board Action

We are submitting this no-action request at this time to comply with the timing
requirements of Rule 14a-8, and we will s'upplementally notify the Staff after our Board
has considered the Proposed Amendments. As noted above, the Corporate Governance
Committee has already considered the Proposed Amendments and resolved to
recommend their adoption to the Board on May 14, 2008. The Staff has consistently
granted no-action relief where a company intends to omit a shareholder proposal on the
basis that its board of directors is expected to take certain action that wil substantially
implement the proposal, and then supplements its request for no-action relief by notifying
the Staff after that action has been taken by the Board. See, e.g., The Dow Chemical Co.

(avaiL. Feb. 26,2007); Johnson & Johnson (avaiL. Feb. 13,2006); General Motors Corp,
(avaiL. Mar. 3, 2004); Intel Corp. (avaiL. Mar. 11, 2003) (in each case, granting relief on
the grounds that the board's expected action would substantially implement the
shareholder proposal, and the company supplementally notified the Staff that the board
had acted).

iv. CONCLUSION

Based upon the foregoing analysis, we believe that the Proposed Amendments,
assuming adoption by the Board, substantially implement the Proposal and therefore the
Proposal is properly excludable under Rule 14a-8(i)(10). Therefore, we respectfully
request that the Staff concur that it will take no action if the Company excludes the

39638-4
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Proposal from its 2008 Proxy Materials in reliance on Rule 14a-8(i)(10). We would be
happy to provide you with any additional information and answer any questions you may
have regarding this matter. Additionally, the Company wil promptly forward to the
Proponent any response from the Staff to this no-action request that the Staff transmits by
facsimile to the Company only.

If we can be of any further assistance in this matter, please do not hesitate to call
me at (412) 456-6007. Please acknowledge receipt of this letter by date stamping and
returing the enclosed copy of this letter in the enclosed, stamped, self-addressed

envelope.

Very truly yours,~'/ '
Theodore N. Bobby
Executive Vice President & General Counsel

Enclosures
cc: John Chevedden

Kenneth Steiner

39638-4
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EXHIBIT nAil

Mr.Wllliam R Johnson
H.J. Hein Company (HZ)
600 'Grant Street
Pittburgh PA 15219

Dea Mr. Jobnson~
Rile 14a-8 Proposa

Ths Rile 14a-8 proposa is resecty submitted in support of the lQU-tem peIforce of
our compan. Ths proposa is for the next anua sheholder meetig. 1lule 14a-8
requirements are intended to be met ìnclull the contiuous ownersh of the requíred stock
value un aferthe date of the respectve sharholder meetg and the pretaton oftbs
proposa at th, anua meetig. 1Js submittd format, wi the sharholder.sulied emphais,
is Ìntended..pJxuised.for defi_1ltIve prmi.-y.publicaon. Ths ì~ tte .eO~7-tor Joa Chevedden
and/or his designee tQ act on my behal regardig ths Rule 14a-8 proposå for the furtëomIng
sheholder meeti before. dur and aferthe forcoming shaeholder meet. Plea diec
al fue                                  

                a.net .
(I the interest of company cost savigs and improvig the effciency of the rue 14a-8
process plea c~miunîcate via email.) :'
PH;             

                                             
                                            

YoUr considertion and the consideration of the Board of Directors is apprecate in supprt of
the long-ten perfo.nance of our company. Plea acknowledge receipt of ths prposa
promptly by emai1.

~/
Kennet Steiner

~/~~p
Date

0_'-._.. __....___..._... _._

co: Rene D. Biedzski
Corporate Secreta
PH: 412 456-5700
PII: 412-456~5771
FX: 412 45.6-6015

Fax: 412456-6128
FJ: 412-456~7868

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***
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IJ-Z: Rule 14ti-8 Proposal, March 3, 2008)
3 - Adopt Simple Majority Vote

RESOLVED, ~hareliolders request that our board tae the steps necessary so that each
shareholder votig requirement in our charer and bylaws, tht cals for a greater than simple
majority vote, be changed to a simple majority vote requirement in compliance with applicable
law.

Currently a 1 %-.minority can stil frustrate the.will of our 79%-shareholder majority. Also our
-supennajority vote requirements can be almost impossible to obtain when one considers

abstentions and broker non-votes. Supcrmaj ority requIrements are arguably most often used to
block initiatives supported by most shareoWlers but opposed by management.

The merits of tms proposed ímrovement simple majority vote, should also be considered in the
contex"t our company'š overal corporate governance stctue and individ~l director

performance which also shows great opportnity for improvement. For instance in 2008 the
following sftctue and performance Isses'were identied:

. We had no shareIiolder dght to:
1) Cumulative voting.
2) Call a special ~liar.eholde.r meeti.
3) Act by written consent. .
Plus we had no Independent Chairman or Lead Director.

· These topics represent tssues which other shareholders could positively address with
shareholder proposals .in :2009.

· Mr. Coleman (our lO-year director) was designated a .'problem diector" by The Corporate
T .ihniry h tfp:llww.thecoxpor.atelibrar. 

com, an independent investent rese3!ch fi due to
his past involvement with the Owens Cornng board, which filed Chapter 11 Banuptcy.
:M. Coleman also served on 4 of our board committees.
. Mr. Peltz was designated as "Accelerated Vesting" director by The Co.lporate Librar due
to his involvement with a board that accelerated the vesting of stock in order to avoidrecognzing the related expense. .
· Our diectors still had a $1 millon diector donation program ~ Confict of interes concern.
· Our dírector~ also served on bOEUds rated D by the Corporate Ljbr.ar:

1) Mr. Coleman Avis Budget (CAR) D-rated
Omncom COMe) D-rate-d
Electronic Ars (ERTS) D-rated
ChurcillI Do'Ws (CIIN) D-rated
AGL Resources (ATG) D-rated
Tnarc Companias (TRY) V-rated
Hess Corp. (lIES) D-xaied
Whte Mountas Insuance (W) D-rated

Plus these above directors from D-rated hmirds held 7 se.ats on our most important board
committees.
· Three directors held 4 or 5 board seats - Over commitnent concern:

Mr. Coleman

Mr. U shE?rMs. Holiday .
The above concerns show there is a great opportunity for improvement, beginng with this
propriRl~ .¡nd reinorces the reason to encou:rag~ our board to respond positively to this proposal;

Adopt Simple Majority Vote-
Yes on 3

2) Mr. 07Hare
3) Mr. Peltz
4) Ms. Holiday

***  FISMA & OMB Memorandum M-07-16 ***
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Notes:
Kenneth Steiner, 14 Stcmer                                              sponsored tbis proposal.

The above format is requested for publication without ie-editing, re-formatting or elination of

text, including begig and concluding text unes prior agreement is reached. It is
respectflly requested that this proposal be proofread hefDrc it is published in the defitive

proxy to ensure that the integrity of the submitted format Is replicated in the proxy materials.
Pleasc advise if there is an tyographica questioii.

Please note that the title of the proposal is par oftha argum.ent in favor of 
the, proposaL In theinterest of clarty and to avoid confsion the title of ths and each other balot item is requested to

be. consistent thoughout all the proxy materials.

The company is requested to assign a proposal number (represented by "3" above) based Oll the
c11i:o.iologi¡;al unkT in which proposals are submirred. The requested designation of"3" or .
higher number allows for ratifcatton of auditors to be item 2.

This proposal is believed to conform with Staff Legal Buleti No. 14B (CF), September 15,
2004 including:
Accordingly, going forward, we believe that it would not be appropriate for companes to
exclude suportg statement language and/or an entie proposal ìn reliance on rue 14a-8(î)(3) in
"Ilc fullowing circumstances:

· the compan objects to factual assertions because they are not supported;
. the company objects to factual assertions that, white not materially fali5c or misleading, may
be clsputed or countered;

· the compan objects to factual assertons because those a.c;.:ernomi may he Interpreted by
shareholders in a manner that is unavorable to the company, its directors, or its off1cers;
and/or
· the CO.IJJan objects to statements because they represent the opinion of.the shareholder
proponent or a refer~nced source, but the .statements are not identied specifically as such.

See also: Sun Microsystems, Inc. (July 21,2005).

Stock wil be li.eld' until afer the anual meeting and the proposal will be presented at tha annualmeeting. .
Please acknowledge this proposal promptly by emai and advise the most convenient fax number

, mid email ndd:iess to forward a broker lcti:r, if.oeeded, to the Curporate: Secretar's offce.

***  FISMA & OMB Memorandum M-07-16 ***

***  FISMA & OMB Memorandum M-07-16 ***



                                  
                                                 
                                                                   

May15,2008

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
ioOF Street, NE
Washington, DC 20549

# 1 H.J. Heinz Company (HNZ)
Shareholder Position on Company No-Action Request
Rule 14a-8 Proposal: Simple Majority Vote
Kenneth Steiner

Ladies and Gentlemen:

This responds to the company April 4, 2008 no acti,on request, supplemented May 14,
2008. In spite of the fact that the company took 40-days for its supplement, the company
supplement is still incomplete to support its request to the Staff - evenby the company's
own standard.

The company May 14, 2008 supplement sets the standard needed for its request to the
Staff as (emphasis added): "When a company can demonstrate that it has already taken
actions to address each element of a shareholder proposal, the Staff has concured that the
proposal has been 'substantially implemented' and my be excluded."

Yet in the paragraph following this company announced standard, the. company fails to
meet its own standard. The company cites "supermajority provisions in two instances
.:." However the company could later admit or claim that consistent with its incomplete
textthat the company has in fact 3 or more super majority provisions because 3 or more

provisions would automatically include at least the 2 announced provisions.

Thus the company has not addressed "each element of a shareholder proposal" because
the shareholder proposal addressed "each shareholder voting requirement in our charer

and bylaws, that calls for a greater than simple majority vote" in the rule 14a-8 resolved
statement (emphasis added):

"RESOLVED, Shareholders request that our board take the steps necessar so that each
shareholder voting requirement in our charter and bylaws, that calls for a greater than
simple majority vote, be changed to a simple majority vote requirement in compliance
with applicable law."

From the vague company supplement there is no way to determine whether "each
shareholder voting requirement" is addressed.

***  FISMA & OMB Memorandum M-07-16 ***



For these reasons it is respectfully submitted that the company is incomplete in
supporting its request to the Staff. It is also respectfully requested that the shareholder
have the last opportunity to submit material in support of including this proposal - since
the company had the first opportunity.

Sincerely,

John Chevedden

cc:
FCenneth Steiner

Theodore Bobby ~Theodore.BobbyCêus.hjheinz.com:;




