
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

DIVISION OF
CORPORATION FINANCE

December 18, 2008

John C. Harngton
President
Harngton Investments, Inc.
1001 2nd Street, Suite 325
Napa, CA 94559

Re: Monsanto Company
Incoming letter dated November 21, 2008

Dear Mr. Harngton:

This is in response to your letter dated November 21,2008 concerning the
shareholder proposal you submitted to Monsanto. In that letter, you requested that the
Commission review the Division of Corporation Finance's November 7, 2008 letter
granting no-action relief to Monsanto's request to exclude your proposal from its 2009
proxy materials. We also have received a letter from Monsanto dated December 9, 2008.

Under Par 202.1 (d) of Section 17 ofthe Code of Federal Regulations, the

Division may present a request for Commission review of a Division no-action response
relating to Exchange Act rule 14a-8 if it concludes that the request involves "matters of
substantial importance and where the issues are novel or highly complex." We have
applied this standard to your request and determined not to present your request to the
Commission.

  
Thomas J. Kim
Chief Counsel & Associate Director

cc: Eric S. Robinson

Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY 10019-6150
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December 9, 2008

VIA EMAIL (shareholderproposals(isec.gov)

Offce of Chief Counsel

Division of Corporation Finance
Securities ard Excharge Commission
100 F Street, N.E.
Washihgton,D.C.20549

Re: Monsanto Companyl Proposal Submitted by
Harrington . Investments, Inc.

Ladies ard Gentlemen:

As you are aware, Monsanto Company, a Delaware corporation ("Motlsarto" or the
"Company"), received a shareowner proposal (the "Proposal'') and supportíhgstaìement,
submitted by JohnC. Harington of Harington Investments, Inc. (the "Proponent"), that
the Proponent wished to have included in M.onsarto' s proxy statement (the "Proxy
Statement") for Íts2009 anual meeting ofshareow:ers (the "2009 Annual Meeting").
The Proposal sought to have Monsarto's shareownets vote to amend the Company's
Bylaws to establish a Tequirement that all directors take ar oath ofallegiarce to the
Constitution ofthe UnitedStatts of America (the "Proposed Bylaw"). This letter isín
response to the appeal by the Proponent of the previous determInati.on of the staf (the
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"Staf') of the Securties and ExchangeCommission (the "Commission") to not
recommend enforcement action to the Conission ifIýonsanto omitted the Proposal from
its proxy materials inteliance on Rule 1.4a-8(i)(2). By way of this letter, the Company
respectfully submits that the Proponent's appeal should be denied.

On September 10, 2008,. we scntä letter (the "Company Letter") to the Staff setting
forth four separate bases for exclusion of the Proposal from the Proxy Statement and
requested that the Staff confirm that it would not recommend enforcement action against
Monsantosliould Monsanto omit the ProposaFfromthe Proxy StatemeIìt. The Company
Letter ,also ènclosed the opinion of the Company's Delaware counsel, Richards, Layton &
Finger, P.A. (the "Delaware Opinion"), that the Proposed Bylaw, if adopted by the
Company's shareowners,would be invalid under the General Corporation Law of the State
of Delaware. See Exhibit C to the Company Letter. The Proponent responded to the
Company Letter in a letter dated October 8; 2008. On November 7, 2008, the Staff
indicated that Monsanto may exclude the Proposal under Rule 14a-8(i)(2)and that th~y
would not recommend enforcement action to the Commission if Monsanto omitted the
Proposal from its proxy materials in reliance on Rule 14a-8(i)(2). In reaching this position,
the Staff indicated that it did not find it necessar to address the alternative bases for
omission presented in the Company Letter. On December 1, 2008, the Company fied with
the Commission and began mailing to its shareowners its definitive Proxy Statement for
the 2009 Annual Meeting, whìchdidnot include the Proposal. On that same day, the

Commission received a letter from the Proponent (dated November 21, 2008) purorting to
appeal the Staffs November 7,2008 determination (the "Appeal Letter").

The Company believes that the Staffs determination was correct and that the
substance of the Proposal, ifirrplemented, would be invalid under Delaware's General
Corporation Law and was therefore validly e:xc1uded fromthe Proxy Statement This

conclusion is supported by the Delawarè.Opinion, which has been reaffrmed by Richatds,
Layton & Finger, P.A. in the letter attched hereto as Exhibit A. Rule 14a-8(i)(2) of the
Securities Exchange Act of 1934, as arem:led, provides that a proposal may be excluded if
it "would, ifimplemeiitêd, cause the compaiiyto violate any state, federal, or foreign law
to which it is subJect." As stated in the Còmpany Letter, it is the Company's position that
the Proposal, if adopted by the Company'sshareowners, would be invalid under
Delaware's General Corporation Law because it (1) imposes. an uneasonable and unfair
qtialifìcationon directors oftheCompanyand (2) would require the directors to violate
their fiduciäry duties.
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. Delaware caseJaw supports the proposition that specificqualifkations for directors
of Delawae corpörations may not be "unreasonableor unfair." i The Delaware cours, as
well as varous authorities on corporate law, have suggested that director quaifcations are
"reasonable" only to the extent such qualifications are legitimately related to the objects
and purose of the business of the corporation or thecorporation'scùmpliance with
applicabl~laws and regulations and are not otherwise inequitable. Th~Company is a
global provider of agrcultual products; it does not operate inanindustrsubject to
restrctions on the nationWoriginofits. directors. The directorquaJifications contemplated
by the Proposal wouldbecompletelyun.elated to the business and internal afairs of the
Company.andcotildlimitthepotentiWcandidates who would be wr1Ingtöserveonthë
Company's Board of Dircctors (the "Board"),

In addition, the Proposal, if adopted, would impermissibly restrct the directors'
exercise ùf their fiduciar duties. The oath contemplated by the Proposal requires. the
Board to consider whether each of its decisions is consistent with such oath. Such
restriction could potentially impai the Board's ability to .discharge its fiduciar duty to
manage the business and affais of the Company. The directors could be forced,as. a result
of taking the oath, to vote against (or refrain from takng) a proposed action evenif such
action were permissible under applicable law and, as determined by the directors in the
exercise of their fiduciar duties, would otherwse be in the best interests of the Company
and ítsshareowners. The Board could also determine that ít is inthebes.t interests ofthe
Company and its shareowners to nomiate a foreign national to th~Board (or appoint a
foreign national to the Board to fill a vacancy) but may be constrained in that selection due
to the nominee's inability to take the oath. In either case, the Board 'sobligation to abide
by its .fduciar duties to the Company and its shareowners would be subordinated to the
changes madetothe Bylaws in accordance with the ProposaL. Such subordination is
impermissible under Delaware law, as discussed in the DelawareOpinion.

We note that Rule 14a-8(i)(2) is not the only basis on Which the Company believes
itínayomittheProposal.from the Proxy Statement. . .Asset forthintheCompanyLetter,
MOiisantobelievesthat the ProposaLmayalso be excluded from. the Proxy Statement under
Rules14a-8(i)(l) (Improper under statelaw), l4a-8(1)(3) (Violation ofpro~y rUles),. .and
14a..8(i)(6) (.Absence ofpower/authority).

Whle.the Staffs initiäldetermnation was issuedonNovember.7,.2008, the
Appeal Letter, despite being dated Noveinber 21,.2008, was not received by the
Cortission untì1 December 1, 2008; the very same day that the Company fied and began

i See Stroudv.Grace, 1990 
DeL. Ch.LEXIS 185, at *28 (beL. Ch. Nov. 1, 1990), rev'd on other grounds, 606

A.2d 75 (DeL. 1992). .
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mailing its definitive Proxy Statement. In the Company Letter, we noted thatthe Company
expected to fie definitive proxy inaterials on or about December 1, 2008, and as such this
deadline was known to the Proponent. Nevertheless, the Proponent, who never delivered a
copy of the Appeal Letter to the Company,. subnitted the Appeal Letter such that it was. not
received by the Commission until after theCompanyficd.its proxy materials. The 2009
Annual Meeting is curently scpeduledJor Januar 14, 2009, leaving only 23 business days
between the date of ths letter and the 2009 Annual Meeting to respond to and adequately
address any actions taken by the Commission intespectoftheappeal. Such tining

constraìnts, which could havebe~n avoided with a timely appeal, are prejudicial to the
Company.. Moreover, asa procedural matter, we believe that the Appeal Letter is
insuffcient to form the basis fotan appealofthe Stas determination as it merely states

that the Staff "appears to have based its decision solely on the opinion of Monsanto
Corporation's (sic ) lawyers," and makësthe extraordinary asserton that the Proposal
"raisres) questions about national securty" which, in the PrOponent's view, merits that the

Commissioners "find the time to devote their personal attention to the proposaL." As noted
above, we respectfly submit that there were broad, substantial.grounds for omitting the
Proposal from the Company's proxy statement, including that the Proposed Bylaw, if
adopted by shareowners, would be invalid under Delaware law. The Proponent has not
offered an opinion of COunsel that challenges any of the reasoning, analysis or conclusion
of Richards, Layton & Finger,P .A.that was attched to the Company Letter.

Based on the foregoing; the Company respectfully submits that the Proponent's
appeal should be denied. If you have any questions regarding this matter or require
additional information, please contacttheundersIgred or.RossA. Fieldston ofWachtell,
Lipton, Rosen & Katz, counsel to the Company, at (212) 403-1000, or Nancy Hamilon,
Deputy General Counsel, Corporate. Governance, Monsanto Company at (314) 694-4296.

v.ZR.er.y. .......~:.y.y. 0r:s'................,'

.... .; .///~. ..:;N-ß~
EricS. Robinson

Enclosures

cc: Nancy Hamilton, Monsanto Company

John C. Harngton,. Harington Invesinents, Inc.
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Monsanto Company .
800 Nort Lindbergh BÎv'd.
St, LdIDS" M063167

Re: Sh-áteownerI?roposal Submitted by John C. Hargton of Harington

Investments. Inc.

Ladies and Gentlemen:

Reference is made to the opinon letter, dated September 10,2008 (the "Opinìon
Letter"), issued by ths fi toMönsantoCollj)aiy?aDelawarecowotatlon(the "Company"), in
connection wìth a propdsaI (the "Proposal't)snninitted by John. C.llßPngton of Ha.ngton
Ifrvestllents, Inc. . (the "Proponepf') that tleltöponent has aclvised theC01lPaiY that he intends
to present at the Company's 2009anualmeetigofshareowners(the "Annual Meetig").. This
letter is Intended to . supplement 

and be 

made an inte~ai par of the Opinion. LetteL . Capitalized
terms used but not otherwisedefIed herein shall. have the meanings ascribed thereto in the
Opinion Letter.

A copy of the Opinon Lettethas been j):ieviø-:isly delivered to the CompanYancl
waS inclucledin the letter, dated September 10, 2008, from Eric S. RobinsonofWachtell, Lipton,
Rosen8çI(atz and. delivered to the staff (the "Staff") of the Securities Exchåige Coiission
(the "SEC")setting forth the bases. forexclusìön.Of the Proposal from theCoinpanyts proxy
statement for the Atiiral Meeting (the "l.f;OXy S.tateinenfi) atd requesting that the Staff confitm
thät itWdu1d not reCdtnendenfQrcementactio:n .agaiflt the C 0inP any should theCoinpanY omit
the Proposal :fom the Proxy $tatement. One such basis was that the Proposal, ifimplemented,
would be invalid under.the Generäl ~otporationLaw of the Státeof Delaware (the "General

Corporation Lawll) and therefore should be exc1udedflo1t theltoxy Stateinentpursuant to Rule
14a~8(i)(2) proinulgated under the Secutitiesand Exchange Â-Gt of 1934,. as amended. The
Qpinò:nLettet set forth vadousreasons sUpportiiigihis basis forexchision.

We understand that on November 7, 2008, the Staff. indicated that the Company
may exclude the proposal. froiiiitsProxy Statei1entpursiiant ..to R111e 14a-8(i)(2), and that the

Staff would not reconrend eìiorcement action if the COnipany omJtted the Pi:oposal frm its

P:rox.ySta1erentinreliance ondRùle 14a-8(i)(2), We also understand that on Decembe.r 1,2008,. .
the SEC received a letter troni the Prqponent (dated November 2i~2008) purporting to appeal

. II .

0n~Rodn~ySqiiar~ II 920 NorthKingSt:e~t IIWiliigton, DE 19801 .Phone:302~651-770() II fax: 302~651-7701

ww.rlf.com
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the Staffs November 7, 2008 determation. In connection with the foregoing, you have asked
us to confirm, as of the date hereof, our opinon as expressed in the Opinon Letter.

Based upon and subject to the discussion set forth herein and in the Opinion
Letter, and subject to the assumptions, litations, exceptions and qualifications set forth herein

and therein, it is our opinon that the Proposed Bylaw, if adopted by the shareowners, would be
invalid under the General Corporation Law.

The foregoing opinon is rendered solely for your benefit in connection with the
matters addressed herein and in the Opinon Letter. We understand that you may fush a copy
of ths letter to the SEC and the Proponent in connection with the matters addressed herein, and
we consent to your doing so. Except as stated in ths paragraph, this letter may not be fushed
or quoted to, nor may the foregoing opinion be relied upon by, any other person or entity for any
pUl'P0se without our prior wrtten consent.

Very trly yours,

RlC_Á~rJs/ Lq~ I fJrl t.fl

MG/JM
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November 21,2008
.~

RÊa;~iÊ\) \.

DEe n 1200B

~(:;':;;~~t=REíti.R'f:'. ~i:\re: Dr \ \ \.- '.~~ -~-'
Office of the Secretary
Florence Harmon, Acting Secretary
u.S. Securities and Exchange Commission
450 Fift Street, NW
Washington, DC 20549-0609

Dear Secretar Katz,

I am writing to appeal the SEC staffs no-action decision regarding my shareholder proposal to
the Monsanto Corporation. The staff appears to have based its decision solely on the opinion of
Monsanto Corporation's lawyers. Given that some might interpret my proposal to establish the
allegiance of Monsanto Corporation's Directors as raising questions about national security, I
hope that the Commissioners wil find the time to devote their personal attention to the proposaL.

1001 2ND STREET, SUITESZ5 NAPA, CALIFORNIA 94559 707-25'2-6166 800-788c0154 FAX 707-257-7923 *
WWW.HARRINGTONINVESTMENTS.COM
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