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December 28, 2023

Vanessa A. Countryman, Secretary
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-1090

Via: rule-comments@sec.gov

Re: Release No. 34-93504; File No. SR-NYSEArca-2021-90

Dear Secretary Countryman,

On behalf of more than 500,000 members and supporters of Public Citizen across the country, we offer
the following comment in opposition to the petition by Grayscale for a rule change enabling regulated
exchange trading of its Bitcoin Trust ETF.

The Securities and Exchange Commission (SEC) relies on basic, well-established principles when
determining whether to permit trading of certain products on regulated exchanges. Under 18 USC 78f
(commonly referred to as 6(b)(5)), trading of products on regulated exchanges must be designed “to
prevent fraudulent and manipulative acts and practices.” Further, the exchanges must “protect investors
and the public interest.”?

We believe the Grayscale application fails both of these tests. First, and most importantly, we believe
that Bitcoin specifically, and cryptocurrencies generally, do not serve the public interest and are, in fact, a
trap for vulnerable investors.

The popularity of cryptocurrency has exploded in recent years. From the adoption of the first
cryptocurrency, namely Bitcoin, which was introduced in 20082 and could initially be purchased for

118 USC 78f, LEGAL INFORMATION INSTITUTE (website accessed Dec. 27, 2023)
https://www.law.cornell.edu/uscode/text/15/78f
2 Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System, (2008) https://Bitcoin.org/Bitcoin.pdf
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pennies, the market capitalization of all cryptocurrencies rose to a peak in 2022 at $3 trillion, before
falling back to around $1 trillion.3

The crypto boom came with a proliferation of projects trying to draw in new investors with exited
promises of riches, democratized finance, and transformational technologies. No doubt, real problems
make the current U.S. payment system inefficient and expensive, and many understandably hold major
banks in low regard. For many, the current economy truly is rigged against them. That said, crypto is not
the answer to the problems with our banking system. The crypto crash reinforces the reality that many
crypto projects are thinly veiled Ponzi schemes that use huge quantities of energy with few actual
benefits or protections for retail investors or users. The failures of FTX, Celsius, Luna and TerraUSD attest
to the false claims and Ponzi characteristics of this market.*

Cryptocurrency has failed in its initial promise of a decentralized, efficient, less costly, and more
equitable financial system-- especially for those with less access to traditional banking. Instead,
cryptocurrencies have served mainly as a source of speculation, a vehicle for funding illegal activity
including tax evasion, and a massive use of energy that exacerbates climate change. Cryptocurrency’s
problems and clear and present dangers.

Cryptocurrencies gyrate wildly in price in a single day. In the last year, Bitcoin traded as high as $60,000
per token and as low as $19,000.° These swings undermine the case for digital assets as a means of
exchange: A customer who believed that Bitcoin would rise in value would not rationally use one for a
purchase on that day since they would be over-paying. They would only use the coin if they thought the
price would fall. Conversely, a vendor who believed Bitcoin would fall would not accept the coin, since it
would be an underpayment, and would only accept the token if they believed the price would rise. In
other words, a fluctuating price stifles the use of Bitcoin as a vehicle of market exchange.

Stablecoins promised to answer the problem of volatility in pricing by pegging each token to a specific
value, such as the U.S. dollar. However, many sponsors failed to fully back these tokens. The New York
Attorney General fined Tether and Bitfinex for such failures.® Celsius promised high yields to those who
purchased its stablecoin, but allegedly paid those yields with newer investors’ money, a basic Ponzi
scheme. Its bankruptcy filing noted it owed $4.7 billion to some 1.7 million investors, and only had $167
million in assets.” Voyager allegedly claimed its stablecoin was backed by FDIC insurance, according to
the federal agencies.® Voyager declared bankruptcy.®

3 Emily Flitter, How Wall Street Escaped the Crypto Meltdown, New York Times (July 5, 2022)
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The promise of cost-free transactions has also proven illusory. The cost of transactions for Bitcoin are
substantial and vary greatly. At times, they have reached $300 for each transaction.® This is hardly
democratizing finance. Related to this, the same population that lacks a bank account, and who are most
sensitive to financial fees, may also lack the technology to interact with digital currencies.

Many experts question the value of cryptocurrency. Berkshire Hathaway CEO Warren Buffett called
cryptocurrency “rat poison squared.” His associate Charlie Munger labeled trading in this market as
“dementia.”** Investor Mark Cuban said he’d prefer bananas to Bitcoin, “Because at least as food,
bananas have intrinsic value.”*? Bill Gates says cryptocurrencies are “100% based on greater fool theory,”
or reliance on a rational assumption of one speculator finding another speculator willing to pay a higher
price.’® JPMorgan CEO Jamie Dimon said he’d fire any employee he found investing in Bitcoin. European
Central Bank President Christine Lagarde says cryptocurrency is worth “nothing.”!* Other skeptics include
Allianz economist Mohamad El-Erian, economist Paul Krugman, and Oaktree Capital Management
founder Howard Marks.™ Nassim Taleb, who once considered Bitcoin promising, now says its ultimate
worth is “zero.”*® Other outspoken critics include Molly White, an independent observer,!” as well as
John Reed Stark (former chief of the SEC’s Office of Internet Enforcement).

If cryptocurrency does not seem useful as a currency, why did the market capitalization reach $3 trillion?
We believe, simply, perhaps obviously, that those who buy cryptocurrency hope to make money—they
are speculators. (We address below those using cryptocurrency for illicit activities.) Presumably, most
investors who might purchase stock in a jet manufacturer or pharmaceutical firm may have little
personal expertise in aerospace technology or biochemistry. Similarly, few who purchase
cryptocurrencies are likely familiar with Merkle Trees, nonces, or other technical features of blockchain.
But these speculators can see that some who purchase stock in a jet maker have made money, and that’s
been the case with cryptocurrency as well.

The sad reality is that about 46 million Americans have speculated with Bitcoin.® Why do so many
people invest in Bitcoin and other cryptocurrencies? We assume, as with a stock or other traditional
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asset, these speculators believe the price will rise and that they will profit. Speculators who purchased at
lower prices are, indeed, sitting on a profit. Bitcoin sold for $1,000 in 2017, before peaking at $60,000 in
2021.%° Would-be speculators saw these winnings and likely were attracted to the arena.

Bolstering the stories of success, mainstream institutions and public influencers are hawking the
legitimacy of cryptocurrencies as investments. Cryptocurrency sponsors have spent extravagantly on
advertising, relying conspicuously on influencers. Crypto.com spent $15 million in advertising in
November 2021.2° CoinDesk reportedly mounted a $100 million advertising campaign in 2021.2! The
cryptocurrency balloon has been inflated by influencers, many surreptitiously paid;?? 2 massive
advertising campaigns that we now know were funded, in part, through crypto firms’ misuse or theft of
customer funds, such as FTX;?* and a rogue’s gallery of online crypto enthusiasts, some of whom may
have a self-interest in elevating the price of tokens.

Well known brokers, including large firms catering to small investors such as Schwab, now offer
cryptocurrencies. 2> Wells Fargo offers the product to is elite clients.? Fidelity Investments announced it
would provide cryptocurrency options for sponsors of 401(k) plans.?” Cryptocurrencies legitimized by
large institutions naturally invites otherwise rational people to consider allocating at least some of their
portfolio to this sector.

For those who believe there is little future as a currency, speculation may indeed be based on the
“greater fool” theory.?® Such sponsors are effectively promoting a Ponzi scheme, with new investors
paying a higher price than previous investors.

Some cryptocurrency sponsors may be exploiting those who believe they’ve been shut out of the
traditional financial system. We are especially dismayed by reports that of the U.S. individuals who own
cryptocurrencies, 40 percent of people of color.
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According to one report, the average cryptocurrency trader is under 40 (mean age is 38) and does not
have a college degree (55 percent). Forty-one percent are women. More than one-third (35 percent)
have household incomes under $60,000 annually.?® After centuries of exploitation of people of color,
after nefarious bankers targeted Black borrowers with abusive mortgages leading to the 2008 financial
crisis, 0 it is tragic that predatory cryptocurrency sponsors may have targeted the Black community with
this Ponzi scheme.

As opposed to their lack of utility when it comes to buying and selling typical goods, cryptocurrencies do
serve as a medium of payment for illicit activities. One study found that “approximately one-quarter of
Bitcoin users are involved in illegal activity” and that an estimated $76 billion in illegal activity per year
involve Bitcoin (46% of Bitcoin transactions),” which is close to the scale of the U.S. and European
markets for illegal drugs.”?! Senators Elizabeth Warren (D-Mass.) and Roger Marshall (R-Kan.) joined Rep.
Sean Casten (D-1ll.) and 102 lawmakers in a bipartisan letter to national security leaders “raising grave
concerns” about reports that in the months leading up to the October 7th terrorist attack on Israel,
Hamas raised millions of dollars via crypto to help finance their invasion.3?

Clearly, cryptocurrency does not serve the “public interest” as a currency, save for illicit finance.

In addition to failing the serving of the “public interest” test, Bitcoin and other cryptocurrency trading is
rife with manipulation, a second test that the SEC must apply when deciding on whether to approve
regulated exchange trading of a product. Investment scams involving cryptourrencies abound. During a
recent five-month period, the Federal Trade Commission (FTC) reported 7,000 cryptocurrency scams
covering some $80 million in reported losses. That is 12 times the number of scams reported during the
same period a year earlier, with a 1000 percent greater estimated loss.* One review found some
malicious actors created digital coins that can be purchased but not sold, while others promised
enormous returns and then failed to deliver.3* Highlighting these scams is perhaps one of the greatest
thefts in history, namely, the heist by Sam Bankman-Fried and his co-conspirators of more than $8 billion
in customer accounts at his crypto exchange FTX. That’s roughly half of the total of $16 billion in
customer accounts at FTX.3 Again, while the FTX theft may be the most outstanding, it is inescapable
that fraud may be endemic to the business model of cryptocurrency.

2 More Than One in Ten Americans Surveyed Invest in Cryptocurrencies University of Chicago (July 22, 2021)
https://www.norc.org/NewsEventsPublications/PressReleases/Pages/more-than-one-in-ten-americans-surveyed-
invest-in-cryptocurrencies.aspx
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PoOST (June 12, 2012) https://www.washingtonpost.com/business/economy/former-wells-fargo-loan-officer-testifies-
in-baltimore-mortgage-lawsuit/2012/06/12/gJQA6EGtXV_story.html

31 Sean Foley, et al, Sex Drugs and Bitcoin, THE REVIEW OF FINANCIAL ECONOMICS, (May 2019)
https://academic.oup.com/rfs/article/32/5/1798/5427781
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34 Alexis Goldstein, Testimony, HOUSE FINANCIAL SERVICES COMMITTEE (June 20, 2021)
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35 Vicky Ge Huang, FTX Tapped Into Customer Accounts to Fund Risky Bets, Setting Up Its Downfall,
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Several federal regulators, including the Consumer Financial Protection Bureau (CFPB), FTC, as well as
the SEC, among others, have issued regular alerts warning consumers and investors about the
prevalence of scams, hacks and manipulative activities found within the digital asset markets, and have
collected data to back up these warnings. Numerous media articles, academic studies and even industry
reports have documented the large sums of money lost through these scams and exploitative practices.
For example, a recent study by crypto analytics firm Chainanalysis found there were $14 billion in losses
in 2021 alone due to malfeasance, and that there had been a 79% increase in crypto-related crime
during that same year.®

These scam-related losses may be the tip of the iceberg; a Better Business Bureau report profiling crypto
schemes noted that the FTC claims that only about 5% of fraud victims end up reporting their losses or
victimization.*” Tellingly, the FTC has also historically found that Black and Hispanic or Latino Americans
are more likely than white Americans to be victims of scams or fraud and are more likely to under-report
such experiences as well. 3 This suggests that, even as digital assets are being promoted (via
sophisticated marketing campaigns) as vehicles for financial inclusion for communities traditionally
excluded from or exploited by traditional financial actors, these same communities may be bearing the
brunt of the losses generated by fraud and scams.

Moreover, wash trading, where the buyer and the seller are the same, a manipulation intended to
deceive the other traders into believing there is genuine interest in the market, proliferates. According
to some reports, wash trading accounts for 70 percent of the volume in cryptocurrency.®

Grayscale discounts the problem of manipulation of Bitcoin by claiming that futures Bitcoin trading is
already approved by regulators and being overseen by a regulated exchange correlates tightly with spot
(direct) trading of the Bitcoin ETF (which now takes place on unregulated exchanges). We question this
claim, noting that the SEC rightly states that there are no spot-based products listed on a regulated
exchange, so it is not possible to conclude confidently that spot and futures trading correlate .4

In sum, with no utility as a currency, a Bitcoin ETF does not serve the “public interest.” With scams and
manipulation rife, it will not be possible for a regulated exchange to prevent these and other

WALL STREET JOURNAL (Nov. 11, 2022), https://www.wsj.com/articles/ftx-tapped-into-customer-accounts-to-fund-
risky-bets-setting-up-its-downfall-11668093732
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legislative committees.
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“fraudulent” acts, as required under 18 USC 78f.*? Thank you very much for the opportunity to provide
comment on this application, as we believe it would threaten investors, including our members and
supporters and we ask the SEC to reject the Grayscale application.

For questions, please contact Bartlett Naylor at bnaylor@citiizen.org.

Sincerely,

Public Citizen

42 18 USC 78f, LEGAL INFORMATION INSTITUTE (website accessed Dec. 27, 2023)
https://www.law.cornell.edu/uscode/text/15/78f
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