
MEMORANDUM 
 
TO:  File No. SR-NYSEArca-2019-39 
 
FROM: Lauren Yates 
  Office of Market Supervision, Division of Trading and Markets 
 
DATE:  October 16, 2019 
 
SUBJECT: Meeting with Wilshire Phoenix, Mayer Brown LLP, NYSE Arca, Inc., and 

Seward & Kissel LLP 
__________________________________________________________________________ 
 
On October 10, 2019, Michael Coe, Edward Cho (by phone), Neel Maitra, David Remus (by 
phone), and Lauren Yates from the Division of Trading and Markets; Valerie Szczepanik, Justin 
Dobbie, Charles Garrison, Johnathan Ingram, Cindy Oh (by phone), Michael Reedich (by 
phone), Melissa Rocha, Andy Schoeffler, Mark Vilardo, and David Walz (by phone) from the 
Division of Corporation Finance; Igor Kozhanov and Sai Rao from the Division of Economic 
and Risk Analysis; and Scott Walker (by phone) from the Office of Compliance Inspections and 
Examinations, met with the following individuals: 
 

William Hermann, Wilshire Phoenix 
William Cai, Wilshire Phoenix 
Alexander Chang, Wilshire Phoenix 
Marlon Paz, Mayer Brown LLP 
Kyle Swan, Mayer Brown LLP 
Samir Patel, NYSE Arca, Inc. 
Michael Cavalier, NYSE Arca, Inc. (by phone) 
Gregg Bateman, Seward & Kissel LLP 
Anthony Tu-Sekine, Seward & Kissel LLP 
Edward McCartney, Seward & Kissel LLP 

 
The discussion concerned NYSE Arca, Inc.’s proposed rule change to amend NYSE Arca Rule 
8.201-E and to list and trade shares of the United States Bitcoin and Treasury Investment Trust. 
Wilshire Phoenix also provided the attached presentation to the Commission Staff. 
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William Hermann
Wilshire Phoenix | Managing Partner and Founder of Wilshire Phoenix Funds 

William Cai
Wilshire Phoenix | Partner and Head of Wilshire Phoenix Funds 

Alexander Chang
Wilshire Phoenix | Partner of Wilshire Phoenix Funds 

Gregg Bateman
Seward & Kissel LLP | Partner

Anthony Tu-Sekine
Seward & Kissel LLP | Partner

Edward McCartney
Seward & Kissel LLP | Associate

Marlon Paz
Mayer Brown LLP | Partner

Kyle Swan
Mayer Brown LLP | Associate

Samir Patel
NYSE Arca | Counsel

Michael Cavalier
NYSE Arca | Counsel



The United States Bitcoin and Treasury Investment Trust

The United States Bitcoin and Treasury Investment Trust (the “Trust”) was created to provide investors with 
exposure to Bitcoin in a manner that is transparent and consistent with investor protection and fair, orderly and 
efficient markets.  The Trust presents an investment alternative that mitigates risk by reducing the volatility typically 
associated with the purchase of Bitcoin, without the use of derivatives or leverage and without the uncertain and 
often complex requirements related to holding Bitcoin.

Trust details:

• Delaware statutory trust formed in June 2018.

• The Trust’s assets will be Bitcoin and United States Treasury Bills (“T-Bills”).

• Investment objective of the Trust is for the shares to closely reflect the Bitcoin Treasury Index (the “Index”), 
less the Trust's liabilities and expenses. The Trust will rebalance its holdings in Bitcoin and T-Bills monthly in 
order to closely replicate the Index.

• For purposes of calculating the net asset value of the Trust, the Bitcoin assets will be valued using the 
Chicago Mercantile Exchange CF Bitcoin Reference Rate (the “CME BRR"), which is the same rate used to 
settle its futures.  

• The shares of the Trust will be listed and traded on NYSE Arca under the symbol “BXT”.
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Institutional Service Providers

The Sponsor has retained well-established and reliable service providers to service and administer the Trust.

• The Index is independently calculated and published by the Trust’s Index calculation agent, Solactive AG, a 
third party unaffiliated with the Sponsor or the Trust that is responsible for calculating more than 3,600 
institutional global indices.

• The pricing rate used to value the Trust’s Bitcoin assets will be provided by the Chicago Mercantile Exchange 
(the “CME”) and is the same pricing rate that the CME uses to settle its futures contracts.

• The Trust’s T-Bill assets and any cash assets will be held by the Trust’s cash custodian, UMB Bank, N.A., 
which has $23.7 billion in assets.

• The Trust’s Bitcoin assets will be held by the Trust’s Bitcoin custodian, Coinbase Custody Trust Company, 
LLC, a New York state chartered trust, a fiduciary under §100 of the New York Banking Law and a qualified 
custodian for purposes of §206(4)-2(d)(6) of the Advisers Act.

• The administration and recordkeeping duties of the Trust will be performed by the Trust’s administrator, UMB 
Fund Services Inc., one of the leading fund administrators in the United States.

• The registrar and transfer agent duties related to the Trust’s shares will be performed by the Trust’s transfer 
agent, Broadridge Corporate Issuer Solutions, Inc., one of the leading transfer agent services providers that 
handles millions of trades a day involving trillions of dollars.

• The Trustee of the Trust will be Delaware Trust Company, a corporate trust administrator regulated by the 
Delaware State Bank Commissioner.

• The Trust will be audited by the Trust’s auditor, Cohen & Company, Ltd., which has extensive auditing 
experience, including being one of the leading auditors of digital assets.
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The Bitcoin Treasury Index
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The investment objective of the Trust is for the shares to closely reflect the Index, less the Trust’s liabilities and 
expenses.

• The Index has two constituents: (1) a component representing Bitcoin (the “Bitcoin Component”) and (2) a 
component representing T-Bills (the “Treasury Component”).

• The Index is independently calculated and published by Solactive AG, as Index calculation agent.

• The Index rebalances its weighting of the Bitcoin Component and the Treasury Component monthly utilizing a 
mathematically-derived, passive, rules-based methodology that is based on the daily volatility of the Bitcoin 
price represented by the CME BRR.

• Based on the passive rules-based methodology noted above, as the Bitcoin price becomes more volatile, the 
Index will generally have less exposure to the Bitcoin Component and more exposure to Treasury 
Component, and conversely, when the Bitcoin price becomes less volatile, the Index will generally have more 
exposure to the Bitcoin Component and less exposure to the Treasury Component.

• The Index, including the weighting of the Bitcoin Component and the Treasury Component, will be available 
through various market data vendors as well as the administrator’s website and the Trust’s website, and is 
currently available on Bloomberg LP and Thompson Reuters Company, under the ticker “UBTX”.



The Chicago Mercantile Exchange Bitcoin Reference Rate

• For purposes of calculating the net asset value of the Trust, the Trust will use the CME BRR to value 
its Bitcoin assets.

• The CME BRR was created by the CME to facilitate financial products based on Bitcoin, and is the rate on which 
Bitcoin futures contracts are cash settled in U.S. dollars at the CME.

• The CME BRR aggregates the BTC/USD trade flow of its constituent trading platforms, which are currently 
Bitstamp, Coinbase Pro, itBit, Kraken and Gemini (the "Constituent Platforms"), during a one hour calculation 
window into the U.S. dollar price of one Bitcoin. 

• This one-hour window is then partitioned into twelve, five-minute intervals.

• For each partition, the volume-weighted median trade price is calculated from the trade prices and sizes of all 
relevant transactions, i.e. across all constituent exchanges.

• The CME BRR is then given by the equally-weighted average of the volume-weighted medians of all 
partitions. 

• The design choices within the methodology of the CME BRR makes it inherently resistant against manipulation.

• The use of medians reduces the effect of outlier prices on one or more exchange. The volume-weighting of 
medians filters out high numbers of small trades that may otherwise dominate a non-volume weighted 
median. 

• The use of twelve non-weighted partitions assures that price information is sourced equally over the entire 
observation period. Influencing the BRR would therefore require trading activity during multiple partitions on 
several exchanges over an extended period, which would be unreasonably costly and operationally intensive.

• The CME BRR’s development relied on recognized best principles for financial benchmarks, and an expert 
oversight committee is responsible for overseeing the scope of the CME BRR by approving and regularly 
reviewing the calculation methodology, practice, standards and definition of the CME BRR to ensure it remains 

l t d b t
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Created for Retail Investor Protection
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Retail investors are already investing in Bitcoin. In fact, Coinbase alone has an estimated 30 million 
registered accounts.  The Trust was formed to provide retail investors with access to Bitcoin through a 
regulated and transparent investment vehicle.

• Investors will receive full disclosure:

• The prospectus will provide investors with all material information about the Trust, the risks of 
investing in the Trust and investing in and holding Bitcoin, the plan of distribution and transaction 
costs.

• The Trust will be a reporting company under the Exchange Act, providing investors with periodic 
reports including all the information required from public companies.

• The Trust was created to mitigate the volatility of Bitcoin, which is reflected by the T-Bills held by the 
Trust together with its passive rules-based monthly rebalance method. 

• To illustrate the importance of volatility control, an 85% loss requires a 567% gain to get back to 
even on an investment. Over the long term, it can be harder for high volatility assets to recover 
such loss. 

• For the period of January 2012 to June 2019: 

• The back-tested maximum drawdown of the Index was 32%; and

• The maximum drawdown of Bitcoin was 85%.

• For the period of January 2012 to June 2019:

• The back-tested annualized volatility of the Index was 25%; and

• The annualized realized volatility of Bitcoin was 91%.



Created for Retail Investor Protection (continued)

• Because the Trust does not rely on derivatives or leverage methods to achieve its objective, the structure 
provides an understandable, efficient and cost-effective investment product.

• The Trust will utilize qualified custodians, UMB Bank, N.A. and Coinbase Custody Trust Company, LLC (the 
“Bitcoin Custodian”), and will be administered by UMB Fund Services, Inc. and Broadridge Corporate Issuer 
Solutions, Inc.  The Trust’s Bitcoin assets will be covered by the Bitcoin Custodian’s fidelity insurance.

• Investors will be able to trade the shares on the leading national securities exchange for ETPs and ETFs, NYSE 
Arca, and hold them through accounts with SEC-registered broker-dealers.

• Any adviser or broker recommending the Trust’s shares to a client will be required to undertake a suitability 
analysis.
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Fair, Orderly and Efficient Market

The Trust was created to promote and maintain fair, orderly and efficient markets.

Fair

• For purposes of calculating the net asset value of the Trust, the Trust will use the CME BRR, calculated by the 
CME, to value its Bitcoin assets. 

• The CME BRR is calculated using data from Coinbase, Kraken, Bitstamp, itBit and Gemini (the “Constituent 
Platforms”):

• that are themselves regulated and have AML and KYC policies and procedures; and

• have surveillance sharing agreements with the CME.

• Anyone trading on a Constituent Platform must have an account on the Constituent Platform, and therefore 
the person’s identity is known to the Constituent Platform providing transparency on all trades. 

• NYSE Arca and the CME are members of the Intermarket Surveillance Group. Since CME has surveillance 
sharing agreements with each of the Constituent Platforms, NYSE Arca can obtain trading data for any of the 
trades on a Constituent Platform, including the identity of the persons engaging in the trade.

• The CME’s own analysis (see Appendix 1) and independent analysis1 concludes that the design of the 
calculation methodology makes the CME BRR inherently resistant to manipulation.

• Data analysis by the Sponsor and the CME’s own analysis (see Appendix 1) concludes that robust arbitrage 
trading and liquidity provision occurs among the Constituent Platforms used to calculate the CME BRR.

• Price spreads among each of the Constituent Platforms and between the Constituent Platforms and the 
CME BRR deviate minimally. 

1 Andrew Paine and William J. Knottenbelt, Analysis of the CME CF Bitcoin Reference Rate and Real Time Index, Oct. 2016, available at 
https://www.cmegroup.com/trading/files/bitcoin-white-paper.pdf
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Fair, Orderly and Efficient Market (continued)
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Orderly

• The ratio of assets of the Trust is determined by the Index, which is calculated by a third party index 
calculation agent – unaffiliated with the Sponsor or the Trust – that is responsible for calculating more 
than 3,600 indices.

• The Trust’s T-Bill assets and any cash assets will be custodied by the Trust’s cash custodian, UMB 
Bank, N.A., and the Trust’s Bitcoin assets will be custodied by the Trust’s Bitcoin Custodian.

• The Trust’s Bitcoin assets will be held in secure “cold” storage, and on each monthly rebalance date, 
only a fraction of the Trust’s Bitcoin assets will be moved to “hot” storage for trading purposes.  
Accordingly, a large majority of the Trust’s Bitcoin assets will be in secure cold storage all of the time.

• The assets of the Trust will be audited, and the Bitcoin Custodian will provide a “Monthly Attestation” of 
the assets that the Bitcoin Custodian is holding on behalf of the Trust, which will be accompanied by an 
Officer’s Certificate executed by an executive officer of the Bitcoin Custodian. 

• The Bitcoin assets of the Trust will be subject to the Bitcoin Custodian’s fidelity insurance coverage 
program, which provides coverage for the theft of funds held in hot or cold storage and provides a limit 
in excess of $200,000,000.

• The Trust will only (i) purchase Bitcoin in connection with its monthly rebalancing of assets or if it issues 
new shares and (ii) sell Bitcoin in connection with its monthly rebalancing of assets or redemption of 
shares. 



Fair, Orderly and Efficient Market (continued)
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Efficient

• Investing in the Trust provides investors with an efficient way to invest in Bitcoin.
• The Trust’s only ordinary recurring expenses are expected to be the Sponsor’s fee and the 

transaction costs associated with the rebalancing of the Trust’s portfolio.  Fees for Trust’s Bitcoin 
Custodian, cash custodian, administrator, transfer agent, calculation agent, applicable license fees 
and the Trust's audit fees will be paid by the Sponsor.

• Investing in the Trust, as opposed to holding Bitcoin directly, eliminates the risk of loss of the Bitcoin 
investment due to the investor’s loss of access to its Bitcoin (e.g., loss of private key or access to 
wallet) and significantly reduces the risk of loss due to a wallet hack.

• Upon the maturity of the T-Bills, the Trust will receive U.S. dollars representing principal and interest 
from such T-Bills. The portion of U.S. dollars that represents interest will be used to pay, in part or in 
full, any redemptions, the Sponsor's fee and any additional trust expenses. This feature also increases 
operational efficiency since it will reduce or eliminate the necessity to sell a portion of the Trust’s assets 
at the end of the month in order to pay such amounts.  

• Because the Trust does not rely on derivatives or leverage methods to achieve its objective, the 
structure provides an understandable, efficient and cost-effective investment product.

• At the end of each Business Day, a report from the administrator will be posted to the Trust’s website 
detailing a variety of information relating to the Trust, including the Bitcoin price, the value of the Bitcoin 
holdings, the value of the T-Bill and cash holdings, the Trust’s NAV, the Trust’s NAV per share and the 
weighting of the Bitcoin and T-Bill assets.

• Holders of shares have two liquidity options: selling the shares on the open market or presenting them 
to the Trust for redemption.



Appendix 1 – Analysis of the CME BRR Performed by the 
CME
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