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Bitwise Asset Management is a specialist asset manager that 

has applied to list the shares of a bitcoin exchange-traded 

product (ETP) on NYSE Arca, Inc. The proposed ETP, the 

Bitwise Bitcoin ETF Trust (the “Trust” or the “Bitwise Trust”), 

would aim to provide investors exposure to bitcoin at a price 

that is reflective of the actual bitcoin market where investors 

can purchase and sell bitcoin, less the expenses of the Trust’s 

operations. 



Bitiwse filed an initial registration statement for the Trust on 

form S-1 on January 10, 2019, and an amended S-1 on April 16, 

2019. NYSE Arca, the proposed listing exchange for the 

Bitwise Trust, submitted a Rule 19b-4 Filing relating to the 

Bitwise Trust on January 28, 2019, and an amended Rule 19b-4 

Filing on May 7, 2019 (the “NYSE Arca Rule 19b-4 Filing”).



Bitwise recognizes that several other prospective issuers have 

filed applications for bitcoin ETPs in the past and that the U.S. 

Securities and Exchange Commission and its Staff (the 

“Commission”) has spent significant time and resources 

reviewing those applications. The Commission has published 

detailed information regarding its concerns with these 

applications, including most notably in the July 26, 2018, 

“Order Setting Aside Action by Delegated Authority and 

Disapproving a Proposed Rule Change … to List and Trade 

Shares of the Winklevoss Bitcoin Trust,” subsequently referred 

to as the “Winklevoss Order.”1



This document examines how the Commission's arguments in 

the Winklevoss Order do or do not apply to the Bitwise Trust 

S-1 and the related NYSE Arca Rule 19b-4 Filing. It examines 

critical differences in the design of the Bitwise Trust compared 

to the Winklevoss Trust; the evolution of the bitcoin market in 

the period between the publication of the Winklevoss Order 

and the present day; and new information about the 

fundamental nature of the bitcoin market as delivered to the 

Commission recently in two documents:


One important factor to consider when evaluating the 

relevance of the Winklevoss Order to the proposed listing of 

the Bitwise Trust is timing. As discussed in this section, Bats 

BZX Exchange, Inc. filed the original proposed rule change for 

the Winklevoss Trust on June 30, 20164, and the review 

process followed thereon through the publication of the 

Winklevoss Order on July 26, 2018.


The document also aims to clarify arguments and correct 

material misstatements of fact in certain Comment Letters 

surrounding the Winklevoss Bitcoin Trust, as those letters may 

have bearing on the Bitwise Trust as well.

1

2

·  The 226-slide presentation that Bitwise made to the 


   Commission on March 19, 2019, subsequently referred 


   to as the “Bitwise Study.”2



·  The 104-page white paper filed as a comment to the 


   public record by Bitwise related to [Release No. 


   34-85093; File No. SR-NYSEArca-2019-01] on May 24, 


   2019, and subsequently referred to as the "Bitwise 


   White Paper.”3



Of note: Running 92 pages, the Winklevoss Order offers an 

exhaustive analysis of the issues surrounding the Winklevoss 

Trust application. Of necessity, the Winklevoss Order 

periodically reviews various assertions multiple times. In the 

interests of efficiency, we have not posted repeated responses 

to the same core issue each time it is raised; instead, we have 

provided one canonical response to each key assertion, and 

rely on the reader’s intuition to apply those responses to other 

areas of the Winklevoss Order.



Our goal in supplying this document to the Commission is to 

demonstrate that, while we believe the disapproval of the 

Winklevoss Order was correctly decided, the facts and 

circumstances surrounding the application to list the Bitwise 

Trust are materially different. We will attempt to show how and 

why, in light of the arguments laid out in the Winklevoss Order, 

the NYSE Arca Rule 19b-4 Filing supporting the listing of the 

Bitwise Trust is consistent with both the letter and the spirit of 

the Securities Exchange Act of 1934 (and particularly Section 

6(b)(5)).


1 “Order Setting Aside Action by Delegated Authority and Disapproving a 

Proposed Rule Change, as Modified by Amendments No. 1 and 2, to List and 

Trade Shares of the Winklevoss Bitcoin Trust,” Securities and Exchange 

Commission, July 26, 2018. 

https://www.sec.gov/rules/other/2018/34-83723.pdf


2 “Meeting with Bitwise Asset Management, Inc., NYSE Arca, Inc., and Vedder 

Price P.C,” U.S. Securities and Exchange Commission, Meeting on March 19, 

2019, Regarding File No. SR-NYSEArca-2019-01. 

https://www.sec.gov/comments/sr-nysearca-2019-01/srnysearca201901-5164

833-183434.pdf


3 “Economic and Non-Economic Trading in Bitcoin: Exploring the Real Spot 

Market for the World’s First Digital Commodity," Matthew Hougan, Hong Kim, 

and Micah Lerner, Bitwise Asset Management, May 24, 2019. 

https://www.sec.gov/comments/sr-nysearca-2019-01/srnysearca201901-5574

233-185408.pdf

4 “Notice of Filing of a Proposed Rule Change to BZX Rule 14.11(e)(4), 

Commodity-Based Trust Shares, to List and Trade Winklevoss Bitcoin Shares 

Issued by the Winklevoss Bitcoin Trust,“ Securities and Exchange Commission, 

July 8, 2016. https://www.sec.gov/rules/sro/batsbzx/2016/34-78262.pdf
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The market today is more institutional, more orderly, more 

regulated, and more established than it was both when the 

Bats BZX Exchange, Inc. entered its Rule 19b-4 Filing and 

when the Commission published the Winklevoss Order.

As conveyed in both the Bitwise Study and the Bitwise 

White Paper, the bitcoin market went through a significant 

maturation phase between December 2017 and early 2019. 

Among the critical changes were:

·  The introduction of regulated futures contracts on the   


    Chicago Mercantile Exchange (CME) and the Chicago 


    Board Options Exchange (Cboe) in late 2017, and the 


    subsequent and significant growth in volume of those 


    contracts in 2018 and 2019;



·  The entry of a large number of sophisticated, 


   well-capitalized, algorithmic market makers, including 


   Jane Street and Flow Traders, into the crypto markets in 


   2018;



·  The development of a robust short lending market for 


   bitcoin in 2018;



·  A significant expansion in the availability of, choice 


   between, and quality of service offered by regulated, 


   third-party bitcoin custodians;



·  A significant expansion in the availability of and choice 


   between providers offering insurance for bitcoin held in 


   custody, as well as material improvements in the 


   comprehensiveness of the insurance coverage offered;



·  The increased regulation and explicit introduction of 


   surveillance and reporting requirements for many leading 


   spot bitcoin exchanges through the expansion of the New 


   York State Department of Financial Services' BitLicense 


   program, which issued guidance in February 2018 


   requiring exchanges to have such programs and reporting 


   procedures in place for the first time5. We will explore 


   these requirements in greater depth later in this 


   document.
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The degree to which bitcoin trading volume occurs overseas 

on lightly or entirely unregulated exchanges is generally 

overstated, driven by popular but incorrect data propagated by 

leading crypto data aggregators like CoinMarketCap.com. 



As demonstrated in the Bitwise Study, nearly 30% of all bitcoin 

trading volume occurs on exchanges domiciled in the U.S., and 

the majority occurs on exchanges domiciled in or operating 

out of developed markets. 



Moreover, nine of the ten exchanges with substantial real spot 

bitcoin trading volume are regulated as Money Services 

Businesses by the U.S. Department of Treasury's FinCEN 

division, and six are regulated under the BitLicense program by 

the NYSDFS. These exchanges tend to be more established 

and well-capitalized than commonly understood. Coinbase, for 

instance, was founded in 2012, is valued at more than $8 

billion6 and has raised more than $500 million7 in venture 

capital.



While crypto exchanges are not regulated in the same manner 

as national securities exchanges, and while bitcoin is a global 

market with significant trading in both U.S. and international 

markets, the real spot market for bitcoin is significantly smaller, 

more regulated, more orderly, and more 

developed-markets-focused than commonly reported.

3

https://www.reuters.com/article/us-crypto-currencies-coinbase/coinbase-valu

ed-at-8-billion-in-latest-fundraising-round-idUSKCN1N41UW


6“Coinbase Valued At $8 Billion In Latest Fundraising Round,” Aparajita 

Saxena, Rishika Chatterjee and Saumyadeb Chakrabarty, Reuters, October 30, 

2018. 

7 Crunchbase reports a total fundraising amount of $525.3 million as of May 9, 

2019.
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The size and significance of the regulated bitcoin futures 

market must be weighed in light of new information revealed 

about the true size of the bitcoin spot market by the Bitwise 

Study and the Bitwise White Paper. 



As reported in the Bitwise Study, using the representative time 

period from April 1 - April 30, 2019, the most widely reported 

data regarding the bitcoin market suggested that global spot 

volumes averaged approximately $11 billion in volume per day. 

The Bitwise Study showed, however, that this number is wildly 

inflated, and that real spot bitcoin volume was approximately 

$554 million per day during this time. The Bitwise Study further 

demonstrated that the notional average daily trading volume 

for regulated bitcoin futures on Cboe and CME during this time 

period was approximately $268 million per day, with the bulk of 

that ($258 million) occuring on the CME. 



$268 million looks small in comparison to $11 billion (2.4%), 

but is much more significant compared to the real average 

daily spot bitcoin volume of $554 million (48.4%). To put it in 

context: During the time period studied, the CME's bitcoin 

futures average daily trading volume of $258 million was 

bigger than the average daily trading volume on each of the ten 

real bitcoin spot exchanges.



Additionally, the volume of bitcoin futures has been generally 

growing over time. For instance, on May 13, 2019, a new 

record of 33,677 bitcoin contracts traded on the CME–the 

equivalent of over $1.3 billion in notional volume. On that day, 

the largest single spot exchange (Binance) traded $672 million. 

4
5

We appreciate the Commission's willingness to consider the 

potential for continued evolution and growth in the bitcoin 

market, including in the regulated bitcoin futures market, and 

what it might mean for future bitcoin ETP applications.



Since the review process for the Winklevoss Order began, two 

important things have occurred that are worthy of 

consideration: 


In light of these developments, and the specific design of the 

Bitwise Trust, Bitwise believes that the bitcoin futures market 

has in fact achieved significant size and that its proposal (and 

more specifically the NYSE Arca Rule 19b-4 Filing in support of 

its proposal) is consistent with both the spirit and the letter of 

the requirements of the Exchange Act

·  First, the bitcoin market and surrounding bitcoin 


   ecosystem has evolved and matured in critical ways, as 


   mentioned in our commentary earlier in this document;



·  Second, the true nature and size of the spot bitcoin market 


   has been revealed by the Bitwise Study and the Bitwise 


   White Paper. 

8 “CME Bitcoin Futures Trading Clocks In A Number Of New Records In May,” 

Frank Chaparro, The Block, Yahoo Finance, May 21, 2019. 

https://finance.yahoo.com/news/cme-bitcoin-futures-trading-clocks-23053728

8.html
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One way that the Bitwise Trust differs from the Winklevoss 

Trust is that the Bitwise Trust proposes using a third-party, 

regulated custodian to custody and secure its bitcoin, while 

the Winklevoss Trust proposed custodying assets with an 

affiliated entity. 



Third-party custody has been the gold standard for pooled 

investment vehicles advised by third-party managers for 

decades, and we believe that it remains the best option for 

investor protection and security in bitcoin. We recognize, 

however, that our decision to use a regulated, third-party 

custodian is enabled in part by the dramatic evolution of the 

bitcoin custody market that occurred since the review process 

began for the Winklevoss Trust.



As noted in all four major documents supporting the Bitwise 

Trust’s application–the Bitwise Study, the Bitwise White Paper, 

and both the Amended S-1 and Amended Rule 19b-4 

Filing–the market for third-party, regulated bitcoin custodians 

has grown substantially in recent years. In 2017, for instance, 

there were just three regulated bitcoin custodians, and none of 

those custodians maintained insurance on custodied assets. 

Today, there are six regulated bitcoin custodians9, with four 

more in the process of pursuing regulatory status10 (largely as 

New York Limited Purpose Trust Companies).



Additionally, while no third-party custodian had a robust 

insurance program in place in 2017, many now do. Coinbase 

Custody Trust Company, LLC, for example, had not yet entered 

the market in 2017; today, it is regulated as a New York Limited 

Purpose Trust Company and maintains a $255 million 

insurance policy on custodied assets placed by Lloyd’s of 

London’s registered broker, Aon.11  Similarly, Fidelity Digital 

Assets Services, LLC, did not exist in 2017, and today 

maintains a similarly comprehensive insurance policy related 

to bitcoin held in custody on its platform.


The exclusive use of in-kind creations and redemptions is a 

significant positive in the design of any proposed bitcoin ETP, 

for two reasons:

·  It helps ensure that the ETP in question maintains its 


   targeted bitcoin-per-share regardless of concerns around 


   the manipulation of the net asset value (NAV); and



·  It externalizes the cost and (most importantly) the risk of 


   transacting in the underlying spot market for bitcoin. 

6

7

The Bitwise Trust takes this concept one step further by 

accruing all fees in bitcoin as well. As a result, even were the 

NAV successfully manipulated, the Trust would retain its 

targeted amount of bitcoin-per-share and shareholders would 

be protected.



Investors in the Trust are seeking exposure to bitcoin. By 

processing all creations, redemptions, and fee accruals in 

bitcoin, the Trust ensures that investors get the specific 

amount of bitcoin exposure per share that they expect in all 

scenarios.


The difference in the pricing methodology between the 

Winklevoss Trust and the proposed Bitwise Trust is significant. 



Whereas the Winklevoss Trust proposed to price its NAV off a 

point-in-time auction from a single spot bitcoin exchange 

representing a tiny fraction of global spot bitcoin volume 

(approximately 0.3% of total daily spot volume, according to the 

Bitwise Study), the proposed Bitwise Trust's NAV pricing 

methodology incorporates prices from a large number of 

exchanges representing substantially all of real daily spot 

bitcoin trading volume. Moreover, it uses a sophisticated, 

volume-weighted-median-pricing methodology that 

aggregates prices over six sequential five-minute periods (or 

thirty minutes in all).



Capturing a significantly larger portion of global spot bitcoin 

volume, and aggregating prices from multiple exchanges in a 

volume-weighted manner over six sequential five-minute 

periods, provides multiple benefits when computing the 

calculation for the Bitwise NAV.  



For one, the Bitwise pricing methodology makes market 

manipulation of the NAV both more difficult to conduct 

(because the bad actor must manipulate a majority of all 

trading volume to impact the price) and easier to identify 

(because such manipulation must be repeated to have any 

significant effect). Bitwise examined the protective 

mechanisms provided by its NAV pricing methodology in 

8

9 BitGo, Coinbase Custody, Gemini, itBit, Kingdom Trust, and NYDIG.


10 Anchorage, DACC, Fidelity Digital Assets, and Xapo.


11  “On insurance and cryptocurrency,” Philip Martin, Coinbase, April 2, 2019. 

https://blog.coinbase.com/on-insurance-and-cryptocurrency-d6db86ba40bd
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8 Continued

the Bitwise Study, as well as the Amended S-1 and 

Amended Rule 19b-4 filing for the Trust. 



Of note, the Bitwise NAV calculation methodology is similar 

in many ways the CME CF Bitcoin Reference Rate 

methodology. A strong academic study of the protection 

that a volume-weighted median pricing methodology 

provides against aberrant pricing and market manipulation 

is available in "Analysis of the CME CF Bitcoin Reference 

Rate and Real Time Index."12



Beyond these protections against attempts at manipulation, 

the design of the Bitwise NAV calculation methodology has 

other benefits as well. For example, and as discussed in 

greater depth later in this document, incorporating a 

significant amount of the global spot bitcoin trading volume 

into the NAV methodology facilitates Authorized 

Participants in their efforts to create and redeem shares of 

the Trust in-kind.


12 "Analysis of the CME CF Bitcoin Reference Rate and Real Time Index," 

Andrew Paine and William J. Knottenbelt, Imperial College Centre for 

Cryptocurrency Research and Engineering, October 20, 2016. 

https://www.cmegroup.com/trading/files/bitcoin-white-paper.pdf
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It is important to separate out the market for bitcoin in 

capital-controlled economies from the market for bitcoin in the 

integrated global market.



It has been broadly documented that bitcoin trades at different 

prices in markets with significant capital controls compared 

with markets that allow for the free flow of capital. The reason 

for this is simple: capital controls either prevent arbitrage or 

make it significantly more difficult. This explains the premiums 

seen in the bitcoin-vs.-Chinese yuan (CNY) trades referenced 

here, as well as the well-documented premium that can exist in 

the bitcoin market in South Korea. The difficulty in arbitraging 

prices in capital-controlled markets is documented in the 

Bloomberg article, "Bitcoin's 43% Arbitrage Trade Is A Lot 

Harder Than It Looks.”13



The Bitwise Daily Bitcoin Reference Price methodology that 

serves as the underlying pricing methodology for the Bitwise 

Trust's NAV specifically excludes exchanges domiciled in 

capital-controlled economies for this reason.



Bitwise has demonstrated in all four major documents 

supporting the Bitwise Trust, but most thoroughly in the 

Bitwise White Paper, that arbitrage between prices on the ten 

real spot bitcoin exchanges is extremely effective, and that (at 

least since January 2018), any price deviations that emerge 

between those exchanges are rapidly arbitraged away. This 

argument is explored in greater depth later in this commentary.

The idea that bitcoin ownership is highly concentrated is 

based on an imperfect understanding of how bitcoin 

ownership and so-called "bitcoin wallets" work.



While there are many sources driving this narrative, many who 

hold this opinion reference articles like the December 8, 2017, 

Bloomberg article, "The Bitcoin Whales: 1,000 People Who 

Own 40 Percent of the Market.”14



This and related articles tend to make use of the 

semi-transparent nature of bitcoin ownership: namely, that any 

user can see how much bitcoin is held at each "bitcoin wallet" 

address. This data is publicly available at multiple blockchain 

explorer websites, including the oft-referenced 

BitInfoCharts.com. As of May 24, 2019, for instance, 

BitInforCharts.com showed that there were three bitcoin 

wallets holding more than 100,000 bitcoin each, representing 

1.87% of all outstanding bitcoin. The site further showed that 

41.79% of all bitcoin was located at the top 2,000 wallet 

9

10

addresses, with each wallet holding more than 1,000 bitcoin. 

That sounds significantly concentrated.



This data, however, gives a false impression of the 

concentration of ownership, since most of the largest wallets 

are exchange wallets that blend the holdings of thousands or 

millions of individual investors. For instance, it is widely known 

(and in fact indicated on the aforementioned 

BitInfoCharts.com) that each of the three largest wallets -- that 

is, all wallets holding more than 100,000 bitcoin -- belong to 

exchanges. Suggesting that any of these wallets represents 

"one" owner is akin to suggesting that all equities custodied at 

Charles Schwab are held by a single investor.



The best and most recently analysis of the true concentration 

of ownership in bitcoin came in an October 10, 2018, report 

from the crypto research firm Chainalysis. Chainalysis’s 

research showed that the 32 largest bitcoin wallets not 

belonging to exchanges as of August 2018 held about one 

million total bitcoin, or roughly 6% of the market, meaning each 

of those wallets held on average less than 0.2% of the bitcoin 

market.15

13  "Bitcoin's 43% Arbitrage Trade Is A Lot Harder Than It Looks," by Julie 

Verhange, Whanwoong Choi and Kyungji Cho, Bloomberg, January 9, 2018. 

https://www.bloomberg.com/news/articles/2018-01-09/bitcoin-s-43-arbitrage

-trade-is-a-lot-tougher-than-it-looks


14  "The Bitcoin Whales: 1,000 People Who Own 40 Percent of the Market," 

Olga Kharif, Bloomberg, December 8, 2017. 

https://www.bloomberg.com/news/articles/2017-12-08/the-bitcoin-whales-1-

000-people-who-own-40-percent-of-the-market


15 “The Not-So-Killer Whales of Bitcoin,” Chainalysis, October 10, 2018. 

https://blog.chainalysis.com/reports/bitcoin-whales-oct
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The Bitwise Study and the Bitwise White Paper demonstrated 

that the ten real spot bitcoin exchanges in 

non-capital-controlled economies represent an integrated 

market with effective arbitrage in place. The Bitwise Study 

showed that temporary price dislocations between these 

exchanges are extremely rare and that, when they appear, are 

rapidly arbitraged away. The Bitwise White Paper showed that 

a majority of significant dislocations (>1%) were arbitraged 

away in under five seconds, and that more than 90% of all 

dislocations were arbitraged away in under 35 seconds.



Additionally, Bitwise’s conversations with leading market 

makers in the space suggest that they maintain capital at 

multiple exchanges to facilitate this arbitrage.



The well-connected nature of the market, distributed among 

multiple exchanges, both helps make the bitcoin market 

uniquely resistant to market manipulation in certain ways, and 

makes it more difficult and costly to profit from any attempt to 

manipulate that market.

11
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Bitwise has attempted in its research, including both the 

Bitwise Study and the Bitwise White Paper, to supply the 

Commission with precisely this data, demonstrating that the 

ten spot bitcoin exchanges with real volume trade essentially 

at one price and that any dislocation in prices between those 

exchanges is rapidly arbitraged away.



The Bitwise White Paper showed that the average deviation in 

price between each of the ten exchanges and the globally 

integrated price in April was between 0.06% and 0.19%, 

figures that were less than the exchange-level fees and other 

trading overhead at those exchanges. This suggests that 

arbitrage does exist among these exchanges, which together 

represent substantially all of the real spot trading volume in 

bitcoin.



The Bitwise Study showed that instances of sustained 

deviations–periods where the price on one exchange deviated 

from the globally integrated price by more than 1% for more 

than 100 seconds–were vanishingly few, and that the limited 

instances of this occurring have diminished in frequency in 

recent months with the continued maturation of the market.



The Bitwise White Paper built on this analysis and showed that 

the majority of price dislocations of more than 1% were 

arbitraged away in under 5 seconds, and that nearly all price 

dislocations (>90%) were arbitraged away in under 35 

seconds.

12
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The Bitwise Study and the Bitwise White Paper examined 

substantially all of the real global spot bitcoin trading volume 

outside of capital-controlled economies, including volume 

conducted in pairs with the U.S. dollar, the Euro, the Japanese 

Yen, and the most popular stablecoin, Tether. They showed 

that price discrepancies across exchanges were extremely 

small and any discrepancies were generally arbitraged away 

very quickly regardless of venue, currency pair or any other 

identifiable factor. Both the Study and the White Paper 

examined all exchanges that contribute prices to the Bitwise 

Daily Bitcoin Reference Price, and therefore the Trust's NAV, as 

well as each of the four exchanges (Bitfinex, Bitstamp, GDAX 

(subsequently renamed Coinbase Pro), and itBit) cited in the 

May 15, 2017, Comment Letter by Daniel H. Gallancy of SolidX 

Management cited here.

13
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It is difficult to quantify the impact of the OTC market given the 

lack of transparency in that market. The data does show, 

however, a correlation between the empirical improvement in 

the quality of the bitcoin market and the public entry of a large 

number of algorithmic market makers into the market in early 

2018, as detailed in the Bitwise Study and the Bitwise White 

Paper. Spreads, arbitrage, and other studied factors have all 

improved since that time. There are, however, multiple 

contributors to this improvement.

14
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Of note, the TeraExchange settlement16 focused on a singular 

instance of a pre-arranged wash trade between two 

participants, which TeraExchange arranged to prove the 

functionality of its system. It was not a systematic or ongoing 

program of wash transactions. 

15

Annotated Commentary On The Winklevoss Order Bitwise Asset Management



Annotated Commentary On The Winklevoss Order Bitwise Asset Management

www.bitwiseinvestments.com Page 42 of 184

15



www.bitwiseinvestments.com Page 43 of 184

We agree with the Commission's argument that the potential 

for material nonpublic information about bitcoin exists. 



We have argued, however, in the Bitwise Study, as well as both 

the Amended S-1 and Amended Rule 19b-4 Filing in support of 

the Trust, that the bitcoin market is nonetheless uniquely 

resistant to market manipulation in significant ways because 

bitcoin itself is uniquely different from other commodities in 

certain ways.



Our goal in making these arguments is not to suggest that the 

bitcoin market is immune from each and every form of 

potential manipulation, inclusive of outright fraud, but rather, to 

make two points:

In the Gold Order (approving streetTRACKS Gold Shares)17, the 

Commission found comfort in the liquidity and diversity of the 

gold OTC market, even though its approval hinged on the 

existence of a surveilled market for gold futures. We believe 

that this situation is directly analogous to the situation in 

bitcoin.

·  First, that while certain risks arise from the fact that 


   bitcoin is transparently traded on exchanges, these 


   risks must be weighed against the equally strong 


   protective benefits that accrue from this same fact; and



·  Second, that, as with past ETP approvals, the unique 


   quality of the bitcoin market adds comfort to the 


   additional fact that there is a surveillance-sharing 


   agreement in place between the proposed listing 


   exchange for the Bitwise Trust and a regulated market 


   of significant size (the CME bitcoin futures market).

16
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The findings of the Feng, Wang, and Zhang paper are 

interesting, but limited by the timeframe of its analysis, which 

focuses on an early era in the development of the bitcoin 

market. Just 4 of the 46 events studied in the paper took place 

in 2017, and none took place following the launch of regulated 

bitcoin futures on the CME and Cboe in December 2017. 

The Feder, Gandal, Hamrick and Moore paper, though 

published in January 2018, examines the impact that 

distributed denial-of-service attacks (DDoS) on the Mt. Gox 

exchange had on the global price of bitcoin between April 

2011 and November 2013.  



While the early history of the bitcoin market is interesting, it’s 

important to note that the bitcoin exchange marketplace has 

materially matured since that time, and both the specific 

methodology of the attack mentioned and the generalized risks 

related to the potential disruption of the bitcoin trading 

ecosystem have been significantly mitigated.



Regarding the methodology of attack: DDoS attacks were a 

plague of the early internet era. While still a concern today, 

sophisticated DDoS protection measures now exist that can 

significantly mitigate the risk. Coinbase, to take one example, 

relies on the CloudFlare software solution to prevent such 

attacks18; CloudFlare is one of the world’s largest providers of 

network security measures.



Regarding the impact of any single exchange failure: It is 

important to note that, at the start of the Feder et al. study in 

April 2011, bitcoin was trading for roughly $1 and had a total 

market capitalization of approximately $10 million. On May 28, 

2019, at the time of writing, bitcoin was trading at roughly 

$8,500, and had a market capitalization in excess of $150 

billion. The size, scale, and maturity of the industry has 

changed dramatically.



Similarly, at the time of the Feder et al. study, Mt. Gox 

accounted for the vast majority of spot bitcoin exchange 

volume worldwide, and there were no significantly capitalized 

or regulated crypto exchanges. Today, no single bitcoin 

exchange accounts for a majority of spot bitcoin trading 

volume, and multiple large, sophisticated exchanges exist. As a 

result, the failure of any single exchange (or even multiple 

exchanges) would not have the same impact on the market as 

it did at the time of Mt. Gox; volume could simply migrate to 

another exchange.

There is a theoretical risk that a malicious actor could attempt 

to exert control over the Bitcoin Network by conducting a 

so-called 51% attack, which would involve becoming the 

dominant source of mining power on the network. In practice, 

however, this would be extraordinarily hard to achieve. The 

cost to acquire sufficient computing power to conduct such an 

attack would measure in the billions of dollars20, and the 

implementation and other challenges would be steep. It's not 

clear how a malicious actor would profit from this opportunity 

given the high capital costs involved, the uncertainty related to 

being able to complete such an act, and the destructive impact 

such an attempt would likely have on the value of the network. 

(Also please note that while 51% attacks can theoretically 

allow you to double spend bitcoin you already own or censor 

transactions of others, it notably does not allow you to steal the 

bitcoin of others.)

17

18

19

Moreover, six of the ten significant spot bitcoin exchanges are 

regulated under the BitLicense program by the New York State 

Department of Financial Services, which conveys certain 

capitalization and market manipulation obligations, making 

their catastrophic failure significantly less likely.19



Other critical changes include the launch of and establishment 

of a significant regulated bitcoin futures market and the entry 

of large-scale institutional market makers into the space.



As discussed in the Risk Factors section of the Bitwise Trust’s 

Amended S-1, there are still risks that attend the bitcoin 

trading ecosystem, but those risks have been significantly 

mitigated by time and are further mitigated by the careful 

design of the Bitwise Trust.
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18  “CloudBleed and Coinbase”, Philip Martin, Feb 24, 2017, 

https://blog.coinbase.com/cloudbleed-and-coinbase-1b62c3783eef


19  “New York Codes, Rules and Regulations - Part 200 Virtual Currencies,” New 

York State Department of Financial Services, March 15, 2019. 

https://govt.westlaw.com/nycrr/Browse/Home/NewYork/NewYorkCodesRule

sandRegulations?guid=I7444ce80169611e594630000845b8d3e


20 “Analysis: Bitcoin Costs $1.4 Billion to 51% Attack, Consumes as Much 

Electricity as Morocco,” Mitchell Moos, November 29, 2018. 

https://cryptoslate.com/analysis-bitcoin-costs-1-4-billion-to-51-attack-consum

es-as-much-electricity-as-morocco/ Moos provides a basic estimation of the 

cost by multiplying the cost of an ASIC (special-purpose bitcoin mining 

hardware) to the number of units that would be needed to match the current 

mining hash rate.
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The Winklevoss Order and the Bats BZX Exchange, Inc. Rule 

19b-4 Filing did not establish key facts about the bitcoin 

market, such as that it is widely distributed and institutionally 

mature and that extremely effective arbitrage exists between 

various trading venues. The distributed nature of the bitcoin 

market and the strong arbitrage-ability of bitcoin prices 

contribute to its unique resistance to market manipulation.



The Rule 19b-4 Filing in support of the Bitwise Trust explores 

additional ways in which the bitcoin market is uniquely 

resistant to market manipulation. These are driven by the 

unique nature of bitcoin as the first digital commodity, and 

include protection against the inherent risks in the coordinated 

fix pricing schema that impact much of the commodities 

market, and the fact that there is no supply-constrained 

physical chokepoint for derivatives contracts in the bitcoin 

market.

The Griffin-Shams paper raises concerns about the ability of 

an exchange that engages in the fully fraudulent printing of a 

stablecoin cryptoasset to drive up the prices of another 

cryptoasset such as bitcoin. The paper assets that Bitfinex 

engaged in this manipulation by fraudulently printing Tether 

and investing it in bitcoin.



The primary flaw in the Griffin-Shams argument is that it 

supposes as a precondition to its findings that the stablecoin 

creation is in fact fraudulent and does not reflect investor 

demand to enter the crypto market. The paper's findings 

unwind if you assume that all (or even most) of the growth in 

issuance of Tether (the stablecoin in question) reflects organic 

demand, as then, all the paper shows is that rising demand to 

invest in cryptoassets leads to more issuance of Tether which 

coincides with rising prices in cryptoassets. This is an 

unsurprising finding, and not market manipulation.

20

Recent revelations stemming from the New York State Attorney 

General's April 2019 court order against iFinex and Tether 

suggest that Tether is undercollateralized and that Bitfinex (the 

exchange and public arm of iFinex) co-mingled and engaged in 

non-arms-length transactions between its corporate account 

and the Tether treasury. Subsequent revelations suggest that 

Tether (the company) may have invested a “a small amount” of 

its reserve assets in bitcoin.21 These are unfortunate 

developments and deserve scrutiny and sanction.22



Nothing about the court order or subsequent revelations, 

however, suggest that the Tether issuance was fraudulent or 

reflected anything other than organic investor demand; indeed, 

both the New York Attorney General's court order and 

subsequent statements by Bitfinex and Tether are predicated 

on the idea that Tether's growth did in fact reflect (at least to a 

large degree) investor demand, and that those investors 

contributed cash in exchange for Tether. Tether’s decision to 

invest a small amount of its reserve assets in bitcoin is 

unfortunate, but again, does not align with the assertions in 

the Grffin-Shams paper. 



We do not take the situation with Bitfinex and Tether lightly. On 

disclosure of the NY AG's court order, the Bitwise Crypto Index 

Committee voted to immediately remove Bitfinex as a pricing 

source.23 But the findings, while worrisome, do not support the 

accusations in the Griffin-Shams paper at this time. 



In fact, the widespread attention that has been focused on 

Tether, Bitfinex, and the stablecoin ecosystem in the wake of 

the NY AG’s court order are an effective prophylactic against 

future instances of the exact kind of fraud that the 

Griffin-Shams paper imagines. Whether such fraud happened 

in the past–something the NY AG’s court order does not 

support–heightened scrutiny of the stablecoin space makes it 

extremely unlikely that the fraudulent printing of a stablecoin 

asset could easily happen in the future.

21
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19 Continued

While there have been 51% attacks on minor blockchains, 

there has not been a documented successful 51% attack on 

the bitcoin blockchain in its history, likely because of the 

extremely high costs, lack of economic incentive, and 

implementation challenges that would necessarily attend 

such an effort.

21  “Tether Admits In Court To Investing Some Of Its Reserves In Bitcoin,” Larry 

Cermak, The Block, May 21, 2019. 

https://www.theblockcrypto.com/2019/05/21/tether-admits-in-court-to-investi

ng-some-of-its-reserves-in-bitcoin/

22  “Attorney General James Announces Court Order Against “Crypto” 

Currency Company Under Investigation For Fraud,” Letitia James, NY Attorney 

General, April 25, 2019. 

https://ag.ny.gov/press-release/attorney-general-james-announces-court-orde

r-against-crypto-currency-company-under

23  “Bitwise Crypto Index Committee Meeting–April 25, 2019,” Matt Hougan, 

Bitwise Asset Management, April 26, 2019. 

https://www.bitwiseinvestments.com/resources/index-committee-meetings/b

itwise-crypto-index-committee-meeting-april-25-2019
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The Gandal, Hamrick, Moore and Oberman paper, though 

published in 2018,  focuses on reported manipulation at the 

failed Mt. Gox exchange in 2013. As mentioned earlier, unlike 

any exchange today, Mt. Gox had a market dominant position 

at this time handling more than 70% of the world’s bitcoin 

trading volume.24 Moreover, it was an extremely immature 

business.



In fact, it can be hard to imagine today just how immature Mt. 

Gox was in 2013. Consider this paragraph from a Wired 

Magazine profile of the business written in 2014:

Bitwise does not discount the possibility that the bitcoin 

market was susceptible to market manipulation in 2013, four 

years after the creation of bitcoin, prior to the development of 

any material regulation or the entry of large companies into the 

space.  But applying those concerns to today’s market–which 

is dominated by exchanges valued in the billions of dollars, 

most of which are regulated by the NYSDFS under the 

BitLicense program–is perhaps misplaced. The exact concerns 

raised by this paper are mitigated by the existence of a 

well-functioning, distributed market, with multiple significant 

exchanges that are connected by efficient arbitrage. 

“Mt. Gox [according to one developer] didn't use any 

type of version control software – a standard tool in 

any professional software development environment. 

This meant that any coder could accidentally overwrite 

a colleague's code if they happened to be working on 

the same file. According to this developer, the world's 

largest bitcoin exchange had only recently introduced 

a test environment, meaning that, previously, untested 

software changes were pushed out to the exchanges 

customers – not the kind of thing you'd see on a 

professionally run financial services website. And, he 

says, there was only one person who could approve 

changes to the site's source code: [CEO] Mark 

Karpeles. That meant that some bug fixes – even 

security fixes – could languish for weeks, waiting for 

Karpeles to get to the code. "The source code was a 

complete mess," says one insider.25

22

24 “Five Things About The Mt. Gox Crisis,” Paul Vigna, The Wall Street Journal, 

February 25, 2014. 

https://blogs.wsj.com/briefly/2014/02/25/5-things-about-mt-goxs-crisis

25  “The Inside Story Of Mt. Gox, Bitcoin’s $460 Million Disaster,” Robert 

McMillan, Wired, March 3, 2014. 

https://www.wired.com/2014/03/bitcoin-exchange
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This is an important point. All four major documents 

supporting the Bitwise application–the Bitwise Study, the 

Bitwise White Paper, and both the Amended S-1 and the 

Amended Rule 19b-4 Filing–argue both that the underlying 

nature of bitcoin and the bitcoin market provides critical 

protections against certain forms of market manipulation and 

that the proposed listing exchange for the Trust has a 

surveillance-sharing agreement in place with a related and 

regulated derivatives market of significant size. 



While we believe that each argument is convincing on its own, 

the two arguments together are mutually reinforcing and 

positive, and we believe form the basis for satisfying the 

concerns of the Exchange Act.

23
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The idea that a majority of trading volume and price discovery 

takes place on Chinese exchanges is both widespread and not 

supported by the data. The Bitwise Study showed that the vast 

majority of bitcoin trading volume takes place on exchanges 

domiciled in or operating out of developed markets.



The popular belief in China’s heavy influence on bitcoin is a 

carryover from an earlier time in bitcoin’s evolution when 

popular data aggregators commonly reported that more than 

90% of all bitcoin trading took place on Chinese domiciled 

exchanges in BTC-CNY pairs. These volumes, however, were 

dramatically exaggerated through wash-trading that the 

exchanges encouraged by offering zero fees. When China 

instituted a ban on fee-free trading in bitcoin on January 24, 

2017, trading volumes on one of the leading Chinese 

exchanges at that time (BTCC) fell by more than 80% 

overnight.26 China subsequently banned bitcoin trading 

altogether, and whatever volume existed migrated elsewhere.

24

26  “Bitcoin’s Price Unfazed s China’s Exchanges Add Fees,” Pete Rizzo, 

CoinDesk, January 24, 2017. 

https://www.coindesk.com/bitcoin-price-china-exchange-fees
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Bitwise is a strong believer in the positive potential impact that 

regulation can have on the crypto exchange ecosystem, and 

applauds the efforts by the NYSDFS to put guardrails and 

consumer protections around crypto activity through its 

BitLicense program. It is worth noting, however, that the 

comment here is out-of-date.



In early 2017, when this Comment Letter was filed, Gemini and 

itBit were the only significant exchanges regulated under the 

BitLicense program. But since then, Coinbase, BitFlyer, 

Bitstamp, and Poloniex (by virtue of its acquisition by Circle) 

have all come under the BitLicense regulation.

25
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This referenced comment letter overlooks or misinterprets key 

tenets of the regulations that govern many bitcoin exchanges, 

and specifically in this instance, the market manipulation and 

reporting requirements that apply to exchanges with 

BitLicenses (which include six of the ten exchanges that have 

real spot bitcoin trading volume).



In the NYSDFS' February 7, 2018, press release, titled "DFS 

Takes Action to Deter Fraud and Manipulation in Virtual 

Currency Markets,"27 the NYSDFS directed virtual currency 

entities “to adopt measures that include, at a minimum, 

effective implementation of a written policy that:


At least in part in response to these requirements, exchanges 

with BitLicenses have adopted and implemented sophisticated 

market surveillance tools, either from third-party providers like 

NICE Actimize or Irisium, or by building them in-house, as 

detailed in the Bitwise Study and the Bitwise White Paper.



Given the robustness of the BitLicense regulation, the 

existence of additional international regulations, the globally 

connected nature market for bitcoin, and the existence of a 

robust and regulated bitcoin futures market, suggestions that 


In addition, immediately upon discovering any wrongdoing, a 

virtual currency entity must submit to DFS a report stating all 

pertinent details known at the time of the report. Virtual 

currency entities must also submit to DFS, as soon as 

practicable, a further report or reports of any material 

developments relating to the originally reported events, along 

with:

·  Identifies and assesses the full range of fraud-related 


   and similar risk areas, including, as applicable, market 


   manipulation;



·  Provides effective procedures and controls to protect 


   against identified risks;



·  Allocates responsibility for monitoring risks; and



·  As part of its procedures and controls to protect against 


   identified risks, virtual currency entity must provide for 


   the effective investigation of fraud and other 


   wrongdoing, whether suspected or actual, including, as 


   applicable, market manipulation.


·  A statement of the actions taken or proposed to be 


   taken with respect to such developments, and



·  A statement of changes, if any, in the virtual currency 


  entity’s operations that have been put in place or are 


  planned in order to avoid repetition of similar events."
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 manipulating the market would be “easy to implement” or 

“impossible to detect” do not hold up. 

The Williams Letter referenced here includes a large number 

of factual misstatements regarding the underlying nature of 

the bitcoin market, including suggestions that the majority of 

bitcoin trading volume takes place on unregulated "bucket 

shop" exchanges domiciled in emerging markets, that the 

majority of bitcoin is owned by fewer than 1,000 people, and 

other commonly held misunderstandings. The referenced 

concern about front-running and preferential treatment is 

made without any supporting data, noting, "If manipulation can 

happen in the highly regulated LIBOR market, imagine what 

level of fraud could happen in the global, unregulated bitcoin 

exchange traded market."



Comparisons to LIBOR are precisely inapt, as the LIBOR 

pricing scandal arose from its use of coordinated fix pricing, 

whereas one of the unique ways that bitcoin is resistant to 

market manipulation is that its pricing takes place in a public 

forum, as detailed in the Bitwise Study.

27  “DFS Takes Action to Deter Fraud and Manipulation in Virtual Currency 

Markets,” DFS press release, February 7, 2018. 

https://www.dfs.ny.gov/about/press/pr1802071.htm
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The Bitwise NAV calculation methodology incorporates prices 

from substantially all spot bitcoin exchanges, and captures 

prices over a thirty-minute time period (as opposed to a single 

point-in-time). As a result, it captures substantially more 

volume than the Gemini auction.



For instance, the average number of bitcoin captured by the 

Bitwise Daily Bitcoin Reference Price during the relevant 

30-minute window (3:30-4:00pm ET) during the month of April 

2019 was roughly 1,412 bitcoin per day, or roughly 23X that 

was on average captured by the 4pm ET Gemini bitcoin 

auction during the same time period.28
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28 Gemini bitcoin auction volume taken from: https://gemini.com/auction-data
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The Bitwise Bitcoin ETF Trust has a proposed Creation basket 

size of 25,000 shares. At launch, the NAV is expected to be set 

at 1/100th the price of bitcoin, meaning each creation basket 

is expected to include 250 bitcoin.



As mentioned, the Bitwise Daily Bitcoin Reference Price 

calculation methodology that underlies the Trust's NAV 

captures approximately 1,412 bitcoin per day, based on recent 

trading volume, suggesting there is sufficient liquidity in the 

NAV calculation window to support trading in the Trust and 

mitigate the concerns the Commission had with the 

Winklevoss Trust’s design.



In reality, however, the NAV calculation window is not the only 

(or even the primary) time that Authorized Participants will 

participate in the underlying markets in an effort to facilitate 

liquidity in the Trust. Because the Bitwise Bitcoin ETF Trust 

only allows for in-kind creations and redemptions–and 

because the size of its creation and redemption baskets are 

knowable in advance–Authorized Participants will be able to 

confidently provide liquidity and arbitrage any premium or 

discount that may appear in the Trust’s share price at any time 

throughout the trading day. 



For instance, if the Trust is trading at a premium at any point 

during the day, Authorized Participants  can sell the Trust’s 

shares and buy spot bitcoin to hedge that position. At the end 

of the day, they can use the bitcoin they acquired to create new 

shares in the Trust using the in-kind creation mechanism, 

allowing them to close out their position with no basis risk. 

Similarly, if the Trust is trading at a discount at any point during 

the day, Authorized Participants can buy the Trust’s shares and 

take an offsetting short position (either by selling bitcoin short 

or by using bitcoin futures).  At the end of the day, they can 

redeem their shares in the Trust and receive bitcoin in 

exchange, allowing them to close out their position with little 

or no basis risk.



The use of in-kind creations and redemptions means the 

dollar-denominated NAV of the Trust is not relevant to the 

Authorized Participant’s ability to close the arbitrage loop 

when facilitating liquidity in the marketplace. 

29
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The Bitwise Trust’s NAV pricing methodology incorporates 

prices from substantially all exchanges with real spot bitcoin 

trading volume. As such, it’s unlikely that the introduction of an 

ETF would impact the dynamics of trading in that market. 

Unlike the Gemini exchange auction in isolation, the spot 

bitcoin market has proven itself to be significantly extensible, 

with daily volume rising and ebbing in response to market 

developments. Daily global spot bitcoin trading volume has 

ranged from under $200 million to multiple billions of dollars, 

showing a significant ability to flex and incorporate additional 

demand.



Given that the Bitwise proposal's NAV calculation 

methodology captures substantially all of the global spot 

volume for bitcoin, Bitwise is confident that the NAV price will 

stay in-line with the globally integrated price of bitcoin. Any 

additional demand generated through creation demand will 

simply be distributed throughout the entire ecosystem, and will 

not overwhelm any individual point reference price.

30
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To summarize, the Bitwise Bitcoin ETF Trust's NAV calculation 

methodology differs from the Winklevoss Bitcoin Trust in 

critical ways, including:

For these and other reasons explored in the related Rule 19b-4 

Filing, we believe that both the NAV calculation and the Trust 

itself are uniquely resistant to market manipulation.

31

Annotated Commentary On The Winklevoss Order Bitwise Asset Management

·  The use of prices from substantially all spot bitcoin 


   exchanges in the world, instead of one bitcoin 


   exchange;



·  Capturing substantially all global spot bitcoin volume in 


   the NAV calculation, as opposed to one point-in-time 


   price;



·  The use of a volume-weighted median price 


   methodology, as opposed to a single, last price 


   methodology;



·  The size of a Creation basket relative to the volume of 


    liquidity captured in the NAV price;



·  The exclusive use of in-kind creations and redemptions, 


   as well as fee accruals in-kind, which ensures that the 


   fund maintains the targeted amount of 


   bitcoin-per-share in all situations.
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We agree with the Commission and recognize the importance 

of comprehensive surveillance-sharing agreements to detect 

and deter fraudulent and manipulative activity. 



While we believe that both the bitcoin market and the Trust's 

specific NAV methodology, as well as the decision to process 

all creations and redemptions in-kind, and to accrue fees 

in-kind, add unique and robust protections against the 

potential negative impacts of market manipulation, we also 

note that the proposed listing exchange for the Bitwise Trust 

has entered into a comprehensive surveillance sharing 

agreement with a regulated derivatives market of significant 

size (the CME bitcoin futures market). 



The understanding that the CME bitcoin futures market is 

significant is based on Bitwise’s understanding of the true size 

of the bitcoin spot market, which is significantly smaller than 

commonly understood, as well as the recent and significant 

growth in trading volume on the CME bitcoin futures 

exchanges. These findings were outlined in the Bitwise Study, 

the Bitwise White Paper, and the amended S-1 and related 

Rule 19b-4 filings associated with the Trust, and explored 

earlier in this document.
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The Bitwise White Paper definitively shows that arbitrage 

exists and prices are tightly aligned between the CME futures 

market and the globally integrated price of bitcoin. Prices track 

closely and temporary price dislocations are typically 

arbitraged away in less than 2 seconds.



The Bitwise White Paper further showed that, in April, the CME 

was larger than each of the ten bitcoin spot exchanges.



Given the extremely tight arbitrage that exists between the 

price on the global spot market for bitcoin (which contributes 

to the NAV) and the price of bitcoin futures on a regulated 

derivatives exchange, and given the relative size of the CME 

bitcoin futures market versus the size of the spot bitcoin 

exchanges, the data and circumstances suggest that there is a 

reasonable likelihood that a person attempting to manipulate 

the ETP would also have to trade on the bitcoin derivatives 

market to successfully manipulate the ETP. As such, a 

surveillance-sharing agreement would assist the ETP listing 

market in detecting and deterring misconduct.

33

34

Because the Bitwise Daily Bitcoin Reference Price, and 

therefore the Trust's NAV, captures substantially all of the 

global spot volume for bitcoin, it is unlikely that trading in the 

ETP would be the predominant influence on prices in the 

bitcoin market. 



In order to study this question more closely, the Bitwise Study 

examined historical first-year inflows into all analogous ETFs, 

including first-to-market commodity ETPs, blockchain equity 

ETPs, and bitcoin ETPs listed on other national markets. This 

study showed that the range of potential year-one inflows was 

$2 million to $3 billion. Given the size of the spot bitcoin market 

(roughly $554 million in average daily trading volume in April), 

it appears unlikely that flows into the new ETP will overwhelm 

the underlying market.
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There are strong analogs between the gold market and the 

bitcoin market as it pertains to considering Rule 19b-4 Filings 

for ETPs. 



In the case of the gold market, the underlying spot market (as 

the Gold Order noted) is "extremely large" and "diverse." While 

the bitcoin market is smaller on an absolute basis, the Bitwise 

Study showed that turnover as a fraction of market cap for 

bitcoin was similar to gold. In addition, the Bitwise Study 

showed that the bitcoin market was extremely efficient, with 

effective arbitrage between different exchanges and spreads 

that are among the tightest for any quoted financial instrument 

in the world. The Bitwise Study also demonstrated several 

unique ways that the bitcoin market is resistant to market 

manipulation, including the fact that price discovery takes 

place in the open market as opposed to in a coordinated, 

private fix pricing.



At the same time, as with the gold market, the efficiency of the 

bitcoin market and the protection it provides against certain 

forms of market manipulation is abetted by the availability of a 

surveillance-sharing agreement with a derivatives market of 

significant size (in the case of the Trust, the CME bitcoin 

futures market). The two factors work in concert to help 

support the Bitwise Trust’s application.

35

29  “Notice of Filing and Order Granting Accelerated Approval of Proposed Rule 

Change and Amendment Nos. 1, 2, and 3 Thereto by the Boston Stock 

Exchange, Inc. to Trade the streetTRACKS Gold Shares Pursuant to Unlisted 

Trading Privileges,” U.S. Securities and Exchange Commission, March 24, 

2005. https://www.sec.gov/rules/sro/bse/34-51433.pdf
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We do not believe that any attempt to narrowly define 

similarities between our application and any single other ETP 

application, be that for copper, gold, or currency-based ETPs, 

is particularly useful. 



We believe that the Commission has been clear on the intent 

of its application of the Exchange Act to bitcoin ETP proposals 

and that, regardless of past approvals, it wants to be sure that 

the proposed 19b-4 Rule Filing for a bitcoin ETP demonstrates 

either that the bitcoin market and the Trust's NAV is uniquely 

resistant to market manipulation or that there is a surveillance 

sharing agreement in place between the proposed listing 

exchange and a regulated derivatives market of significant 

size. 



We have tried in this response, in the Bitwise Study, in the 

Bitwise White Paper, in the Amended S-1 application and the 

Amended Rule 19b-4 application supporting the Trust, to 

demonstrate that our application is consistent with both the 

rule and the spirit of those standards, notwithstanding any 

historical narrow application for any specific other ETP. As 

such, we are not supplying any analysis of how our application 

compares to the copper, Baltic freight futures or other 

applications, outside of the aforementioned generalized 

comparisons to gold.

36
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The trends identified in this comment letter have accelerated 

since its posting. As mentioned, six of the ten exchanges that 

represent substantially all of the global bitcoin trade volume 

are now regulated by the NYSDFS under the BitLicense 

program, and 31% of all spot bitcoin volume takes place on 

these exchanges.



Today, U.S. spot exchanges include Kraken, Coinbase Pro 

(formerly called GDAX), Gemini, itBit, Bittrex and Poloniex. 

Together, they coincidentally represent approximately 31% of 

global spot bitcoin trading volume, according to the Bitwise 

Study.
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The Bitwise Study and Bitwise White Paper supports this 

analysis suggesting that pricing deviations between spot 

exchanges are rapidly arbitraged away. 



The Bitwise Study showed that the average deviation between 

the price on any spot exchange and the globally integrated 

price of bitcoin was less than 0.25% during the March 4-9, 

2019, study period, and that there were vanishingly few 

instances where the price on any one exchange deviated from 

the globally integrated price by more than 1% for more than 

100 seconds. Moreover, the Bitwise White Paper shows that 

most deviations were arbitraged away in 2 seconds or less, 

and nearly all deviations were arbitraged away in 35 seconds 

or less.



Notwithstanding this, we believe that it's better to use more 

exchanges rather than fewer when calculating the NAV, both 

to clearly support liquidity in the Trust and because of 

idiosyncratic risks that can exist for any one individual 

exchange over short periods of time. Bitwise's pricing 

methodology, out of an abundance of caution, is designed to 

systematically exclude aberrant prices as an extra protection 

against this potential idiosyncratic risk.

38
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We attempted to address the lack of a comprehensive data 

source reflecting bitcoin trading in the Bitwise Study and the 

Bitwise White Paper. To further support this, we created and 

today maintain a stand-alone web 

site–www.bitcointradevolume.com–that captures on an 

ongoing basis the real spot bitcoin trading volume.



Of note, since the publication of the Bitwise Study, multiple 

online data providers have either fully embraced the findings of 

the Bitwise Study or have started moving in the direction of 

dramatically narrowing their understanding of which 

exchanges report real volume in the bitcoin market. 



For instance, both Messari30 and OpenMarketCap.com31 have 

fully embraced the ten exchanges that Bitwise identified as 

having real spot bitcoin trading volume, Nomics32 publicly 

supported the data as well. Even CoinMarketCap.com, the data 

sourced called out in the Bitwise Study, has engaged in 

significant efforts to improve and enhance its data 

transparency, and admitted that the core points made by the 

Bitwise Study were accurate.33

39
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30  “Messari Rolls Out “Real 10” Volume Metrics After Study Reveals 95% Of 

Bitcoin Trading Volumes Are Fake,” The Block, March 26, 2019. 

https://www.theblockcrypto.com/tiny/messari-rolls-out-real-10-volume-metric

s-after-study-reveals-95-of-bitcoin-trading-volumes-are-fake/

31  OpenMarketCap.com, FAQ Question 2. 

https://openmarketcap.com/exchanges/faq

32  “Fake Volume, The Bitwise Report & What Nomics Is Doing about It,” 

Flippening Podcast, April 19, 2019. 

https://blog.nomics.com/flippening/fake-volume-bitwise-report-nathaniel-whit

temore/

33  "Crypto Data Aggregator Says Concerns Over Inaccurate Data Are 

Accurate," Olga Kharif, Bloomberg, March 25, 2019. 

https://www.bloomberg.com/news/articles/2019-03-25/crypto-aggregator-say

s-concerns-over-inaccurate-data-are-valid
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Conversations with leading market makers suggest that very 

little OTC volume is internally crossed and that most volume is 

settled "on exchange." Therefore, we believe that although 

some incremental volume may exist in the OTC or dark pool 

market, it is not a significant fraction of the global spot market 

for bitcoin, and counting it separately would amount mostly to 

"double counting.”

40
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Without commenting on the relevance of other ETF markets, 

the fact that price discovery in the bitcoin market takes place in 

the open in a market-based setting as opposed to an 

off-market, coordinated fix-price setting is a powerful way in 

which the bitcoin market is uniquely resistant to market 

manipulation. As noted in the Bitwise Study, many of the 

largest pricing scandals in the history of the commodity or 

currency markets stem from the use of coordinated fix pricing, 

including the LIBOR scandal of 2012, among others. 



Certain risks come with the fact that bitcoin trades on 

exchange, but those risks must be weighed against the 

benefits that accrue to the exchange-traded nature of bitcoin 

as well.

41
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The Federal Reserve Bank of San Francisco put out a useful 

Economic Letter in May 2018 that discussed the impact that 

the introduction of bitcoin futures had on the bitcoin spot 

market.



The paper's conclusion is worth noting:

42
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"We suggest that the rapid rise of the price of bitcoin and 

its decline following issuance of futures on the CME is 

consistent with pricing dynamics suggested elsewhere in 

financial theory and with previously observed trading 

behavior. Namely, optimists bid up the price before 

financial instruments are available to short the market 

(Fostel and Geanakoplos 2012). Once derivatives markets 

become sufficiently deep, short-selling pressure from 

pessimists leads to a sharp decline in value. While we 

understand some of the factors that play a role in 

determining the long-run price of bitcoin, our 

understanding of the transactional benefits of bitcoin is 

too imprecise to quantify this long-run price. But as 

speculative dynamics disappear from the bitcoin market, 

the transactional benefits are likely to be the factor that 

will drive valuation."34

34   "How Futures Trading Changed Bitcoin Prices," Galina Hale, Arvind 

Krishnamurthy, Marianna Kudlyak, and Patrick Shultz, Federal Reserve Bank Of 

San Francisco, May 7, 2018. 

https://www.frbsf.org/economic-research/publications/economic-letter/2018/

may/how-futures-trading-changed-bitcoin-prices/
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The current size of both the bitcoin spot market and the bitcoin 

futures market, as well as historical data from past ETF 

launches, suggests that there is sufficient liquidity to support 

and facilitate new demand generated by the ETP. Moreover, 

Bitwise's use of pricing data representing substantially all of 

the global spot bitcoin volume means that Authorized 

Participants will feel comfortable drawing on all available 

liquidity sources. Additionally, the Bitwise White Paper showed 

that CME futures prices align closely with global spot prices, 

and that arbitrage exists between the two prices, meaning 

Authorized Participants can tap into the extensible liquidity of 

the futures market to hedge exposure as needed.



As an additional note: The Bitwise Study revealed that 95% of 

reported bitcoin trading volume was fake or non-economic in 

nature, and that for the period studied (March 4-9, 2019), real 

average daily spot trading volume in bitcoin was approximately 

$273 million and not the $6+ billion commonly reported. This 

led many to question whether bitcoin has sufficient liquidity to 

facilitate significant investment. 



Such concerns are misplaced.



Bitcoin has been referred to by many as “digital gold,” and is 

widely considered a long-term store of value.  Using data from 

the World Gold Council and the London Bullion Markets 

Association, the Bitwise Study showed that approximately 

0.55% of all above-ground gold trades hands on the average 

day; by comparison, with $273 million in real average daily 

volume during the March 4-9, 2019, time period studied, the 

Bitwise Study showed that 0.39% of bitcoin’s market 

capitalization trades hands each day. 



Once you get past the shock value of the notion that 95% of 

reported bitcoin volume is fake and/or non-economic in 

nature, the remaining market is revealed to be extremely 

efficient, resilient, and sufficiently robust to support significant 

investment. 
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The Lewis Letter was written in February 2017, ten months 

prior to the launch of the CME bitcoin futures. Its concerns 

around the ‘nascent’ derivatives market no longer apply. 



The CME bitcoin futures market is now larger on a notional 

basis than all but one spot bitcoin exchange on most days, and 

at times, is in fact larger than all spot bitcoin exchanges. We 

believe that this futures market will be useful to Authorized 

Participants and market makers who would like to use 

derivatives to hedge exposure.

44
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The Bitwise White Paper demonstrates that there is an intimate 

arbitrage relationship between prices of bitcoin futures trading 

on the CME and the global spot market for bitcoin. Significant 

discrepancies (>1%) between the two prices are rare, and 

where they appear, are typically arbitraged away in less than 2 

seconds.  



We believe that the Commission has correctly identified the 

need for, value of, and definition of a surveilled derivatives 

market of significant size. The data suggest that, because the 

markets are so closely arbitraged, and because the CME 

futures market is so significant in size compared to the spot 

market, that there is a reasonable likelihood that a person 

attempting to manipulate the underlying bitcoin market would 

also have to trade in the CME futures market to succeed.
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The bitcoin futures market has grown significantly since this 

time. In April 2019, the CME futures contract traded an 

average daily volume of more than 67,000 bitcoin (on a 

notional basis). This represents a roughly 630% increase over 

the median daily notional trading volume on CME from 

inception through April 24, 2018, the period quoted in the 

Winklevoss Order.



More critically, however, the Bitwise Study revealed that the 

size of this market must be weighed against the real size of the 

spot bitcoin market and not the artificially inflated reported 

size. For instance, during April 2019, popular crypto 

aggregators like CoinMarketCap.com reported an average 

daily volume of more than 2.2 million bitcoin, but the real 

average daily spot volume was roughly 108,000 bitcoin. This 

situation, where more than 95% of all reported volume is fake, 

is normal in the bitcoin market, as the Bitwise Study showed. 



The use of the correct denominator is critical in evaluating the 

significance (or not) of the futures market.
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At the time these comments were prepared, bitcoin futures 

volume was consistently less than 10% (and often much less 

than 10%) the size of the global spot volume of bitcoin. Since 

February 2019, that figure has consistently averaged more 

than 25%, as highlighted in the Bitwise Study, and more than 

50% in May 2019, as highlighted in the Bitwise White Paper.35



Also, and importantly, Concannon's comment is directed at the 

idea of a bitcoin futures ETP. The Bitwise Trust proposes 

holding actual bitcoin with the futures market playing a 

supportive role in helping market makers facilitate liquidity in 

the Trust by using those futures as a hedging vehicle.

47

35 The Commission can compare bitcoin futures volume to total global spot 

volume on the web site www.bitcointradevolume.com. 
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The Bitwise Study and the Bitwise White Paper provided data 

showing that bitcoin futures volume expressed as a 

percentage of the global spot bitcoin market has grown 

significantly and has showcased strong staying power and 

steady volumes. The bitcoin futures market has captured 10% 

of the value of the global spot bitcoin market in every month 

since April 2018, and as discussed, has recently been 

approximately 50% the size of the spot bitcoin market . 



The Commission was correct to want more evidence of the 

growth and staying power of the bitcoin futures market at the 

time the Winklevoss Order was written, and that evidence now 

exists.
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We agree fully with this analysis. It is true that the launch of a 

bitcoin ETP would provide many benefits to the bitcoin market 

and potential benefits to investors. We also believe that the 

launch of a bitcoin ETP would be supportive of the U.S. 

cryptoasset ecosystem, which may have important long-term 

economic advantages for the U.S. from a competitiveness 

standpoint, and note that bitcoin ETPs have already been 

approved on both the Nasdaq Nordic exchange in Sweden and 

the Six Swiss Exchange in Switzerland. Notwithstanding all 

that, it is critical and primary that any bitcoin ETP proposal 

meet each of the applicable requirements of the Exchange Act 

prior to approval, and we appreciate the Commission's focus 

on this priority.
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The Bitwise Trust's Amended S-1 discloses certain risks 

regarding the underlying exchanges as well, including that: 1) 

"[d]isruptions at bitcoin trading platforms (including in the OTC 

market and on exchanges) could adversely affect the 

availability of bitcoin and the ability of Authorized Participants 

to purchase or sell bitcoin and therefore their ability to create 

and redeem shares of the Trust" and that 2) "[b]itcoin 

exchanges on which bitcoin trades are relatively new and, in 

some cases, largely unregulated, and, therefore, may be more 

exposed to fraud and security breaches than established, 

regulated exchanges for other financial assets or instruments, 

which could have a negative impact on the performance of the 

Trust."



These risks are best considered independently.



Regarding risk 1, the Bitwise Trust's NAV methodology, as well 

as the Trust's overall design, is specifically designed to 

mitigate against this risk having a disruptive influence. For 

example, the fact that the Trust's NAV incorporates prices from 

a large number of spot bitcoin exchanges–and at the same 

time, has a provision that allows the overseeing Bitwise Crypto 

Index Committee to remove an exchange from contributing 

prices in scenarios where it faces a disruption–ensures that 

the Trust's NAV always draws prices from exchanges trading at 

a globally integrated price, and that APs are able to draw 

liquidity from those exchanges. While the history of bitcoin has 

many instances where trading has been disrupted at individual 

exchanges, there is no history of systemic disruptions across 

all exchanges at the same time in the modern evolution of the 

bitcoin market. As a result, the Trust's NAV process is 

optimized to facilitate liquidity from APs. 



(Note: Were there a case where all exchanges suffered a 

simultaneous outage, the Trust would likely halt creations and 

redemptions temporarily, in much the same way that the 

VanEck Vectors Egypt ETF (EGPT) halted creations during the 

Arab Spring uprising, when the underlying Egyptian Stock 

Exchange was closed.)



Regarding Risk 2, it is true that bitcoin exchanges are relatively 

new compared to traditional national securities exchanges or 

futures exchanges. Further, as indicated in the Bitwise Study, 

we agree that the regulation of bitcoin exchanges varies and is 

not pari passu with the regulation of national securities 

exchanges. However, this is not to say that existing bitcoin spot 

exchanges are entirely unregulated or that they are immature; 

as explored in the Bitwise Study, the Bitwise White Paper and 

this document, many bitcoin spot exchanges face significant 

regulation and are well-capitalized. While the failure or any 

individual exchange could have a negative impact on the 

bitcoin market in general, the Trust is designed in such a way 

as to mitigate the idiosyncratic impact that such failure would 

have on the Trust, its NAV, or the Trust’s holdings.



Importantly, the Trust handles all creations and redemptions 

in-kind, and custodies all assets at a regulated, third-party 

custodian. As such, the Trust never has assets held "on 

exchange" that could be subject to loss through a security 

breach at that exchange. 



The concern identified by this risk is that issues at a large 

bitcoin exchange could "slow the adoption of bitcoin" or 

weaken confidence and therefore have a negative impact on 

the price of bitcoin. We believe that this is a compensated risk, 

and that there is a countervailing potential benefit, namely that 

the maturation of the bitcoin trading ecosystem could lead to 

increasing confidence in and more rapid adoption of bitcoin. 

As such, while this is a risk worth being aware of, it is likely a 

risk that many bitcoin investors may want exposure to. Further, 

it has no idiosyncratic risk that is specific to the Trust, and is 

fully disclosed.
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Bitwise appreciates the Commission’s thorough review of 

SR-BatsBZX-2016-30 and the clarity with which it has defined 

the necessary conditions under which a proposed rule change 

designed to facilitate the listing of a future bitcoin ETP could 

be consistent with Exchange Act Section 6(b)(5).   



We have attempted to demonstrate–in the Bitwise Study, the 

Bitwise White Paper, the Amended S-1, the Amended Rule 

19b-4 Filing from NYSE Arca, and this Annotated Commentary 

on the Winklevoss Order–that our application meets that 

burden, both by demonstrating that the bitcoin market is 

uniquely resistant to certain forms of market manipulation and 

that there is a related, regulated, and surveilled bitcoin 

derivatives market of significant size.
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