Douglas M. Yones
Head of Exchange Traded
Products

~~~~ii

New York Stock Exchange
11 wa I Street
New York. NY 10005
T

NYSE
June 13, 2017
Brent J. Fields
Secretary
U.S. Securities and Exchange Commission
100 F. Street N.E.
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Re:

Proposal to List and Trade Shares of the ForceShares Daily 4X US Market Futures
Long Fund and ForceShares Daily 4X US Market Futures Short Fund (SR
NYSEArca-2016-120) ("Proposal")

Dear Mr. Fields:
NYSE Arca, Inc. ("NYSE Arca" or "Exchange") appreciates the opportunity to provide comments
regarding the Commission's review 1 of the order approving pursuant to delegated authority the
Proposal. 2 The Proposal would allow the Exchange to list and trade shares of the ForceShares
Daily 4X US Market Futures Long Fund and ForceShares Daily 4X US Market Futures Short
Fund (the "Funds"), series of the ForceShares Trust ("Trust").
NYSE Arca has a long history of supporting the innovation of new exchange-traded products
("ETPs"), and takes seriously its responsibilities as a listing venue and self-regulatory
organization for the development, application and oversight of listing standards for ETPs. NYSE
Arca is proud to have supported the innovation in the ETP issuer community that now has more
than $2 trillion of ETP assets under management in the United States.
NYSE Arca is the premier listing and trading venue for ETPs in the U.S., representing the
largest single pool of liquidity for ETPs, with over two times more liquidity than the next largest
exchange. With over 1,500 total listings, NYSE Arca represents approximately 92% of ETP
assets under management. Our strategy remains consistent - to provide issuers and market
professionals with the most compelling and innovative marketplace for launching and trading
ETPs.

2

The Commission issued an order scheduling filing of statements on review in Securities
Exchange Act Release No. 80770 (May 25, 2017).
See Securities Exchange Act Release No. 80579 (May 2, 2017), 82 FR 21443 (May 8,
2017) (SR-NYSEArca-2016-120) (order approving proposed rule change, as modified
by Amendment No. 3, to list and trade shares of the Funds under Commentary .02 to
NYSE Arca Equities Rule 8.200). The Commission published notice of the proposed
rule change in Securities Exchange Act Release No. 79201 (October 31, 2016). The
Exchange filed Amendment No. 3 to SR-NYSEArca-2016-120 on April 20, 2017.

Mr. Brent J. Fields

June 13, 2017
2 of 5

The Exchange strongly believes that the Proposal is consistent with Securities Exchange Act of
1934 ("Exchange Act") and, in particular, Sections 6(b)(5)3 and 11A(a)(1)(C)(iii)4 of the
Exchange Act, and that the Commission, therefore, should affirm the action by delegated
authority approving the Proposal.
Inverse (-1X) and leveraged (2X, -2X, 3X, -3X) exchange-traded products ("ETPs") such as the
Funds, which have risks different than those of unleveraged securities, certainly warrant
increased diligence by broker-dealers making recommendations to their customers. We do not
believe, however, that the Commission should determine that the complexity and risks
associated with these instruments makes the Exchange's Proposal to list and trade them not
consistent with the Exchange Act. The Exchange believes that such concerns are appropriately
addressed through the disclosure requirements to which such securities are subject and the
regulatory requirements applicable to broker-dealers, including recommending securities only to
persons for whom they are suitable.

The Funds Have Provided Extensive Risk Disclosure
Like other inverse and leveraged ETPs listed on NYSE Arca, 5 the Funds have provided
extensive disclosure in their registration statement on Form S-1 of risks specific to the Funds, 6
including that:
•

3

4

5

6

the Funds do not attempt to, and should not be expected to, provide returns which are
approximately four times the total performance or approximately four times the inverse of
Section 6(b)(5) of the 1934 Act requires, among other things, that the Exchange's rules
be designed to prevent fraudulent and manipulative acts and practices, to promote just
and equitable principles of trade, to remove impediments to and perfect the mechanism
of a free and open market and a national market system, and, in general, to protect
investors and the public interest.
Section 11A(a)(1 )(C)(iii) of the 1934 Act sets forth Congress's finding that it is in the
public interest and appropriate for the protection of investors and the maintenance of fair
and orderly markets to assure the availability to brokers, dealers, and investors of
information with respect to quotations for, and transactions in, securities.
NYSE Arca currently lists 170 issues of inverse or leveraged Investment Company Units
(exchange-traded funds) registered under the Investment Company Act of 1940 and 18
issues of inverse or leveraged Trust Issued Receipts registered under the Securities Act
of 1933 (15 U.S.C. 77a). These securities either have been listed on the Exchange
pursuant to generic listing criteria in NYSE Arca Equities Rule 5.2U)(3) for Investment
Company Units, or have been approved by the Commission pursuant to Section 19(b)(2)
of the 1934 Act for Exchange listing and trading. Among the issues of Trust Issued
Receipts approved by the Commission are issues that seek daily investment results that
correspond to three times (300%) or three times the inverse (-300%) of the daily
performance of a specified benchmark. See. e.g., Securities Exchange Act Release
No. 66553 (March 9, 2012), 77 FR 15440 (March 15, 2012) (SR-NYSEArca-2012-04)
(order approving proposed rule change relating to listing and trading of shares of 26
series of ProShares Trust II under NYSE Arca Equities Rule 8.200, Commentary .02).
See the Trust's registration statement on Form S-1 under the Securities Act of 1933 (15
U.S.C. 77a) ("Securities Acr), dated September 30, 2016 (File No. 333-213911) (the
"Registration Statement").
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the total performance, respectively, of the Funds' respective Benchmark7 for periods
other than a single day.
•

each Fund is different and riskier than other exchange-traded products that do not use
leverage.

•

the Funds may not be suitable for all investors, and shareholders should actively
manage and monitor their investments on a daily basis.

•

the Funds should be used only by knowledgeable investors who understand the
potential consequences of seeking daily leveraged investment results.

•

the return for investors that invest for periods less than a full trading day or for a period
different than a trading day will not be the product of the return of a Fund's stated
primary daily leveraged investment objective and the performance of the Benchmark for
the full trading day.

The Trust, like other inverse and leveraged ETP issuers, states repeatedly in its registration
statement that these securities are not intended as long-term investments, or even as
investments to be held for more than one day, and that investors should monitor their
investments frequently. By emphasizing this usingle day" characteristic, the Funds, like other
leveraged ETPs, clearly inform investors that these securities must not be viewed the same way
investors view common stocks or other unleveraged investments. The Exchange believes this
level of disclosure, together with enhanced sales practice procedures (referenced below), serve
to protect investors by helping ensure they are informed fully of the investment characteristics
and risks.

Sales of Fund Shares Will Be Subject to Extensive Sales Practice Obligations
Both the Commission and the Financial Industry Regulatory Authority ("FINRA") have informed
investors regarding the risks associated with inverse and leveraged ETPs, and, specifically, that
the performance of these products over a period of greater than one day may be significantly
different than the stated daily performance objective. 8 FINRA also has issued Regulatory
Notices reminding broker-dealers of their regulatory obligations when recommending
investments in these securities. 9 Moreover1 both the Commission and FINRA have taken
regulatory action, and have imposed substantial fines, when they have identified deficiencies in
sales practices relating to inverse and leveraged ETPs, including

7

The Benchmark is the closing settlement price for lead month (i.e., the "near month" or
next-to-expire) Standard & Pear's 500 Stock Price Index Futures contracts traded on the
Chicago Mercantile Exchange.

8

See. e.g., Investor Alerts and Bulletins 1 August 1, 2009, "Leveraged and Inverse ETFs:
Specialized Products with Extra Risks for Buy-and-Hold Investors".

9

See. e.g., FINRA Regulatory Notice 09-31, in which FINRA stated that inverse and
leveraged ETFs that are reset daily typically are unsuitable for retail investors who plan
to hold them for longer than one trading session, particularly in volatile markets.
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•
•
•
•
•
•

deficiencies in procedures to establish that such ETPs are suitable investments for
individual clients; 10
deficiencies in account opening procedures;
lack of formal training procedures and written procedures relating to leveraged ETP
sales;
lack of procedures to address risks associated with longer-term holding periods;
deficiencies in supervisory procedures; and
failure to monitor inverse and leveraged ETP positions on an ongoing basis. 11

The Commission's and FINRA's recent actions in this area reinforce that broker-dealers that
choose to recommend leveraged ETP investments must implement procedures to minimize the
potential for investor losses due to misunderstanding or misinformation. Those broker-dealers
that choose not to expend the resources to implement appropriate procedures will choose not to
offer inverse or leveraged ETPs to their clients.

Trading in Shares of the Funds Will Be Subject to Exchange and FINRA Surveillance
As the Exchange represented in its Proposal, the trading in the Shares of the Funds would be
subject to the existing trading surveillances administered by the Exchange, as well as cross
market surveillances administered by FINRA on behalf of the Exchange. The Exchange also
represented that it believes these procedures are adequate to properly monitor Exchange
trading of the Shares in all Exchange trading sessions and to deter and detect violations of
Exchange rules and applicable federal securities laws. The Exchange and/or FINRA will
communicate as needed regarding trading in the Shares and specified futures and other
financial instruments with other markets or other entities that are members of the lntermarket
Surveillance Group ("ISG") and may obtain information regarding trading in such securities and
financial instruments from other ISG members. Moreover, as noted in the Approval Order, there
will be a substantial amount of information publicly available regarding trading in shares of the

10

11

FINRA Rule 2111 (Suitability) provides, in part, that a member or an associated person
must have a reasonable basis to believe that a recommended transaction or investment
strategy involving a security or securities is suitable for the customer, based on the
information obtained through the reasonable diligence of the member or associated
person to ascertain the customer's investment profile. NYSE Arca Rule 9.2(a) (Diligence
as to Accounts) provides, in part, that, in recommending to a customer the purchase,
sale or exchange of any security, an [Equity Trading Permit] Holder shall have
reasonable grounds for believing that the recommendation is suitable for such customer
upon the basis of any facts disclosed by the customer as to his other security holdings,
financial situation and needs. The Exchange informs Equity Trading Permit Holders of
the requirements of NYSE Arca Rule 9.2(a), and of the application of specific FINRA
Regulatory Notices, in Regulatory Bulletins issued upon commencement of Exchange
trading in shares of inverse or leveraged ETPs.
See. e.g., In the Matter of Morgan Stanley Smith Barney, LLC, Investment Advisers Act
of 1940 Release No. 4649 (February 14, 2017), Administrative Proceeding File No. 3
17845; FINRA Letter of Acceptance, Waiver and Consent Nos. 2012034576901 and
2011025493401, January 9, 2014 (Stifel, Nicolaus and Century Securities); Fl NRA
Letter of Acceptance, Waiver and Consent No. 2012032541401, February 24, 2014
(Berthe! Fisher and Affiliate, Securities Management & Research).
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Funds and the Funds' holdings, including specific information on the Funds' website detailing
the Funds' holdings daily. 12

For the foregoing reasons, the Exchange requests that the Commission promptly affirm the
Approval Order.
Sincerely,

Douglas M. Yanes
Head of Exchange Traded Products
New York Stock Exchange

cc:

Hon. Jay Clayton, Chairman
Hon. Michael Piwowar, Commissioner
Hon. Kara Stein, Commissioner
Heather Seidel, Acting Director, Division of Trading and Markets
David Shlllman, Associate Director, Division of Trading and Markets

12

The Approval Order notes that u[o]n a daily basis, the Sponsor will disclose on the
Funds' website the following information regarding each portfolio holding, as applicable
to the type of holding: ticker symbol, CUSIP number or other identifier, if any; a
description of the holding (including the type of holding, such as the type of swap); the
identity of the security, index or other asset or instrument underlying the holding, if any;
for options, the option strike price; quantity held (as measured by, for example, par
value, notional value or number of shares, contracts or units); maturity date, if any;
market value of the holding; and the percentage weighting of the holding in a Fund's
portfolio. The Funds' website will also include the prospectus, data relating to the NAV,
and other applicable quantitative information for each Fund.n

