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March 10,2016 

Brent J. Fields 

Secretary 
U.S. Securities and Exchange Commission 
100 F Street, NE 

Washington, OC 20549-1090 

Re: Proposed Rule Change to Adopt NYSE Area Equities Rule 8.900 to Permit Listingand Trading of 
Managed Portfolio Shares and to Permit Listing and Trading of Shares of Fifteen Issues of the 
Precidian ETFs Trust (Release No. 34-77117; File No. SR-NYSEARCA-2016-08) 

Dear Mr. Fields: 

Thank you for the opportunity to comment on the above-referenced filing (Filing) by NYSE Area, 
Inc. (the Exchange) to permit the listingand tradingof Managed Portfolio Shares (Shares) and the listing 
andtrading of Shares of 15series (Funds) of the Precidian ETFs Trust (Trust).1 The Filing relates to a 
request2 bythe Trust and otherparties for exemptive relief from various provisions of the Investment 
Company Act of 1940, as amended (Exemptive Application), and a registration statement purportedly 
filed3 bythe Trust on Form N-IA under the Securities Act of 1933, as amended (Registration Statement). 
In this letter, the Filing and the Exemptive Application are treated as elements of a single proposal 
(Proposal) and the various filing parties are referred to as the "Applicants." For a more complete 
description of the Proposal, please refer to the Filing and the Exemptive Application. Unless otherwise 
noted, the capitalized terms used have the same meanings as in those documents. Where the Filing and 

As background, I am the author of The Exchange-Traded Funds Manual (Second Edition, Wiley, 2010) and numerous other 
publications on the topic of exchange-traded products. Since 2003,1 have been the principalof a consulting business now 
operating as ETF Consultants.com, inc. Iwas previously Managing Directorfor ETF Product Development at Nuveen 
Investments and Senior Vice President for New Product Development at the American Stock Exchange. In 200S, Managed 
ETFs™ LLC (Managed ETFs), of which Iam a principal,filed an application for exemptive relief to permit the offering of certain 
actively managed ETFs (FileNo. 812-13228 (May 29,2005); no longer active). The intellectual property developed by 
Managed ETFs was subsequently sold to an affiliate of Eaton Vance Corp. (Eaton Vance) and forms much of the basis for the 
new NextShares™ exchange-traded managed funds (NextShares), for which the Commission granted exemptive relief in 
December 2014 and Eaton Vance launched the first fund in February 2016. Eaton Vance staff assisted in the preparation of 
this letter. Because NextShares may be competitive with the Shares and because Ihave a retained economic interest, my 
views may be considered subject to a conflict of interest. My comments are made in the public interest and, to the best of my 
ability, are not influenced by any conflict. 

' See File No. 812-1440S (September 21, 2015). Footnote 11 onpage 9of theFiling erroneously describes the Filing asrelating 
to an earlier exemptive application submitted by the Trust (File No. 812-14116 dated July 18, 2013) that was withdrawn on 
November 14,2014 following notice by the Commission that it preliminarily intended to deny the application. 

In footnote 11 on page 9 of the Filing, Applicants state that "[o]n September 21,2015, the Trust filed a registration statement 
on Form N-IA under the Securities Act of 1933... and under the 1940 Act relating to the Funds (File Nos. 333-171987 and 
811-22524)." No record of a registration statement filing coveringthe 15 subject Fundscan be found on the SEC website. 



the Exemptive Application use different terminology or conflict, the Filing is followed unless otherwise 
noted. 

Summary of the Proposal 

The Fundsare proposed actively managed exchange-traded funds (ETFs) whose investments 
would consist of longand short positions in U.S.-listed securities, including other ETFs. Allexchange­
listed equity securities in which the Funds may invest would be listed and traded on U.S. national 
securitiesexchanges. In additionto U.S-listed securities, Fund investments may include repurchase 
agreements and reverse repurchaseagreements, cash and cashequivalents, and investments in money 
market funds and other investment companies. Each Fund could invest up to 15% of its net assets in 
illiquid assets, as determined at the time of investment. No Fund would be permitted to invest in 
options, futures, forwards, swaps or leveraged ETFs, orto use investments for leverage purposes. 

The Shares would listandtradeon the Exchange during the Exchange's Core Trading Session, 
and may also trade on othernational securities exchanges pursuant to unlisted trading privileges. To 
maintain the confidentiality of their investment programs, the Funds would not disclose the identityof 
current portfolio holdings on a daily basis, as isnow required for all actively managed ETFs. Instead, the 
Funds woulddisclose their holdings on the same basis as mutual funds, at leastquarterly with no more 
than a 60-day lag. 

Authorized Participants could transactwith a Fund to purchase and redeem Shares in Creation 
Units of 25,000or more Shares in exchange forthe Fund's then-currentCreation Basket,which is 
generally expectedto mirror the Fund's portfolio holdings pro rata. Transfer of portfolio securities to 
and from the Fund byAuthorized Participants would be required to be effectedthrough a confidential 
brokerage account (Confidential Account) established with a bank or broker-dealer selected from a list 
provided by the Fund (Trusted Agent). ATrusted Agentwould serve asa fiduciary between the Fund 
and the Confidential Account holder. 

Before the commencementof trading each Business Day, each Trusted Agentwould be 
provided, ona confidential basis, withthe names and quantities of the instruments comprising the 
Creation Basket and the holdings of the Fund used in determining the Fund's NAV for that day. The 
Trusted Agent would generally not be permitted to disclose the Fund's Creation Basket and holdings 
information, but could trade inthe underlying securities forthe benefit of the associated Authorized 
Participant at its direction. By transacting through itsConfidential Account, an Authorized Participant 
could enterintooffsetting trades in connection with its creations and redemptions and hedge its 
intraday Share positions without knowing the identity of the Fund's holdings. 

Although direct purchases and redemptions of Shares would be limited to Creation Unit 
transactions byorthrough Authorized Participants, Non-Authorized Participant Market Makers and 
other market participants could establish and maintain Confidential Accounts with Trusted Agents and 
use aggregate purchases and sales of Fund holdings entered onablind basis to hedge their intraday 
Share positions, which the Applicants refer to as "Bona Fide Arbitrage."4 

See Filing at pages 11-14. 
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Once every second throughout the Exchange's CoreTrading Sessioneach Business Day, the 
Exchange would disseminate a Verified IntradayIndicative Value (VIIV) of the Fund's current holdings, 
which market participants could use to evaluate the relationshipbetween the Fund's market price and 
the underlying value of Fund holdings. For purposes of the VIIV, Fund securities would be valued based 
on the midpoint between the currentlydisseminated national best bidand offer quotations. Each Fund 
wouldutilize two independent sources of pricing information and a "Pricing Verification Agent" that 
would continuously compare the two data streams for consistency. Whenever the Pricing Verification 
Agent identifies a material discrepancy betweenthe two data streams,the Exchange would be notified 
and would halt Fund trading until the discrepancy is resolved. 

Compared to actively managed ETFs as approved to date, the Funds' principal distinguishing 
features would be: (a) restricting Fund investments to U.S.-listed securities and short-term instruments; 
(b) disclosing portfolio holdings quarterly with a lag, ratherthan on a currentdaily basis; (c) limiting 
purchases and redemptions of Creation Units of Shares to transactions through Confidential Accounts; 
(d) disseminating VIIVs at one-second intervals throughout the Exchange's Core Trading Session; and (e) 
relying on dissemination of VIIVs and transactions byAuthorized Participants and Non-Authorized 
Participant Market Makers through Confidential Accounts, rather than daily holdings disclosures and 
transactions directlybyAuthorized Participantsand Non-Authorized Participant Market Makers, as the 
primary basisfor seekingto ensure the Shares'secondarymarket trading efficiency. 

The Applicants assert their beliefthat the Funds will bring "significant advantages" over 
investments in actively managed mutual funds, including lower operating costs,enhanced tax efficiency 
and enabling investors to buy and sell Shares intraday onan Exchange.5 The Adviser represents that, 
unlike fully transparent ETFs, the Funds' proposed method of operation "will preserve the integrity of 
the active investment strategy and eliminate the potential for "free riding" or "front-running"" of the 
Fund's portfolio trades.6 In thesecondary market trading ofShares, theApplicants assert thatthe 
Funds' manner of trading "will not lead to significant deviationsbetween the shares' Bid/Ask Price and 
NAV."7 

Applicants' Prior Proposals 

Relevant to an understanding ofthe Proposal isthe history of related proposals previously 
submitted by the Applicantsfor consideration bythe Commission. On October 24, 2014, the 
Commission issued anorderdisapproving the Exchange's requested rule change to permit the listing 
and tradingof Managed Portfolio Sharesas then proposed (Applicants' First Proposal).8 On November 
14,2014, the Commission issuedan order granting the Applicants' request to withdrawthe associated 
exemptive application,9 which followed theCommission's notice (Notice) that it preliminarily intended 
to deny theapplication.10 Cited extensively in theNotice were comment letters addressing the 

See Exemptive Application at page 5. 

6 See Filing atpage 48.
 
7 SeeFiling at page 46.
 

8 Securities Exchange Act Release No. 34-73424; File No. SR-NYSEArca-2014-10 (October 24, 2014).
 
' Investment Company Act Release No. 31336; File No. 812-14116 (November 14, 2014).
 
10 Investment Company Act Release No. 31300; File No. 812-14116 (October 21, 2014). "The Commission preliminarily believes
 

thatthe specific features proposed bythe Applicants thatwould cause the proposed ETFs to operate without transparency 
fall far short of providing asuitable alternative to the arbitrage activity inETF shares that iscrucial to helping keepthe market 
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Applicant's First Proposal that Isubmitted on March 18,2014(March 2014 Comment Letter)11 and June 
23, 2014.12 

Shortly after the Commission's rejection of the Applicants' First Proposal, the Applicants 
submitted a new exemptive application describing a somewhat modified version of the same concept 
(Applicants' Second Proposal).13 On April 17,2015, theCommission staff responded bysending a letter 
to the Applicants (StaffLetter) concluding that the Applicants' Second Proposal "ratherthan addressing 
the fundamental concerns raised bythe Commission in the Notice, raises new substantiveregulatory 
issues," and, accordingly, that the staff "will recommend denial" to the Commission unless the 
Applicants withdraw or revise the proposal.14 

The current Proposal shares with its failed predecessors the objective to devise an actively 
managed ETF structure that provides a reliable mechanism for ensuring that the Shares will trade 
consistently close to the Fund'scurrent underlyingvalue, protects the confidentiality of the Fund's 
current portfolio information to prevent front runningand free riding, and, on an overall basis, 
demonstrates net investor benefitsconsistent with the 1940 Actrequirement forexemptive relief that 
the requested relief is"necessary or appropriate in the public interest and consistent with the 
protection ofinvestors."15 Novel elements ofthecurrent Proposal include creations and redemptions of 
Shares through Confidential Accounts (rather than through blind trusts) and public dissemination of 
VIIVs at one-second intervals (ratherthan "unverified" intraday indicative values (HVs) disseminated 
every 15 seconds for existing ETFs). 

General ETF Trading Concerns 

Overthe two years since my March 2014 Comment Letter respondingto the Applicants' First 
Proposal, public awareness of the strengths and weaknesses of the current ETF trading regime has 
significantly advanced. In June 2015,the Commission issueda request for public comment on ETF 
trading and related topics (June 2015 Request for Comment on ETFs),16 which has generated 40 
responses to date from a broad range of industry observers.17 Many of the responding letters, including 
my own, focused considerable attention on the poortradingefficiencyof many existing ETFs and the 
lack of trading cost transparency across the ETF landscape. 

price of current ETF shares at or close to the NAV pershare of the ETF. Accordingly, the Commission preliminarily believes 
that it isnot inthe public interestor consistent with the protection of investors orthe purposes fairly intended bythe policy 
andprovisions of the Actto grant the exemptive relief under section 6(c) thatthe Applicants seek."(seeNotice at page 12). 

Available at https://www.sec.BOv/comments/sr-nvsearca-2014-10/nvsearca201410-l.odf. 

Available at https://www.sec.eov/comments/sr-nvsearca-2014-10/nvsearca201410-4.pdf. 

13 Precidian ETFs Trust, etal.. File No. 812-14405 (December 22, 2014). 
14

Aredactedversion of the Staff Letterobtained through a Freedom of Information Act request is available at 
http://www.nextshares.com/reeulatorv-and-technical-documents.phptfother structures. 

Section6(c)of the 1940 Act permits the Commission to exempt any personor transactionsfrom any provision of the 1940 
Act if such exemption is necessaryor appropriate in the public interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of the act. 

16 See Securities Exchange Act Release No. 34-75165; File No. S7-11-15 (June 17,2015) available at 
https://www.sec.gov/rules/other/2015/34-75165.adf 

Comment letters received available at https://www.sec.gov/comments/s7-ll-15/s71115.shtml. 

https://www.sec.gov/comments/s7-ll-15/s71115.shtml
https://www.sec.gov/rules/other/2015/34-75165.adf
http://www.nextshares.com/reeulatorv-and-technical-documents.phptfother
https://www.sec.eov/comments/sr-nvsearca-2014-10/nvsearca201410-4.pdf
https://www.sec.BOv/comments/sr-nvsearca-2014-10/nvsearca201410-l.odf
http:observers.17
http:proposal.14
http:Proposal).13


On August 24,2015, the U.S. equity markets and related futures markets experienced unusual 
price volatility, particularly in the period surroundingthe U.S. market open. Trading in a large number of 
U.S.-listed ETFs wasseverely disrupted, with a significant numberexperiencing wideswings in intraday 
prices and tradingpausestriggered bythe National Market System Plan to Address Extraordinary 
Market Volatility (commonly known asthe Limit Up-Limit Down, or "LULD," Plan). According to a 
research note issued bythe Commission's Staffof the Office of Analytics and Research in the Division of 
Trading and Markets (SEC Staff Note),18 ETFs and other exchange-traded products investing primarily in 
U.S. equities (U.S. Equity ETPs) were much more affected than other types of ETFs, with 41.9% of U.S. 
Equity ETPs experiencing at least one LULD halt and a mean intraday high-lowtrading range of 19.2%. 
According to the SEC Staff Note, the mostvolatile 24 U.S. Equity ETPs investing in large-cap and mid-cap 
stocks experienced an average of 8.2 LULD haltsand hada mean intraday high-low trading rangeof 
42.8%. Any illusion that existing U.S. equity ETFs always trade smoothly and predictablywas shattered 
lastAugust 24th. 

In the wake ofthe troubling trading performance of ETFs onAugust 24th, it should come as no 
surprise that multiple Commissioners have expressed grave concerns. In October, former Commissioner 
Luis Aguilar suggested that "it may be time to reexamine the entireETF ecosystem."19 And lastmonth, 
Commissioner Kara M.Stein calledfor a "holistic look" at ETFs and related products, their transparency 
and howthey interact inthe capital markets.20 

The current Proposal must be evaluated inthe context of an ETF trading and regulatory 
environment that issignificantly unsettled. Whateverthe normal standard for considering the approval 
of a potentially groundbreaking new, less-transparent ETF structure, a meaningfully higherstandard 
should certainlyapply until the Commission iscompletelycomfortable with the state of the ETF market, 
a far cry from where we are today. 

Assessment of the Current Proposal 

This analysis concludes that the current Proposal has a number of fatal flaws that, like the 
Proposal's predecessors, strongly recommend againstapproval. Significant deficiencies undermine the 
Proposal'sobjectives,diminish or call into question the purported benefits, expose Fund investors to 
potential harm and run afoul of federal securities law principles. In the followingsections Iaddress in 
detail the Proposal's deficiencies and providecommentaryon other considerations that the Commission 
should include in its evaluation of the Proposal. 

Missing Trust Document 

Asnoted in footnote 3 above, the Registration Statement purportedly filed by the Trust on 
September 21, 2015 cannot be found on the SEC website by referencing either the registrant name or 
file number provided. The Filing makes over a dozen references to a "RegistrationStatement" or "N-IA" 

is 
Available at https://www.sec.gov/marketstructure/research/equitv market volatilitv.pdf. 

Available at https://www.sec.gov/news/statement/riow-can-markets-adapt-to-rapid-erowth-etfs.html. 

20 Available at https://www.sec.BOv/news/speech/stein-sec-speaks-2016.html. Also see 
https://www.sec.gov/news/speech/stein-2015-remarks-harvard-law-school.html 
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https://www.sec.gov/news/speech/stein-2015-remarks-harvard-law-school.html
https://www.sec.gov/news/statement/riow-can-markets-adapt-to-rapid-erowth-etfs.html
https://www.sec.gov/marketstructure/research/equitv
http:markets.20


for the 15 subject Funds that appears not to exist. Because the Registration Statement provides 
otherwise unavailable essential information about the Funds' proposed investment strategiesand the 
disclosures to be provided to investors, the Proposal cannot be fully evaluated at this time. As such, the 
Filing should be rejected as incomplete. 

Background on ETF Trading 

ETFs offered in the U.S. are generally regulated as open-end funds. By law, open-end funds are 
normally required to redeem their shares on demand at the fund's next-determined NAV. As a 
condition forgranting ETF exemptive relief, the Commission hasconsistently requiredthat a reliable 
mechanism exists to ensure that the ETF's investorswill have the ongoingabilityto sell their shares at 
prices that closely approximate NAV. Such a mechanism is essential because ETFs do not issue or 
redeem their individual shares at NAV. In granting relief from section 22(d) of the 1940 Act and rule 
22c-l thereunder, the Commission relieson the close tie between the pricesat which retail investors 
may transact in the secondary market and the NAV at which Authorized Participants and other market 
makers may directly purchase and redeem shares to make the finding that the ETF's shareholders are 
being treated equitably. 

In the exemptive relief granted to date for activelymanaged ETFs, the Commission has required 
the ETFs to provide daily transparency of their portfolio holdings. This transparency givesmarket 
makers the abilityto value the ETF portfolio on an intraday basis and to conduct the arbitrage trading 
that is required to keep the market price of ETF sharesat or closeto the fund's underlyingvalue. 
Knowing an ETF's current portfolio holdings provides market makers with two pieces of information vital 
to effective arbitrage: first, the current value of the ETF's holdings, which tells the market maker 
whether potential arbitrage profits are available, either in buying sharesbelow currentvalue or selling 
shares above this value; and second, what market exposures the market maker should assume to offset 
the market risk it takes on when it goes long or short the ETF's shares. 

Market makers that enter into arbitrage positions in ETF shares and offsetting market exposures 
can unwind their ETF positions at NAV (plus or minus a transaction fee) by transacting with the ETF 
through an Authorized Participant to purchase or redeem Creation Units of shares. If a market maker 
has hedged its ETF share inventory by buying or selling the securities that constitute the ETF's current 
Creation Basket, the market maker can unwind its hedge, and lock in arbitrage profits, as it closes its ETF 
position by (a) depositing the Creation Basket securities to the ETF (to close a long position in such 
securities) in a purchase of fund shares or (b) receiving Creation Basketsecurities from the ETF (to close 
a short position in such securities) in a redemption of fund shares. 

ETF market makers commonly employ transactions in a representative hedge portfolio, rather 
than tradingthe Creation Basketsecurities pro rata, to add or subtract offsetting market exposure as 
they build short or long inventory positions in ETF sharesthrough intradaytrading. Transacting in a 
hedge portfolio may be easierto implement or more cost effective for a market maker than buyingor 
selling the Creation Basket securities. Moreover, for ETFs holding foreign securities that do not trade 
during U.S. market hours, it may not be possible for a market maker to hedge its ETF positions by 
simultaneously trading in the Creation Basket securities. For a market maker that uses trading in a 
hedge portfolio to offset changes in its ETF positions, the arbitrage profits it earns will fluctuate to the 
extent that the hedge portfolio deviates in performance from that of the ETF over their respective 
holding periods.A loose correspondence between the hedge portfolioand the ETF's holdingsmeans 
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that arbitrage profits maybe highly variable. The moreuncertain the potential to earn arbitrage profits, 
the more market makers will seek to be compensated by trading the ETF with wide bid-ask spreads and 
variable premiums/discounts to the ETF's underlying value. 

The trading performance of ETFs varieswidelyacrossdifferent types of funds and over time, 
significantly influenced bythe costsand risks market makers assume in connection with fund arbitrage. 
Attached as Exhibit 1 are summaries of two measures of averagetradingcosts of equity ETFs for the 
years 2008 to 2015.21 For each category ofequity ETFs as classified by Morningstar, Exhibit 1shows the 
average of the absolutevalue of the daily closing premium/discount andthe average volatility of the 
daily closing premium/discountas measured based on the relationship between NAV and closing price 
for each ETF. The average of the absolute value of the daily closing premium/discount measures how 
far, on average, an ETF's closing price varies from NAV. The average volatilityof the dailyclosing 
premium/discount is the averageof the standarddeviation of observed premium/discount values for 
each ETF. Exhibit 1 separates index ETFs from actively managed ETFs and shows period averages for 
each ETF categorybased on (a) equallyweightingall funds inthe category (EW), (b) weighting funds 
based on their respective average net assets (AW) and (c)weighting funds based on their respective 
dollar trading volume (VW). 

As can be seen in Exhibit 1, measures of equity ETF trading costs varied significantly over 
different market environments and acrossdifferent categories of funds, primarily reflecting differences 
in the costs and risks of ETF market making. The more efficient the arbitrage process for a given ETF 
category in a given period, the lower the observed investor trading costs. At one extreme, in the 
generally benign market environment of 2014, investors in large-cap blend index ETFs (a category 
dominated by funds indexed to the S&P 500) experienced average (absolute value) closing 
premiums/discounts of 2 basis points (bps) and average premium/discount volatilityof 3 bps. At the 
other extreme, in the challenging 2008 market environment, investors in numerous ETF categories 
experience average(absolute value) closing premiums/discountsand average premium/discount 
volatility of more than 100 bps. 

Althoughaveragetradingcosts of equity ETFs have declined from the highsof 2008, the study 
results for 2015 (Ex. 1-1) indicate that economically significant trading costs remain in effect for 
numerous ETF categories, include categories with large assets. As an example, in 2015 investors in 
emerging market equity index ETFs experienced average (absolute value) closing premiums/discounts of 
48 bps AW and 56 bps VW, and average premium/discount volatility of 59 bps AW and 70 bps VW. The 
data on ETF premiums/discounts reflected in Exhibit 1 is consistent with the results of a recent academic 
study of ETF trading, which concluded that "the difference between [an ETF's] share priceand the value 
of the underlying portfolio is often economically significant, indicating that the unsophisticated investor 
may face anunexpected additional costwhen trading ETFs."22 

This and the accompanying Exhibit 2 are based on an analysis performed by the Eaton Vance Investment Analytics and Risk 
Measurement Group, an earlier version of which was included in the Eaton Vance response to the Commission's June 2015 
Request for Comment on ETFs, available at https://www.sec.gov/comments/s7-ll-15/s71115.shtml. The ETF Transaction 
Cost Paperreferenced below under "Scope of Proposal"developed similardata for several specific index ETFs. 

See Petajisto, Antti, 2013. "Inefficiencies in the Pricingof Exchange-Traded Funds." Available at http://www.petaiisto.net/. 
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In support of the Proposal, the Applicants assert23 that existing ETFs whoseholdings do not 
support low-risk arbitrage (e.g., due to differences intrading hours) generally tradeat acceptably tight 
bid-ask spreads and stable premiums/discounts. This isa key underpinning to the Applicants' argument 
that the Funds should be expected to trade acceptably well, despite not disclosing their current 
holdings. Ascan be seen in Exhibit 1, equity index ETFs investing in marketswhose trading hours do not 
corresponds to U.S. market hours, in fact, generally trade at significantly higher coststhan U.S. equity 
index ETFs. 

Attached as Exhibit 2 isa comparison of historical trading costs of actively managed equity ETFs 
versus equity index ETFs in the same Morningstar category over the period since the first active ETFs 
were introduced in 2008. Relevant to the Proposal, Exhibit 2 indicates that the costs to buyand sell 
activelymanagedequity ETFs reflected in closing premiums/discounts are generallyhigherthan the costs 
to buyandsell equity index ETFs in the same Morningstar category. In all periodsstudied (2008 - 2015), 
most Morningstar equity categories includingboth active and index ETFs showed higher average trading 
costs for active ETF investors than experienced, on average, by index ETF investors in the same category. 
This holds true whether measuring trading costs based on the absolute value of the daily closing 
premium/discount or the volatility of the daily closing premium/discount, and whether basing the 
experience of the average ETF investor on fund size (AW) or fund share trading volume (VW). Observed 
active ETF trading costs were consistently higheracross essentially all US. equity categories. 

The observed higher trading costs of activelymanaged equity ETFs versus equity index ETFs are 
primarily attributable to three factors: (a) active ETFs are generally smaller than index ETFs in the same 
category, reflecting greater scale economies in the management of index-based products and the 
relative newness of active ETFs; (b) adjusted for fund size, active ETFs often trade less actively than 
corresponding index ETFs, since index products are generally more attractive for use as short-term 
market exposure vehicles; and (c) index ETFs are generally easier for market makers to arbitrage 
because, in addition to trading directly in the underlying fund holdings, a market maker in index ETFs 
can hedge its ETF positions intraday by transacting in corresponding index futures and options contracts, 
index swaps, similar index ETFs and other index portfolio instruments without incurring meaningful basis 
risk. On average, the more cumbersome process of hedging ETF share inventory positions makes active 
ETFs more difficult and costly to arbitrage, which is consistent with the observation from Exhibit 2 that 
active ETFs are generally more expensive to buy and sell than corresponding index products. 

See Filing at pages 45-46. "(C)ertain existing ETFs with portfolios of foreign securities have shown their ability to trade 
efficiently in the secondary market at approximately their NAVeven though they do not provide opportunities for riskless 
arbitragetransactions duringmuch of the trading day. Such ETFs have been shown to have pricingcharacteristicsvery 
similar to ETFs that can be arbitraged in this manner. Forexample, index-based ETFs containing securities that trade during 
different trading hours than the ETF, such as ETFs that hold Asian stocks, have demonstrated efficient pricing characteristics 
notwithstanding the inability of market professionals to engage in "riskless arbitrage" with respect to the underlying 
portfolio for most, or even all, of the U.S. trading day when Asian markets are closed. Pricing for shares of such ETFs is 
efficient because market professionals are still able to hedge their positions with offsetting, correlated positions in derivative 
instruments during the entire trading day." 
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The Funds' Proposed Arbitrage Mechanism 

Different from allactivelymanaged ETFs approvedto date, the Proposal does not include a 
requirement orthe expectation that the Funds would disclose their full current portfolio holdings24 each 
Business Day. Instead, the Funds propose to disclose their holdings on a quarterly basiswith a lagof not 
more than 60 days, consistent with mutual fund disclosure requirements. 

Because the Funds would not disclose theirholdings on a daily basis, the Applicants propose a 
different mechanism to seek to ensurethat secondary market trading prices of Shares arealigned with 
underlying Fundvalues. As described in the Filing and the Exemptive Application, Fund market makers 
would: (a) use the VIIVs disseminated at one-second intervals throughout the Exchange's Core Trading 
Session to identify potential opportunities to earn arbitrage profits by either sellingShares above the 
underlying value of the Fund's net assets or buying Shares belowthis value; (b) enter into arbitrage 
transactions by instructing the Trusted Agent that oversees their Confidential Account to buy or sell 
offsetting aggregate positions inthe Fund's underlying securities as they sellor buy Shares intraday; 
and/or (c) as a complement or substitute for arbitrage transactions effected through Confidential 
Accounts, independently construct and manage portfoliohedges to offset the market riskexposures of 
their Share positions, based principally on knowledge about a Fund's means of achieving its investment 
objective and information about the Fund's current portfolio positions derived from time-series analysis 
of changes inVIIVs. According to the Applicants, "the real-timedissemination of a fund's VIIV, the ability 
for market makers to engage [in] riskless arbitrage through the Bona Fide Arbitrage mechanism, 
together with the rightof Authorized Participants to create and redeem each day at the NAV, will be 
sufficient for market participants to value and trade shares in a manner that will not lead to significant 
deviations between the shares' Bid/Ask Price and NAV."25 

In support of the proposed arbitragemechanism, the Applicantsstate that "the Exchange, after 
consulting with various Lead Market Makers that trade ETFs on the Exchange, believes that market 
makers will be able to make efficient and liquid markets priced near the VIIV as long as an accurate VIIV 
is disseminated every second, market makers have knowledge of a fund's means of achieving its 
investment objective even without daily disclosure of a fund's underlying portfolio, and are able to 
engage in Bona Fide Arbitrage. The Exchange believes that market makers will employ risk-management 
techniques such as Bona Fide Arbitrage in addition to "statistical arbitrage", which is currently used 
throughout the financial services industry, to make efficient markets in exchange traded products. This 
ability should permit market makers to make efficient markets in shares without knowledge of a fund's 
underlying portfolio."26 

Despite these assurances, it is clear that market makers will face significant impediments to 
successfully arbitraging the Funds' Shares, leading the Funds to trade at wider bid-ask spreads and more 
variable premiums/discounts than actively managed ETFs availabletoday. 

All existing actively managed ETFs are required to include on their sponsor's public website, updated each Business Day prior 
to the opening of market trading, a complete listing of the holdings that will be used to determine the ETF's NAVon such day. 
Index ETFs are required to make available to market members through NSCC daily creation and redemption composition files 
that either replicate, or closely approximate, the fund's holdings. Although not required, most index ETFs also disclose their 
full holdings on the sponsor's website on a daily basis. 

See Filingat pages 46 and 48. 

26 ibid at page 43. 



Reliance on VIIVs. A key component of the Applicant's proposed approach to maintain price­
value alignment of the Shares isdisseminating VIIVs at one-second intervals throughout the Exchange's 
Core Trading Session each Business Day. The Applicants assert that the VIIV would provide significantly 
more valuable informationto market makers and other Fund investors seeking to evaluate the 
relationship between a Fund's markettrading prices andunderlying Fund valuesthan is provided by the 
HVs disseminated today for ETFs. 

The asserted improvement inVIIVs over ETF HVs reflects the Applicants' intent to: (a) calculate 
and disseminate intraday Fund valuations at one-second intervals ratherthan every 15 seconds (like 
HVs); (b) source valuations of each portfolio holding from at leasttwo Independent Pricing Sources and 
engage a Pricing Verification Agent to continuouslycompare the data streams from each Independent 
Pricing Agent and initiatea Sharetrading haltwhenever valuation differences of at least 25 bps persist 
for 60 seconds; (c) value Fund securities based on the midpoint between the current national best bid 
and offer quotations ratherthan last sale price (which may update less frequently); (d) seek to include in 
the VIIV calculation all accrued Fund incomeand expenses, including anyextraordinary expenses, that 
would be taken into account in calculating the Fund's NAV for that day; (e) disclose on each Fund's 
website all Fund holdings that are currentlysubject to fair value pricing and the value of such holdings 
reflected in current VIIVs; (f) disclose on each Fund's website the specific methodologyfor calculating 
VIIVs; (g) maintain procedures for calculating VIIVs that are subject to at least annual review and 
approvalby each Fund's Board and the ongoing oversight of the Fund's chief compliance officer; (h) 
require each Independent Pricing Agent and the Pricing Verification Agent to contractually commit 
always"to act in good faith and to exercise reasonablecare, diligence and the expertise of an 
Independent Pricing Agent;"27 and (i) assert the Independent Pricing Agents' and the Pricing Verification 
Agent's legal liability for losses attributable to their negligence,and attribute ultimate responsibility for 
the calculation of VIIVsto the Fund.28 

Assuming that the Applicants can deliver on each of the above commitments, the proposed 
VIIVs should be significantly more valuable to market makers and other Fund investors than existing ETF 
HVs have proven to be. Whether VIIVs provide an adequate basis for ensuring the Funds' ongoing price-
value alignment and secondary market trading efficiency is quite a different matter. 

In comparing the proposed VIIVs to existing ETF HVs, it is important to understand the dramatic 
difference in the role of the disseminated intraday values: for the Funds, disseminating timely and 
accurate VIIVs is a key requirement for market trading efficiency; for existing ETFs, HVs have essentially 
zero relevance to Fund trading efficiency and limited overall utility to investors. Responding to the 

27 See Exemptive Application at page 11. 

"It is anticipated that under the terms of (a Fund's] contracts with the Independent Pricing Agentsand Pricing Verification 
Agent, each shall be liable to the Fund (or any person or entity claimingthrough or for the Fund) for loss, cost, expense and 
damages caused by an error in the calculation or dissemination of the VIIV resulting from a breach of the applicablecontract 
to the extent the breach constitutes bad faith, willful misconduct, reckless disregard or negligence in the performance of its 
obligations. Neither the Fund nor any service provider... shall be deemed liable for any errors in the calculation or 
dissemination of the VIIV resulting from any event beyond the reasonable control of either the Fund or a service provider. To 
the extent that any Fund might be found liable for an error in the calculation or dissemination of the VIIV, it anticipated that 
the Fund will have appropriate errors and omissions insurancethat would serve to protect the assets of the Fund from any 
such claim." (see Exemptive Application at page 11). 
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Commission's 2008 proposed ETF rule,29 the Exchange commented that it was"not convinced that the 
Intraday Value isa meaningful pricing tool for investors (in existing ETFs] in light of the availability of 
other pricing information" and"a public investor should not use the Intraday Value to determine the 
price at which the investorwillbuy or sella particular ETF."30 

The relevantcomparison forVIIVs is not versus the HVs of existing ETFs, but rather the 
independently derived real-time estimates of underlying fund value that ETF market makers use to 
identify arbitrage opportunities and manage theirrisk of holding ETF positions today. Because existing 
activelymanaged ETFs (and most index ETFs) provide full daily disclosure of their current portfolio,their 
marketmakers haveaccess to far better information aboutthe current value of Fund holdings than the 
proposed VIIVs would provide. 

Compared to the Fund's proposed VIIVs, the intraday Fund valuations that market makers 
routinely generate internallyand employ in their market making have the following significant 
advantages: 

•	 Internal market maker valuationsare significantly more precise than the proposed VIIVs. 
As proposed, the Funds would disclose VIIVs to the nearest whole cent and maintain 

NAVs in a range of $20-30. One cent on $20 is5 bps; one cent on $30 is3.3 bps. ETF 
market makers generally calculate their internal valuations to a precision of a fraction of 
a basis point. Truncating the precision of the Fund'sVIIV disclosures to a range of 3.3-5 
bps provides market makers with far less detailed valuations than they are accustomed 
to having. 

•	 Internalvaluations ofETF market makers includesignificant information not reflected in 
VIIVs. In calculating VIIVs, Applicants propose to value Fund securities based on the 
midpoint between the current national best bid and offer quotations. The bid-ask 
midpoint is a fairly crude valuation metric that does not capture important trading 
information that market makers frequently incorporate in their internal valuations: 
among others, the current bid-ask spread, the depth of the current order book on the 
bid and offer side of the market, and the predominance of current trading between bid-
side and offer-side transactions. As an example of how this information is useful, a 
market maker that is selling short an ETF's shares against net market demand is 
primarily interested in knowing the offer-side prices of the fund's underlying securities, 
since that is the side of the market on which the market maker would likely transact to 
hedge its fund share position or to purchase underlying securities to be delivered in a 
creation. Conversely, a market maker that is accumulating a long position in an ETF's 
shares will want to know the bid-side prices of the fund's underlying securities, since the 
market maker would likely transact on the bid side to hedge its long fund share position 
or sell the individual securities to be received in a redemption. In either case, the depth 
of market on the relevant side is at least as important as the best bid or best offer, since 
best bids and offers may not be representative of market prices to move larger blocks of 

29 
See Release Nos. 33-8901 and IC-28193; File No. S7-07-08 (March 11, 2008). 

See i30See CommentsComments ofof MaryMary Yeager,Yeager, CorporateCorporate Secretary,Secretary, NYSENYSE Area, Inc., May 29,2008 under File No. S7-07-08 (available at 
http://www.sec.gov/comments/s7-07-08/s70708-16.pdfl. 
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shares. Whereas a market maker inan existing ETF can incorporate the full complement 
of current marketdata into its internal valuations, the Funds' market makers would only 
know the midpoint values reflected in the VIIVs. 

The proposed VIIVs arenotcontinuously available andmayupdatewith economically 
meaningful delays. Althoughdissemination of VIIVs at one-second intervals may seem 
sufficient, the reality of current markets isthat securities prices often adjustsignificantly 
in fractions of a second (milliseconds or microseconds). The internalvaluationsused by 
ETF market makers update continuously, at frequencies much higher than once per 
second. In addition to discontinuous dissemination, a concern market makers will have 
about the proposed VIIVs not addressed in the Filing or Exemptive Application is latency 
- the time lagover which changes in a Fund's underlying securities prices are reflected 
in the next disseminated VIIV. The number of participating parties and steps involved in 
computing, verifying and disseminating the VIIVs raises suspicion that Fund VIIVs may 
routinely update with economically meaningful delays.31 

Theproposed VIIV verification process leaves significantroom for dissemination of 
erroneous values. As proposed, a Fund's Pricing Verification Agent would take no action 
to address observed discrepancies in VIIVinput prices until the calculated Fund values 
differ by at least 25 bps for 60 seconds. That's a huge disparity - 5 to 8 cents a share on 
a $25-30 NAV - farwider than the customary bid-ask spread of most domestic equity 
ETFs. No ETF market maker's internal valuation process would choose to ignore price 
disparities of that magnitude. Whatever comfort the Funds' proposed VIIV 
"verification" process seeks to provide is significantly compromised by the wide 
tolerance band on observed price deviations. 

The Fund's VIIV process does not address all potential intraday valuation errors. As 
described in the Exemptive Application, a Fund's Custodian would each Business Day be 
responsible for determining, and providing to each Independent Pricing Agent prior to 
the beginning of market trading, a "constituent basket file" consisting of all the Fund's 
investments, other assets and liabilities that will be reflected in the Fund's NAV for that 

day.32 Because each Independent Pricing Agent would utilize the sameconstituent 
basket file to determine intraday values, valuation discrepancies caused by errors in the 
constituent basket file could not be detected by the PricingVerification Agent using the 
proposed verification process. If the constituent basket file for a Fund includes material 
inaccuracies, the Fund will disseminate erroneous VIIVs. Corporate actions (mergers, 
stock splits, spinoffs, dividends and the like) in Fund securities are a source of potential 
error in the constituent basket files disseminated by Fund Custodians. Because, in 
practice, each corporate action must be reflected in constituent basket files the evening 
before the corporate action becomes effective, it can be a challenge for Fund Custodians 

31 
A further potential cause of economically meaningful delays in VIIVs versus market makers' interval valuations is that, in 
calculating their internal valuations, market makers may source pricing data directly from trading venues through proprietary 
data feeds, whereas the Funds will source their pricing data from the Consolidated Quotation System and UTP Plan Securities 
Information Processor (SIP). Proprietary data feeds routinely update faster than the SIP. 

See Exemptive Application at page 10. The HVsof existing ETFs are also calculated using constituent basket files determined 
by Custodians and disseminated to IIVcalculation agents. 
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to consistently account forthem correctly. One of the advantages to an ETF market 
maker of calculating intraday fund valuations internally is that this allowsthe market 
maker to perform its own accountingof corporate actions or to check the Fund 
Custodian's accounting. The lack of holdings transparency makes this impossible forthe 
Funds. Market makers' inability to verify that corporate actions areappropriately 
reflected in Fund VIIVs is asource of incremental risk for them compared to making 
markets in existing ETFs. 

The Fund's proposed process foradjusting VIIVs intheevent of trading haltsinportfolio 
securities is cumbersome and likely to result in errors in disseminated VIIVs. The Funds' 
proposed procedures provide that "should a portfolio security stop trading, the Pricing 
Verification Agent will immediately notify an officer of the Adviser, who will in turn 
notify the Fund's Fair Valuation Committee. The Fair Value Committee will then make a 
good faith pricing determination using a methodology approved by the Board of the 
Fund. In cases where the fair value price of the security is materially different from the 
pricing data provided by the Independent Pricing Sources and the Adviser determined 
that the ongoing pricing information is not likely to be reliable, the fairvalue will be 
used for calculation of the VIIV, and the Custodian will be instructed to disclose the 

identity and weight of the fair valued securities, as well as the fairvalue pricebeing used 
for the security."33 Left unsaid in this description is that, throughout this potentially 
protracted (lasting hours? days?) process, the Fund would continue to disseminate VIIVs 
at one-second intervals that do not reflect fair values of the halted security, and 
therefore may vary significantly from the Fund's true underlying value at that time. The 
internal valuation process of any existing ETF's market makers would almost certainly 
arrive at a fair estimate of the fund's current underlying value far faster than the 
cumbersome Fund process outlined above. 

Reliance on faulty VIIVs may expose market makers to unrecoverable losses. One of the 
significant constraints on the utility of the existing ETF IIV calculation and dissemination 
regime is that no responsible party stands behind the disseminated values - all parties 
involved disclaim liability. Buyer (and seller) beware is very much the rule of the day. 

The Filing and the Exemptive Application include statements attributing liability for the 
timeliness and accuracy of the VIIVsdisseminated for each Fund variously to the Fund 
itself, the Independent Pricing Agents and the Pricing Verification Agent.34 No similar 
liability appears to rest with the Exchange, its agents or the Reporting Authority 

responsible for disseminating the VIIVs.3S Moreover, the circumstances under which the 
Independent Pricing Agents and the Pricing Verification Agent are legally liable are 

limited.36 Whether a Fund could acquire insurance or otherwise make provisions to 
meet its legal liabilities inthe eventof a costly VIIV error is subject to doubt.37 Taken as 

See Exemptive Application at page 22. 

34 
See Exemptive Application at page 11. 

See Filingat page 7. 

See Exemptive Application at page 11. 
37 

ibid. Also see discussion under "Fund Costs and Liability Risks" below. 
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a whole, the ability of a market maker to successfully prosecute a claimfor damages 
resulting from a VIIV error issubstantially unclear. This is likelynot very comforting to a 
potential market maker trying to assess whether a valid claim against a Fund or service 
provider due to losses based on reliance on faulty VIIVs would be successful. IfVIIVs are 
not viewed as supported by responsible parties, market makers either won't participate 
in the Funds or will make markets only at spreads and premiums/discounts that are 
wide enough to cover the risks assumed. 

The Applicants acknowledge that "the ability of market participants to buy and sell Shares at 
prices near the VIIV is dependent upon their assessment that the VIIV is a reliable, indicative real-time 
value for a Fund's underlying holdings."38 On an overall basis, the proposed VIIVs would fail to provide a 
consistently reliable, real-time measure of intraday Fund values. 

The Funds' proposed VIIVs would offer market makers far less, and far less useful, intraday 
valuation information that they now have for existing ETFs. Compared to the internal valuations that 
ETF market makers now generate from daily fund holdings disclosures, the proposed VIIVs would 
provide intraday valuations that are significantly less precise, less robust, less continuous, less timely, 
more prone to errors, more subject to agency risks and vulnerable to potentially unrecoverable losses in 
the event of erroneous VIIVs. All else being equal (which it's not). Fund market makers' forced reliance 
on VIIVs to determine intraday Fund valuations is a source of significant incremental risk for them versus 
making markets in existing ETFs. This will surely translate into the Funds trading at wider bid-ask 
spreads and more variable premiums and discounts to NAV than similar existing ETFs. The lack of 
transparency of Fund holdings and the resulting loss of market maker control over their internal 
valuation process will also likely make the Funds especially prone to poor trading performance during 
periods of market stress and volatility. 

Transactions through Confidential Accounts. In the Funds' proposed method of operation, all 
trading in Creation Unit instruments in connection with Fund creations and redemptions would be 

required to be effected through a Confidential Account overseen by a Trusted Agent. Authorized 
Participants, Non-Authorized Participant Market Makers and other market participants seeking to make 

markets or take advantage of arbitrage opportunities in Shares may enter into an agreement to open a 
Confidential Account with a Trusted Agent selected from a list of banks and broker-dealers approved by 
the Fund. If a Trusted Agent is a bank, it would be required to have an affiliated broker-dealer to 
accommodate trades by the Confidential Account holder. The Trusted Agent would serve as a fiduciary 
between the Fund and the Confidential Account holder, and act as a broker-dealer on the Confidential 

Account holder's behalf. 

Before the commencement of market trading each Business Day, the Trusted Agent of each of a 
Fund's Confidential Account holders would be provided with (a) the names and quantities of the 
instruments comprising the Fund's Creation Basket and the estimated Balancing Amount for that day 
and (b) the identities and quantities of portfolio securities that will form the basis for the Fund's 
calculation of NAV on that day. The terms of the Confidential Account Agreements would provide that 
the Trusted Agent will not disclose the identity of the Creation Basket or any other identifying 
information regarding the portfolio securities of a Fund, except as required by law. 

38 SeeFiling at page 47. 
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Acting on execution instructions from a Confidential Account holder, a Trusted Agent would, on 
anaggregate basis, purchase orsellthe securities currently heldina Fund's portfolio for purposes of 
arbitrage and/or in-kind creation and redemption activity. Bytradingthrough their Confidential 
Accounts, Authorized Participants, Non-Authorized Participant Market Makers and other market 
participants seeking to make markets or take advantage of arbitrage opportunities could transact in the 
Fund's underlying securitieswithout knowingtheir identity. Arbitrage usingConfidential Account 
transactions would not necessarybe limited to Confidential Account holders; any investor that makes 
arrangement to transact through a broker-dealer that has established a Confidential Account could, in 
theory, engage in arbitrage trading. 

Compared to the usualmanner inwhich market makers in existing ETFs engage in arbitrage and 
buy and sell Creation Basket instruments, the proposed arrangement exposes market makers to 
significant additional costs, risks and lost opportunities. These include: 

•	 Therequired delegation of trade implementation and trade order management 
authority to third-party organizations. Efficient execution of portfolio hedging and 
Creation Unit instrument transactions is the heart and soul of effective ETF market 

making. No ETF market maker would ever voluntarily cede authority over these vital 
market-making functions to an outside organization. Less control means more cost and 
risk and less profit opportunity for market makers. 

•	 Wo ability for market makers to use their market knowledge and market positions to 
enhance arbitrage profits and minimize costs. Market makers don't manage their ETF 
arbitrage positions in a vacuum. Market makers' other activities - making markets in 
other ETFs and individual securities, lending and borrowing securities, managing risk 
across their entire book of business - frequently create opportunities to lower the costs 
and increase the profitability of their market making activities in a particular ETF. When 
transacting on a blind basis through Confidential Accounts, market makers could not, as 

a practical matter, use any market intelligence they have or any other positions they 
hold to enhance arbitrage efficiency. 

•	 Reduced incentive for third-party service providers to trade expeditiously and with low 
market impact. This is a classic agency problem. No Trusted Agent or other Confidential 
Account service provider could ever match the vested interest a profit-motivated 
market maker would have in ensuring consistently high levels of trading performance in 
the market maker's own account. 

•	 Forced pro rata hedging. A "perfect" hedge is very often not the best hedge. As 
explained under "Background on ETF Trading" above, ETF market makers commonly 
employ transactions in a representative hedge portfolio, rather than buying or selling 
the ETF's constituent securities pro rata, to add or subtract offsetting market exposure 
as they build short or long inventory positions in ETF shares through intraday trading. 
Transacting in a hedge portfolio may be easier to implement or more cost effective for a 
market maker than buying or selling the Creation Basket securities. For the Funds, 
arbitrage trading through Confidential Accounts would be limited to pro rata 
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transactions. Hedging sub-optimally causes market makers' arbitrage to be less 
efficient, which translates into worse Fund trading performance. 

•	 Slowertrade executions. Given the more involved routingof trade instructionsand 
trade orders that the Confidential Accountstructure would necessitate, hedgingand 
Creation Unit instrument transactions through Confident Accounts willalmost certainly 
take longer, on average, for a market maker to execute than similar transactions that 
the market maker executes internally. In arbitrage, time is money. Here again, less 
efficient arbitrage translates into worse Fund trading performance. 

•	 Constraintson sub-Creation Unit transactions. The Proposaldoes not address how (or 
if) Confidential Accounts could be used to buy and sell representative pro rataslicesof a 
Fund's portfolio in quantities less than a Creation Unit. At some minimum aggregate 
trade size, the pro rata trading approach breaks down. What happens when a market 
maker seeks to trade smaller pro rata positions through its Confidential Account? Can 
the Confidential Account arrangement accommodate smaller trades? What party takes 
responsibility for the basis risk that arises when smaller-sized traded positions are 
adjusted from pro rata? 

• Little or no ability for market makers to monitor trading in Confidential Accounts to 
ensure best execution or to evaluate trading performance. The blind nature of the 
trading relationship means market makers will have little or no ability to monitor the 
performance of trades made on their behalf. 

• Potential significant explicit costs to establish and maintain Confidential Accounts. 
Confidential Account holders will be responsible for paying their Trusted Agent and 
associated service providers. Ongoing costs incurred by market makers in connection 
with maintaining Confidential Accounts and associated broker-dealer arrangements may 
be significant. 

On an overall basis, the Funds' requirement that market makers transact on a blind basis 
through Confidential Accounts to effect trades in Creation Basket instruments and for "Bona Fide 
Arbitrage" imposes significant costs and risks on market makers and limits their opportunities for 
profitable trading. Market makers will respond in one of two ways - either (a) not participating in Fund 
market making or (b) making markets in the Funds' Shares only at wider bid-ask spreads and more 
variable premium/discount levels. The increased costs and risks and loss of control that the Confidential 
Account arrangement imposes on market makers will invariably translate into worse Fund trading 
performance. 

Direct Hedging Transactions. The Proposal describes how market makers could supplement or 
even replace their arbitrage trading through Confidential Accounts by entering into directly traded 
hedging transactions. As described in the Filing, "market makers, in addition to employing Bona Fide 
Arbitrage, may use the knowledge of a Fund's means of achieving its investment objective... to 
construct a hedging proxy for a Fund to manage a market maker's quoting risk in connection with 
trading Fund Shares. Market makers can then conduct statistical arbitrage between their hedging proxy 
(for example, the Russell 1000 Index) and Shares of a Fund, buying and selling one against the other over 
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the course of the trading day. They will evaluate how their proxy performed in comparison to the price 
of a Fund's Shares, and usethat analysis aswell asknowledge of risk metrics, such asvolatility and 
turnover, to enhance their proxycalculation to make it a more efficient hedge. Market makers ... have 
indicated to the Exchange that, after the first few daysof trading, there will be sufficient data to run a 
statistical analysis which will leadto spreads beingtightened substantially around the VIIV. This is similar 
to certain other existing exchange traded products (for example, ETFs that invest in foreign securities 
thatdo not trade during U. S. trading hours), in which spreads may begenerally wider in the early days 
of trading andthen narrow as market makers gain moreconfidence intheir real- time hedges."39 

While market makers may be able to gain some useful information about a Fund's current 
composition by knowing the Fund's investment objective and tracking performance correlations over 
time versus a known index, the amount of portfolio information that can be gleaned usingthis approach 
is limited.40 As aresult, any portfolio hedge constructed using this information would besubject to 
meaningful basis risk. The Applicants' comparison to ETFs holding foreign securities that do not trade 
duringU.S. trading hours is invalid, because all current ETFs provide significantlygreater holdings 
transparency than the Funds propose to provide. Because market makers would not know a Fund's 
current holdings, any hedging transactions that they enter on a direct basis would be especially prone to 
basis risk during periods of market stress or volatility. 

Conclusion and Recommendations. Different from existing ETFs, a Fund's market makers must 
rely on VIIVs calculated and disseminated by third parties to estimate intraday Fund values, cannot 
control their trading in Fund instruments in connection with creations and redemptions, and must use 
either transactions through third parties or hedging trades subject to unknown and potentially 
significant basis risk to manage their Share exposures and engage in arbitrage. Alltold, market makers' 
ability to engage in successful arbitrage will be significantly curtailed. Unavoidably, the extra costs and 
risks borne by market makers in connection with the required Confidential Account arrangement and 
forced reliance on VIIVs will be passed through to shareholders transacting in the secondary market and 
reflected as wider bid-ask spreads and more variable premiums/discounts for the Shares. 

The Funds are highly unlikely to trade with consistently narrow bid-ask spreads and tight 
premiums/discounts to NAV. The Funds will certainly trade worse than existing fully transparent active 
equity ETFs,41 which themselves trade consistently worsethan similar equity indexETFs. In addition, 
during periods of market stress and volatility, the Funds' lack of transparency will invariably cause 
spreads and premiums/discounts to widen disproportionately in relation to ETFs that provide daily 
holdings disclosure. 

The Proposal falls well short of meeting an appropriate secondary market liquidity standard, and 
should not be approved for this and other reasons stated in this letter. 

39 
See Filingat pages 14-15. 

40 
This assumes that market makers will not be able to derive the actual composition of a Fund's current portfolio from 
available information, but see "Reverse Engineering of Portfolio Holdings" below. 

41 This isconsistent with the understanding expressed in the Staff Letter responding to the Applicants' Second Proposal that"an 
ETF which has something less than full portfolio transparency will always [emphasis added] exhibit a greater and more 
persistent premium or discount and wider intraday price spread than an identical product with full portfolio transparency." 
(see footnote 20 on page S of the Staff Letter available at http://www.nextshares.com/regulatorv-and-technical­
documents.phptfother structures.) 
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Portfolio Data Security Concerns 

A novel aspect of the current Proposal that was not present inthe Applicants' First Proposal is 
the dissemination of a Fund's confidential portfolio information across a potentially wide networkof 
Trusted Agents, affiliated broker-dealers andotherservice providers involved inmanaging and 
implementing securities trades on behalf of the Confidential Accounts established and maintained by 
Authorized Participants, Non-Authorized Participant Market Makers and other market participants. In 
the Applicants' First Proposal, no confidential portfolio information would be disseminated other than 
to a Fund's Custodian and other existing fund service provider relationships. 

In the current Proposal, the Fund will provide to eachTrusted Agent, before the commencement 
of trading inShares on the Exchange each Business Day, "the identities andquantities of portfolio 
securities that will form the basis for a Fund'scalculation of NAV per Share at the end of the Business 
Day, as well as the names and quantities of the instruments comprising a "Creation Basket" ... for that 
day."42 The terms ofeach Confidential Account agreement will provide that theTrusted Agent will not 
disclose any identifying information regarding the portfolio securities of a Fund, "except as required by 
law."43 

A significant concern that arisesin connectionwith the current Proposal isthe potential for 
misappropriation or misuse of the Funds' confidential portfolio information communicated across a 
potentially broad network of organizationsand individuals within those organizations. If the Funds' 
confidential data is not completely secure, the Proposal's centralclaimthat the Funds' proposed 
method of operation "will preserve the integrity of the active investment strategy and eliminate the 
potential for"free riding" or "front-running"" of the Funds' portfolio trades"44 is invalid. 

Neither the Filing nor the Exemptive Application addresses concerns about portfolio data 
security or describes meaningful steps the Applicants will take to ensure against misappropriation or 
misuse. The Filing provides that "if any Trusted Agent is registered as a broker-dealer or is affiliated with 
a broker-dealer, such ... Trusted Agent will erect a "fire wall" between the ... Trusted Agent and (i) 
personnel of the broker-dealeror broker-dealeraffiliate, as applicable, or (ii) the Authorized Participant 
or non-Authorized Participant market maker [holding the Confidential Account], as applicable, with 
respect to access to information concerning the composition and/or changes to such [Fund's] 
portfolio."45 On its face, this representation is completely unworkable, as it fails to recognize that no"fire 
wall" can exist between a Trusted Agent and the personnel of its broker-dealer or broker-dealer affiliate 
because some such personnel would be required to know the Fund's confidential portfolio information to 
implement securities trades as instructed by the associated Confidential Account holder. 

In 2012, the Commission's Office of Compliance Inspections and Examinations issued a staff 
report (OCIE Staff Report)46 addressing control deficiencies inthe handling of material nonpublic 
information (MNPI) within broker-dealer organizations. Numerous concerns raised in the OCIE Staff 
Report would be directly applicable to the Funds' dissemination of confidential portfolio data to Trusted 

See Filingat page 12. 

43 See Exemptive Application at page 16. 
See Filing at page 48. 

45 SeeFiling at pages 8,15 and 41-42. 

Available at https://www.sec.gov/about/offices/ocie/informationbarriers.pdf. 
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Agents, affiliated broker-dealers and other Confidential Account serviceproviders and the use within 
those organizationsof the provided information to implement trades on behalf of Confidential Account 
holders. 

ExchangeActSection 15(g) requires registered broker-dealers to establish, maintain and enforce 
written policies and procedures reasonably designed to prevent misuse of MNPI in violation of the 
securities laws bythe broker-dealer or its associated persons. The OCIE Report notes that the 
Commission has found violations of Section 15(g) by a broker-dealer that allowed traders without 
customer order execution responsibility to see customer order information on the customer facilitation 
traders' computer screens and hear market makers discuss customer orders. The Commission has also 
found violations of Section 15(g) basedon a broker-dealer's failure to haveappropriatecontrols over 
squawk boxes used to disseminate customer order information.47 

With regard to the Proposal, it does not appear that the Applicants have given serious 
consideration to the data security concerns and misappropriation and misuse risks that arise in 
connection with the dissemination of confidential Fund data across a network of Trusted Agents, 
affiliated broker-dealers and other Confidential Account service providers, and their use of the provided 
information to implement trades on behalf of Confidential Accountholders. PreventingAuthorized 
Participants, Non-Authorized Participant Market Makers and other market participants that hold 
Confidential Accounts from knowing a Funds' portfolio information is not sufficient to maintain the 
information's confidentiality. Alsonecessary is a comprehensive data security compliance and 
monitoring program that applies to each of the Trusted Agents and all their service providers. 

As a condition for approval of the Proposal, the Applicants should be required to develop a 
comprehensive data security compliance and monitoring program and prospectively demonstrate its 
effectiveness. Unless the security of the Funds' confidential portfolio information can be assured, the 
Funds serve little or no useful purpose. 

Fund Costs and Liability Risks 

One of the asserted benefits of the proposed Funds over existing actively managed mutual 
funds is the potential for lower operating costs by reducing transfer agency fees and associated account 
maintenance expenses based on the Funds' use of an exchange-traded structure. Offsetting these 
identified savings are the costs to be incurred by the Funds in connection with the calculation, 
verification and dissemination of VIIVs at one-second intervals throughout the Exchange's Core Trading 
Session each Business Day. Mutual funds do not provide any intraday values, and the HVs of other ETFs 
are less frequently disseminated (once every 15 seconds) and subject to less stringent calculation and 
liability standards than the Applicants propose for the Funds' VIIVs. Unaddressed in the Proposal 
documents are the incremental costs to be borne by the Funds in connection with VIIVs. Also 
unaddressed are potential risks to the Fund that arise from VHV-related liabilities assumed by the Fund. 

Ongoing VIIV-Related Costs. Comparing the Funds' proposed VIIV methodology to the IIV 
practices of existing ETFs, there seems little doubt that the Funds' approach will be significantly more 
costly than what ETFs customarily pay. Presumably, these costs will be borne by Fund shareholders. 
How significant are the incremental Fund shareholder costs in connection with VIIVs likely to be? Will 

See footnote 36 at page 16 of OCIE Staff Report. 
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they negate, orsubstantially offset, the savings in transfer agency fees and shareholder maintenance 
expensesthat the Applicants represent that the Funds will provide? 

The principal distinctions of the Funds' proposed VIIV methodology versusthe standard IIV 
practices of existing ETFs include: (a) calculating anddisseminating intraday Fund valuations at one­
second intervals (23,400 valuations per day) instead of15-second intervals (1,560 valuations per day); 
(b) sourcing continuous intraday valuations of each portfolio holding from at least two Independent 
Pricing Sources rather than relying on a single pricing vendor; (c) engaging a Pricing Verification Agent 
and establishing and maintaining a computer-based protocol to permit the Pricing Verification Agent to 
continuouslycompare the data streams from the each Independent Pricing Agent on a real-time basis 
and to initiate a Share trading halt whenevervaluation differences of at least 25 basis points persist for 
60 seconds;48 (d) valuing securities held by each Fund based on the midpoint between the current 
national best bid and offer quotations rather than lastsale price; (e) seeking to include in the VIIV 
calculation "all accrued income and expenses of a Fund and ... any extraordinaryexpenses, booked 
during the day, that would be taken intoaccount in calculating the Fund's NAV for that day;"49 and (f) 
requiring each Independent Pricing Agentandthe Pricing Verification Agent at all times, "by contract, to 
act in good faith and to exercise reasonable care,diligence and the expertise of an Independent Pricing 
Agent."50 

Although neither of the Proposal documents addresses the issue, the picture that emerges from 
the above isthat the Funds' proposed VIIV calculation, verification and dissemination methodology will 
expose the Funds to significantly higher ongoing costs than ETFs incur in connection with their 
disseminated HVs. As a condition for approval,the Applicants should be required to provide the 
Commission with detailed estimates of the VMV-associated Fund costs and demonstrate that the 

asserted Fund cost benefits are likely to be achieved. 

VIIV-Related Liabilities and Potential Costs. The Proposal indicates that the Funds will assume 
legal liability for potential claims in connection with dissemination of inaccurate or untimely VIIVs. The 
Exemptive Application states that "each Fund will ultimately be responsible for the calculation of the 
VIIV."S1 A Fund's liability may be limited bythe assertion that"neither the Fund noranyservice provider 
... shall be deemed liable for any errors in the calculation or dissemination of the VIIV resulting from 

The Pricing Verification Agent would also be responsible for notifying a Fund's Adviser whenever a trading halt is instituted 
for any portfolio securities (see Exemptive Application at page 22). 

49 
See Exemptive Application at 21. It is my understanding that ETF HVs do not always fully reflect all fund income and expenses 
that would be included in the ETF's NAV on that day. 

See Exemptive Application at page 11. "It is anticipated that under the terms of such contracts with the Independent Pricing 
Agents and PricingVerification Agent, each shall be liable to the Fund (or any person or entity claiming through or for the 
Fund) for loss, cost, expense and damages caused by an error in the calculation or dissemination of the VIIVresulting from a 
breach of the applicable contract to the extent the breach constitutes bad faith, willful misconduct, reckless disregard or 
negligence in the performance of its obligations." It is apparent that the contractual liability standard applicable to pricing 
agents involved in the calculation and dissemination of ETF HVs is notably lower than what the Applicants represent will 
apply to the Funds' VIIVs. Whether any pricing agents would be willing to engage with the Applicants on the proposed terms 
at reasonable cost is an open question that the Applicants should be required to address as a condition for approval. 

See Exemptive Application at page 11. The Exchange makes clear that neither it nor any of its agents or Reporting Authority 
bears any liabilityfor "damages, claims, losses or expenses caused by any errors, omissions, or delays in calculating or 
disseminating" of the VIIV or other portfolio information (see Filingat page 7). 
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any event beyond thereasonable control [emphasis added] of either the Fund ora service provider."52 
In spite of thiscarve-out, it is not hard to imagine circumstances under which market participants that 
have incurred VHV-related trading losses could have significant claims against a Fund. 

The Applicants assert that "to the extent that any Fund might be found liable for an error in the 
calculation ordissemination of the VIIV, it anticipated that the Fund will have appropriate errors and 
omissions insurance [emphasis added] that would serveto protect the assetsof the Fund from anysuch 
claim."53 

It is far from clearthat a Fund would be able to acquire comprehensive errorsand omissions 
insurance covering claims againsttrading lossesand other damages that may be incurred by market 
participants that rely on VIIVs that prove untimely or inaccurate. Even gettinga price quote forthis type 
of insurance may be impossible, asthe depth of potential losses would be quite large andthe risk of loss 
unknowable. No insurer seeks to underwrite open-ended liabilities and unquantifiable risks. Ifa Fund is 
forced to self-insure this risk, potential costs to Fundshareholders in a worst case scenario are 
incalculable. 

As a condition for approval, the Applicants should be required to (a) demonstrate to the 
Commission that they have secured commitments from at least one creditworthy insurerto provide 
errors and omissions insurance to the Fundsand (b) provide the Commission with assurances regarding 
the reasonableness of the associated Fund costs. Given the potential liabilityrisks that a Fund's 
shareholders could face, the Funds should not be permitted to operate without appropriate insurance 
coverage. 

Share Trading Halts 

The Filing describes two circumstances under which the Exchange would halt trading in a Fund's 
Shares intraday: (a) the Fund's VIIVs are not being priced and disseminated in one-second intervals and 
(b) the Exchange receives notice that the Fund's Pricing Verification Agent has determined that the two 
Independent Pricing Source valuations vary by more than 25 bps for 60 seconds. A trading halt would 
continue until the cause of the trading halt is successfully resolved.54 These"circuit breakers" are 
designed to prevent trading in Shares during periods in which VIIVs are unavailable or may reflect outlier 
prices of underlying Fund securities. 

If trading in a Fund's shares is frequently interrupted by trading halts, severe damage to the 
Fund's ongoing liquidity and trading efficiency would result. In the Proposal documents, the Applicants 
do not suggest that they have tested the reliability of the proposed VIIV pricing and dissemination 
process or examined how frequently the proposed circuit breaker would cause trading halts to be 
invoked for a Fund. The results of any such examinations would likely be highly dependent on the nature 
of a specific Fund's investment strategy, with Funds investing in more focused portfolios and less liquid 
underlying holdings more susceptible to trading interruptions. 

52 ibid, 

"ibid.
 
S4 

See Filing at page 6. In the Exemptive Application, the Applicants state that they would also request the Exchange to halt
 
trading in a Fundwhenever securities representing 10%or more of the Fund's portfolio are subject to a trading halt (see 
footnote 31 at page 22 of the Exemptive Application). 
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Asa condition for approval, the Applicants should be required to complete,and publicly report, 
the results of a studythat examines the reliability of the VIIV calculation and dissemination process and 
the estimated frequency of circuit breaker-imposed trading halts for each proposed Fund strategy. The 
studyshould include consideration of both normal market conditions and periods of heightened market 
stressandvolatility. Ifthe study does not demonstrate that intraday trading in Shares will be virtually 
continuous and tradinghalts minimal, the Proposal should not be approved. 

Erroneous Share Trades 

It appears inevitablethat VIIV errorswill occurfrom time to time, given the variouschallenges 
to the accurate calculation andtimely dissemination of VIIVs at one-second intervals throughouteach 
Business Day's Core Trading Session. Dueto the central roleof VIIVs in determining market prices of 
Shares, material errors in disseminated VIIVs will, in turn, invariably cause erroneous Share trades to be 
executed. 

The Proposal, like its predecessors, does not address the treatment of erroneous Share trades 
resulting from faulty VIIVs. Would all such trades be deemed erroneous and cancelled? Would the 
Exchange apply a materiality standard in determining when to cancel trades due to faulty VIIVs? Most 
importantly, as a first step, how would VIIVerrors and associated erroneous Share trades be detected? 

The Filing describes, in general terms, the steps the Exchangewill take to monitor trading in 
Shares, which will "generally focus on detecting securities trading outside their normal patterns, which 
could be indicative of manipulative orother violative activity."55 The Exchange does not expressany 
intention to monitor the accuracy and timeliness of disseminated VIIVs, or describe how Share trades 
executed in reliance on faulty VIIVs would be treated. 

As a condition for approval, the Exchange should be required to institute a comprehensive 
program to monitor the timeliness and accuracy of disseminated VIIVs and to adopt appropriate 
procedures for the treatment of Share trades executed during periods when erroneous VIIVs are 
determined to have been disseminated. The history of ETFs suggests that faulty trading and resulting 
order cancellations do happen. Rather than addressing the appropriate treatment of erroneous Share 
trades on an ad hoc basis after the fact, the Exchange should be obligated to do so in advance of the 
Funds' launch as a condition for listing and trading approval. 

Reverse Engineering of Portfolio Holdings 

Both the Notice issued by the Commission in response to the Applicants' First Proposal and the 
StaffLetter responding to the Applicants' Second Proposal highlighted56 the potential damage to Fund 
shareholders that could arise if the Fund's holdings and trading activity can be uncovered through data 
analysis or other means. If a Fund's holdings could be reverse engineered, the Fund's claims of non-
transparency would be invalidated and the Fund would become susceptible to the dilutive effects of 
front running by investors that gain the ability to anticipate the Fund's trades. 

ss See Filing at page 38. 

See Notice footnote 33 at page 16 and footnote 36 at page 17 and Staff Letter at page 4. 
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The Applicants assert that they "have carefully sought to provide a level of accessand precision 
for the VIIV that would both facilitate arbitrage, yet protect a Fund from "front running" and "free 
riding" by other investors and/or managers which could otherwise harm, and result in substantial costs 
to, the Funds. Applicants believe it highly unlikely, and have sought to confirm mathematically,that a 
VIIV calculated as described herein and provided at one second intervals would not allow others to 
reverse engineer a Fund's investment strategy for purposes of front running."57 

The Exemptive Application includes as Exhibit Can analysis by RickyAlyn Cooper, PhD, and as 
Exhibit Ea supplemental analysis by the same author (collectively, the RickyCooper Study) that evaluate 
the potential to reverse engineer (RE) the holdings of a hypothetical ETF using VIIVs calculated and 
disseminated in the manner described in the Proposal. The summary conclusion of the Ricky Cooper 
Study is that "it seems rather unlikely that the Precidian ETF construction methodology will result in a 
product that can be reverse engineered for purposes of front running."58 

Relative to previous versions of the Proposal that may have been more susceptible to RE, the 
RickyCooper Study cites the protective benefits of (a) scaling Fund prices to an initialvalue of $20 per 
share, (b) using bid-ask midpoint prices of securities in the calculation of VIIVs and (c) disseminating 
VIIVs rounded to the nearest cent. 

To test the thesis that a Fund's holdings would not be susceptible to RE, the author of the Ricky 
Cooper Study constructed a randomly selected hypothetical portfolio of 40 stocks drawn from the 
NASDAQ-100 universe (approximately 100 stocks) and attempted to identify the constituent stocks and 
stocks weightings using a least squares optimization technique, constraining individual portfolio weights 
to a range of 0-10%. The data was analyzed over 44 trading days from May 1, 2014 to July 2, 2014. The 
accuracy of the regression was measured by the square root of the mean square error in the estimated 
versus actual portfolio weights, averaged over the observations. The square root of the mean square 
error was found to average 1.04%, which compared to a square root of the mean square error of 1.22% 
for a naive tracking portfolio consisting of equally weighted holdings of each of the NASDAQ-100 
constituent stocks (used as a control). According to the author, the similarity of the mean square errors 
implies that "reverse engineering is likely to achieve the same success by the end of the day as a naive 
index tracking strategywould achieve."59 The author's conclusion that RE "seems rather unlikely" for 
the Funds appears to reflect only the results of the test described in the study. 

Among the factors that would determine a Fund's susceptibility to RE through time-series 
analysis of VIIVs are: (a) the number of Fund holdings (fewer makes RE easier); (b) the number of 
potential Fund investments (fewer makes RE easier); (c) the current Fund NAV within the indicated$20­
30 range (highermakes RE easier;the Ricky CooperStudy used $20); (d) the average price range of the 
Fund's holdings and eligible investments (higher makes RE easier); (e) the intraday price volatility of the 
Fund's holdings and eligible investments (higher makes RE easier; the Ricky Cooper Study was 
conducted during a period of abnormally low market volatility); (f) the correlation of intraday price 
movements of the Fund holdings and eligible investments (lower makes RE easier); (g) Fund portfolio 

See Exemptive Application at page 23. 

** See Exemptive Application at page 63. 

See Exemptive Application at page 61. 
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turnover rates (lower makes RE easier); (h) the statistical method employed inthe RE process (there are 
several options); and (i) other Fund information incorporated inthe RE process (such as previously 
disclosed holdings) that constrains or biases the RE process to increase the odds of a successful RE 
result. 

Recent research60 addressing the potential for reverse engineering the holdings ofaFund 
operatingas described in the Proposal demonstrates that significant improvements in RE results over 
the Ricky Cooper Study canbe achieved by using a different statistical method and altering some of the 
study conditions. Althoughthis research is not complete, it already demonstrates that match rates 
between estimated and actual portfolio weightings above99% can be achieved during volatile market 
periodsusingthe same portfolio parametersas inthe Ricky Cooper Study (40 stock portfoliodrawn from 
the NASDAQ-100). Because actual portfolios are not randomly selected and a determined reverse 
engineer61 could come to know agreat deal about agiven Fund's likely holdings based on inputs other 
than VIIV analysis alone, in actual practice reverseengineering a Fund may not be nearlyas difficult as 
the Ricky Cooper Study suggests. On an overall basis, it is farfrom a settled question that the Funds 
would not ever be susceptible to reverse engineering. 

Accordingly,as a condition for approval, the Applicants should be required to conduct, and 
publicly report, additional research studies that demonstrate to the Commission's satisfaction that 
reverse engineering of the Funds is not possible over any reasonably foreseeable circumstances. 

Selective Disclosure of Confidential Fund Information 

In the Staff Letter responding to the Applicants' Second Proposal, the Commission's staff 
expressed significant reservations regardingthe proposed private communication of confidential Fund 
information to support trading in the Fund's underlying holdings on behalf of Authorized Participants. 
As stated in the Staff Letter, "this disclosure would seem to run afoul of a foundational federal securities 
laws principle. The Commission has consistently opposed the selective disclosure of non-public material 
information, in particular where the recipients of such information could use it to trade for their own 
profit. Selectively disclosing information to trustees of the blind trusts for the benefit of Authorized 
Participants, but no others, and allowing the Authorized Participants to continuously trade on that 
selective information, constitutes a major departure from this long-standing principle. ... Moreover, as 
noted at length by the Commission in its Notice, section 22(d) and rule 22c-l under the [1940] Act are 
designed to require that all fund shareholders be treated equitably when buying and selling fund shares. 
Applicants' proposal would create asymmetry between market participants by providing confidential 
disclosures to the ETFs' Authorized Participants but noother market participants."62 

Conducted by a research consulting firm engaged by Eaton Vance. 

To increase the efficiency of their arbitrage trading, market makers and other arbitrageurs would be highly motivated to 
reverse engineer a Fund's holdings. As stated in footnote 16 on page 4 of the Staff Letter, "it is the staffs understanding 
that, in their quest for pricingprecision, market makers or other market participants likely will seek to reconstruct the 
underlying portfolio as much as possible using any and all available information, even if the ETF is nominally non­
transparent." The resources and determination a market maker could bring to this endeavor could far exceed the simple 
academic test demonstrated in the Ricky Cooper Study. See, for example, the New York Times article "A New Breed of 
Trader on Wall Street: Coders With a Ph.D." (February 22, 2016) available at 
http://www.nvtimes.com/2016/02/23/business/dealbook/a-new-breed-of-trader-on-wall-street-coders-with-a­
phd.html? r=0. 

See Staff Letter at page 4-5. 
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Although the current Proposal (a)alters the arrangement through which Authorized Participants 
could, through an agent, trade using privately disclosed confidential Fund information and (b)expands 
the eligibility to participate in such an arrangement to also include Non-Authorized Participant Market 
Makers and other arbitrageurs, the concerns expressed in the StaffLetter are not fully resolved and 
remain an issue for this Proposal. 

The Proposal provides63 that "any investor that is willing to transact through a broker-dealer 
that has established a Confidential Account with a Trusted Agentwill have the same opportunity to 
engage in arbitrage activity." As a matter of actual practice, few, if any, Fund investors that are not 
market makers or professional traders are likely to ever avail themselves of the Confidential Account 
arrangement. Asa group, non-professional investors will not have the requisite trading skills, access to 
the necessary Fund trading information (including current VIIVs and FundTransaction Fees)or the 
capital required to successfully engage in Fund arbitrage or otherwise make sensible use of trading 
through Confidential Accounts. 

The proposed ConfidentialAccountarrangement should be revealed for what it truly is- a 
scheme to enable Fund market makers and other arbitrageurs to trade on selectivelydisclosed material 
Fund information. As such, the Confidential Account arrangement that is at the core of the Proposal 
violates foundational principles of federal securities law. Accordingly, the Confidential Account 
arrangement should not be permitted and the Proposal should not be approved. 

Tax Treatment of In-kind Redemptions64 

The Applicants represent that the Funds offer potential tax advantages over traditional mutual 
funds that include "reduction in capital gains associated with the in-kind transfer of securities from the 
ETF to Authorized Participants and the accompanying cost-basis step up" and "increased Adviser 
flexibility associated with the reduction of embedded capital gains."65 The Funds' potentialtax 
advantages appear to derive solely from the proposed use of distributions of portfolio securities to 
effect redemptions in a tax-favorable manner. None of the descriptions of the Funds' investment 
strategies suggest that the Funds will employ other means to minimize or defer shareholder taxes. 

The potential tax advantages would, if realized, depend on Section 852(b)(6) of the Internal 
Revenue Code (IRC). Under generally applicable federal income tax rules, a distribution of appreciated 
property from a corporation to a shareholder causes the corporation to realize gain equal to the excess 
of the value of the property distributed over the tax basis of that property. When the distributing 
corporation is a regulated investment company (RIC), the realized gain would then be taxed either to the 
RIC or its shareholders, depending on the fund's distribution policy. 

Section 852(b)(6) "turns off" the gain realization rule for cases when a RIC makes a distribution 
"in redemption of its stock upon the demand of the shareholder." This provides an advantage for RICs 
that meet redemptions in kind. Such a fund can effect redemptions using appreciated securities without 

See Filing at page 14. 

This section is based on advice of tax counsel engaged by Eaton Vance. 

See Exemptive Application at page 20. 
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realizing the built-in gains onthe securities. As a result, in-kind redemptions reduce the built-in gain 
that will ultimately be taxedto the fund or itsshareholders. Asdescribed in the Filing, "the Fund[s] can 
use in-kind redemptions to reduce the unrealized capital gains that may, at times, exist in a Fund by 
distributing low cost lots of each securitythat a Fund needs to dispose of to maintain its desired 
portfolio exposures. Shareholders of a Fund would benefit from the in-kind redemptions through the 
reductionof the unrealizedcapital gains ina Fund that would otherwise have to be realized and, 
eventually, distributed to shareholders."66 

The Funds' process for in-kind redemptions would differ significantly from how existing ETFs 
redeem shares in kind, which could change the resulting tax treatment. Whereas Authorized 
Participantsand other redeeming shareholders of an existing ETF know the contents of the Creation 
Basket instruments that willbe used to effect the redemption and have complete control over the 
receipt, holding, and disposition of those assets, the Funds' redeeming shareholdersare not permitted 
to receive the assets directly and are intentionally kept ignorant of the contents of the Creation Basket. 
Although described as an"agent," the Trusted Agentdoes not act solelyon behalf of the redeeming 
shareholder, but rather has duties both to the redeeming shareholder and to the Fund. As a result, 
redeeming shareholders have only diminished, indirect controlover the assets held by the Trusted 
Agent in a Confidential Account. 

As a practical matter, the ability of a redeeming shareholder to control the disposition of the 
distributed assets would be limited by the fact that the Trusted Agent cannot divulge the identity of 
those assets. While, in theory, the Trusted Agent acts at the instruction of the redeeming shareholder in 
selling, holding, or hedging against the distributed assets, the lackof information as to the composition 
of the Creation Basket effectively dictates the instruction that a prudent investor will give to its Trusted 
Agent. In order to avoid exposing itself to unknown market risks with respect to the distributed assets, a 
prudent investor will be compelled to maintain a standing instruction to sell or completely hedge against 
the distributed assets.67 

Tax Analysis. When a corporation distributes property in kind to a shareholder and the 
shareholder shortly thereafter sells or otherwise disposes of the property, there is a question as to 
whether the sale should be treated, for tax purposes, as a sale by the corporation (followed by a 
distribution of cash to the shareholder), or should be respected as a sale by the shareholder. The 
seminal case is Commissioner v. Court Holding Co., 324 U.S. 331 (1945), in which the Supreme Court 
treated a corporation's distribution of assets in liquidation, followed by a shareholder's pre-planned sale 
of the assets, as a sale by the corporation. The decisions in CourtHoldings and other cases applying this 
principle have focused on factors such as the corporation's involvement in negotiating and planning the 
sale of distributed assets, the regularity of purchases and sales by the corporation of similar assets, the 
existence of a tax avoidance motive, the lack of a business purpose and the expectation of immediate 
sale by the shareholder.68 

66 SeeFiling at page 30. 

6 The discussion below refers to an immediate sale ofdistributed assets. Acomplete hedge would likely betreated as the 
equivalent of a sale under IRC Section 1259 or substance over form principles. 

See, for example, Andersonv. Commissioner, 92 T.C. 138 (1989), where the TaxCourt required some evidence of involvement 
by the distributing corporation in the sale of publicly traded stock distributed to a shareholder to re-characterize the 
transaction. Because the assets distributed were not inventory or similarto inventory, the court held that it would not re 
characterize the transaction as a sale by the corporation without a finding that the corporation had "participation in a 
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A number of factors present in the Proposal could lead the IRSto re-characterize the Funds' in-
kind distributions as sales by the Funds, which would eliminate the tax benefit under IRC Section 
852(b)(6). Notonly isan immediate saleof the distributed securities expected, it is arguably a foregone 
conclusion due to the blind nature of the Confidential Accountarrangement and the redeeming 
shareholder's complete ignorance regarding what securities aredistributed. While in form a redeeming 
shareholder would instruct the Trusted Agent as to the disposition of the distributed assets, in 
substance the shareholderwould exercise little meaningful choice. Given the Trusted Agent's joint 
duties to the Fund and to the shareholder whose Confidential Account the Trusted Agent oversees, the 
distribution and sale would be tantamount to a direct sale by the Fund. 

In addition, there is a clear tax benefit to a Fund of using in-kind redemptions to remove low-
basis holdings from the Fund's portfolio, which benefit the Proposal promotes. Further, to the extent 
Anderson's requirement of at least some involvement in the sale by the distributing corporation were to 
apply, factors supporting a Fund's "participation in a significant manner" in the sale of the distributed 
securities by a redeeming shareholder would include the role of the Fund and its agents in selecting the 
banks and broker-dealers that are eligibleto serve asTrusted Agents, and the ongoing contractual and 
fiduciary relationship that exists between the Fund and each Trusted Agent. The entire Confidential 
Account and Trusted Agent arrangement is constructed by the Fund for its own benefit, and redeeming 
shareholders have no choice other than to redeem through the specified arrangement. 

Conclusion and Recommendations. There is a significant risk that the Funds' in-kind distributions 
of securities will be re-characterized for federal income tax purposes as a sale of the securities by the 
Fund followed by a distribution of cash, thereby negating the normal tax advantages to a RIC of 
redeeming in kind. Even if the tax treatment of the Funds' in-kind redemptions were to be challenged 
by the IRS and ultimately upheld, there is a high likelihood that the Funds would liquidate or seek to 
restructure such that they would no longer operate in accordance with the Proposal. 

Given the importance of tax efficiency to the Proposal's claimed investor benefits and the strong 
possibility that the Fund's asserted tax benefits will be denied, this risk cannot be adequately addressed 
through disclosure alone. The IRS has in place a process through which a taxpayer taking a tax position 
can request a ruling (Private Letter Ruling)that the position would not be subject to challenge. 
Although, to my knowledge, no ETF has previously requested a Private Letter Rulingaddressing the 
appropriate tax treatment of in-kind redemptions, it should be a condition for approval of the Proposal 
that the Applicants receive, prior to the launch of any Fund, a Private Letter Ruling from the IRS 
affirming the proposed tax treatment of the Funds' in-kind distributions. 

The IRS has in the past issued favorable Private Letter Rulings on proposed distributions of 
appreciated property bya RIC,69 butwith conditions and under circumstances quitedifferent from the 
Proposal. Based on past precedent, it appears unlikely that the IRS would be willingto grant a Private 
Letter Ruling assenting to the proposed tax treatment of the Funds' in-kind distributions. If the IRSwill 
not grant a favorable Private Letter Ruling,the Proposalshould not be permitted to move forward. 

significant manner" in the shareholder's sale of the distributed assets by negotiation, prior agreement, post-distribution
 
activities or otherwise.
 

69 See, e.g., PLR 200536003 (Sept. 9,2005). 
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Order Cut-off Times for Creation Unit Transactions 

A central element of the Applicants' First Proposal was maintaining Order Cut-OtfTimes for 
Fund creations and redemptions on a given Business Day that would be priorto the close of market 
trading on that day. The current Proposal isambiguous inthis regard. Whilethe Exemptive Application 
and Filing each state that "orders to purchase Creation Units... must be received ... no later than the 
scheduled closing time of the regular trading session onthe NYSE,"70 the Filing also provides that the 
"Order Cut-off Time for a Fund ... may be priorto the Valuation Time if the Board determines that an 
earlierOrder Cut-off Time... is necessary and is [in] the best interests of Fund shareholders."71 

On its face, the imposition of early Order Cut-off Times for redemptions of Shares violates the 
prohibition set forth in Section 22(e)of the 1940Act against a registered investment company 
suspending the right of redemption of any redeemable security and the requirement of Rule 22c-l 
under the 1940 Act that shareholders in open-end funds receive the NAV next computed after their 
redemption request. Mandatory early Order Cut-off Times for direct purchases and redemptions of 
Shares alsoraise Exchange Act issuesdue to the potential impacton secondary market trading after the 
designated Order Cut-off Time. 

To my knowledge, the Commission has not previously granted similar relief to any other ETF or 
mutual fund seeking to suspend redemption rights in its shares for a portionof each Business Day. As a 
condition for approvalof the Proposal, the Funds should be required to establish and maintain Order 
Cut-off Times consistent with the requirements for other ETFs and mutual funds. 

Scope of Proposal 

Forthe reasons discussed previously in this letter, the Proposal should not be approved. If 
approved, however, the Funds' permitted investments should be limited as described in this section. 

The Proposal covers 15 Funds whose investments would consist of long and short positions in 
U.S.-listed securities, including other ETFs. All exchange-listed equity securities in which the Funds may 
invest would be listed and traded on U.S. national securities exchanges. In addition to U.S-listed 
securities, Fund investments may include repurchase agreements and reverse repurchase agreements, 
cash and cash equivalents, and investments in money market funds and other investment companies. 
No Fund would be permitted to invest in options, futures, forwards, swaps or leveraged ETFs, or to use 
investments for leverage purposes. 

Based on available information,72 the 15 Funds appear to encompass a broad spectrum of U.S. 
equity strategies, including large-cap, mid-cap and small-cap strategies, some of which would maintain 
significant short positions on an ongoing basis. Each Fund may also invest up to 15% of its net assets in 
illiquid assets, as determined at the time of investment. 

See Exemptive Application at page 15 and Filingat page 27. 

See Filingat page 26 (addressing purchases of Creation Units) and page 28 (addressing Creation Unit redemptions). 

As noted in Footnote 3, no record of a Registration Statement covering the 15 subject Funds can be found on the SEC website. 
Availableinformation about the Funds' individualinvestment strategies is limited to the one-to-three sentence summaries 
included in the Filing (see pages 17-20) and the Exemptive Application(see pages 54-55). 
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In the Applicants' First Proposal, the Applicants asserted that "the nature of the markets in the 
component securities ... will be primarily determinant of premiums or discounts"73 and noted that "the 
large and medium capitalization exchange traded equity securities in which the Funds planto invest will 
generally behighly liquid and actively traded."74 Further, "because a Fund will generally invest in large 
and medium capitalization equity securitiesthat are highly liquid and have pricing information readily 
available in the marketplace, the Fund is able to provideshareholders a reliable [IIV] calculation and 
therefore,aneffective hedging mechanism."75 

Although the current Proposal differs from the Applicants' First Proposal in a number of 
respects, it remains the case that the liquidityand level of trading activity in a Fund's underlying 
holdings will be a primary determinant of the Fund's tradingefficiency. Inevaluatingthe Funds' 
proposed investments and comparing them to the Applicants' priorstatements, there are significant 
inconsistencies. A number of the Funds describe themselves as "small cap" or "mid cap," suggesting 
that they will hold significant investments that may not be highly liquid and actively traded. In addition, 
the Funds' ability to invest up to 15% in illiquid assets is clearly inconsistent with the need for 
continuous active trading in the Fund's underlying investments throughout the Exchange's Core Trading 
Session to maintain efficient trading in Shares. Moreover, the Funds' ability to hold short positions and 
invest in non-U.S. debt instruments could significantlyinterfere with the effectiveness of the proposed 
mechanism for maintaining close correspondence between market trading prices of Shares and 
underlying portfolio values. 

Although the Funds' permissible ETFs investments are proposed to be limited to U.S.-listed ETFs, 
the only stated restriction on the types of U.S.-listed ETFs a Fund could hold is a prohibition against 
investing in leveraged ETFs. Iam one of the authors of a paper entitled, "ETF Transaction Costs Are 
Often Higher than Investors Realize," forthcoming in the Spring 2016 issue of The Journal of Portfolio 
Management (ETF Transaction Costs Paper).76 The paper demonstrates that the prices at which 
investors buy or sell shares of an ETF often vary greatly from the current value of the ETF's portfolio. 
Not surprisingly, the difference is frequently greatest for funds holding foreign equities and less-liquid 
fixed income instruments. Even though the Funds would not be permitted to invest in these 
instruments directly, they could hold them indirectly through positions in other ETFs. As the paper (and 
other research) reveals, ETF trading prices are often a poor measure of underlying value. Because a 
Fund'sVIIVs can only be as valid as the inputs used in their calculation, any Fund that owns positions in 
ETFs holding foreign equities and/or less-liquid fixed income instruments is subject to significant 
mispricing. 

If the Proposal is approved, the Funds' permitted investments should be curtailed. In particular, 
the Funds should: (a) be required to limit their equity investments to U.S.-listed stocks with market caps 
of $5 billion or greater (consistent with the general understandingof large- and medium-cap stocks); (b) 
be required to limit their ETF investments to U.S.-listed domestic equity ETFs; (c) not be permitted to 
invest in illiquidassets; and (d) not be permitted to hold short positions. 

See First Proposal Exemptive Application at page 25. 

74/Mo* at page 21. 

Reprints are available from Dewey Palmeiri at dpalmeiri(S)iiiournals.com. 
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Adequacy of Investor Information and Potentially Misleading Claims 

Access to VIIVs. The Proposal provides that VIIVs will be "widely disseminated by one or more 
major market data vendors everysecond during the Exchange's Core Trading Session."77 The proposed 
meansof dissemination of intraday values isconsistent with the current requirements for ETFs.78 Broad 
public accessto the Funds' VIIVs is of substantially greater importance forthe Funds than accessto HVs 
is for existing ETFs, reflecting the critical role that VIIVs providedto market makers playin seeking to 
ensure the Shares' market tradingefficiencyand the likelihood of higherinvestor trading costs to buy 
and sell Shares. 

Similar to the HVs disseminated by other ETFs, the VIIVs are intended to provide Fund 
shareholderswith information about the relationship between current market trading pricesof Shares 
and the underlying value of Fund assets at approximately the same time, addressing the question: "do 
current Share prices represent a fair deal?" 

Given the greater importance of VIIVs to the Funds and their shareholders, it is essential that all 
Fund shareholders have ongoing access to current VIIVs. The proposed dissemination of VIIVs "by one 
or more major market data vendors" is not sufficient for this purpose. Information is rarelyuseful to an 
investor if the investor does not have ready, consistent and free access to it. It does most investors no 
good to have VIIVs disseminated every second, if they have to get a Bloomberg terminal to see them. It 
should be a requirement for approval of the Proposal that each Fund's current VIIVs are provided at no 
chargeon a public website and made available to the public no laterthan available to any other market 
participant.79 

Website Information. The Proposal represents80 that the Funds will maintain a free public 
website through which a Fund's prospectus may be downloaded and including various Fund trading 
information that is updated daily, consistent with the current practices of existing ETFs. Given the 
heightened importance of VIIVs for Fund investors and the likelihood that the Funds will trade at wider 
spreads and more variable premiums/discounts, some additional and different Fund trading information 
should be required as a condition for approval. In particular, the Commission should consider 
requirements for the following: 

VIIVs 

a.	 Real-time VIIVs updated continuously throughout the Exchange's Core Trading Session 
on each Business Day (as discussed above); 

See Filing at page 5. 
78 

CertainETF sponsors provide real-time intraday fund values on their public website or support dissemination of intraday fund 
values through other public websites. 

Investor understanding of the trading costs they pay to buy and sell Shares would be further enhanced by requiring broker-
dealers to include on trade confirmations for transactions in Shares the amount of trading cost incurred in connection with 
the trade, measured as the difference between the price paid or received and the Fund's VIIV at the time of trade execution. 
As a further recommendation, the Commission should consider requiring this for the Funds. 

80 See Filing at page 34and Exemptive Application at page 21. 

-30­

http:participant.79


b.	 Updated daily, complete intraday VIIV history for at least the twenty most recent 
trading days (allowing buyers and sellers of Shares to compare their executed prices to 
reported VIIVs at the time of their trade execution); 

c.	 Updated daily, prior Business Day'sclosingVIIV and a calculation showing the 
relationship of closing VIIV to NAV (allowing investors to evaluate the historical 
correspondence); and 

d.	 Updated daily, a chart and tables showing the frequency distribution and range of the 
closing VHV-to-NAV ratios for each calendar quarter over the life of the Fund. 

Closing Price Premiums/Discounts— 

a.	 Updated daily, prior Business Day's closing market price and premium/discount 
(expressed as a percentage) based on the relationship of closing market price to NAV; 
and 

b.	 Updated daily, a chart showing the frequency distribution and range of daily closing 
price premiums/discounts (expressed as percentages) for each calendar quarter over 
the life of the Fund. 

Intraday Estimated Premiums/Discounts 

a.	 Updated daily, prior Business Day's average, minimum and maximum intraday 
estimated premiums/discounts (expressed as percentages) based on VIIVs and bid-ask 
midpoints at each VIIV publication time; and 

b.	 Updated daily, a chart showing the frequency distribution and range of daily average, 
minimum and maximum intraday estimated premium/discounts (expressed as 
percentages) for each calendar quarter over the life of the Fund. 

Bid-Ask Spreads 

a.	 ETF issuers often stress using bid-ask spreads to measure investor trading costs. At least 

one free website (ETF.com) publishes average spreads for all or nearly all ETFs traded in 
the United States. Free is fine; but, as explained at length in the ETF Transaction Costs 
Paper, the bid-asked spread for an ETF is not a useful guide to estimating the cost of 
trading the ETF's shares. The cost of trading an ETF is the difference between the 

transaction price and the then-current value of the Fund's net assets; and 

b.	 If ETF.com is going to publish bid-ask spreads for everyone, there is little reason to 
require each Fund to provide similar data. In the long run, dialog on the uselessness of 

81 
As discussed in the ETF Transaction Costs Paper, disclosures of historical closing premiums/discounts are usually based on the 
midpoint of the closing bid-ask spread, rather than the closing price. While a significant percentage of an ETF'sdaily trading 
volume frequently takes place at the official market closing price, little or no trading likely takes place at the closing bid-ask 
midpoint. Using closing bid-ask midpoints to calculate an ETF's reported premiums/discounts not only reflects the actual 
experience of few, if any, ETF investors, but also likely understates the actual trading costs of many ETF investors. Retail 
investors accessing market liquidity almost invariablybuy shares on the (higher) offer side of the bid-ask midpoint and sell 
shares on the (lower) bid side of the midpoint. 
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ETF bid-ask spread data might lead to order management changes that will reduce 
investor costs to trade ETFs. 

Fund Market Exposure and Leverage 

a.	 Updated daily, prior Business Day's net long or short equity market exposure, expressed 
as a percentage of Fund net assets; and 

b.	 Updated daily, a chart showingthe frequency distribution and rangeof the Fund's daily 
net market exposure percentages for each calendar quarter over the life of the Fund. 

Purchase and Redemption Transaction Fees 

a.	 Updated daily, Transaction Fees currently applicable to direct purchases and 
redemptions of Shares; and 

b.	 Updated daily, a chart showing the frequency distribution and range of Transaction Fees 
applicable to direct purchases and redemptions of Shares for each calendar quarter over 
the life of the Fund. 

Website disclosure of Transaction Fees currently in effect would improve the transparency of 
Fund costs and help investors assess the reasonableness of the premiums/discounts at which they buy 
and sell Fund shares. Any market participant that seeks to engage in arbitrage trading needs access to 
current Fund Transaction Fees. 

Fund Claims. The Applicants represent that the Funds' structure and method of operation will 
offer significant investor benefits relating to cost and tax efficiency, Fundtrading confidentiality and 
shareholder trading costs. As detailed above, this analysis concludes that the Proposal, like its 
predecessors, has a number of serious flaws that undermine the claimed benefits and recommend 
against approval. If, contrary to this letter's recommendation, the Commission permits the Proposal to 
move forward, it should be a condition for approval that the Funds' Registration Statement and 
marketing and advertising materials should not be permitted to represent that: 

a.	 the Funds are more cost efficient or lower cost than mutual funds (unless substantiated by 
Fund expense ratios that are below the average of mutual funds with similar investment 
practices and comparable distribution and service fee (i.e., 12b-l) structures); 

b.	 the Funds are more tax efficient than mutual funds (unless Funds receive a Private Letter 
Ruling affirming the asserted tax treatment of the Funds' in-kind distributions); 

c.	 the Shares will not trade on the secondary market at large discounts or premiums to NAV 
(until documented by actual trading experience through a range of market conditions to 
show that the average premium/discount of Shares as measured based on the absolute 
value of the difference between daily closingmarket price and NAV is less than 0.25%);and 

d.	 the Funds provide protection against front running and free riding (until the Funds have 
instituted and demonstrated the effectiveness of policies to ensure that Fund holdings 
cannot be reverse engineered and that confidential Fund data disseminated to Confidential 
Account service providers is adequately secured). 
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Conclusion 

This letter's principal conclusion is that the Proposal should not be approved. Asan initial 
matter, the Proposal should be rejected as incomplete, because no Registration Statement for the 15 
subject Fundsis publicly available. Addressedon its merits, the Proposalfallswell short of meeting the 
statutory standard that approval is necessary or appropriate in the public interest and consistent with 
the protection of investors. Among the reasons for disapproval are: 

1.	 The unreliability of the Funds' proposed method for ensuring secondary market trading 
efficiency, and the likelihood that the Shares willtrade at significantly wider bid-ask spreads 
and/or more variable premiums/discounts than existing ETFs that themselves demonstrate 
trading deficiencies. 

2.	 Concerns that the security of confidential Fund information disseminated to Trusted Agents and 
other Confidential Account service providers cannot be assured. 

3.	 Potentially significant added Fund costs and risks in connection with the calculation, verification 
and dissemination of VIIVs and associated Fund warranties. 

4.	 The potential for frequent Share trading halts. 

5.	 The likely incidence of erroneous Share trades and the absence of an Exchange program to 
detect and appropriately remediate erroneous trades. 

6.	 The potential for reverse engineering of a Fund's portfolio holdings through analysis of VIIVs and 
other Fund information. 

7.	 Selective disclosure concerns raised by the dissemination of confidential Fund holdings
 
information to Trusted Agents for trading on behalf of Confidential Account holders.
 

8.	 The significant risk that the IRS will deny the purported tax benefits of the Funds' distinctive in-
kind redemption program. 

Should the Proposal move forward, its scope should be reduced by: 

1.	 Restricting the Funds' investments to include only U.S.-listed large-cap and mid-cap stocks, U.S.­
listed domestic equity ETFs and cash instruments. 

2.	 Not permitting the Funds to hold illiquid assets or to enter into short positions. 

Should the Proposal move forward, the information provided to investors should be expanded to 
include: 

1.	 Real-time dissemination of VIIVs on a free public website, updated continuously throughout the 
Exchange's Core Trading Session each Business Day. 
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2.	 Daily updated statistics on the Funds' website showing historicalVIIVs, closing price/NAV ratios, 
VHV/NAV ratios, intraday price/VIIV ratios, net long andshort market exposures,and 
Transaction Fees applicable to direct purchases and redemptions of Shares. 

Claims regarding Fund cost and tax efficiency, the Shares' trading performance and the Funds' 
protection against front running and free ridingshould not be permitted until substantiated. 

In closing, I wish to thank the Commissioners and staff of the SEC for consideration of the views and 

information presented in this letter. 

Sincerely,
 

Gary L. Gastineau
 

President, ETF Consultants.com, inc.
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9.1S7 
6.784 

143 
658 
978 

1.131 
675 

48 
82 

_as2_ 
0,68 
0.50 
0.61 

0,-M 
_&3S_ 

09& 

0.71 

0.71 

0.38 
0.42 
0.25 
0.34 
0.46 

0.69 

0.70 
0.41 

0.46 
0.25 

0.34 

0.47 

0.95 

0.98 

0.60 
0.74 
0.49 

0.40 
1.27 

0,ft5 
1,00 
0,49 
0,5<i 
o,3J 
0,39 
0,M 

0.84 

1.00 
0.53 
0.67 
0.32 

0.38 

0.64 

Source: Morningstar, Inc. AETF means actively-managed ETF;IETFmeans index ETF. 
EW means weighting all funds equally: AW means weighting funds by net assets; VW means weighting funds by dollar trading volume. 
Note: Excludes ETNs, non-equity, leveraged, inverse, and inverse leveraged ETFsas well as premium/discount observations greater than 20% for included funds. 
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Exhibit 1-3:Measures of ETF Investor TradingCosts 2013 
Average Average "~JVJ a Arts Premium/Discount (XI VobtflkvofPreml count KlCategory No ofFunds 

__Matafip|$MMl.. VotumelJMMI feW AW :•<•••:• ::VW .- - -.. EWV V . M&uzjcr -5vflF:"j|
AETF IETF AETF IETF AETF IETF AETF IETF AETF im^:'}i;a«m£J.i.qi.M:M;W.^i;ffl[qi;^:Tqr.raiTr;B 

"IKl.lWJiMiu. 

[ffregiHjr 
tHSIMtU 11 

1 

228 

15 

254 

118 

6DZ.855 

24.542 

-5 

2 

30.466 030 0.11 

133 ,0,12. 0.09 

0.19 

0.12 

0.03 

0.04 

0.20 

0.12 

0.03 

0.04 

0.43 

0.13 

015 0.26 

0.11 0.13 
0.04 

0.05 
0.26 
0.13 

0.04 
0.05 

1 27 42 50.116 1 756 0.16 0.12 0.16 0.04 0.16 0.04 0.18 0.17 0.18 0.05 0.18 0.06 
Lame Blend 4 52 57 283.095 1 21.345 0.26 0.13 0.27 0.03 0.26 0.02 0.3$ 0.17 0,38 0.04 0.36 0.03 
Lame Growth 2 24 12 79.539 0 2.590 0.59 0.08 0.S2 0.03 0.60 0.03 0.86 0.11 0.84 0.04 0.87 0.04 
Large Value 2 46 22 84.819 o 1.441 0.27 0.10 0.23 0.04 0.25 0.03 0.49 0.13 Q.46 0.04 0.47 0.04 
Small Blend 1 23 3 45.089 0 3.853 025 0.14 0.25 0.05 0.25 0.05 0.33 0.19 0.33 0.06 0.33 0.06 
Mid-Can Growth 15 11.764 65 0.12 0.04 0.04 0.17 0.05 0.05 
Small Growth 11 11.220 155 0.12 0.05 0.05 0.16 0.06 0.06 
Small Value 15 12.672 129 0.12 0.05 0.05 0.15 0.06 0.06 

USEOUITYSECrORS 

Equity Energy 
3 

1 

294 

2S 

389 

348 
_13i5U 

17.187 
' 4 

3 

8.170 -J).2JL 
1.375 0.16 

0.28 

0.22 

0.17 

0.16 
0.07 

0.05 

0.17 

0.16 

0.06 

0.04 
0.2S 

0.09 

032; 

0.25 

0.11 

0.09 
0.09- 0.13 

0.06 0.09 
0.07 

0.05 
Real Estate 
Miscellaneous Sector 

1 
1 

16 
27 

28 

13 

30.178 
3.594 

0 

0 

1.003 _&2Q_ 
33 0.27 

0.14 

0.45 
0.20 

0.27 
0.05 
0.25 

0.20 
0.27 

0.05 
0.36 

0.28 
0.39 

0.18 
0.47 

0.28 
0.39 

0.06 
0.27 

0.28 
0.39 

0.07 
0.41 

Technology 31 21.882 392 0.23 0.05 0.05 0.27 0.06 0.07 
Energy limited Partnership 7 6.638 57 0.19 0.10 0.10 0.19 0.14 0.14 
Health 25 20.261 588 0.15 0.05 0.04 0.17 0.06 0.05 
Communications 9 1.761 23 0.34 0.11 0.10 0.39 0.14 0.12 
Consumer Cyclical 19 13.857 930 0.18 0.05 0.04 0.22 0.07 0.06 
Consumer Defensive 14 9.930 372 0.26 0.05 0.03 0.31 0.06 0.04 
Equity Precious Metals 13 9.222 901 0.60 0.23 0.14 0.73 0.31 0.20 
Financial 37 23.390 1.069 0.25 0.05 0.04 030 0.06 0.05 
Industrials 21 9.798 522 0.20 0.05 0.04 0.23 0.06 0.05 
Natural Resources 33 17.259 469 0.38 0.14 0.07 0.40 0.15 0.08 
Commodities industrial Metals 3 301 4 1.02 0.24 0.25 1.07 0-31 0.33 
Utilities 14 8.552 431 0.28 0.04 0.04 0.33 0.05 0.04 

WTERNATIOKAIECRIITV 

World Stock 

Foreign Laree Value 

6 

3 

303 

14 

19 

S6 

30 

328.958 

10.6S6 
7.770 

- 1 

1 

8.997 tfW4_ 
100 0,25 

50 

0.63 

0.45 
0.52 

0.34 

0.27 
GAS 

0.22 

0.45 

0.31 

0.25 

0.S2 •*T'lW)HOe»*PJWiM:j»*ME»rtfl 
0.23 0.39 0.47 0.42 0.23 0.37 0.24 
0.46 0.44 0.47 0.46 

Foreign Large Blend 1 18 16 77.427 0 1.304 0.42 0.46 0.42 0.33 0,42 0.38 0.52 0.41 0.52 0.36 0.52 0.44 
Foreign Urge Growth 1 3 8 1.944 0 10 0.43 0.45 0.43 0.41 0.43 0.43 0.65 0.47 0.65 0.46 0.65 0.44 
Foreign Small/Mid Value 6 860 6 0.71 0.63 0.72 0.66 0.59 0.74 
China Region 1 28 2 15.130 0 897 0.45 0.73 0.45 0.59 0.45 0.61 0.6S 0.84 0.65 0.75 0.65 0.78 
Diversified Emerging Mkts 55 113.931 3.537 0.70 0.48 0.52 0.75 0.61 0.69 
Diversified Pacific/Asia 3 2.308 25 0.40 0.20 0.20 0.48 0.23 0.23 
Foreign Small/Mid Blend 7 4.883 32 0.61 0.52 0.52 0.51 0.48 0.50 
India Equity 9 2.195 92 0.85 0.78 0.77 1.13 1.05 1.05 
lanan Stock 11 19.728 725 0.91 0.91 0.90 1.11 1.13 1.12 
latin America Stock 16 8.492 749 0.48 0.38 0.41 0.5S 0.50 0.55 
Miscellaneous Region 79 32.234 990 0.63 0.47 0.48 0.75 0.63 0.65 
Europe Stock 11 16.565 335 0.49 0.27 0.28 0.43 0.34 0.35 
Global Real Estate 11 7.520 S3 0.45 0.44 0.44 0.50 0.S0 0.49 
Padfic/Asia ex-Japan Stk 1? 7.314 92 0.79 0.52 0.54 1.03 0.70 0.72 

Exhibit 1-4: Measures of ETF Investor Trading Costs: 2012 
Average . Average AvaAbsPramlum/Oljeo 61.untl' . M vol ot Premlum/Olscount 1X1Category ! No of Funds 

^ Market cab fSMI Vc4unM«M]|i : A* VW 
IETF , Afell- Itll- IETFAETF aet/ lETF^ AETF ifeTF J -AETF. ^^^^^ll^mlki^iiE&S ;-::- t-W 

IfclF AfclV AEW 

Lli«!yin'i.OI!*y;MIdH!a 8 237 57 434.426 1 30.277 ;•:OiS9 0.18 ;0.S2 ;0.04ss Oil 0.03 S£O.6*-^a2S^aS6-::;:iO.0!fc O.S3 0.04 
jjr, ff 4*m'nnr'^^^^^M 13 18.493 132 0.13 0.04 0.04 0.18 0.06 0.05 
Mid-Cao Blend 1 28 8 33.654 0 786 0.31 0.16 0.31 0.04 0.31 0.05 0.S0 0.23 0.50 0.06 0.50 0.06 
Large Blend 4 50 37 199.782 1 20.543 0.32 0.16 0.35 0.03 0.28 0.03 037 0.21 0.40 0.04 0.30 0.04 
large Growth 2 32 9 66.776 0 3.060 1.41 0.16 1.46 0.03 1.39 0.03 1.31 0.22 1.31 0.04 1.31 0.04 
Large Value 1 46 3 59.881 0 1.165 0.35 0.17 0.35 0.04 0.35 0.03 0.S0 0.22 0.50 0.05 0.50 0.04 
Small Blend 19 29.985 1.029 0.17 0.06 0.06 0.24 0.07 0.07 
Mid-Cap Growth 14 8.978 67 0.20 0.04 0.04 033 0.05 0.05 
Small Growth 16 7.974 3.371 0.27 0.06 0.05 0.47 0.08 0.07 
Small Value 19 8.903 124 0.25 0.06 0.06 0.35 0.08 0.08 

US EQUITY SECTORS 3 294 100 146.358 2 7.199 0.29, 0.30 0.26 0.08 0.26 - 0.06 0.3S-0 35; 0:26- 0.10 0.24 0.08 

Eauitv Energy 1 27 70 15.405 2 1.381 0.25 0.28 0.25 0.06 0.25 0.05 0.20 0.33 0.20 0.08 0.20 0.06 
Real Estate 1 17 23 23.279 0 359 0.25 0.15 0.25 0.05 0.25 0.05 0.37 0.20 037 0.06 037 0.07 
Miscellaneous Sector 1 25 7 2.929 0 20 0.37 0.43 0.37 0.27 0.37 0.32 0.49 0.37 0.49 0.27 0.49 0.35 
Technology 31 17.304 399 0.26 0.05 0.10 0.30 0.07 0.11 
Energy limited Partnership 3 3.532 34 0.21 0.10 0.10 0.20 0.11 0.12 
Health 25 12.S13 323 0.16 0.06 0.05 0.21 0.08 0.07 
Communications 9 1.669 14 0.37 0.14 0.14 0.44 0.17 0.16 
Consumer Cyclical 19 8.276 777 0.20 0.06 0.06 0.24 0.07 0.07 
Consumer Defensive IS 8.318 228 0.28 0.05 0.04 035 0.06 0.05 
Eauitv Precious Metals 13 11.920 746 0.59 0.17 0.11 0.67 0.22 0.14 
Financial 35 12.379 1.331 0.27 0.06 0.07 037 0.08 0.09 
Industrials 24 5.497 742 0.29 0.06 0.04 0.33 0.07 0.05 
Natural Resources 35 14.239 537 0.37 0.14 0.06 0.43 0.16 0.08 
Commodities Industrial Metals 3 347 3 0.70 0.28 0.28 1.62 0.39 0.40 
Utilities 13 8.752 305 0.30 0.05 0.05 0.36 0.07 0.06 

u^ruTOKALiMurrv S 278 40 2saf»i 0 8.093 0.40. 0-66v«0-4S. OJtls, 0-42 CKSS .fU5&-: Oi7* O.S7 0.49 O.S3 0.65 
World Stock 3 13 19 6.575 0 31 0.33 0.54 0.34 0.29 0.32 0.26 0.47 0.50 0.47 030 0.35 0.26 
Foreign Large Value 16 4.784 35 0.65 0.46 0.46 0.75 0.50 0.52 
Foreign Large Blend 1 18 14 56.331 0 402 0.68 0.66 0.68 0.35 0.68 0.35 0.76 0.54 0.76 0.38 0.76 037 
Foreign large Growth 1 4 7 1.356 0 840 0.34 0.39 0.34 039 0.34 0.39 0.45 0.45 0.45 0.47 0.45 0.47 
Foreign Small/Mid Value 5 586 2 0.63 0.51 0.51 0.75 0.59 0.60 
China Region 25 12.117 752 0.95 0.66 0.75 1.03 0.85 0.90 
Diversified Emerging Mkts 50 101.336 1.420 0.74 0.40 0.41 0.73 0.49 0.47 
Diversified Pacific/Asia 3 1.594 12 0.41 0.12 0.13 0.41 0.15 0.15 
Foreign Small/Mid Blend 7 3.336 12 0.57 0.45 0.46 0.61 0.46 0.45 
India Equity 9 1.758 106 0.72 0.64 0.66 6.85 0.78 0.81 
laoan Stock 10 6.012 56 0.68 0.56 0.56 0.86 0.74 0.74 
latin America Stock 17 11.385 542 0.50 0.29 0.39 0.61 0.40 0.49 
Miscellaneous Region 69 26.881 1.308 0.63 0.47 0.S6 0.71 0.60 0.67 
Europe Stock 10 5.746 115 0.56 0.33 0.29 0.54 037 0.31 
Global Real Estate 10 4.903 48 0.47 0.45 0.48 0.52 0.49 0.55 
Pacific/Asia ex-Jaoan Stk 12 6.191 2.410 0.68 0.57 0.71 0.83 0.73 0.85 

Source: Morningstar, Inc. AETF means actively-managed ETF;IETFmeans index ETF.
 
EW means weighting atl funds equally: AW means weighting funds by net assets; VW means weighting funds by dollar trading volume.
 
Note: ExcludesETNs,non-equity, leveraged, inverse, and inverse leveraged ETFs as well as premium/discount observations greater than 20% for included funds.
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Exhibit 1-5: Measui es of ETF Inve stor Trading Costs:2011 
Average Average AvHAbs Premium Discount l«l wmmam'n'^v^TTiiJTT^mriiit^m^CAwmCategory No of Funds 

Market fan ISMM1 Volume ISMMI EW AW : 

AETF IETF AETF IETF AETF IETF AETF IETF AETF IETF AETF \mM f:U i Ml 1a i -Bf:' 3 i<flB!q i JKTi"ffl 1iTM 

us equity Diversified 

Mid-Cap Value 
Mid-Cap Blend 

8 

1 

227 

13 
28 

64 

5 

_3&S3i 
14.109 

32.903 

1 

0 

403S1 0.58 

126 
786 0.45 

0.25 

8!l5 
0.25 

O.S3 

0.45 

m 
3.05 

3.05 

1.54 0.04 

0.05 

145 0.05 

0.91 

0.66 

0.40 

0.24 
0.43 

0.82 

0.66 

0.07 

0.07 
0.08 

0.84 

0.66 

0.07 

0.06 
0.07 

large Blend 2 51 19 166.662 0 28,288 0ta3 0.23 0.70 ?,04 0.73 0.03 0.92 0.36 1.00 0.06 1.04 0.07 
large Growth 3 30 34 52.494 1 4.002 0.65 0.26 0.45 ),Q4 3.44 0.03 1.08 0.39 0.76 0.05 0.75 0.04 
Large Value 1 39 3 44.248 0 1.353 0.51 0.17 0.51 1.04 1.51 0.04 0.75 0.25 0.75 0.06 0.75 0.05 
Small Blend 19 28.441 5.329 0.25 },07 0.07 0.40 0.10 0.09 
Mid-Cao Growth 1 1,4 3 8.923 0 100 0.49 0.28 0.49 1.05 3.49 0.05 0.81 0.43 0.81 0.07 0.81 0.07 
Sma • Growth 15 8.214 216 0.48 1.08 0.08 0.78 0.12 0.11 
Sma lvalue 18 8.542 152 0.37 J.08 0.09 0.57 0.12 0.12 

US EQUITY SECTORS 1 297 20 135.323 0 10.757 0.30 0.33 0.30 1.12 'ffi'MW;;. M'.V^M'TjrJM'V-lW'UVM'VtHe'Sl.l 
Eauitv Energy 26 20.S68 2.812 0.27 3.07 •x^axajiiiHTiriiaBfjtaataariVTT^ifaifaifaifTrTT^ 

Real Estate 1 17 20 16.580 0 714 030 0.26 0.30 3.07 1.30 0.07 0.59 0.42 039 0.10 0.59 0.09 
Miscellaneous Sector 24 4.600 48 0.42 1.36 0.41 0.51 0.43 0.51 
Technology 
Energy limited Partnership 

36 

1 

16.200 

1.187 
753 

13 

0.27 

0.10 
',M> 
3.10 

0.29 
0.10 

0.45 
0.12 

0.16 
0.12 

0.53 
0.12 

Health 27 11.121 505 0.22 ).09 0.06 0.32 0.14 0.09 
Communications 11 1.771 21 0.37 1.19 0.16 036 0.28 0.24 
Consumer Cyclical 20 S.994 1.080 0.31 M2 0.14 0.52 0.26 0.38 
Consumer Defensive 15 6.341 296 0.34 0.07 0.05 0.45 0.10 0.07 
Eauitv Precious Metab 9 11.160 846 0.47 3.21 0.15 0.59 0.28 0.20 
Financial 35 11.342 1.572 0.37 1.08 0.06 0.54 0.12 0.09 
Industrials 25 5.840 802 0.33 D.07 0.04 0.48 0.10 0.06 
Natural Resources 35 14.921 1.006 0.43 ).20 0.10 0.S7 0.26 0.12 
Commodities industrial Metals 2 540 6 0.46 ).44 0.44 0.63 0.61 0.61 
Utilities 14 7.159 281 0.33 ).06 0.05 0.44 0.08 0.06 

INTERNATIONAL EOUITV 

World Stock 

3 

1 

231 

11 

: 31 

11 

244.592 

4.820 

1 

0 

10.827 

49 

0.58 

0.33 

0.84 

0.54 

0.62 

0.33 lTtS'»tS»t1S'r«R^IBg'"'!:iSS'*'''-S'i,;;S'^l 
Foreign Large Value 15 3.779 33 0.77 ).68 0.70 0.17 0.84 0.84 
Foreign Large Blend 1 14 12 53.642 0 1.378 1.04 0.71 1.04 ).56 1.04 0.62 138 0.J2 1.38 0.70 1.38 0.79 
Foreign Large Growth 1 4 8 1.494 0 9 0.38 0.71 0.38 ).66 ).38 0.64 0.S4 0.82 034 0.84 0.54 0.81 
Foretan Small/Mid Value 4 679 3 0.75 ?.72 0.77 0.89 0.91 0.96 
China Region 23 13.779 1.049 1.34 >-97 1.01 1.51 1.37 1.45 
Drvenified Emerging Mkts 34 89.996 3.989 0.77 ).S6 0.67 038 0.76 0.93 
Diversified Padfic/Asia 
Foreign Small/Mid Blend 

2 
7 

1.S83 

3.459 
10 
26 

0.26 
0.65 

ua_ 
ff.67 

0.19 

0.67 
0.34 
0.80 

0.23 
0.82 

0.23 
0.84 

India Eauitv 7 2.013 83 0.88 ).82 0.83 1.19 1.14 1.15 
Japan Stock 11 7.654 332 0.87 )88 0.88 1.16 1.22 1.22 
latin America Stock 15 1S.029 1.167 1.03 3.67 0.72 1.02 0.66 0.68 
Miscellaneous Region 55 31.460 1.183 0.85 ).71 0.74 1.12 0.98 1.03 
Europe Stock 10 5.235 1.398 0.61 1.47 0.95 0.78 0.58 1.12 
Global Real Estate 10 3.220 26 0.64 ).70 0.68 0.76 0.83 0.80 
Pacific/Asia ex-Japan Stk 9 6.750 92 0.89 J.8S Q8S 1.23 lil 1.22 

Exhibit 1-6: Measures of ETF Investor Trading Costs: 2010 
Average . Average ,, AvaAJn Premium IXI .VololPremlum/DlscDuntlxi./Discount Category : NoofFuittts 

MarketfaoiSMl VnlumeKMI si u-- Sfc.:;^.: SAW'- ^^tiff"^ rj-^6W:...,..:.--j.jA«b^T:s.r..v;;VlJlfc.-:.:. 
AETF IETF AETF IETF AETF lETF-^ *EnT tIetf iAteTF^ETF: Sni^fciid AETFc IETF - AETFl IETF -AETF: IETF. 

u^t-flwrrrprv^RsiFiRP 6 188 40 _293388 0 35.642 0.82 0.19 0.59 0.05 0.59 0.04 ' l;34i 0.30 0.94 0.06 0.97 (UK 
Mid-Cao Value 15 10.850 117 0.17 0.05 0.06 0.25 0.07 0.07 
Mid-Cao Blend 22 26.794 680 0.24 0.05 0.05 0.40 0.08 0.10 
large Blend 1 46 3 134.992 0 24.S21 0.85 0.25 0.85 0.04 0.85 0.03 1.41 0.39 1.41 0.0S 1.41 0.0S 
Urge Growth 3 22 31 42.488 0 4.271 0.8S 0.13 0.S3 0.04 0.51 0.04 1.33 0.20 033 0.06 0.79 0.07 
Large Value 1 30 2 31.778 0 1.252 0.80 0.11 0.80 0.05 0.80 0.04 130 0.16 130 0.06 1.50 0.05 
Small Blend 18 24.921 4.384 0.20 0.07 0.07 0.31 0.09 0.08 
Mid-Cao Growth 1 13 3 6.898 0 77 0.71 0.17 0.71 0.05 0.71 0.05 1.16 0.30 1.16 0.07 1.16 0.08 
Sma 1Growth 10 6.510 176 0.21 0.07 0.07 0.31 0.08 0.08 
Sma lvalue 12 8.157 164 0.16 0.07 0.08 0.23 0.09 0.09 

llJ.i:{'llJll'*.tt<!M;i. 3 242 19 36.096 0 8.173 1.03 03S. 0.67 0.12 0-68 »t-rW.VMM6 Ril'HS'B WB.Ki.tjMiXU 
l£ITt tv Energy 21 11.680 1.304 0.29 0.09 1.07 •«aiiiiiwrrTi«aiiiiiwrnnijiiiiiiMriTrn 

urn Estate 1 13 13 12.152 0 915 0.38 0.29 0.38 0.08 0.38 0.09 0.60 032 0.60 0.12 0.60 0.14 
Miscellaneous Sector 24 4.684 43 0.33 0.29 0.32 0.40 034 0.39 
Technology 1 23 3 10.0S6 0 330 1.08 0.24 1.08 0.07 1.08 0.07 1.61 0.34 1.61 0.09 1.61 0.09 
Energy Limited Partnership 1 293 10 0.10 0.10 0.10 0.09 0.09 0.09 
Health 22 7.904 337 0.22 0.08 0.07 0.32 0.11 0.10 
Communications 8 1.379 18 0.44 0.17 0.17 0.59 0.21 0.21 
Consumer Cyclical 17 4.618 915 0.31 0.10 0.08 0.46 0.13 0.10 
Consumer Defensive 12 4.229 196 0.33 0.07 0.06 031 0.10 0.08 
Eauitv Precious Metals 8 8.262 645 0.55 0.18 0.16 0.61 0.24 0.21 
Financial 1 31 3 10.377 0 1.819 1.62 0.45 1.62 0.08 1.62 0.07 235 0.70 235 0.11 235 0.09 
Industrials 21 5.086 575 0.47 0.10 0.06 0.71 0.13 0.09 
Natural Resources 29 9.936 839 0.41 0.19 0.11 0.51 0.24 0.16 
Commodlthn Industrial Metals 1 431 8 0.47 0.47 0.47 0.61 0.61 0.61 
Utilities 11 5.010 219 0.31 0.07 0.06 0.44 0.11 0.09 

INTERNATIttftAlEQUITy 2 197 11 _20£6j3 •:--.-,0. < 
World Stock 1 11 5 3.117 0 30 
Foreign large Value 13 2.921 21 0.56 0.58 0.60 0.71 0.75 0.74 
Foreign large Blend 13 46.483 1.256 0.65 0.53 0.58 0.83 0.65 0.73 
Foreign large Growth 1 3 6 1377 0 9 0.34 0.59 0.34 0.58 0.34 0.58 0.47 0.69 0.47 0.75 0.47 0.74 
Foreign Small/Mid Value 4 646 3 0.69 0.63 0.66 0.80 032 0.82 
China Region 20 15.039 1.297 1.31 0.75 0.79 0.96 0.98 1.03 
Diversified Emerging Mkts 23 75.141 3.629 0.68 0.43 0.46 0.70 0.51 0.58 
Diversified Padfic/Asia 2 1460 9 0.19 0.21 0.21 0.24 0.25 0.25 
Foreign Small/Mid Blend 7 2.258 20 0.62 0.67 0.67 0.68 0.72 0.71 
India Eauitv 6 1.673 59 0.83 0.74 0.77 0.79 0.90 0.93 
Japan Stock 8 S.20S 227 0.77 0.73 0.73 1.07 0.97 0.96 
Latin America Stock 10 14.150 1.424 1.33 0.70 0.76 0.60 0.83 0.92 
Miscellaneous Region 48 23.490 940 0.72 0.61 0.61 037 0.81 0.81 
Europe Stock 11 S.053 89 0.55 0.41 0.38 0.73 0.54 0.50 
Global Real Estate 10 1.980 IS 0.65 0.70 0.68 0.71 0.81 0.73 
Patific/Asla ex-Japan Stk 8 G.62Q 99 0.94 0.68 0.68 1,24 0,9* 0,90 

Source: Morningstar, Inc. AETF means actively-managed ETF;IETF means index ETF.
 
EWmeans weighting all funds equally; AW means weighting funds by net assets; VW means weighting funds by dollar trading volume.
 
Note: ExcludesETNs, non-equity, leveraged, inverse, and inverse leveraged ETFs as well as premium/discount observations greater than 20% for included funds.
 



Exhibit1-7: Measures of ETF Investor Trading Costs: 2009 
Averago Average BMBBf:^^F:l.TiJ7nilimTTTJ>]rraTlnIt;iBBIB •KHfmTreagaagEMaiOJMi a m 

Market Can (SMMI VokimefSMM)-oi • ;'EW'-- .'i', '".'. i:iAW^^:- '"T-liVt •~'*s;:j0nta~.-~" :,"'.'";;'1AVI/—-- ,VW' 
AETF IETF AETF IETF AETF IetfV nqj-aWTnTJ ai3Jf5ilMBaua1=i i'3 KJ 31«la jagj^ lawlaTaWjyrjMrara 

Category No of Funds 

US EQUITY DIVERSIFIED 6 173 20 _232318 1 34.114 0.67 040 0.68 0.09 0,71 <Mffi _LQ1. 0.62 1.03 .0.15 1.10 0.12 
Mid-Cap Value 14 7.979 120 0.34 0.11 0,11 0.60 0.15 0.16 
Mid-Cap Blend 17 18471 766 0.3S 0.10 009 OSS 0.14 0.15 
Large Blend 1 42 2 114.656 0 23.503 0.59 0.32 0.59 0.08 0,59 007 0.90 _£L48_ 0.90 0.12 0.90 0.11 
Large Growth 3 21 34.388 0 4.6069 0.67 0.32 0.68 0.10 0,68 o,08 0.97 0,49 1.00 0.15 1.00 0.14 
Large Value 1 29 3 24.456 0 1.704 0.76 0.24 0.76 0.10 0,76 007 1.22 0.48 1.22 0.24 1.22 0.11 
Small Blend 15 16.862 3.059 0.37 0.15 0.59 0.20 0.190,14
Mid-Cao Growth 1 16 4.919 0 82 
Small Growth 5.096 146 

5 0.67 0.96 0.67 0.11 0,67 0,1,1, ,.i,P2, 1.31 1.02 0.15 1.02 0.15 
9 0.81 0.14 0-14 1.12 0.18 0.19 

Small Value. 10 5.991 129 0.31 0.18 019 0.49 0.24 0.2S 

US EOUITV SECTORS 3 204 10 6EL8S9 0 8.017 1.13 0.48 1.28: 0.21- 131 MB -J.Z8- -0.69! 2.07 ^03i:2;i4 036 
Eauitv Energy 18 8.656 1.390 0.40 0.14 0,10 0.56 0.18 0.13 
Real Estate 1 11 4 6.903 0 1.291 1.94 0.70 1.94 0.22 1,94 023 3.36. -JL2P_ 3.36 0.34 336 0.35 
Miscellaneous Sector 24 4.289 41 0.55 0.46 0,53 0.69 0.59 0.68 
Technology 1 22 6.299 0 2063 0.72 0.42 0.72 0.16 0.72 0.16 1.03 0.63 1.03 0.23 1.03 0.22 
Energylimited Partnership 
Health 20 6.696 266 0.28 0.14 0.40 0.20 0.19013 
Communtqatjaas. 7 950 16 0.49 0.25 _a6s_ 0.33 030022 
Consumer Cyclical 15 2.842 682 0.50 0.22 0-H? 0.79 030 0.22 
Consumer defensive 10 3.219 147 035 0.15 014 0.57 0.34 0.20 
Eauitv Precious Metals 4.9193 461 0.59 0.24 0-25 0.81 0.37 0.38 
Financial 1 24 3 9.381 0 2.396 0.72 034 0.72 0.21 0-72 0.33 0.96 030019 o.?6 _&SL- 0.96 
Industrials 17 2.856 337 0.48 0.20 0-17 0.74 0.27 0.23 
Natural Resources 23 6.336 S59 0.S6 0.27 0.70 0.37 0.250,19 
Commodities industrial Mettls 1 285 7 0.66 0.66 0,66 0.81 0.81 0.81 
Utilities 9 3.229 218 0.42 0.15 0.13 0.62 0.24 0.19 

INTEHNATIOMAL EOUITV o Hi 0 131633 0 7.15S '::-•- 1.06 ,0-74 -^--; . 1.2f ^0.96: 1.030,77 • 

'' 11 III 1 •• n 1.766 27 0.86 0.46 0,49 1.05 0.54 0.56 
ue 13 2.258 19 0.84 0.81 0.82 1.09 1.03 1.03 

Foreign Large Blend 12 38.012 1.141 1.08 0.69 0.74 136 0.88 0.96 
Foreign Large Growth 3 1.164 9 0.82 0.77 0-78 1.08 0.99 1.00 
Foreign Small/Mid Value 4 511 3 1.05 0.92 0-94 1.24 1.11 1.12 
China Region 15 13.661 1.162 0.88 1.20 V?5 1.05 1.62 1.67 
Diversified Emerging Mkts 17 41.629 2.631 0.93 0.59 0.96 0.74 0.780,61
Diversified Padfic/Asia 2 1.286 12 0.25 0.29 0.29 0.37 039 0.39 
Foreign Small/Mid Blend 6 976 13 0.82 0.91 0,87 0.99 1.00 0.92 
India Equity 3 588 18 0.88 1.08 1.12 1.09 1.36 1.40 
Japan stock 9 S.439 271 1.26 1.15 1.64 1.54 1.54115 
Latin America Stock 5 10.277 1.121 0.99 0.50 0.75 0.81052 m 
Miscellaneous Region 37 12.306 604 0.95 0.89 1.14 1.14 1.18091 

0,56Europe Stock 17 4.452 49 1.57 0.53 1.99 0.68 0.73 
Global Real Estate 11 1.153 9 1.23 1.04 1.59 1.22 1.251,05 
Pacific/Asia ex-lapan Stk 10 4.162 66 1.72 1.06 106 2,14 1.34 1.34 

Exhibit 1-8: Measures of ETF Investor Trading Costs: 2008 

v Category No of Funds 

AETF IETF\ 

Average 

MartetdDlSMl 

AETF IETF 

Average 

Volume KMT 
AETF IETF. 

AvbAIisF I..: ~-^' ksii-:---.volof Premium/Discount IK) 

: EW-"'.. Awtr^~^ ,W Ut.r .•::., i..-,-..MW~~: ..AWssjir^-T: VW; ."-' 

AETF:: IETF" (IETF ilETFKAETF Iferf AETFKiftTF 4ETF IETF AETF IETF 

%P 3 168 11 248.798 0 60.751 
minini i mil inM 14 10.630 •IlllllMriYiTiaailMHVTtTTrajiatajiajiKsTirH •UBttlHBrVB603 032 1.64 
Mid-Cap Blend 19 16.971 1.365 0.79 0.22 0.24 1.12 0.45 0.58 
Large Blend 1 35 2 121.228 0 39.529 1.22 0.66 1.22 0.21 1.22 0,23 2.01 1.04 2.01 0.33 2.01 0.35 
Large Growth 1 19 3 39.760 0 7.858 1.28 0.47 1.28 0.17 1.28 0-13 133 030 1.83 0.30 1.83 0.26 
Large Value 28 26.315 3.719 0.49 0.19 0.41 0.8S 033 0.68 
LfimililBTHM 

l,',H!B*nrm"il 1 
IS 
17 6 

16.205 

6.346 0 

6.674 

48 1.55 
0.64 
0.78 1.55 

0.17 
0.18 l.SS 

0,19 
0.20 1.93 

1.00 
1.31 1.93 

0.26 
0.37 1.93 

0.29 
0.34 

Small Growth 9 5.198 740 0.62 0.19 0,16 1,00 0.31 0.28 
Small Value 12 6.143 215 0.63 0.21 0,21 1.00 033 0.32 

US EOUITY SECTORS 
Eauitv Enerav 

1 214 

17 

- 3 70.3SO •-::; 
9.112 

0' .i&SlA 
7.371 

*iK flifl* 
0.67 

:S.i6^ 036£26 
0.26 

0.37 ; 5i»--lirSft' ­
0-41 1.07 

5.62 0.57 
0.48 

5.62 0.63 
0.63 

Real Estate 1 11 3 7.417 0 1.060 5.26 0.96 5.26 0.30 5.26 036 5.62 1.62 5.62 0.53 5.62 0.62 
Miscellaneous Sector 23 5.487 81 0.81 0.52 072 1.09 0.72 0.95 
Technology 23 S.757 213 0.71 0.25 0.24 1.17 0.41 0.39 
Energy limited Partnership 

Health 
Communications 

40 

7 

7.S4S 

1.115 

290 
19 

0.92 
OS 

0.25 

0.41 
0,24 
0?5 

1.36 
1.08 

0.47 

0.64 
0.49 

0.56 
Consumer Cyclical 15 2.503 542 0.80 0.28 0,27 1.23 0.48 0.46 
Consumer Defensive 10 3.666 138 0.56 0.26 0,25 0.93 0.51 0.52 
Eauitv Precious Metals 2 1.794 168 0.99 0.25 0-25 1.39 0.44 0.44 
Financial 21 12328 4.450 0.84 038 0.38 138 0.76 0.75 
Industrials 16 3.356 434 0.81 0.26 022 1.26 0.4S 0.40 
Natural Resources 19 6.789 787 1.38 0.78 032 1.56 0.76 0.50 
Commodities industrial Metals 1 58 2 0.56 0.56 0-56 0.82 0.82 032 
Utilities 9 3.42S 260 0.64 0.25 0.21 0.97 0.40 0.33 

INTERNATIONAL EOUITY 

World Stock 
0 154 

12 
0 13S.9S9 

1.443 

o ii-Mi 
31 

-,.,:M,^1.36 

1.25 

:..,.-:^aslfi*-' • 

0.61 
1.17 ,W,:,;.-,„M.«0. 

o'es 1.62 
..'.•XMliTS,:.,:-­

0.87 
2.05 

0.88 
Foreign Large Value 13 2.187 26 1.15 1.10 1,11 1.64 1.65 1.67 
Foreign large Blend 10 43.781 1.163 1.19 1.09 i.n 1.67 1.69 1.73 
Foreign large Growth 3 1.256 13 1.25 1.09 110 1.77 1.64 1.64 
Foreign Smail/Mid Value 4 604 6 1.17 1.15 1.15 1.65 1.64 1.64 
China Region 
Diversified Emerging Mkts 

Diversified Pacrt Ic/Asla 
Foreign Small/Mid Blend 

8 
14 

2 

5 

10.999 
29.704 

1.558 

450 

1.422 
2.808 

14 

8 

1.90 
1.20 

0.24 
1.19 

2.08 
1.06 

0.29 
1.27 

2,31 
1,17 
0,29 
1-31 

238 
1.59 
0.38 
1.76 

2.86 
1.61 
0.45 
132 

3.17 
1.83 
0.45 
1.86 

India Eauitv 2 247 11 1.53 1.74 1-76 1.97 2.30 2.32 
Japan stock 9 7.816 4.843 1.60 1.63 154 2.24 2.39 2.25 
latin America Stock 4 9.599 1.222 1.38 0.58 065 2.01 1.11 1.28 
Miscellaneous Region 30 15.103 886 1.27 1.23 V31 1.86 1.87 1.98 
Europe Stock 17 6.677 1.026 1.46 0.75 0-99 2.16 1.16 1.55 
Global Real Estate 11 1.035 14 1.53 1.21 1.75 2.06 1.73 1.76 
Pacific/Asia ex-Japan Stk 10 3.539 SO 1.76 1.73 1,72 2.42 2.45 2.40 

Source: Morningstar, Inc. AETF means actively-managed ETF;IETFmeans index ETF.
 
EW means weighting all funds equally; AW means weighting funds by net assets; VW means weighting funds by dollar trading volume.
 
Note: Excludes ETNs, non-equity, leveraged, inverse, and inverse leveraged ETFs as well as premium/discount observations greater than 20% for included funds.
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Exhibit 2-1:Comparison of Active ETF (AETF) vs Index ETF (IETF) Trading Costs. Asset-Weighted (AW) within overlapping fund categories. 
Category oafcranes lAETWETF) tn AvgAbsolute Prensium/DUcourtfXl-AW Ctttcgpjy^ti i'ij _ •mthtma^^-t^^jg^^jai^maim/a^i^^rAW 

2008 2009 2010 2011 2012 2013 2014 2015 AVer :'.'-^ri:o,':'. 2003 200JK"2010 SOU. 2012 2013 2014 2015 'ftVtf 

IJSEOIJITVOlVHcSmEO in an ass <M9 cms cue an 0.13 046 US EOUTIY DIVERSIFIED 139 039. 7039 0.76 032 021 CttS. .0.18 065 
Mid-Cao Value 0.09 0.06 0.08 0.07 Mid-Cao Value 0.08 0.07 0.10 0.08 
Mid-Cap Blend 040 0.27 012 0.08 0.08 0.13 Mid-Cap Blend 0.58 0.45 0.12 0.10 0.07 0.26 
large Blend 1.02 0.51 0.81 0.66 0.32 0.24 0.24 0.26 0.51 Large Blend 1.69 0.78 1.36 0.94 0.36 0.34 0.35 0.51 0.79 

large Growth 1.11 0.58 0.49 0.41 1.42 0.49 0.33 0.21 0.63 Large Growth 1.52 0.85 0.77 0.71 1.27 0.80 0.53 0.28 0.84 

large Value 0.66 0.7S 0.47 0.31 0.20 0.13 0.18 0.38 Large Value 0.98 1.44 0.69 0.45 0.41 0.20 0.27 0.63 
Small Blend 0.20 0.19 0.25 0.22 Small Blend 0.27 0.25 0.35 0 29 
Mid-Can Growth 1.37 0.S6 0.65 0.44 0.40 0.28 0.61 Mid-Cap Growth 1.55 0.87 1.09 0.75 0.64 0.37 0.88 
Small Growth Small Growth 
Small Value Small Value 

US EOUITV SECTORS 4^6 1.07 039 023 CU9 OLIO 0.08 0.06 USEOUnYSECTORS 5.09 1.77 0.89 049 0.18 0.04 0.06 0.0S 

Eauitv Energy 0.19 0.11 0.08 0.04 0.11 Eauitv Energy 0.12 0.03 0.04 0.03 0.06 
Real Estate 4.36 1.72 030 023 0.20 0.15 0.14 0.23 0.99 Real Estate 5.09 3.02 0.48 0.49 0.31 0.22 0.22 0.38 1.28 
Miscellaneous Sector 0.10 0.02 0.00 005 0.04 Miscellaneous Sector 0.21 0.12 0.06 0.15 0.14 

Technology 0.S6 1.01 0.38 0.29 0.56 Technology 0.81 1.51 0.60 0.43 0.84 
Energy Unitfld Partnenhia, 0.22 0.35 029 Energy limited Partnership, 0.22 0.24 0.23 

0,31 M7 

Health 0.29 0.32 0.31 Health 0.42 0.47 0.44 
Communications Communications 
Consumer Cyclical Consumer Cyclical 
Consumer Defensive Consumer Defensive 
Equity Precious Metals Eauitv Precious Metals 
Financial 0.50 134 1.02 Financial 0.63 2.24 1.43 

Industrials Industrials 
Natural Resources Natural Resources 
Commodities Industrial Metals Commodities Industrial Metats 

Utilities 0.18 0.18 Utilities 0.24 0.24 

INTERNATtOMAL EOUITY •0,18 0.07 0.U -CUB -0-12 -0.13 •O.04 INTERNATIONAL EQUITY ioas aie ou9 aoa -aw -tu7 :tJMM 
World Stock -0.20 -O.08 0.05 0.0S -0.06 -0.05 •0.05 World Stock 4.18 0.02 0.17 0.20 -0.03 -0.05 002 
Foreign Urge Value 0.06 005 0.06 Foreign large Value -0.01 -001 -0.01 
Foreign large Blend 0.48 0.33 0.09 0.14 0.36 0.28 Foreign Large Blend 0.68 0.38 0.16 0.17 0.44 0.37 
Foreign large Growth -0.24 -0 27 -0.06 0.02 0.10 0.10 -0.06 Foreign Large Growth -0.28 -O.30 -O.02 0.18 0.10 0.18 -0.02 
Foreign Small/Mid Value 0.13 0.19 0.16 Foreign Small/Mid Value -O.10 -0.09 -0.09 
China Region -0.15 0.07 004 •0.01 China Region -0.10 0.09 0.30 0.10 
Diversified Emerging Mkt! Diversified Emerging Mice 
Diversified Pacific/Asia Diversified Pacific/Asia 
Foreign Small/Mid Blend Foreign Small/Mid Blend 
India Eauitv India Eauitv 
Japan Stock Japan Stock 
Latin America Stock Latin America Stock 
Miscellaneous Region Miscellaneous Region 
Europe Stock Europe Stock 
Global Real Estate 0.03 0.03 Global Real Estate 0.07 0.07 
Padfic/Asia ex-Japan Stk Pacific/Asia ex-Japan Stk 

Exhibit 2-2: Comparison of Active ETF (AETF)vs Index ETF(IETF) Trading Costs. Volume-Weighted (VW) within overlapping fund categories. 
. Category PMMjr^fACiWEl^ .:.. ,r'£&!«ift*;jYl!!' [ Mffiinm ^ 

We2008 2009' 2010 2011 2012 2013 2014' 2MS _.; "„._ir^.„?....:_.' t. •- 2003 2009 2010" 20UJ" 20J2 2013 ^014 : 2015 AVG 

US EOUITV DIVERSIFIED •US 0L64 fl-Sfi ftSl 048 0U7 0.16 0.14 048 US EOUITY DIVERSIFIED wo ass asi. a77- cms oja<tat ais 067 
Mid-Cap Value 0.08 0.06 0.09 0.08 Mid-Cap Value 0.07 0.08 0.11 0.09 
Mid-Cap Blend 040 0.27 0.11 0.13 009 0 20 Mid-Cap Blend 0.59 0.44 0.12 0.12 0.10 0.27 
Large Blend 1.00 0.52 0.82 070 0.25 0.24 0.21 0.23 0.49 large Blend 1.67 0.79 1.36 0.97 0.26 0.32 0.32 0.39 0.76 
Large Growth 1.15 0.60 0.47 0.41 1.36 0.57 0.37 0.11 0.63 Large Growth 1.57 0.86 0.73 0.71 1.27 0.83 0.60 0.14 0.84 
large Value 0.69 0.76 0.47 0.31 0.21 0.19 0.22 0.41 Large Value 1.11 1.44 0.70 0.45 0.43 0.29 0.32 0.68 
Small Blend 0.21 0.19 0.28 0.23 Small Blend 0.27 0.25 0.39 0.30 
Mid-Can Growth 1.35 0.56 0.65 0.44 0.39 0.27 0.61 Mid-Cap Growth 1.59 0.88 1.08 0.75 0.63 0.36 0.88 
Small Growth Small Growth 
Small Value Small Value 

US EOUITV SECTORS 430 Ml 0.61 °r24 O20 0,13 0.12 O-Ofi 0.92 US EQUITY SECTORS S.00 Ua aS3 O49;.10i7.: 0.07.:. aw 0,05 1.08 
Eauitv Energy 0.20 0.12 0.09 0.05 0.11 Eauitv Energy 0.14 0.04 0.06 0.01 0.06 
Real Estate 4.30 1.71 030 024 0.20 0.15 0.13 0.23 0.98 Real Estate SCO 3.01 0.46 0.49 0.30 0.22 0.22 0.38 1.26 
Miscellaneous Sector 0.05 -0.09 -0.08 -002 -003 Miscellaneous Sector 0.14 -0 02 -0.04 0.06 004 
Technology 0.56 1.02 0.38 0 29 0.56 Technology 0.81 1.52 0.58 0.44 0.84 
Ineret Unused Paflaenhip 0.35 0.35 Cneffy limited Partnership 0.24 024 
Health 0.29 032 0.30 Health 0.42 0.46 0.44 
Communications Communications 
Consumer Cyclical Consumer Cyclical 
Consumer Defensive Consumer Defensive 
Eauitv Precious Metals Equity Precious Metals 
Financial 0.52 1.56 1.04 Financial 0 65 2.26 1.46 
Industrials Industrials 
Natural Resources Natural Resources 
Commodities Industrial Metals Commodities industrial Metals 

Utilities 0.19 0.19 Utilities 0.25 0.25 

INTERNATIONAl EOUITV •M" a-io 0,04 -045 -0.18 •023 4L10 IMTERIttTONAL EOUITY' -ai4 &tf CUO -0.11 -0.25 -031 mos 
World Stock -0.19 -0.06 0.05 0.01 -0.04 -0.05 •O.05 World Stock -0.18 0.04 0.19 0.13 -001 -0.05 0.02 
Foreign Lame Value 0.16 0.06 0.11 Foreign large Value 0.14 0.03 008 
Foreign Large Blend 0.42 0.33 0.04 0.10 0.29 0.23 Foreign large Blend C.59 0.39 0.08 0.10 030 0.29 
Foreign Large Growth -0.24 •0.26 -0.06 0.00 0.10 0.09 •0.06 Foreign Large Growth -0.26 -0.27 -O.02 0.21 0.11 0.18 4.01 
Foreign Small/Mid Value 0.13 0.19 0.16 Foreign Small/Mid Value -O.09 -0.10 -0.09 
China Region -0.17 0.03 •0.02 •0.05 China Region -0.12 0.04 021 0.04 
Diversified Emerging Mkc Diversified Emerging Mkti 
Diversified Pacific/Asia Diversified Pacific/Asia 
Foreign Small/Mid Blend Foreign Small/Mid Blend 
India Eauitv India Eauitv 
Japan Stock Japan Stock 
latin America Stock Latin America Stock 
Miscellaneous Region Miscellaneous Region 
Europe Stock Europe Stock 
Global Real Estate 0.03 Global Real Estate 0.080.03 0.08 
Padfic/Asia ex-Japan Stk Pacific/Asia ex-Japan Stk 
Source: Morningstar, tnc. AETFmeans actively-managed ETF; IETF means index ETF. 
AWmoansweightingfundsby net assets; VW means weightingfunds by dollartradingvolume. 
Note:Excludes ETNs. non-equity,leveraged.Inverse,and InverseleveragedETFs as wellas premium/discountobservationsgreaterthan 20%for Included funds. 


