
Investment Counsel 

Ms. Elizabeth M. Murphy 
Secretary 
United States Securities and Exchange Commission 
I00 F Street, NE 
Washington, D.C. 20549 

Re: Flash Orders and Trades and Server Co-Location 

To the Commission: 

Atherton Lane Advisers, LLC ("Atherton Lane") is an SEC registered investment adviser that offers 
comprehensive wealth management and investment counseling services to private clients. We are 
writing to urge the Commission to promptly create rules which regulate or ban the trading practice 
known as flash orders and the practice of server co-location. 

We are concerned that flash orders and trades offer trading advantages to some market participants. 
As stated by Senator Schumer in a letter dated July 24, it appears that the practice of flash trading 
allows certain traders to obtain order flow information for computer-based trading before the 
information is routed to the broader public market and creates a "two-tiered system where a 
privileged group of insiders receives preferential treatment, depriving others of a fair price for their 
transactions." While proponents of such trading practices may argue that the practice provides 
liquidity, increases the speed of execution and helps traders get better prices, we believe that the 
real and perceived unfairness of the practice described above far outweighs its purported benefits. 

As with flash orders and trades, it appears that the establishment of a trader's computer servers on 
or near the floors of market centers, or even within the firewalls of market centers (server co
location), offers an advantage to traders (e.g., hedge funds) who use it relative to those who do not. 
Some have argued that through server co-location, high frequency traders may get ahead of orders 
by institutional and retail traders. 

Finally, these practices may impact our best execution obligations to our clients. We typically send 
trades to broker-dealers who in tum send trades to market centers. If some, but not all, market 
centers offer flash orders and/or server co-location, our decisions regarding best execution might be 
affected. 

We respectfully request that the Commission promptly create rules addressing flash orders and 
server co-location. At that time, we will take the opportunity to comment on the proposed 
regulations. 

sjf,JL l #c/)urvr/Jh ,~Willi= E. MoDo,odl, 1' 

Chief Compliance Officer · 
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CIBC - Co-Location @ CIBC http://www.cibcwm.com/cibc-eportal-web/portal/wm?pageId=c... 

Co-Location @ CIBC 

Where can you get efficient, low-latency market 
access? @ CIBC. 
Leverage opportunities to maximize trading strategies through 
Co-location @ CIBC – our low-latency access to the Canadian equity and 
derivative marketplaces. We work with the TMX Group in Markham, the 
premiere Canadian exchange co-location facility and the only facility in 
Canada designed, built and operated exclusively for capital markets. 

You can optimize high-frequency and algorithmic trading strategies via 
low-latency access to the Toronto Stock Exchange, TSX Venture 
Exchange, TMX Select and Montreal Exchange. This provides direct 
access to 60% of Canadian equity liquidity and 100% of Canadian 
exchange-traded derivative liquidity. 

TMX’s co-location cabinets are pre-wired to receive low latency data 
feeds directly from the TMX trading engines. We maintain an inventory 
of available racks which, in most cases, you can lease directly from us. 

Additional Co-Location for Foreign Exchange 

We have also co-located our foreign exchange infrastructure at Equinix TM 

in New Jersey and London. This enables us to interconnect locally to 
many inter-bank and multi-dealer trading venues, and leverage 
connectivity for fast price discovery and efficient execution. 

Experience the speed and advantages of Co-location @ CIBC. 

For more information, contact our electronic execution specialists here. 

View Our Awards 

View Our Conferences 

Related Links 

Algorithmic Trading 
Analytics & Market 
Structure 
Broker Services 
Electronic Trading 
Fast Filters 
Research 
Smart Order Routing 
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Portfolio Media. Inc. | 860 Broadway, 6th Floor | New York, NY 10003 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com 

Co-Location Takeaways From The NYSE Settlement 

Law360, New York (July 07, 2014, 10:37 AM ET) --

The U.S. Securities and Exchange Commission on May 1, 2014, 
announced a settlement with the New York Stock Exchange LLC and 
certain of its affiliates (collectively, the NYSE), addressing a variety of 
practices α including informational disparities and the current hot-
button topic of co-location.[1] In this latest settlement concerning 
electronic trading and the dissemination of market data,[2] the NYSE 
agreed, without admitting or denyin ϕΕ͙ ΙE�Ζϋ ͣΘα͕Θαϋΐ ϕθ ϋ͙ϕϕΪ͙ 
charges relating to a wide variety of historic conduct that largely took 
place between 2005 and 2011. As part of the settlement, the NYSE 
consented to a $4.5 million civil monetary penalty and the retention 
of a compliance consultant. 

The settlement marks the first enforcement action by the SEC 
implicating practices employed by electronic and high-frequency 
ϕχ͕̽Θα ιHϰΟκ ͣΘχΰϋ ϋΘα͙͋ ϕΕ͙ τϰ͊ΪΘ͋̽ϕΘθα θͣ MΘ͋Ε͙̽Ϊ L͙ϼΘϋΖ ͊θθΧΐ 
ΙϰΪ̽ϋΕ �θ̂ϋΚ α in which Lewis argues that HFT unfairly exploits 
informational disparities. The settlement also follows criticism by the 
New York attorney general (NYAG) of co-location arrangements at securities exchanges, as well as calls 
by the NYAG for the SEC and other regulators to focus their attention on HFT issues.[3] 

ΟΕΘϋ ̽χϕΘ͋Ϊ͙ ͕Θϋ͋ϰϋϋ͙ϋ ϕΕ͙ ϕΕχ͙͙ ͋Ε̽χ͙ϋ Θα ϕΕ͙ ͋θΰΰΘϋϋΘθαΖϋ θχ͕͙χ ϕΕ̽ϕ ϋτ͙͋ΘͣΘ͋̽ΪΪ̂ ͕͕̽χ͙ϋϋ Θαͣθχΰ̽ϕΘθα̽Ϊ 
disparities, namely: (1) the provision of co-location services to certain customers prior to September 
2010, pursuant to terms that were individually negotiated with private firms and not submitted for SEC 
approval; (2) the lack of procedures to prevent the misuse of nondisplayed liquidity in order books for 
exchange error account trading; and (3) the early distribution of order imbalance information to floor 
brokers α a practice that was not fully disclosed to the public.[4] 

This article also explores how the settlement is consistent with prior statements and practices by the 
SEC staff concerning market structure issues. 

Description of the Settlement 

Allegations that Prior to September 2010, NYSE Provided Co-Location Services Without SEC Approval 

Ι�θ-Ϊθ͋̽ϕΘθαΚ Θϋ ̽ ϋ͙χϻΘ͙͋ θ͙ͣͣχ͙͕ ͊̂ ϋ͙͋ϰχΘϕΘ͙ϋ ͙́͋Ε̽α͙ϋ ϕΕ̽ϕ ͙α̽͊Ϊ͙ϋ ΰ̽χΧ͙ϕ τ̽χϕΘ͋Θτ̽αϕϋ ϕθ θ͊ϕ̽Θα 

Adam J. Wasserman 

mailto:customerservice@law360.com


 

 

   
  

  
  

 
   

 

 
 

 

 
 

  

  

  
 

 
  

   
  

   
   

 
 

 
   

 
 

 
 

    
  

   
  

 
  

   
 

  

faster access to exchange informatΘθαΐ θͣϕ͙α ͊̂ τ͙χΰΘϕϕΘα ϕχ͕̽Θα ͣΘχΰϋ ϕθ τΪ͙̽͋ ϋ͙χϻ͙χϋ ̽ϕ ͙́͋Ε̽α͙ϋΖ 
data centers in order to have direct access to trading data. Although a market center is not permitted to 
provide data to private linkages prior to the time that such data is reported to the securities information 
processor (SIP) for public dissemination, direct data feeds allow firms to receive and act on information 
microseconds prior to the time the information is published by the public data feed. 

Previously, in its 2010 concept release on equity market structure, the SEC acknowledged the role of co-
location at registered exchanges: 

The Commission believes that the co-location services offered by registered exchanges are subject to 
the Exchange Act. Exchanges that intend to offer co-location services must file proposed rule changes 
and receive approval of such rule changes in advance of offering the services to customers. The terms of 
co-location services must not be unfairly discriminatory, and the fees must be equitably allocated and 
reasonable.[5] 

Despite the criticism of co-location by Michael Lewis and the NYAG, the settlement confirms that the 
commission has approved, and now regulates, the provision of co-Ϊθ͋̽ϕΘθα ϋ͙χϻΘ͙͋ϋ ̽ϋ Ι̽ ΰ̽ϕ͙χΘ̽Ϊ ̽ϋτ͙͋ϕ 
of the operation of the faciliti͙ϋ θͣ ̽ α̽ϕΘθα̽Ϊ ϋ͙͋ϰχΘϕΘ͙ϋ ͙́͋Ε̽α͙ΓΚ Iα ϕΕ͙ ϋ͙ϕϕΪ͙ΰ͙αϕΐ Εθϼ͙ϻ͙χΐ ϕΕ͙ ΙE� 
focused upon the contention that, from at least 2006 through September 2010, the NYSE offered co-
location services without filing a proposed rule with the commission and that, during this time period, 
the fees charged by the NYSE for these services were individually negotiated and not uniform for all 
customers. 

ίΕΘΪ͙ΐ Θα χ͙ϋτθαϋ͙ ϕθ ̽ χ͙͋θΰΰ͙α͕̽ϕΘθα ͊̂ ϕΕ͙ ΙE�Ζϋ OͣͣΘ͙͋ θͣ �θΰτΪΘ̽α͙͋ Iαϋτ͙͋ϕΘθαϋ ̽α͕ 
Examinations (OCIE), the NYSE and certain affiliates submitted rule proposals to the SEC in 2009 
governing co-location services, the commission staff expressed concerns that the proposed rule would 
allow for pricing disparities between new co-location customers (who would be subject to a standard 
rate) and old co-location customers (who would be charged their lower previously negotiated rates). 

Under Exchange Act Section 6(b)(5), the rules of an exchange may not be designed to permit, among 
other things, unfair discrimination among customers, issuers, brokers or dealers. The SEC staff was 
specifically concerned that individually negotiated co-location fees could lead to questions as to 
whether the fees were being equitably allocated among customers. However, it was not until 
September 2010 that the NYSE effectuated an exchange rule that standardized co-location fees for all 
customers.[6] 

!͋͋θχ͕Θα ϕθ ϕΕ͙ ΙE�ΐ ϕΕ͙ NεΙEΖϋ ͋θ-location practices until September 2010 violated Section 19(b)(1) of 
the Exchange Act, which requires that securities exchanges file proposed rule changes with the SEC. The 
settlement acknowledges that, in the initial years following the adoption of Regulation NMS, some firms 
may have had individually negotiated co-location agreements α a practice that is criticized in Flash 
Boys. At the same time, however, the commission has underscored the fact that this is no longer 
tolerated and that policy issues, like co-Ϊθ͋̽ϕΘθαΐ Ε̽ϻ͙ ͙͙͊α θα ϕΕ͙ ΙE�Ζϋ χ͕̽̽χ ̽α͕ ϋϰ͊Τ͙͋ϕ ϕθ χ͙ϰΪ̽ϕΘθα 
by the commission for the past several years. 

Allegations That ArcaSec Failed to Implement Policies and Procedures to Prevent the Misuse of 
Material Nonpublic Information in Connection with Its Error Account 

The SEC noted that ArcaSec, which served as a routing broker for various NYSE affiliates since 2005, used 
̽α ͙χχθχ ̽͋͋θϰαϕ ϕθ ϰαϼΘα͕ ϋ͙͋ϰχΘϕΘ͙ϋ τθϋΘϕΘθαϋ ϕΕ̽ϕ ϕΕ͙ NεΙE Ε͙Ϊ͕ ̽ϋ ̽ χ͙ϋϰΪϕ θͣ Ι͋θΰτϰϕ͙χ ϋ̂ϋϕ͙ΰ 



 

 

 

 
 

  

 
   

  
 

 
  

  
 

 
 

 
 

   

  
 

   
 

 
  

 
 

 
    

 
 

   
 

 
 

 
 

 
  

   
 

 
 

  
 

  
 

malfunctions or outages, unmatched orders, errors from routing to other exchanges, or 
̽͋͋θΰΰθ͕̽ϕΘθαϋΓΚ ΟΕ͙ !χ͋̽Ι͙͋ ͙χχθχ ̽͋͋θϰαϕ ϼ̽ϋ ϕχ͕͙͕̽ ͊̂ ΰ͙ΰ͊ers of the Arca Trade Operations 
Desk (TOD). 

The SEC alleged that, between 2005 and October 2010, TOD employees could run both their normal 
ϕχ͕̽Θα τχθχ̽ΰ ̽α͕ ̽ ϋ͙τ̽χ̽ϕ͙ GΪθ͊̽Ϊ Οχ͕͙̽ M̽α͙̽χ ιGΟMκ τχθχ̽ΰ ϕΕ̽ϕ ϋΕθϼ͙͕ ϕΕ͙ NεΙEΖϋ Ι͙αϕΘχ͙ 
depth of book, incΪϰ͕Θα αθα͕ΘϋτΪ͙͕̽̂ ΪΘφϰΘ͕Θϕ̂ΓΚ !͋͋θχ͕Θα ϕθ ϕΕ͙ ΙE�ΐ ϕΕΘϋ τ͙χΰΘϕϕ͙͕ ϕΕ͙ ϕχ͕͙̽χϋ ϕθ 
ΙϻΘ͙ϼ ̽ΪΪ αθα͕ΘϋτΪ͙͕̽̂ ͊ϰ̂ ̽α͕ ϋ͙ΪΪ θχ͕͙χϋ ͣθχ ͙̽͋Ε ΪΘϋϕ͙͕ ϋ͙͋ϰχΘϕ̂ΐΚ ͙α̽͊ΪΘα ΙϕΕ͙ΰ ϕθ ̽αϕΘ͋Θτ̽ϕ͙ 
τθϋϋΘ͊Ϊ͙ ϋΕΘͣϕϋ Θα ̽ ϋ͙͋ϰχΘϕ̂Ζϋ τχΘ͙͋ ͣχθΰ τ͙α͕Θα αθα͕ΘϋτΪ͙͕̽̂ θχ͕͙χϋΓΚ 

The SEC claimed that the GTM data, which was supposed to be used solely for tracking orders and 
facilitating efficient trading, constituted material nonpublic information and that, prior to October 2010, 
ArcaSec lacked policies and procedures to ensure that TOD employees were not using the GTM data in 
connection with error account trading. While the SEC notified ArcaSec of this deficiency in February 
2010, the SEC alleged that ArcaSec did not sufficiently address this issue until October 2010.[7] 

The SEC concluded that this conduct violated Section 15(g) of the Exchange Act, which requires broker-
dealers to establish and implement policies and procedures to prevent the misuse of material nonpublic 
information. Specifically, the SEC found that ArcaSec: had no written policies or procedures specifically 
addressing the access to nondisplayed liquidity information by TOD personnel liquidating securities 
positions in the ArcaSec error account; lacked systems that would have prevented TOD personnel from 
accessing such information; and lacked policies or procedures for surveilling whether the TOD personnel 
acting on its behalf were accessing material nonpublic information while trading in the error account. 

ΟΕ͙ ΙE� αθϕ͙͕ ϕΕ̽ϕ ΙϕΕ͙ ΰ͙χ͙ ͙ϋϕ̽͊ΪΘϋΕΰ͙αϕ θͣ τθΪΘ͋Θ͙ϋ ̽αd procedures alone is not sufficient to prevent 
the misuse of material nonpublic information. It also is necessary to implement measures to monitor 
͋θΰτΪΘ̽α͙͋ ϼΘϕΕ ̽α͕ ͙αͣθχ͙͋ΰ͙αϕ θͣ ϕΕθϋ͙ τθΪΘ͋Θ͙ϋ ̽α͕ τχθ͙͕͋ϰχ͙ϋΓΚ ΟΕ͙ ̽͋ϕΘθα ͊̂ ϕΕ͙ ΙE� Θα ϕΕΘϋ 
regard emphasizes the fact that markets must have and effectively implement procedures to prevent 
the misuse of customer order information.[8] 

Allegations That NYSE Distributed Closing Order Imbalance Information in Violation of Exchange Rules 

Another violation addressed in the settlement involved an NYSE rule that allowed floor brokers to 
receive a subscription to an electronic feed of closing order imbalance information each day at 3:40 
τΓΰΓλϵμ Ι͙ϻ͙α ΰθαϕΕϋ ͣθΪΪθϼΘα ϕΕ͙ M̽̂ ϮϬϬϴ ͙͙ͣͣ͋ϕΘϻ͙ ͕̽ϕ͙ θͣ ϕΕ͙ NεΙEΖϋ χϰΪ͙ΐ the NYSE revised its 
systems to provide closing order imbalance information to its operations staff at 2 p.m. However, when 
these systems were revised with respect to the operations staff, this feed was mistakenly delivered to 
floor brokers at 2 p.m. as well. 

The SEC stated that, despite knowing that the floor brokers were receiving this information prior to 3:40 
pm, the NYSE continued its 2 p.m. dissemination of the information to floor brokers until May 2010 α 
even after the SEC had informed the NYSE in March 2010 that this earlier dissemination violated the 
NεΙEΖϋ ͙́ΘϋϕΘα χϰΪ͙ϋ ̽α͕ χ͙φϰΘχ͙͕ ̽ χϰΪ͙ ͋Ε̽α͙Γ 

!͋͋θχ͕Θα ϕθ ϕΕ͙ ΙE�ΐ ϕΕ͙ ͣΪθθχ ͊χθΧ͙χϋ θ͊ϕ̽Θα͙͕ ̽α Θαͣθχΰ̽ϕΘθα̽Ϊ ͕̽ϻ̽αϕ͙̽ ̽͊θϰϕ ΙϼΕΘ͋Ε θϕΕ͙χ ΰ̽χΧ͙ϕ 
τ̽χϕΘ͋Θτ̽αϕϋ ̽α͕ ϕΕ͙ τϰ͊ΪΘ͋ ϼ͙χ͙ αθϕ ̽ϼ̽χ͙ΓΚ Οhe SEC found that this conduct violated Exchange Act 
Section 19(g)(1), which requires an exchange to comply with its own rules. Thus, the settlement 
highlights the fact that exchange rules previously approved by the SEC, which may have been relied on 
by other market participants, must be followed. 



 

 

 
  

 
 

  
   

 
 

 
 

  
 

 
 

 
 

    
 

 
 

 
  

  
    

 
 

 
 

  
 

 
 

 
  

 
  

 
 

 
 

  
  

 
 

    
 

 

Selected Observations Relating to the Settlement 

It is clear that the settlement relates to practices that occurred well before Michael Lewis and the NYAG 
raised their recent concerns about market integrity. Indeed, much of the alleged conduct that formed 
the basis for the settlement occurred between 2005 and 2011. The settlement is confirmation of SEC 
�Ε̽Θχϼθΰ̽α M̽χ̂ Jθ ίΕΘϕ͙Ζϋ ͋θΰΰ͙αϕϋ Θα͕Θ͋̽ϕΘα ϕΕ̽ϕ ϕΕ͙ ͋θΰΰΘϋϋΘθα Ε̽ϋ ̽ αϰΰ͙͊χ θͣ θαθΘα 
investigations regardΘα Ιΰ̽χΧ͙ϕ Θαϕ͙χΘϕ̂ ̽α͕ ϋϕχϰ͋ϕϰχ͙ Θϋϋϰ͙ϋΐ Θα͋Ϊϰ͕Θα ΕΘΕ-ͣχ͙φϰ͙α͋̂ ϕχ͕͙̽χϋΐΚ ϼΕΘ͋Ε 
Ε̽ϻ͙ ͙͙͊α ϰα͕͙χ ϼ̽̂ ͣθχ ΙφϰΘϕ͙ ϋθΰ͙ ϕΘΰ͙ΓΚλϭϬμ 

The settlement illustrates both that the SEC has been aware of the potential for informational 
disadvantages resulting from technology following the adoption of Regulation NMS and that the SEC has 
worked since at least 2009 to address certain co-location practices that it deemed unfair. The settlement 
also illustrates that certain of the practices complained of by Lewis have not occurred at the NYSE since 
2010. 

While co-Ϊθ͋̽ϕΘθα χ͙ΰ̽Θαϋ ̽ ϕθτΘ͋ θͣ τθΪΘ͋̂ ͕Θϋ͋ϰϋϋΘθαΐ ϕΕ͙ ΙE�Ζϋ ͣθ͋ϰϋ θα χϰΪ͙ ͣΘΪΘα τχθ͙͕͋ϰχ͙ϋΐ χ̽ϕΕ͙χ 
than the practice of co-location itself, is a reminder that the commission has approved of co-location. 
This is in contrast to the position of the NYAG, who has attacked the practice α ͋Ϊ̽ΘΰΘα ϕΕ̽ϕ Ιθα͙ θͣ 
ϕΕ͙ ϼθχϋϕ τχθ͊Ϊ͙ΰϋΚ ΕΘϋ θͣͣΘ͙͋ Ε͕̽ ͕Θϋ͋θϻ͙χ͙͕ ϼ̽ϋ ΙϕΕ͙ ϕ͙α͕͙α͋̂ ͣθχ θϰχ ΰ̽χΧ͙ϕϋ ̽α͕ ΘαϋϕΘϕϰϕΘθαϋ ϕθ 
start catering to high-frequency traders, and becoming enablers of this particularly dangerous type of 
ϕχ͕̽ΘαΓΚλϭϭμ 

ίΕΘΪ͙ ϕΕ͙ Nε!G Ε̽ϋ ϰχ͙͕ ϕΕ͙ ΙE� ̽α͕ θϕΕ͙χ χ͙ϰΪ̽ϕθχϋ ϕθ ͕͕̽χ͙ϋϋ ϼΕ̽ϕ Ε͙ ͙͊ΪΘ͙ϻ͙ϋ ϕθ ͙͊ Ιϰαϋ͙͙ΰΪ̂ 
τχ̽͋ϕΘ͙͋ϋ Θα ϕΕ͙ ΰ̽χΧ͙ϕϋΐΚ ϕΕ͙ ͋θΰΰΘϋϋΘθα Ε̽ϋ ͙͙͊α ͣθ͋ϰϋΘα θα ϕΕ͙ ΰ̽χΧ͙ϕϼΘ͕͙ Θΰτ̽͋ϕ θͣ ͙Ϊ͙͋ϕχθαΘ͋ 
and HFT issues for many years now, including some of the specific practices complained about by Lewis 
and the NYAG. 

White has stated that she does not wish to rush to judgment when making changes to complex market 
χϰΪ͙ϋΐ ͊ϰϕ χ̽ϕΕ͙χ Ιϼ̽αϕλϋμ ϕθ ͕θ ̽ ϋθϰτ-to-nϰϕϋ χ͙ϻΘ͙ϼΐΚ ϋϕ̽χϕΘα ϼΘϕΕ ϕΕ͙ τχ͙ϋϰΰτϕΘθα ϕΕ̽ϕ ΙϕΕ͙ ΰ̽χΧ͙ϕϋ 
̽χ͙ αθϕ χΘ͙͕Κ α which also involves weighing any positive effect that HFT has on the markets.[12] She 
ϕ͙ϋϕΘͣΘ͙͕ Θα χ͙͙͋αϕ ͋θαχ͙ϋϋΘθα̽Ϊ Ε͙̽χΘαϋ ϕΕ̽ϕ ̽α̂ χϰΪ͙ ͋Ε̽α͙ϋ Θα ϕΕΘϋ ̽χ͙̽ ϼΘΪΪ ͙͊ Ιϋϰττorted by data as 
... [the SEC surveys] the entire market, rather than focusing on speed traders."[13] 

And, on June 5, 2014, White announced that the SEC will be advancing initiatives addressing several sets 
of issues, including market instability, high-frequency trading (and specifically the use of destabilizing 
trading strategies that exacerbate price volatility), fragmentation of the trading markets, broker 
conflicts, the building of quality markets for smaller issuers.[14] 

Although the settlement focuses on the NYSE, it touches upon issues that are relevant to other market 
participants as well. During her congressional testimony last month, White commented that the 
commission had been intensifying its review of off-exchange trading venues used by high-frequency 
traders.[15] Other nonexchange trading centers α while not subject to the same degree of SEC 
oversight as exchanges α also have fair access requirements under Regulation ATS, are subject to Rule 
603 of Regulation NMS (which addresses the provision of trade information through direct data feeds), 
and must make sure that they operate in the manner disclosed to participants.[16] The settlement is a 
reminder that alternative trading platforms also must remain vigilant to ensure that they adhere to such 
requirements. 



 

 

 
  

 
 

 
 

 
    

  
   

 
 

  
 

   
    

 
  

 
 

  
 

  
  

 
    

    
 

  
 

 
 

    
  

 

  
   

 
    

 
  

 
 

 

ϰΘα̽ΪΪ̂ΐ Θϕ Θϋ ͙ϻΘ͕͙αϕ Θα ̽ αϰΰ͙͊χ θͣ ϕΕ͙ ΙE�Ζϋ ͋Ε̽χ͙ϋ ̽̽Θαϋϕ ϕΕ͙ NεΙE ϕΕ̽ϕ ϕ͙͋ΕαθΪθ̂ τχ͙ϋ͙αϕϋ Θϕϋ θϼα 
unique set of risks, and that lack of coordination between technology developers and the legal and 
compliance staff can be problematic. Advances in technology require time, attention and understanding 
by compliance staff to prevent mistakes that may result in regulatory violations. 

Conclusion 

Regulatory scrutiny of HFT and market structure issues concerning informational advantages is likely to 
͋θαϕΘαϰ͙Γ ΟΕϰϋΐ ϼΕΘΪ͙ ϕΕ͙ ΙE�Ζϋ ϋ͙ϕϕΪ͙ΰ͙αϕ ϼΘϕΕ ϕΕ͙ NεΙE Θϋ ϕΕ͙ ͣΘχϋϕ τθϋϕ-ϒϰΪ̽ϋΕ �θ̂ϋΚ ̽͋ϕΘθα χ͙̽χ͕Θα 
market integrity issues, in light of the attention placed on HFT and electronic trading, it is not likely to be 
the last. 

αBy Adam J. Wasserman, Edward L. Pittman and Robert J. Rhatigan, Dechert LLP 

Adam Wasserman is a partner in Dechert's New York office. Edward Pittman is special counsel 
and Robert Rhatigan is an associate in the firm's Washington, D.C., office. 

A version of this article appeared on the Columbia Law School's Blue Sky Blog. 

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 

[1] The settlement was announced in an order In the Matter of New York Stock Exchange LLC, NYSE 
Arca, Inc., NYSE MKT LLC, f/k/a/ NYSE Amex LLC, and Archipelago Securities LLC, Securities Exchange Act 
Rel. No. 72065 (May 1, 2014). 

[2] In 2012, the NYSE was subject to the first financial fine against an exchange α in the amount of $5 
million α based on SEC charges that the NYSE had provided certain exchange customers with access to 
market data before such data was released to the consolidated feeds. In the Matter of New York Stock 
Exchange LLC, andNYSE Euronext, Securities Exchange Act Rel. No.67857 (Sept. 14, 2012). Rule 603(a) of 
Regulation NMS prohibits market centers, including exchanges, from releasing data relating to quotes 
and trades through private proprietary feeds before sending such data for inclusion in the consolidated 
feeds. 

λϯμ EχΘ͋ ΟΓ Ι͋Εα͙Θ͕͙χΰ̽αΐ NΓεΓ !ϕϕΖ̂ G͙αΓΐ R͙ΰ̽χΧϋ θα HΘΕ-Frequency Trading & Insider Trading 2.0, New 
εθχΧ L̽ϼ Ι͋ΕθθΪ P̽α͙Ϊ θα ΙIαϋΘ͕͙χ Οχ͕̽Θα ϮΓϬ ί ! N͙ϼ IαΘϕΘ̽ϕΘϻ͙ ϕθ �χ̽͋Χ Dθϼα θα Pχ͙͕̽ϕθχ̂ Pχ̽͋ϕΘ͙͋ϋΚ 
(Mar. 18, 2014) (Schneiderman Remarks). 

[4] The SEC also accused the NYSE of: (1) conducting error account trading without effective exchange 
rules; (2) violating a net capital rule in connection with a January 2010 incident involving a trading 
systems testing error (that resulted from connecting a testing tool to a live environment); (3) failing to 
operate the New York Block Exchange (an electronic facility focused on large block transactions) in 
accordance with exchange rules; (4) failing to execute mid-point passive liquidity orders in accordance 
with exchange rules; and (5) accepting mid-point passive liquidity orders with subpenny limits in 
violation of Regulation NMS. 

[5] SEC Concept Release on Equity Market Structure, Securities Exchange Act Rel. No. 61358, January 
2010. 



 

 

 
     

 

  
  

 
 

   
 

 

 
 

   
 

  
 

 
 

 
  

 

   
 

  
 

  
 

 
 

    
   

 
    

 
  

  
  

 

 
    

 
  

[6] This rule was adopted in connection with the relocation of all customers to a single new data center. 

[7] Additionally, the SEC found that the NYSE used the error account for years without submitting a rule 
χ͙̽χ͕Θα ϕΕ͙ Θϋϋϰ͙ ϕθ ϕΕ͙ ΙE�ΐ ̽α͕ ϕΕ̽ϕ ͕͙ϋτΘϕ͙ O�IEΖϋ ͕Θχ͙͋tion in 2010 that a rule be submitted, the 
NYSE continued to use the error account through 2011 α even after NYSE compliance officials 
prohibited them from doing so. 

[8] Section 15(g) applies to all brokers, including non-exchange market centers registered with the 
͋θΰΰΘϋϋΘθα ϰα͕͙χ R͙ϰΪ̽ϕΘθα !ΟΙ ι͙ΓΓΐ Ι͕̽χΧ τθθΪϋΚκΓ 

[9] This information reflects the imbalance between the interest to buy and the interest to sell a 
security. 

[10] Ackerman, A., SEC Investigations into High-Frequency Trading under Way, WSJ.com (April 1, 2014). 
It is notable also that the settlement begins by focusing on matters of market integrity. In particular, the 
ϋ͙ϕϕΪ͙ΰ͙αϕ χ͙͋Θϕ͙ϋ ϕΕ͙ χ͙φϰΘχ͙ΰ͙αϕϋ ϕΕ̽ϕΒ ̽α ͙́͋Ε̽α͙Ζϋ χϰΪ͙ϋ ΰϰϋϕ ͙͊ ͕͙ϋΘα͙͕ ϕθ ̽ϋϋϰχ͙ ϕΕ͙ ͣ̽Θχα͙ϋϋ θͣ 
its markets; an exchange must operate in compliance with its own rules, so that its members and others 
will understand the terms and conditions under which trading will be conducted; exchange rules must 
be designed to prevent fraudulent and manipulative acts; and the rules must not be designed to permit, 
among other things, unfair discrimination. 

[11] Schneiderman Remarks. 

[12] Michaels, D., et al, Slow Cop, Fast Beat: SEC Takes Its Time on High-Frequency Trading Rules, 
Bloomberg Businessweek (April. 10, 2014). This does not mean that the SEC is not investigating certain 
of the accusations levied by critics. For example, it recently was reported that the commission has issued 
ϋϰ͊τθ͙α̽ϋ ϕθ ͊χθΧ͙χ͙̽ ͣΘχΰϋ Ι̽ϋ τ̽χϕ θͣ ̽ τχθ͙͊ Θαϕθ Εθϼ χ͙ϕ̽ΘΪ ͋ϰϋϕθΰ͙χϋΖ θχ͕͙χϋ ̽χ͙ χθϰϕ͙͕ΐ 
execut͙͕ΐ ̽α͕ ͣΘΪΪ͙͕ ΓΓΓΓΚ L̂α͋Ε DΓ ̽α͕ ϰΪΘϕϕ͙χΐ EΓΐ É͋ΪϰϋΘϻ͙Β ΙE� τχθ͊Θα ͊χθΧ͙χ͙̽ϋ θͣ χ͙ϕ̽ΘΪ θχ͕͙χϋ α 
sources, Reuters (May 6, 2014). 

[13] Michaels, D., supra note 12. 

λϭϰμ Ι͙͙ΐ Ιτ͙͙͋Ε θα ΙEαΕ̽α͋Θα Oϰχ EφϰΘϕ̂ M̽χΧ͙ϕ Ιϕχϰ͋ϕϰχ͙Κ ͊̂ M̽χ̂ Jθ ίΕΘϕ͙ΐ ΙE� �Ε̽Θχΐ Sandler 
OΖN͙ΘΪΪ Θ P̽χϕα͙χϋΐ LP GΪθ͊̽Ϊ É͋Ε̽α͙ ̽α͕ �χθΧ͙χ͙̽ �θα͙ͣχ͙α͙͋ ιJϰα͙ ϱΐ ϮϬϭϰκΓ 

[15] See, Mary Jo White, Testimony before the Committee on Financial Services (Apr. 29 2014). 

λϭϲμ ΙΘΰΘΪ̽χ Ιͣ̽Θχ ͙̽͋͋ϋϋΚ ϋϕ̽α͕̽χ͕ϋ ̽χ͙ ̽ττΪΘ͙͕ ϕθ αθά͙͋Ε̽α͙ ΰ̽χΧ͙ϕ centers registered with the 
commission under Rule 301 of Regulation ATS, if such centers exceed volume certain thresholds. Under 
the rule, access must be based on objective standards and cannot be individually negotiated. See In the 
Matter of INET ATS, Inc., Securities Exchange Act Release No. 53631 (Apr. 12, 2006). Regulation ATS also 
requires that a market center have procedures and safeguards to ensure the confidential treatment of 
trading information. See In the Matter of eBX LLC, Securities Exchange Act Release No. 67969 (Oct. 3, 
2012). See also, generally, Staff Summary Report on Examinations of Information Barriers: Broker-Dealer 
Practices under Section 15(g) of the Securities Exchange Act of 1934, by the staff of the Office of 
Compliance Inspections and Examinations, SEC (Sept. 27, 2012) and FINRA Rule 5270 Front Running 
Policy (which includes exceptions for automated trading and where information barriers are present). 
ΙΘΰΘΪ̽χΪ̂ΐ ϼΕΘΪ͙ ϕΕ͙ τθΪΘ͋Θ͙ϋ θͣ !ΟΙ ̽χ͙ αθϕ χ͙φϰΘχ͙͕ ϕθ ͙͊ τϰ͊ΪΘ͋Ϊ̂ ͕Θϋ͋Ϊθϋ͙͕ΐ ̽α !ΟΙΖ τθΪΘ͋Θ͙ϋ ̽α͕ 



 

 

 
  

  

 

 

contractual provisions in subscriber agreements must be followed. See, e.g., In the Matter of Pipeline 
Trading Systems LLC et. al., Securities Exchange Act Release No. 65609 (Oct. 24, 2011). 
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