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March 27, 2009

Elizabeth M. Murphy

Secretary

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, D.C. 20549

Via e-mail: rule-comments@sec.gov

Re: Proposed Amendment to New York Stock Exchange Rule 452, File Number SR-NYSE-
2006-92

Dear Ms. Murphy:

I am submitting comments in response to the Securities and Exchange Commission
(“Commission”) rules change notice based upon the recommendation of the New York
Stock Exchange’s (“NYSE”) Proxy Working Group (“PWG”). The foregoing is aimed at
addressing specific problems that would arise from the approval and implementation of an
amended Rule 452, and at outlining a solution that would help redress the imbalance
created should the Commission enact the PWG’s recommendation regarding this rule.

To assist the Commission, I am attaching my two earlier comment letters, the first, of July
14, 2006, to the NYSE; and the second, of May 23, 2007, to the Commission discussing these
issues in greater detail.

Before I begin my comments, I would like to make two important points.

First, I am compelled to urge the Commission to extend the comment period on this issue
to a total of at least 90 days. It is not clear why, given the decades long existence of Rule
452 and the years of study by the PWG (since 2005), the Commission needs to push this
dramatic action forward while limiting the comment period to a mere 21 days.

This is no minor rule change that is being proposed. This amendment, as envisioned, may
well lead to the disenfranchisement of a large portion of the retail investor community, and
have a harsh and negative impact on many small- and mid-cap companies, as well as large-
cap firms with significant numbers of retail owners. It will also provide an unfair
advantage to some institutional investors (e.g. hedge funds), and increase the influence of
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proxy advisory firms with regard to companies where their influence is now limited.
Although “change” is the watchword of the day, the issues brought forward by this
proposal are complex, and the actions contemplated by the Commission will have a long-
lasting and far-reaching effect on our capital markets, and on the rights and responsibilities
of shareholders, both retail and institutional.

Our request to extend the comment period is made in consideration of the fact that a total
of only 46 comment letters were submitted to the NYSE in response to the PWG draft. The
size of the response points to a failure on the part of the NYSE to ensure wider issuer and
investor comment. Considering the breadth and importance of the changes sought in this
amendment, an extended comment period would potentially allow for greater
participation from retail/small investors and almost certainly result in a greater response
from corporations. The length of this comment period (21 days) is inadequate and may to
some degree limit responses to the handful of firms, groups and organizations most
intimately familiar with and active on these issues, while effectively excluding many
companies and the vast majority of retail shareholders who lacked the time to carefully
consider the issue and prepare a response.

Second, as a firm in the business of proxy solicitation with a client base that includes
hundreds of small-cap companies, I must be honest with the Commission and disclose that
your action in approving this amendment (with which I strongly disagree), or my
suggestion for the creation of an All Beneficial Owners (“ABO”) status as a means of
providing balance for issuers, will both greatly benefit The Altman Group directly as it will
all other proxy solicitation firms. A Commission approval will expand the universe of
companies requiring proxy solicitation services and lead to greater fees paid for proxy
solicitation by companies and dissidents wishing to communicate with NOBO and OBO!
holders, or to reach desired levels of shareholder participation in their effort to elect
director nominees.

Summary

As stated in my two previous comment letters, I appreciate the time and effort of the
members of the PWG as they worked to develop a set of recommendations aimed at
streamlining the proxy management process, promoting greater transparency and
strengthening corporate democracy.

! The Securities and Exchange Commission’s rules allow for the disclosure of the name, address, and number of shares
registered in the name of a broker or bank for any beneficial owner who does not object to such disclosure. Beneficial
owners of this type are known as Non-Objecting Beneficial Owners (“NOBQOs™). Those beneficial owners who choose
not to have direct communication with the public company they are invested in are known as Objecting Beneficial
Owners (“OBOs”).
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However, I continue to believe the PWG’s recommendation to eliminate the broker
discretionary vote in director elections will place an unreasonable financial burden on
companies with a significant percentage of outstanding shares held by retail owners, or
other companies with large numbers of retail owners, and will disenfranchise many of
those same retail shareholders, thereby potentially concentrating voting power in the
hands of institutional investors and proxy advisory services.

The acknowledged reality is that many institutional investors, lacking the resources and
expertise to properly evaluate proxy votes, are dependent upon and strictly follow voting
recommendations from the proxy advisory services.? This dependence creates a situation
where the proxy advisory firms wield a powerful influence on the direction of shareholder
votes equal to or greater than the broker discretionary vote as presently allowed under
Rule 452. Combined with the elimination of the broker vote, this increase in the influence of
the proxy advisory services may thereby lead to a concentration of voting power as well as
a weakening of corporate democracy in the U.S. capital markets.

Discussion

In my letter dated July 14, 2006, I detailed an interim solution designed to address a
number of concerns held by members of the issuer and investor communities. I
recommended the Commission undertake the elimination of the NOBO and OBO
distinction and suggested the creation of a category of ABOs (All Beneficial Owners) solely
with regard to record dates for votes at companies’ annual or special meetings or in other cases
requiring shareholder action. Governance observers and parties interested in the mechanics of
proxy voting are aware of the prospects for additional reforms to the proxy voting process.
Both issuers and investors have identified the issue of outmoded beneficial ownership
rules and the need for greater transparency therein as a major concern. It is clear that action
in this area by the Commission is necessary.

I have identified three significant weaknesses that will primarily afflict operating
companies, whose investor base is composed of retail shareholders owning a significant
percentage of the outstanding shares, if the broker discretionary vote in director elections is
eliminated:

» Difficulty in achieving quorum;
* Imbalance in voting power; and
» Voting rights question is not addressed

2 “\/oting Integrity: Practices for Investors and the Global Proxy Advisory Industry,” a study on Institutional Investors,
Proxy Advisory firms and the proxy voting process conducted by the Millstein Center for Corporate Governance and
Performance, which is part of the Yale School of Management. The study is available at http://millstein.som.yale.edu.
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First, companies lacking significant institutional ownership will find it increasingly
difficult to gain a separate quorum for the election of directors. These companies, many
with retail holders in “street name” owning a majority of shares outstanding, will need to
retain (at additional cost) proxy solicitation firms to conduct outreach campaigns to NOBO
holders. The bottom-line for retail-held issuers is that they will be required to bear a higher
cost in an often frustrating attempt to solicit their owners to gain an appropriate level of
votes for director elections. In many cases, these are companies with fewer financial
resources to bear the burden of a large scale retail proxy solicitation.

Second, elimination of the broker discretionary vote will magnify the power and influence
of large institutional investors?, some of whom are short-term owners seeking to financially
engineer a company’s stock for a quick profit at the expense of long-term investors (small
and large). This prospect, given companies’ poor historic experience with instructional
voting by retail holders and a well-documented decline in direct involvement by retail
investors as a result of the Notice and Access model of material distribution, dramatically
highlights the impact that the decline in retail owner participation may have in the voting
process. A change to Rule 452 will result in further disenfranchisement of retail investors
and greater concentration of voting power in the hands of the institutional investor
community.

This is an especially important point, as companies during their life-cycle inevitably have
significant non-routine issues to present to shareholders in their proxy. Examples range
from Say on Pay resolutions and the growing trend toward adoption of the majority vote
standard to ratification of Employee Stock Option Plans. Such situations demonstrate the
utility of the ABO concept, which will allow companies to reach out and communicate with
all record date holders. The Commission’s approval of the proposed change to Rule 452
will create the possibility that issuers may not elect their director nominees as a result of
block voting by institutions and the inability of companies to adequately communicate
with all retail shareowners. In contrast, adoption of an ABO methodology will allow votes
on significant issues to better reflect the wishes of those shareholders who are now not
known to a company, but whose votes could be actively solicited in the future.

Finally, the proposed Rule 452 revision fails to address the lack of transparency inherent in
the current proxy voting process. The public pension funds, the Taft-Hartley funds, and
commentators who have been the loudest and staunchest advocates for eliminating use of
the broker vote in the director election process have failed to address the other half of the
equation - the need for greater transparency as to who actually holds voting rights.

% This term is used and intended to encompass a wide variety of investors — from hedge funds to public employee
pension funds.
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While it may be true that companies will no longer be able to, as one activist characterized
it, ‘stuff the ballot box” with the broker vote, it is equally true that neither advocates nor
issuers truly know who actually owns all of the rights to vote a companies’ shares.

There are some serious problems left unaddressed by this proposed rule change that an
ABO system will help remedy:

Empty Voting. + The decoupling of voting rights from economic interest in a company’s
shares is a serious concern for issuers. This problem is most closely identified with the
share lending activities conducted by large institutional investors. For example, an investor
(perhaps a hedge fund) borrows stock from an institution (public pension fund or
foundation) prior to the company’s record date. The hedge fund returns these shares to the
institution immediately after the record date. As the holder of record, the hedge fund has
purposefully positioned itself to vote the shares and influence the election of directors
through support of dissident candidates (perhaps their own nominees), or shareholder
resolutions without the economic risks attendant to share ownership.

J ABO Solution: The Commission’s adoption of the ABO concept would address some
concerns around share loan programs by enabling a company to identify at least
some of the institutions with shares out on loan and also identify hedge funds and
other investors whose share positions have shown significant increases as of the
record date.

Opaque Ownership. The use of financial derivatives by hedge funds and other
institutional investors to shield their ownership (and/or non-disclosed voting rights) from
an issuer poses significant challenges to a company seeking to determine who is entitled to
vote shares at a meeting of shareholders. These artificial ownership or voting positions are
not covered by Commission disclosure rules requiring transparency of ownership positions
exceeding 5%.

J ABO Solution: The privacy argument has been used in the past by institutions that
do not wish to have their ownership or derivative positions disclosed, fearing it
might reveal their trading strategy. The ABO concept could be structured to deal
with this issue. All beneficial owners who have disposed of voting rights in excess
of a pre-determined percentage would be required to identify all situations where
they have voting rights for fewer shares than are disclosed as shares owned by such
entity. Under our ABO proposal such information would not be made public but

* The term is meant to describe a situation where voting power has been “emptied” of a corresponding economic interest.
® An additional benefit, if acted on by the Commission would be to add a new element to the U.S. disclosure regime
requiring all investors to disclose stock borrowing and derivative transactions that have an impact on voting rights as of
record dates for meetings. ABO disclosure would be an important mechanism for advancing the voting system in our
markets to a point where the identity of all parties entitled to cast votes at the meeting is brought into clear view.
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would be available solely to the issuer and only for that one record date per year
(presuming the company does not also have a special meeting for some other
purpose at another time) pertaining to the annual meeting.

Over-Voting. Over-voting usually results from share lending and short sales and describes
a problem confronting issuers when a broker is faced with the prospect of its clients casting
more votes than the firm is entitled to cast. As most brokerage firms prefer to not pre-
reconcile voting rights with regard to all annual meetings, there is a question as to whether
accurate voting lists are always used.

J ABO Solution: A complete list of owners, segregated by firm and share amount,
will enable companies to easily identify over-vote situations, e.g. situations where
brokers or banks identify more shares than The Depository Trust Company’s
records indicate are eligible to vote. The issue of transparency and over-voting by
brokers would be addressed via this change. While the financial community will
complain of the challenges associated with pre-reconciling voting rights, those very
objections likely confirm the seriousness of the problem of actually establishing who
is eligible to vote.

Proxy Contests - Cost and Outcome Concerns. While the bulk of my discussion has been
focused on problems and costs that an amended Rule 452 would impose on companies in a
non-contested annual meeting context, there are financial and other burdens placed in the
path of both corporations and dissident shareholders in their efforts to communicate
directly with OBOs or with limited numbers of street name holders (both NOBOs and
OBOs) during a proxy contest. Given that many/most proxy fights are decided by a
margin of less than 5% of outstanding shares, it can be assumed that active solicitation of
all beneficial owners might result in a change in the outcome of some contested elections.

J ABO Solution: If an ABO system were in place for proxy contests, it would permit
direct communications with all securities holders for company and dissident alike.
This would allow the will of all shareholders to be the deciding factor in a contest
rather than the current system that has proxy advisory firms and NOBOs accounting
for a disproportionate percent of shares voted. Further, by making available the
complete list of beneficial owner names, corporations and dissidents can then
selectively mail their supplemental communications as they see fit and not be forced
to pay mailing and other fees that are currently assessed by Broadridge in a non-
competitive environment.

In the proxy voting process, transparency should be paramount and, like risk mitigation,
should be among the primary focuses of the Commission, the stock exchanges, and the
issuer and investor communities. I would strongly encourage the Commission, if it intends
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to approve amending Rule 452 as proposed, to concurrently set in motion the required
legislative action necessary to establish an ABO process as a means of providing balance
for all issuers, particularly companies with large numbers of retail share owners.

I believe the establishment of ABO status is a fair action for the Commission to undertake.
It is a level of authority that bankruptcy judges already possess and have selectively been
willing to exercise to ensure that companies in bankruptcy have the opportunity to
communicate with all securities holders.® Operating companies should not have fewer
rights - especially when it comes to the right to identify and communicate with all their
securities holders - than a company operating under the protection of the U.S. Bankruptcy
Courts.

Fairness Demands an Exemption for Operating Companies with Circumstances Identical
to Investment Companies

I appreciate and endorse the actions of the PWG in exempting investment companies from
the proposed change to Rule 452. I question the logic used by the PWG and NYSE in
failing to adopt an exemption for similarly situated corporations. I do not understand why
issuers that have circumstances mirroring those of investment companies, i.e., a high
percentage of retail ownership and burdensome cost concerns, do not receive identical
treatment to investment companies. Perhaps the Commission, in approving this
amendment, can provide a safe harbor for such corporations.

A Final Suggestion for Improvement to Reform the Proxy Process

Any serious discussion of proxy voting and the management of the proxy solicitation
process requires individuals with solid experience and intimate knowledge of the
intricacies of the proxy process. The PWG failed to have any members who had direct
involvement, at the practitioner level, in the proxy solicitation industry. To my thinking,
this demonstrates that there may have been a true lack of understanding of the
complexities associated with the proxy management process, especially for companies held
primarily by retail owners. The PWG and the Communications and Proxy Process
Subcommittee should put in place an effort that ensures balanced participation from
experienced proxy solicitation and transfer agent professionals, in addition to corporate
representatives, as a part of any ongoing activities.

® In 1991, Bankruptcy Judge Harold Abramson, U.S. Bankruptcy Court for the Northern District, Texas, Dallas Division
in Case No. 390-37119-HCA-11 ordered a disgorgement of the names of all securities holders to enable direct
solicitation of all security holders (both NOBO and OBO) in the Southland Bankruptcy case.
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Conclusion

In closing, I will quote my May 23, 2007 comment letter to the SEC: “[w]hat is needed is a
system that creates a true register of owners able to vote at a meeting rather than
perpetuate a system that no longer reflects the standard that other global markets are
moving to in terms of establishing the identity of owners eligible to vote at a meeting.”

I also make a final plea to the Commission to extend the comment period on this issue to
no less than a total of 90 days. Discussions of investor education in the PWG report and
recommendation ring hollow when it is clear that substantial efforts to educate retail
owners on the pending changes have not been carried out. It is as if a class of voters
totaling tens of millions of people were suddenly empowered to vote but were not
informed of their rights or how to exercise them. This is patently unfair and not in the best
tradition of our democracy.

Please feel free to contact me if I may be of further assistance on these issues.

Kenneth L. Altman
President
The Altman Group, Inc.

cc: Mary Shapiro — Chairman — U.S. Securities and Exchange Commission
Kathleen Casey — Commissioner, U.S. Securities and Exchange Commission
Elisse Walter — Commissioner, U.S. Securities and Exchange Commission
Luis Aguilar — Commissioner, U.S. Securities and Exchange Commission
Troy Paredes — Commissioner, U.S. Securities and Exchange Commission
Erik Sirri — Director, Division of Trading & Markets
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Shelly Parratt — Acting Director, Division of Corporation Finance
Brian Breheny - Deputy Director, Division of Corporation Finance
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L July 14, 2006

Catherine Kimmey
ident and Ca-Chisf Cperating Offzcer
NYSE Group, Inc.
. 11 Wall Street
[ New York, New York 10005

FPurpose of This Response ~ [ sm submitting comments in response to the report relessed by the Proxy
Waking Group FWG) esmablished by the New York Stock Exchangs (NYSE) reganding recommended
chaiges 1o Rules 452, The purpase of my meeponse is wo describe certain problems I belisve are created by
those recommendations and to previde a propossd solution.

Request to Meet with Proxy Workiog Gronp - In addition to my response helow, T zm also requesting am
oppormmity to meet with the PWG when it meets during the woek of July 17%, 2006, to firther discuss my
coneems and recommandarioms with respect 1o the propoted ruls chenges and tha porential inpact on varions
purties.

My Counesrus - ] am coriain thit PWG addressed the {ssues before it with diligence and mads great affhets to
gather information from & diverse group of paties. I slso have no doubt the PWG’s propossd changes ars a
legitimara effbrt t improve corporate govemanca and the proxy process. Nowetheless, from my perspeotive
as 20 industry professionsl who has worked on Ltcrally thoussnds of proxy solicitations, T believe the PWG
has proposed » rule chango thar may have the intest of opeaing up the corporate clestion proceas, but in many
cases will acrually have the opposity affect by concenrarting power in the hands of a very limited nwmber of
ownéars, i.8., hedgs funds wwd ofher highly sophisticated investors, and ultimately make the voting process less
inclusive and most likely less domocratic as well.

fp——— T SR T B

Lredentisls

I have warked in the proxy industry for over 35 year, stating with D.F. King & Co. in 1970, to When I
exablished the proxy businets for Hill and Knowlton in 1976 that ¥ van for 18 years, to my founding of The

Altman Group in 1995, to my companys recent growth and winning of the last two TOPS Awards ag the
Highest Reted Proxy Solicitation Firm in the U/.8.}

——— b e

! The TOPS Award is basedl an an independens bisnnusl sarvey condiasiad by Stockholder Consulting, Inc.
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Imdmyempmyﬂmyummmbumsidasofdﬁammdmmumofeﬁwindngm
discretionsry vous, heving worked on both sides of the fance. We handle both “defense” assipnments, 1e.,
mmmmmmwmmmmmmmdhdgeﬁmdpwbaﬁﬁ.uweﬂu”oﬂmw
mmm,mamwmmmmma&mmfmm
Accounmbiltty Foundation (IDAF) in its campaign sgainst Pfizer, end CaIPERS in bs suppost of the
commpensation-relared propossl & Homa Depet).

A, Summary

In my opinion as  peexy solicitation professiomal with over 35 years of proxy solicitstion expericnce, it
would bea mistaks for the NYSE to mavs fwwand with its proposed eliminetion of the xontins vexe provision
of Rule 452 relaed to dircctors — unless the rule change is coupled with the complete climination of
Objecting Bensficial Owner {OBO) statns, ‘ ’

Failure to prommilgata the PWG's proposed changs to Bale 452 with a concwrrent rule change by the SEC

roquiting full beneficial owner disclomma sud eliminstion of OBO stams will be extremely wnfiir w a large

mofW—mdyaﬁgﬁﬁmmmbaofNAﬂD&Qﬁmﬂmpmﬁsmdoﬂmmmiu

whose shares gre held primarily by recsil holdars rather then by institutions, These ate companies with

mmmmmwmofmmuMIMhhqumm
G.

I therefore recommend that the PWG suspend consideration of this issue unril additonsl information is
gethered. I alio rocommend that 8 new rovnd of wstimony be taken from 5 more reprasentative sample of
advisors and corperations rhar may likaly have diffarent views from thoss previensly presented to the PWG.

B. Concerns

The groposed rule changa m aliminame Ixoker voting in comection with uncomtested elections of direstors, if
it is not coupled with complete clininmion of OBO stasus, will heve the following sffects:

1. Disproportionste impact on achieving a quorum - Adopting the PWGE"s proposed ruls change
(without simultaneors elinination of OBO sietus) will have a significant impact cnthe ability of many
carpenics o achicve cither: )

& avots of S0% of their outstinding shares voting with respecs 1o the olestion of directors; or

b. amsjority of their sheras voting in faver of their boend nomineeq at those compeanies that have
adopted the majority vole standsul,

Marqﬂhimplmmﬁnghmpnsdrﬂuchmgehinmmmmﬁnﬁkﬂydimmm
campanies from implesensing the majority vots standard. In particular, this will di i

affecr sorae pechaps small wumber of NYSE compenics 20d countless NASDAQ mud AMEX
mﬁumﬁntgspé‘mlyrmﬂ shareholders s cpposed to instivotionally beld ocompamies that



36 of 286

T Jul-18-2008 Ui:ltpm  FrowYSE . 212 858 1202 210 P.OUO0S  F~§T1

.
3
|

g

!

|
f
i

ﬂTheA]nnanGroup
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Ms&#mehuﬁmdonﬂmmmdmmﬁrmmmmwwmmmm
poutine items. Mm&%ﬂuﬁymﬂuwﬂumymmﬁmmmm
stvest neme holders axe wiikely to bemﬂbhbwedmﬁmﬂcmﬁnplmmndhym
NYSE.mdhwoﬂdhpnﬂvammwtﬂmmymhaduuﬁmﬂmpﬁpmﬂdmwﬁngby
gireet nae holders in eny mcemingfil way, shgent o massive and susisined campeign over an
extended period of time.

'Cmmmudmorhwm-’mcaﬁmimﬁmofm‘&mﬂm‘meMm

environment whers the power of sophisticated investors, £, hedge fimds, will inarease siguificantly
amw#mm«mmmwmemwmmumﬁmynpmm

mmwmuhmmwmmmmmummﬁ:mmw
themn, WmﬂﬁﬁsMBmﬂ:&rﬂcuﬁwiﬁﬁMﬁdeWmﬂam
hmwubkgeniusSO%ofaﬂhmﬂmwﬁnghﬁ&Mwﬂrsmﬂmm? Orto
h:ingﬁwpointcmdmmmhnma.whuifﬁnNYSB,wwup!ﬁHsammiudﬂmmtableto
mﬁmamﬁmitymbmei:mmﬁmﬁlyhddbymmﬂOBOmwmmmwls-Fﬁﬁng

mmgpmnmmum-mmuofuvmmwmsﬁnmmﬂymﬁ
moklmdinznﬁvﬂmhﬂitwﬂlhinuuﬁnﬂyabmﬁnddiﬁcﬂttom Why? Beesnss

mmmwnm&wmmmmn

IhaNYSmadmtbtheNynmofmobmmﬁngmwmugimmﬁ:dpﬁmm
taken ageinst well-known member frms. By eliminating the discrotionsxy vote in the manner
propesed, the NYSE oonld wmwiitingly be swesping the overvote problem under the rug. B will be
more difficult to tack how oftan overvotes sre occuming on & going forward basis because fewer
“rme™ overvotes will be xeported by transfer agents.

“This hardly seenos Hko an sxorciso In good oTPOrate SOVEINALCS. The soluton is to mandets controls
uﬁmmmucﬂwﬁvﬂy&inﬂmmmMmufmoﬁnngmwmﬁngof
?mxypoliﬁms‘bybmm. Full OBO disclosurs would meke this typs of solution much easler to

Mmhmmﬁdﬁﬁmm-mmﬁrammmﬂmamjwﬁymmm
mmmm&mmmwmﬁwmw@mﬂmﬁm ‘While this increased
o8t may not be sigoificant for large compaies, it conld be relatively quite expensive to many of the
iasners most affectsd by the rle change, i.¢., the smaller retail-held companies.

C._BeneSiciaries of the Pronoecd Ruls Change

1. Hedga funds, activists and other highly sophisticated investors — With fewer wial votes being cast,

activist sharcholdars will in essence cantral & larger parcentage of votes serually cast. This willlead
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o am imcreased concentrarion of voting power in the hends of such activist investors. and will enable
then to exercise that power by forcing board changes without even instituting e proxy fght.

L Pwm—mmmmmmywﬁchmwﬂiaﬁqmwhm
solicitation sarvices by companies who otherwise have rarely, if ever, scen the nead to hire & proxy
soliciror.

3. ADP and NYSE member fivms — The need for public companies 10 generate mare voie Iesponscs
will mean increased mailings of proxy material to sharsholders, thereby leading 1o greater profits for
ADP and NYSE member firms - the partics responsible for completing thoss additional mailings.

ymed Chan

1. NASDAQMMM-CWHWH:M?M’MWWMMM
diﬁaﬂw;ﬁmdngaqummdwinlwyhmdumhhdyﬁmﬂsmduﬁmm
withhold campaigns. NASDAQ listed issuecs will comprise a disproportionsts muntber of such
companies.

GivunﬂuWﬂwpmpondthwiﬂhwmﬂaigﬂﬂmeNASDAQ
mu.&hmmmhmnwmmmpmmmm
infrmarion shont NASDAQ commpanies similarto the one reguested for NYSE companics. The report
mmwwrmmmwmmm&zmm;mmmm
NYSE listed comparies, 1 would scem w have besa logical to request at losst several repores on
NASDAQ Hsted compenies.?

Such reports could have inctaded date on the Hikelihoad of achisving a quorum for afl:

1) NASDAQ) companies in total;
2) NASDAQ companies held principally by institntions; aud
3) NASDAQ compsniea principally held by xetail ownexs.

meﬂﬁﬁMWWMMMhﬁmMmﬂﬁ&qmﬁl
‘based sharsholdars), the resulr of the rals changes will be dramavically differsut — in many cases they
will not achieve quoram for the vote ta directors,  For sxample, & corpozmion that has moce than 25%
of its shares held by retail owners will soe a mubarantial dactins in the vore for diractors at ifs ammual
meeting. Adfirionally, NASDAQ tisted and other companies with 50% or moze of their sharos held in

street name throngh brokerage firms will £nd it very diffisult w achieve & majority of vomes fbe the
¢clecrion of dirsctors.

Comainly most if not all U.S. corporstions have su expeotstion that theix bomrd will xeceive a favazable
vote of more than 50% of all shavas. Fercing & changs with such a great impact on NASDAQ, AMEX
and othar nen NYSE companics that will cnly affect 4 de mindmis segment of NYSE listed conpanics

. 2The seme vesemrch conld slan be compuled Sw AMEX Hmd cocmnparics.
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hmwmhpmdvdumhwpﬁmuududhmsnnhwitymhnﬂmmtmh
The NYSE's ﬁﬂmwmﬁﬁmmmehnpmofmwmmdmwmmlﬁnwhy
infirmanion fom ADP was neover requested — infarmatinn which would enshle more accuate, fact-
based conslusions 1o be drawn (v this Dmus — is very swprising, partionlarly in light of the building
mmmmdmu.s.mmmmkmﬁmvmh&mam.

Gim:!iadispmpmﬁmteimpwtonm-mEnns,laskﬁwPWthm:idetMﬂ'mmtit
should revise its vecommendation o provide that its member firms do not apply the mis change to
those companies lisad cn NASDAQ, AMEX and other exchanges.

3. Perception of corporate governance s improving — Assuming ths onc of gosls of the PWG's
mmmﬁmﬁmmoummewmawmmm&umm
disclogre of OBO names and permit direst contsor with shereholders by compenies seems 1o be
heading in the opposite direction with respeet to good corporte governence. The entire voting
mmwﬂ{ﬁmbbwmhsmmdlmﬁ:wnﬂ,gimtbmmqm

it .4 .

The ORC research bas revealed thay many holders do not vors, and fn my opinion, the ORC reseach
nmshnﬁaﬂywmmnmmbmofmumholdmlhummmpmﬁuﬂnmminiﬁﬂmﬂingof
mateials, Given this knowlsdge, thers will simply be no practical voting schution for compinies with
primerily retail based sharcholders. Consequently, the disparate fmpact on such companies wiil

overshadow atty gains in good corporate governauce practices achieved by large, insinrtionstly-
compantes.

F. Perceptioy

Asids from the substantive impact of ths rule, the NYSE should also consider the impact of perception alons,
How will the rest of the world peceeive a new rule fhat doos little if any haxm 1o most NYSE listed firms but
severely harms many NASDAQ or AMEX listed comypunizs, especinlly when the basic ressarch relating 1o the
fmpact on NASDARQ or AMEX companics was spparently never even requested?

ed Sol

mm&ommpusuﬂmthnm delay the formal implementation of this rule change, or make its
spplication voluntary, until or after tha SBC egrees to clusaify s}l ownery 23 Benefisial Cvners (BO’s) and
eliminste the Tight of any ownes te choose or to have his or her hroker choose classification a8 am Objecting
Beneficlal Owner {ORO) for amy sccount.

Bdwhmo@mﬁm?fwhyhhuiﬁoﬂmﬂndmmmmm&nmodw
governance prevails snd dispel miscenceptions ragarding OBO status.
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| EL_Bencfis of sliminsiing OBO siatas;

3. Permite all coxapanies a fajr chance to solich a qmm-cwwmm%wvm“
problums under the rroposed Rule 452 change would have the opporiunity 1o at least ectively eolicit

- Mbmnﬁdﬂmmﬂww&clﬂmmdwwmmhamuﬂﬁ%mmof
outstanding thares for direstars.

2. Remeves Overvote Prohiem - Tha problam of overvoting will likaly casse to exist if marher frrms
mﬂraedmmmkmphxmdmmmpniﬁmmmmMmmamdh
halanes with the DTC pesition. ‘Brokes and barks ecald be requited to praduce a list of all beneficiel
mmﬁrmhwnmdmfwmmdmtpﬁﬂmwﬁnsMﬁmWﬁeﬂmm
aumber of votes by cach firm to the shares held by them in DTC as of tha voting recond dasa. This

wﬂdmmﬁmsmhinbﬂmmdcﬁmimﬂwwmmhmwﬁwmmmmh
ok sction on,

3 mmmpmuwidmﬁﬂ'thdrmm-mrdingmmadumm,ﬂwsncmm
exsiing the services of certsin. firms fhat provide “stockwaih™ services. Adopting oy proposed
wmthebmaﬁdﬂmammmkmdpmiﬁnsmpmiumubﬁn%inﬁmﬁmmn
ﬁmmmmwﬁmmmmmmﬁamwmmm&m

{ providers to determine who their owners are, By making all shareholdar nemes availsble to a

{ mm.@mﬁmdﬂmwmcaﬂyumwwm

govemsnce. mumny,ﬂ:a'meﬁniunpmmofwmmmﬂuﬁnsmdwﬂimﬁnswithm
puﬁuhmduwdmhuwhomsmmamyﬁﬂmunﬂmedwﬁledm

commumcstions with owners will be enhanced,

4, m&mmwﬁrWMMMgufammmlwﬁimm
mmﬁndm s end the particalar vulnerability of companies with primarily retail
bascd .ﬁiﬁnlﬁmufOBemﬁmwshwmpﬁulleﬁﬁmme
communicars with end solicit their shereholders in the faca of activist presgurs rather than simply oave
mmmuﬁvktmwphisﬁumdw:dmmdsinﬁmofamﬂybnﬁnmnwmwwdﬂﬁmh
for them to win without access o ORO information. ’

I the PWG and the NYSE members firms sra copnisant of how hedge frmds puwsue snd brplement

mm_mmmdmwmymmMammmmwmum
aware that implementing the proposed Ruls 452 change withous & comresponding shift in policy an
OBOs merely replaces one issue with snother. For 3 largs number of companiss, having one groap of
wwmmmmmmmmuwwwm
pwmmmﬁhwhsmﬁngoupﬁmmmmmﬁwmﬂkmhmmﬁﬂxu&
m._mmmmﬂymhpoﬁﬁmbmlmwcmm;hﬂmiﬂum
mhmnf:pudmm.bwmmdmmmmmwbemap-:w!ndingm
:hugeisnblctndunmdmdmdnbundw&mmm Such sitnations mey resultine
1 mmm&femlumeMWMommpMWmm' aware of what has

» Please see the wmchad & copy of 3 repest The Aliman Gronp cirenlated thit past spcing that fionses on the ontsom of acrivist
bedge fond pressare on cotparations and their begnds, T 3¢ worth noting that of 20 éerpenies trrgeted, 15 woro fhreed to make
chenges t placats the astiviste.

¥
i
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'mauaﬁﬁmﬂmgivmbymmm&mmamh, the protection of
sharehclder privacy end identity, i most likely a false cue. 1 believe the trus historic inpems for OBO
registration is more likely 1o keep confidartisl the idenrisias of the lerpest, moat sophisticated or weelthicst
cHewts of NYSE member firme, This is a long-held assumption of & numbey of public corporations, proxy
solicizocs, stock waich firms and certain other interested parties.

MﬂminfnmﬁimmmledintheORCmdyshnwsMchfﬂlbmaﬁciﬂommengmemhwe
their name disclosed if & $30 fes was imposed, this clemrly undexmines the “confidentiality” rationale that
‘rokers have histarically made with regard to why OBO registration is necessary. In fsor, I balieve this data
mﬂy_mmwwﬁreﬁmmﬁm

hmﬂmﬂammﬂymﬁtwmemm:symgmedmprmﬂmidmﬁtyoﬁ%ofﬁepopﬂﬁm
when it is clements of that very 5% who mest likely are taxgeting carporations in hedge fimd-spongered
fghts. ‘Thiy is esperially 8o when the corporations targeted bry the hedge funds are not able to reach out for
support from OBO accommts that wight be more inclined to support management thak the hedge fund allies
hidden by OBO registration. ¥ OBO smms Is oliminsted, goy holder can choose o pay 2 fos 1o register irs
mmmmmwmmmfﬁummmm:ymmmmmm
who choose 1o hids their identity. '

- Tn fact, the research also secms o mggenﬁ:ﬂmymlommdupaSOBOsmtmofMuwn

mmbmwwﬁmmmwwmoﬁOMmmMmmm
withowt even aeking the client far permission to do so. We therefore bave a situzion where saphisticated
pﬁumﬂmMOBOmmMmddm&mwmmﬁmwhﬂcmmwmmdomm
the OBO boy themaelves but are nonetheizss hidden from corparations, § beliove this is sn wnfiir situxtion
That 1ost be adéressed in the context of the proposed rule change. As such, it appeara 1o me that the PWG
should heve been more forcefial in its position with regard ™ the OBO isene than it was.

Aside frorn the substance of the PWG's recommendations, I beliove that the PWG could bave dans mare 1
mwmmmmmummmmm These are
mﬁwmdsthﬁﬁnhemonaﬁmdhymwmg,mmiuwithhpmhﬁm

shaveholders) as well es parties with significant ad highly relevant expedence (e.g., proxy solicitors and
transfer agents).

‘Why did the PWG not ineinde ouc or several members of any of the following groups? -

1. Comp:nbhddbyﬂﬂmm-ﬂf&apnbﬁunmpaﬁumprmﬁdmthﬂ?w&.lbeﬁmh
would be relevant o heve infirmation abour the percent of sach company’s shaves that are heid by

mﬁ%%mbmmwﬂmmmtuMernhﬁwmﬁm
on :



N b e At WS e e et oy — S T

P i

41 of 286

Jul=18-2008 WZct0pm  Frog-MV3§ +312 86 102 T-28  P.OON/IDE F-ET)

1 m'l‘heAlnnanGroup

2. Proxy solicitation firms - Why were there no participams in the PWG wio worked fov 4 proxy
salicitor? Tmmnmumommumﬁvumdmgmmmduvﬁomm
solicitation Brms that hava sach weskod on at Jeast 500-1,000 axmmal ing solicitarions. It wonld
mmmﬂcmwhﬂcuhutmpmwmdinﬁemuﬂmmﬁngwﬁdhﬁmmﬁsmbe
sppointed to the PWG. mmwedmﬁampwsﬂﬁmﬁnnWWﬂapm
ni‘ﬂmPW&’spmcm,wadomhelievefhatsaﬂsﬂmrh;nmdwhava 1 topresentative from this
industry 2¢ @ member of the PWG,

3. Tranlfwrumb-Simﬂaﬂy,whymthateuempuﬁdpminmwewhokaforamsfm
ageat? Wy%m%nfmmﬁmﬂmmwmm
mm&mmﬁmmmmmmmwmmm
overvoting sud maiting issues. The PWG would crtsinly benefit fiom having 2 ropresentasive from -
ThiSiﬂﬂ)lM- & . ! .

I ganersl, ] wonder about fhe lewel of experiance PWG membiexs actually have in proxy solicitadons, For
amphmmymuﬂmwﬁmhwewhdmemmmbmmwhdﬁnﬂhhﬁmmwm
1 believe this Saformation would be relevant, and my sanes js thai the mmber is small and that the PWG

rembers bave Huited personal expericnce managing the logisties and the actuel issues involved in sacuring a
VOIS,

K. Concluxen

stdhvemmehsﬁﬂmﬁdaabhbmkgmdmmmwm;mmwmmhm
the NYSE should eonsider sdoption of the recommendsrion t thango Rule 452. Furthermore, we hope that
m;wuheﬁmtﬂhﬂmtmﬁudmmmhwﬁchﬁemnmgbmcmmm
thnSEmeemﬁﬂldisdumofdlbmcﬁﬁﬂuwnmudzmyﬁmOBﬁregiﬁaﬁmesap«ﬁbh
designardon for sirect name ownars. Such a system already exists in many other conntries with sophisticatad
market regnlstory structures. ‘Why not here in the U.S.?

ItqmemwmethntthaPWGmIdhwlbmmmﬁmeﬁﬂhiuposiﬁmwﬂhmdbﬂ:cOBOissu:thm
itwas. The resoarch drudycomplmdﬂrihn?WﬁhyORCﬂhdmmbMADPmMﬂmﬁde
Wmofﬁ:PWGwimmeNASDAQmmpmiﬁ ~= divided into large-cap versus suaalb-cap or
hﬁnﬁmﬁymﬂmwﬂmmaummmmmPWGmmmoSECmﬁmea
mqtﬁ:mfowﬁﬂlhmeﬁdﬂmnﬂﬁpdishmwthcimplmmdm of the peoposed change to
Rule 452. thhum:pnﬂdmhﬂmmmﬂbymmmmwmimﬂmmh
proposed ruls change or, alternatively, should make paticipation uader the new rules optional.

nnmymwmmmmmmmmmmlmmmmmmm
at the same time as the proposced rale change ocours will be unfiir in the exiroms to & large growp of

ammumummmlemmemymmammm srveyed et the request of
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mm&unp:mmmm&am
I)Snspmdwnﬂ’dmﬁDnofﬁﬁsmuuﬁladdﬁoulinfomaﬁmis gathered and & now round of testimony is
mm-mmmdmmmmwmmmm
“those proviously proseuted to the PWG, and '

mmmmwmmmumwp@oﬁmmmummﬁmwm
SBC with regerd to the climination of OBO registrarion.

Thark you for your cousiderition of this submissicn, We look forward 1o the opporturity to discuss our
concerns with e FWG.

Respectfully submitted,

Vomlh £ Al

Kermeth ], Aliman,
President
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PROXY SOLICITATION ¢ CORPORATE GOVERNANCE ¢ SECURITY HOLDER IDENTIFICATION ¢ BANKRUPTCY SERVICES

May 23, 2007

Securities and Exchange Commission
100 F St., N.E.

Washington, D.C. 20549

Attention: Nancy M. Morris, Secretary

Re: File No. 4-537
Rountables Regarding Stockholder Rights and the Federal Proxy Rules
Proxy Voting Issues: Voting Integrity

Ladies and Gentleman:

| appreciate the opportunity to provide comments on behalf of The Altman Group related to topics to be
discussed at the roundtables hosted by the Securities and Exchange Commission (the “SEC”) to address
stockholder rights and the federal proxy rules.

The Altman Group is a rapidly growing proxy solicitation firm serving hundreds of public company
and mutual fund clients each year. My background includes over thirty-five years of proxy industry
experience, starting in the back offices of a brokerage firm where | worked in college, to founding and
running the proxy department for Hill & Knowlton for eighteen years, to founding The Altman Group
winner of the last two TOPS Awards as the highest rated proxy solicitation firm in the U.S.

Summary

Our issue of concern: The inequitable impact of the proposed change to NYSE Rule 452
(eliminating broker voting on director elections) on public companies primarily held by retail
owners.

Our proposed solution: Eliminate the distinction between NOBO and OBO and to create a
new unified category of ABO (i.e., All Beneficial Owners) solely with regard to record dates for
votes at companies’ annual or special meetings.

Discussion

While there are many issues that may be covered at the sessions to be held later this week, we want to
focus on the inequitable impact of the proposed change to NYSE Rule 452 (eliminating broker voting
on director elections) on public companies primarily held by retail owners. We suggest that the SEC
consider implementing a single interim solution that we believe will help deal with a number of the
concerns that have been expressed. The proposed solution is to eliminate the distinction between

The Altman Group, Inc. » 60 E. 42" St., Suite 405, NY, NY 10165 » Tel: 212.681.9600  Fax: 212.681.1383 + www.altmangroup.com
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NOBO and OBO and to create a new unified category of ABO (i.e., All Beneficial Owners) solely with
regard to record dates for votes at companies’ annual or special meetings.

We view this solution as interim based on the assumption that there may be later changes to the proxy
voting process. However, since any overhaul will no doubt take time, there is clearly a need for a
short-term, common-sense solution in the interim. This proposed solution may serve as an interim step
to broader overall disclosure, or it may in fact end up solely as part of a new approach to increasing
disclosure of beneficial ownership with regard to annual or special meetings.

Here is our understanding of the proposed changes to NYSE Rule 452 and the difficulties that may
result for many companies as they seek to get a majority of shares voted for the election of directors.
Smaller companies lacking a significant institutional owner base will face an added burden with regard
to gaining a quorum for the election of directors, particularly in terms of ensuring that the vote level
they desire is achieved. Larger companies with 50-80% or more of their shares held by institutions will
be less affected by the rule change as the shares owned by these firms are generally not voted by
brokers under Rule 452 anyway. Also, these larger companies will typically have enough votes cast by
a small number of large owners to ensure that directors receive votes from at least 50% of the
outstanding shares.

However, for companies with many small retail holders in “street name” that cumulatively own the vast
majority of the shares, the situation is rather different. These companies will often need to retain a
proxy solicitor to call NOBOs and other small shareholders who typically do not vote in great numbers,
due to apathy and perhaps the mistaken belief that their shares will be represented at the meeting
regardless of whether or not they actually return a proxy. For decades NOBOs (and before they were
NOBOs, most street holders) believed their brokerage firm would vote for them if they did not return a
proxy. Nothing has happened to change that view

While an education program might help deal with this issue to some extent, the NYSE has yet to
introduce an education program to inform holders of the consequences of their inaction, and it is
unlikely such a campaign can be geared up in time and/or implemented in a meaningful way between
now and January 2, 2008 (the start date for the change to Rule 452.) As a result, a number of
companies will find themselves at a material disadvantage vis-a-vis other companies.

Certainly a change that forces smaller companies to spend more money seems a peculiar way to update
a system to enhance shareholder democracy, especially when larger companies may spend less money
than previously, in part by using the new “notice and access” model. In fact, the consequence of this
change is really enhanced power of large share owners, some of whom are short-term owners looking
for a quick profit and an exit strategy from an investment. This change actually will tend to concentrate
voting power into the hands of more sophisticated, shorter-term owners at the expense of longer-term
small retail owners.

Is corporate governance served by effectively disenfranchising millions of small owners who, based on
past experience, believe their shares may be voted for them and who will simply discard their proxy in
great numbers as they have done in past years?

We do not believe that the SEC would want to create a system where a company’s ownership profile
(small vs. large owners) becomes the primary factor that determines whether they can get directrs

2
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elected in an environment moving toward a majority vote standard without expending substantially
greater money on the effort than in years past.

To compound the problem, companies that need to reach their OBOs currently only have one option —
one or more mailings via Broadridge.

Much has been written on the costs associated with street mailings, and it is unnecessary to rehash that
issue except to say that the people who make money from the current system of mailings, i.e., the
brokers, banks and their agent Broadridge, will gain a conspicuous benefit through increased fees paid
by companies who have shareholder bases that are geared to retail vs. institutional ownership. This
seems unfair on two levels: 1) because smaller companies have less money to spend on such activities,
and 2) because the beneficiaries of the extra spending will be the brokerage community, which has
historically been one of the main proponents of leaving the NOBO/OBO system intact.

Additionally in the last year there has also been much written about issues surrounding a process called
empty voting. There have also been concerns expressed about the use of loaned shares to alter the
voting rights just before the record dates for meetings.

The collective impact of these issues have led us to contemplate a simple solution to helping all
companies in an equal fashion in their efforts to adapt to and deal with the consequences of the
proposed change to NYSE Rule 452.

Our solution requires no new technologies or software to be developed. It merely requires that the SEC
mandate a change to the NOBO/OBO legislation concurrent with any change to NYSE Rule 452. The
change would require that any company facing a record date that will be affected by NYSE Rule 452
have the right to request a complete list of all NOBOs and OBOs, i.e., an ABO (All Beneficial Owners)
list.

While it is anticipated that the NYSE may propose a new process whereby all accounts are asked to
again confirm their NOBO/OBO status, this approach simply doesn’t go far enough. It may in fact
cause more people to opt for OBO status. What is needed is a system that creates a true register of
owners able to vote at a meeting rather than perpetuate a system that no longer reflects the standard that
other global markets are moving to in terms of establishing the identity of owners eligible to vote at a
meeting.

While we originally considered our idea for ABO rule changes within the context of the NYSE’s
proposed changes to Rule 452, we now believe that enabling legislation to support ABOs for record
dates makes sense regardless of what the NYSE might eventually propose.

Much has been made in the past by investors who say they do not wish their ownership positions to be
disclosed because it might reveal their trading strategy. However, this argument does not apply here as
the information is not made public but is available ony to the issuer and only for that one record date
per year (presuming the company does not also have a special meeting for some other purpose at
another time.)

In fact we think if the SEC were to adopt this idea it would also help address other issues as well (e.g.,
identifying which institutions had shares out on loan) and the SEC could also add a new element to this

3
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disclosure regime to require all investors to disclose stock borrowing and derivative transactions that
have an impact on voting rights as of record dates for meetings.

In effect, the disclosure of ABOs should be viewed as a simple way to move the voting system in the
United States to a point where the identity of all parties entitled to cast votes at the meeting is brought
into clear view. Any discussion of transparency and the problem of overvotes by brokers can be
addressed via this simple change.

Certainly there were protests twenty years ago when NOBO legislation was put in place. Since then,
however, there have been few if any problems associated with the disclosure of such information.
While howls of protest would likely be heard again in response to our proposed solution, it should be
noted that any objecting party is likely already disclosing its ownership in United Kingdom-based
companies and other markets requiring such information.

To be competitive for new company listing purposes, the U.S. must match the successful efforts others
are making. With interest in the identity of shareholders at an all-time high, ABO legislation would
help convince foreign companies as to one of the benefits of continuing to list on one of the U.S.
exchanges.

Let me review some of the benefits that we believe are achieved through the adoption of ABO
disclosure rules.

1. A company that knows the identity of all of its OBO owners can directly solicit them to vote at
the annual meeting. Even though the OBO holds through street name and in all likelihood will
vote through Broadridge, the company can encourage the shareholder to vote on the electronic
platform or dial in toll-free to the voting systems long ago established by Broadridge.

2. Votes cast through Broadridge’s voting platform are much less costly to a company than votes
returned by mail.

3. The ability to mail a reminder notice directly to owners reduces the costs versus having to
paying a resolicitation fee to Broadridge. This permits a company to reduce the charges
associated with follow-up solicitations. It also gives a company the opportunity to inform the
owner directly that the owner’s vote will not be counted if it does not return a proxy or use the
electronic or telephonic voting platforms available.

4. A full list of owners, segregated by firm and share amount, will enable companies to easily
identify overvote situations, i.e., situations where brokers or banks are identifying more shares
than The Depository Trust Company’s records indicate are eligible to vote.

5. A company will no longer need to rely as heavily on the 13-F information to determine the
ownership of its largest holders for voting purposes. 13-F filings are often quite deficient and
misleading, as they are usually out of date and do not reflect the true voting position the
institution may control due to sales or purchases of shares or any stock lending or borrowing. It
is very difficult for a company, even one using a stockwatch product, to get an accurate updated
list of institutional holders.
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6. If our proposal also led the SEC to require disclosure of derivative transactions that affect
voting rights, a company could then gain a realistic understanding of which parties will have the
votes at a meeting. This is particularly important with regard to contested elections or votes on
corporate transactions such as a merger vote. The separation of economic interest and voting
rights is an issue that many are now asking for action on. This approach is a good first step in

that effort.
I hope that our analysis and proposed solution helps shed light and provide options to the SEC in
addressing certain issues it faces with regard to shareholder voting.

If I can be of service or answer any other questions or provide additional information, please
contact me at (212) 681-9600 or by e-mail at kaltman@altmangroup.com.

Sincerely,

Kenneth L. Altman



