
       
 
March 24, 2021 

 

Vanessa Countryman  

Secretary Securities and Exchange Commission  

100 F Street, N.E. Washington, D.C. 20549  

Re: File No. SR-NASDAQ-2020-081, Nasdaq Proposed Listing Rule Change Related to Board 

Diversity  

 

Dear Secretary Countryman:  

 

The Science of Diversity and Inclusion Initiative (SODI) and the Markkula Center for Applied 

Ethics at Santa Clara University appreciates the opportunity to send this letter in response to the 

Securities and Exchange Commission request for comments regarding The Nasdaq Stock Market 

LLC proposed Rule 5605(f) on board diversity.  

 

SODI brings together influential companies including BlackRock, The Carlyle Group, Google, 

GE, and UKG and a network of over 100 behavioral science researchers such as John List, Iris 

Bohnet, and the late Kathy Phillips in a “living laboratory” that generates lasting solutions to 

some of today’s most pressing problems in diversity, equity, and inclusion. The Markkula Center 

is one of the largest, oldest ethics centers in the world. Uniquely multidisciplinary, the Center 

serves professionals and organizations in fields from business to health care, from government to 

the social sector, providing innovative approaches to problems from fake news to privacy 

protection. The Ethics Center brings ethical decision-making resources to a global audience. 

 

As an expert in ethics and leadership and a research collaborative that uses evidence-based 

insights on diversity, equity, and inclusion drawn from working with economists and behavioral 

scientists, both of our organizations strongly support the Nasdaq proposal.   

 

The SEC is charged with protecting investors; maintaining fair, orderly, and efficient markets; 

and facilitating capital formation. We believe the issue of board diversity to be both a legal and 

ethical question.   

 

The legal duties of boards require them to fulfill a duty of care in their deliberations. They are 

expected to act as competently as would reasonably prudent people in their positions and to 

make decisions that are in the best interests of their companies. Legal cases that test this duty 

apply the business judgement rule, a standard of judicial review for corporate directors, by 

asking if they have done their best, worked their hardest, and arrived at the best possible 

decision, even if that decision turns out to be unwise. 

  

Research supports that more diverse groups fulfill this duty more completely than homogenous 

ones. Columbia University management professor Katherine Phillips’ research found that 

heterogeneous groups often make better decisions, because, quite simply, people work harder 

around others who are different from them. In a years’ long study with over 100 groups looking 

at a number of categorical descriptions, including race and gender, but also including things like 
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shirt color, heterogeneous groups consistently outperformed homogeneous groups (75% of the 

time getting the answer right versus 52% for homogeneous groups.) Additional research by 

Phillips and University of Illinois at Urbana-Champaign management professor Denise Lewin 

Loyd reveals that when disagreement comes from a socially different person, people are 

prompted to work harder and prepare more thoroughly. Diversity jolts people into cognitive 

action in ways that homogeneity simply does not.  

 

Further, in their study “Women in the Boardroom and Their Impact on Governance and 

Performance,” examining a large panel of data on publicly-traded firms from 1996-2003, 

Professors of Finance Renée Adams, Oxford University, and Daniel Ferriera, London School of 

Economics, find that women directors are less likely to have attendance problems; are more 

likely to participate in board committees; particularly those with monitoring duties; such as audit 

or corporate governance; and that male directors attend more often when there are more female 

board members. Additional studies by Adams uncover that women directors exhibit even more 

"watchdog" values, or the characteristics necessary to be a “force of accountability” to protect 

shareholders, than both men directors and independent directors, a role that Levitt himself 

believed critical to protecting investors. These watchdog characteristics included women 

directors being more likely to be non-conformists, take risks and less likely to be traditionalists. 

 

The SEC’s mission statement concludes, “The SEC strives to promote a market environment that 

is worthy of the public’s trust.” This is a matter of ethics. Trustworthiness is a virtue, and public 

trust is a common good, contributing to the fairness, orderliness, and efficiency of the markets 

spelled out in the first part of the SEC’s mission. 

  

To preserve that trust, we should not dismiss substantial scientific evidence illustrating that 

diversity in decision making groups often leads to better decisions. Further engendering this 

trust, all people should be allowed to fulfill their potential, and that includes women and 

minorities seeking the opportunity to be in the boardroom. The markets are not perfectly capable 

of enabling this pursuit due to well-documented evidence of bias. Regulations are put in place to 

correct for market failings. Not only would the Nasdaq requirement fulfill this role, it would also 

help provide much needed data on the subject, that the SEC could then research.  

  

For now, it is time to accept that the legal and ethical cases for governance diversity have been 

made. Regulations serving as short-term nudges encourage the development of such diverse 

boards to serve investors, stabilize markets, encourage capital formation, and ensure public trust.  

 

Sincerely, 

 

Ann Skeet  

Senior Director of Leadership Ethics 

Markkula Center for Applied Ethics 

Santa Clara University 

www.scu.edu/ethics 

Neela Rajendra 

Executive Director, Co-Founder 

Science of Diversity & Inclusion Initiative 

sodi.org 
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