
1 
 

 

 

 

 

April 5, 2021 

 
J. Matthew DeLesDernier 
Assistant Secretary 
U.S. Securities and Exchange Commission 
100 F Street NE 
Washington, DC 20549-1090 
 

Re:  Proposed Nasdaq Rule Change to Adopt Listing Rules Related to Board Diversity [File No. SR-     
NASDAQ-2020-081] 

Dear Mr. DeLesDernier: 

Pursuant to the Commission’s Notice dated March 10, 2021, requesting comments from interested 
parties on the above-referenced proposed rule changes, I respectfully submit the following comments 
and information to facilitate the Commission’s pending proceeding pursuant to Section 19(b)(2)(B) of 
the Securities Exchange Act of 1934 (the “1934 Act”).1 

The proposed rule,  a new Nasdaq Rule 5605(f) regarding “Diverse Board Representation” and Rule 5606 
regarding Board Diversity Disclosure2, should be disapproved by the Commission for the following 
reasons: 

1. The Proposed Rule is not consistent with Section 6(b)(5) of the 1934 Act, as it appears designed 
to permit unfair discrimination between issuers;  

2. The Proposed Rule is not consistent with Section 6(b)(5) of the 1934 Act as it appears designed 
to regulate matters not related to either the administration of the Nasdaq Exchange or the 
purpose of the 1934 Act; and 

3. The Proposed Rule, by regulating matters outside of the purposes of the 1934 Act and the 
administration of the Exchange, imposes burdens on competition which are not necessary or 
appropriate in furtherance of the applicable provisions of the 1934 Act. 

  

 
1 I submit this comment solely in my individual capacity, from the perspective of a securities lawyer representing 
public and private issuers for more than 40 years.  For other rulemaking comments submitted to the Commission 
by the undersigned in recent years, often in a pro bono capacity for underserved groups, See 
https://search.usa.gov/search?utf8=%E2%9C%93&affiliate=secsearch&sort by=&query=guzik&commit=Search.  
2 These proposed rules are referred to herein generally as the “Proposed Rule” or the “Proposed Diversity Rule.” 
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Introduction – Section 6(b) Demands a Level Playing Field for All National Market Participants 

From a purely social and business perspective Nasdaq’s goals are laudable: to encourage an ongoing 
conversation in the US business community regarding the importance of diversity in the business world, 
and to encourage our larger and more successful corporations to embrace social and cultural diversity 
within the boundaries of their charter.  Moreover, it is certainly within the purview of Nasdaq to define 
diversity for purposes of its own board in any lawful manner that it sees fit. 

However, it ought to require no citation or lengthy discussion for either the Commission or the public to 
understand the necessity of a level playing field for all national exchange market  participants. Nothing 
can possibly justify even the appearance of bias or discrimination against any market participants by a 
national market operator subject to Section 6(b) of the Securities Exchange Act of 1934.  Discrimination 
by either the Nasdaq Exchange or, indirectly, by the Commission, can only be countenanced when 
supported by clear, constitutionally and economically sound legislative policies and directives.  Even the 
most noble and compelling social policies simply cannot otherwise, standing alone, justify any 
discrimination by a market operator of a U.S. national securities exchange – as between market 
participants.   

As discussed below, the Nasdaq proposal creates an impermissibly tilted playing field – something it is 
not authorized to do under Section 6(b) of the 1934 Act.  Though the Proposed Rule may be an 
admirable exercise in social and political activism, as a mandatory listing rule imposed upon thousands 
of Nasdaq listed companies, it is ultra vires, and therefore must be disapproved as such by the 
Commission. 

As the Commission has often reminded securities market participants such as the undersigned, some of 
us at times are “gatekeepers.”  As such, a gatekeeper must put aside biases and conflicting interests, 
whether commercial, political, social or otherwise, even when this might otherwise conflict with 
otherwise legitimate professional or personal interests.  Often it is not popular, or easy, to be the only 
“adult in the room.” 

In this proceeding, the Commission is the ultimate gatekeeper, to ensure that the Nasdaq Exchange’s 
Proposed Diversity Rule is consistent with Section 6(b)(5) and (8) of the 1934 Act.  As the Commission 
noted multiple times in the very Order approving the Exchange’s initial Application on Form 1 seeking to 
become a regulated national securities exchange in 20063,  Section 6(b) demands that decisions by the 
Board of Directors of the Nasdaq Exchange and its management at all times be free of bias and 
commercial conflicts of interest.   

In the context of this proceeding, a great deal is at stake, not only for stakeholders generally, but for the 
Nasdaq Exchange and its parent, Nasdaq, Inc. Its commercial interests alone are far reaching, going well 
beyond the ownership of a single U.S. exchange.  Presumably, Nasdaq, Inc. has benefitted in many ways, 
and stands to continue to benefit, by publicly backing the diversity rule of its wholly owned Exchange, 
both in the US and in many places around the world in which Nasdaq, Inc. does business. 

Unfortunately, as discussed below, there are a number of red flags in the Nasdaq Diversity Proposal 
which suggest that it is driven by social and political objectives, and even perhaps commercial biases, 

 
3 Findings, Opinion and Order: In the Matter of the Application of The Nasdaq Stock Market, LLC, (Release No. 34-
53128; File No. 10-131)(January 13, 2006), https://www.sec.gov/litigation/opinions/34-53128.pdf. 
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and not by sound corporate governance and finance principles.  It is the role of the Commission, as an 
independent gatekeeper, to make these important judgments outside the influence of politics and 
commercial interests. 

The Proposed Diversity Rule – “Comply or Explain” 

The Nasdaq Stock Market LLC (the “Exchange” or the “Nasdaq Exchange”) has presented a proposed 
rule [5605(f)] which states, in effect, that most listed companies “must” configure their Board of 
Directors with at least two “Diverse” directors:  one “Female,” and one who is either (i) an 
“Underrepresented Minority4,” or (ii) “LGBTQ+”, each as defined the Proposed Rule.  Initially, the Rule 
was unveiled and presented to the public on December 1, 2020, as a proposed “general requirement,” 
both to be admitted to listing and to maintain a listing.5  The Proposed Rule has since been amended by 
Nasdaq to describe Nasdaq’s diversity formula as an “objective,” rather than a “requirement.” 

If a listed company is either unwilling or unable to satisfy Nasdaq’s Diversity Objective, for most listed 
companies it will nonetheless be in compliance with Nasdaq listing rules if it “explains why it does not 
have at least two members of its board of directors who are “Diverse,” including a Female; and at least 
one Diverse director who self-identifies as an “Underrepresented Minority” or “LGBTQ+.”  

To be in compliance with the Proposed Rule the “non-Diverse” “explaining” company must provide 
public disclosure, stating both the Nasdaq formula for Diverse boards, and must also explain the reasons 
why it does not have (in most cases) two “Diverse” directors. 

The Proposed Rule requires that these explanatory disclosures must be made annually, in either 
specified SEC filings or on the company’s website. 

The Proposed Rule also provides mandatory annual data disclosure regarding the diversity of its 
directors within the confines of a mandatory “Board Diversity Matrix,” including the detailed 
instructions thereto. [Proposed Rule 5606]. 

Imbalance of Studies and Reports Cited by Nasdaq 

Nasdaq’s Diversity Proposal is premised upon a whole host of studies and reports which purport to 
demonstrate that various types of corporate board diversity  somehow correlate with better corporate 
governance  or improved financial performance.  Commentors have identified serious weaknesses in  

 
4 The Proposed Rule further defines “Underrepresented Minority” to mean an individual who self-
identifies in one or more of the following groups: Black or African American, Hispanic or Latinx, 
Asian, Native American or Alaska Native, Native Hawaiian or Pacific Islander or Two or More 
Races or Ethnicities.” 
 
5 The headline on the official Nasdaq Stock Market, Inc. (“Nasdaq”) Press Release of December 1, 2020, 
announcing its proposal, conveyed the message: “Nasdaq to Advance Diversity through New Proposed 
Listing Requirements.” https://www.nasdaq.com/press-release/nasdaq-to-advance-diversity-through-
new-proposed-listing-requirements-2020-12-01.  
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these studies and Nasdaq’s reliance on them, characterizing them as, among other things, “deeply 
misleading.”6   

And a recently published paper by Harvard Law School Professor Jesse M. Fried7 puts a sharper point 
upon perceived weaknesses in Nasdaq’s rulemaking effort: 

“But a fair review of the evidence suggests that Nasdaq’s proposal creates real downside risks 
for investors—risks that Nasdaq does not honestly confront. Thus, Nasdaq’s pursuit of social 
justice objectives may well cause collateral damage to investors.” 

“Nasdaq relies almost entirely on reports—prepared by consulting and financial firms for 
marketing purposes—that claim to find a correlation between [diverse boards and stock 
returns].  But these reports are not academic studies; rather, they are marketing materials 
crafted to attract paying clients, presumably those seeking to ‘do good while doing well.’” 
[Emphasis added; footnote omitted]. 

In addition, Professor Fried notes that “Nasdaq curiously ignores rigorous scholarship— much of it by 
leading female economists—which suggest that increasing board diversity can actually lead to lower 
share prices.”   

Pulling no punches, Professor Fried explains:    

“Nasdaq cannot cite any high-quality study showing that board gender or ethnic diversity boosts 
returns, because there has been none. In fact, there is a sizeable body of academic work 
reporting the opposite result: diversifying boards can harm financial performance. Troublingly, 
Nasdaq fails to engage with—or even report—this evidence.”  

Professor Fried also makes a compelling case to explain “.  .  . why large asset managers’ support for 
Nasdaq’s diversity proposal does not necessarily mean the proposal is good for their own investors, or 
for retail shareholders directly owning shares of public firms.” 

In my view, Nasdaq’s so called “disclosure-based, business driven” mantra surrounding the Nasdaq 
Diversity Proposal is a flimsy justification for utilizing our federal securities laws to drive what are social 
and moral outcomes.  In sum, diversity, in the context of Nasdaq’s Diversity Proposal, is a socially 
admirable solution/outcome in search of a business problem - one that, insofar as I can see, has yet to 
be supported by rigorous studies or analysis. 

In accord, at least as of 2011, appears to be Professor Linda M. Fairfax, in a Law Review article entitled 
“Board Diversity Revisited: New Rationale, Same Old Story?8, bemoaning the inadequacy of business 
rationales, standing alone, as a justification for board diversity.9 

 
6 See, e.g., Letter from David R. Burton, Senior Fellow in Economic Policy, The Heritage Foundation, dated January 
4, 2021, https://www.sec.gov/comments/sr-nasdaq-2020-081/srnasdaq2020081-8204282-227462.pdf.  
7 Fried, Jesse M., Will Nasdaq's Diversity Rules Harm Investors? (March 31, 2021). Available at 
SSRN: https://ssrn.com/abstract=3812642 or http://dx.doi.org/10.2139/ssrn.3812642. 

8 89 N. C. L. Rev. 855 (2011) 
9 Compare, Professor Fairfax 10 years later, weighing in on the Nasdaq Diversity Proposal: Letter dated 
January 4, 2021, by Lisa M. Fairfax, Alexander Hamilton Professor of Business Law, Georgetown 
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Yes, perhaps we can all agree that diversity of thought and opinion, regardless of their origins, is a good 
thing.  Beyond that, the data to support any particular type or combination of diversity as either some 
type of business multiplier or protective of investors generally is simply not yet present.  These 
judgments have traditionally been made by, and ought to remain, the purview of a duly elected board of 
directors and shareholders, in accordance with state law. 

In sum, the Nasdaq Diversity Proposal is ultra vires, as it appears designed to regulate matters not 
related to either the administration of the Nasdaq Exchange or the purpose of the 1934 Act. 

Nasdaq’s Diversity Formula is Neither Inclusive Nor Balanced 
 
The Nasdaq Stock Market LLC (the “Exchange”) has presented a proposed rule, which states, in effect, 
that (most) listed companies “must” configure their board of directors with at least one “Female” and 
either (i) one “Underrepresented Minority,” or (ii) one “LGBTQ+”, each as defined the Proposed Rule.   
 
Not all underrepresented minorities explicitly protected by Congressional action from employment 
discrimination are included in Nasdaq’s definition of Underrepresented Minorities.  Perhaps the most 
glaring omission by Nasdaq in its delineation of “underrepresented groups” are disabled individuals, 
who in my view have been unceremoniously kicked to the curb by Nasdaq’s Proposed Diversity Rule. 
Disabled persons are entirely absent from Nasdaq’s brand of diversity, for reasons some commentors, 
representing the interests of disabled persons, have characterized as “capricious”10  and not supported 
by any “rational basis.”11  I concur. 
 
The authors of the January 25, 2021 letter to the Commission (as well as others) have made a 
compelling case to Nasdaq for inclusion of disabled persons in Nasdaq’s category of underrepresented 
minorities, supported by a substantial body of data.  Tellingly, thus far it has fallen on deaf ears (no pun 
intended). 

 
“In conclusion, we encourage Nasdaq to add people with disabilities to the proposed rule 
because of the clearly identified benefits that this diversity presents for shareholders. We 
further note that Nasdaq has failed to articulate a rational basis to include one protected class 
beyond those articulated in the EEO–1 Report [LGBTQ+]  while excluding other protected 
classes.”12 

 

 
University Law School, https://www.sec.gov/comments/sr-nasdaq-2020-081/srnasdaq2020081-
8204302-227455.pdf.  

10 Letter of Jennifer Laslo Mizrahi, President, RespectAbility, et al, January 25, 2021, 
https://www.sec.gov/comments/sr-nasdaq-2020-081/srnasdaq2020081-8285952-228201.pdf  
11 Id., at p. 3, 4. 
 12 Id at p.4. 
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Disabled persons are, therefore,  unlikely to be any part of the board diversity conversation which 
Nasdaq seeks to stimulate, as presumably this diverts focus from Nasdaq’s more deserving underserved 
groups.13   
 
Apparently, even in the context of Nasdaq’s proposed mandatory “transparent” Board Diversity Matrix 
it is too much trouble for Nasdaq to allow even a single line item to compile data specifically for disabled 
directors, as apparently Nasdaq believes it might divert attention from other underrepresented 
groups.14 As a securities attorney practicing for more than 40 years, this does not have either the look or 
feel of the full and transparent disclosure which Nasdaq argues it seeks to achieve in its Diversity 
Proposal. 
 
Nasdaq’s Diversity Proposal, from the perspective of at least one disability rights advocate, adds salt on 
the wound, so to speak, by the level of visibility the Diversity Proposal definition structure gives to one 
underrepresented minority, defined by the acronym “LGBTQ+,” while entirely excluding disabled 
persons from any category of “Diverse.” 
 
Instead of having two groups, “Females” and “Underrepresented Minorities,” the Nasdaq Diversity 
definition has (in my opinion) unnecessarily differentiated between underrepresented minorities, in 
effect, in Hollywood parlance, giving “top billing” to “LGBTQ+” along side of “Female,” as a separate 
category from Underrepresented Minority, to the exclusion of persons of color and others falling within 
the Nasdaq definition of “Diverse.”   
 
In my view, this is not an approach that ensures all underrepresented minorities are “part of the 
conversation” when public boards and their advisors are discussing and identifying diverse director 
nominee candidates, as other commenters have noted.  Some underrepresented groups appear to 
Nasdaq to be more important than others, commanding their own separate category in the Rule, while 
others such as Blacks and a number of other groups are “aggregated” together under the heading 
“Underrepresented Minority.” 

No one seemed to notice Nasdaq’s seemingly unusual drafting style – except for the National 
Organization on Disability15 – who politely suggested a more evenhanded rule-drafting approach - in 
addition to including another category – disabled persons: 

 
“We appreciate Nasdaq’s commitment to diversity and support the intention of the rule. 
However, we recommend that the requirement to have at least one director who “self-identifies 
as an underrepresented minority or LGBTQ+” be reworded to have at least one director who 
“self-identifies as an Underrepresented Population” and that an Underrepresented Population 

 
13 See, e.g., Letter of Nicholas D. Lawson, M.D., J.D. Candidate, dated March 7, 2021, at pp. 2-4, 
https://www.sec.gov/comments/sr-nasdaq-2020-081/srnasdaq2020081-8451680-229783.pdf, discussing and 
questioning Nasdaq’s justification for having a narrow definition of Diverse candidates. 
14 Id. 
15 Letter from Carol Glazer, CEO, National Organization on Disability, dated December 9, 2020, 
https://www.sec.gov/comments/sr-nasdaq-2020-081/srnasdaq2020081-8127447-226434.pdf.  
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include individuals with disabilities, along with the other underrepresented minority and 
LGBTQ+ communities you identified.” 

 
Of course, as Nasdaq has pointed out, if an issuer does not meet Nasdaq’s diversity objective, the issuer 
need only explain to its stakeholders and the public why it does not meet Nasdaq’s articulated 
“objective” of board “Diversity.” However, as discussed below under the heading “The Nasdaq “Comply 
or Explain” Model Is Inconsistent with Section 6(b)(5) of the 1934 Act as it Unfairly Discriminates 
Between Issuers,” there is more than meets the eye for the non-Diverse issuer and its board. 
 
The Nasdaq Diversity Proposal stands in sharp contrast to the inclusive, disclosure-based, outcome 
neutral approach which both the Commission and the Staff have taken in the past.  
 
Should Nasdaq wish to go beyond outcome-neutral disclosure, it must look to further legislative action 
by either Congress or the states, as it has seemingly done and continues to do in other regulatory areas 
relating to the Nasdaq Exchange.16 
 
The Nasdaq “Comply or Explain” Model Is Inconsistent with Section 6(b)(5) of the 1934 Act as it 
Unfairly Discriminates Between Issuers 

Regardless as to how one may spin the Proposed Diversity Rule, if a Nasdaq board of directors is not 
“Diverse”, as defined solely by Nasdaq, you do NOT meet Nasdaq’s “Diversity Objective.”  This “Diversity 
Objective” is not simply a lofty diversity goal, to compete on a level playing field with other corporate 
diversity philosophies.  Rather, if you do not precisely meet Nasdaq’s Diversity philosophy, you must in 
most cases both (1) publicly disclose Nasdaq’s diversity rule, and then (2) publicly “explain” why your 
company does not have at least two members of its board of directors who are Diverse (as defined by 
Nasdaq), including at least one Diverse director who self-identifies as an Underrepresented Minority or 
LGBTQ+.” 

According to Nasdaq’s President and CEO, Adena Friedman, in Nasdaq’s December 1, 2020 Press 
Release17:   

“Our goal with this proposal is to provide a transparent framework for Nasdaq-listed 
companies to present their board composition and diversity philosophy effectively to all 
stakeholders; we believe this listing rule is one step in a broader journey to achieve 
inclusive representation across corporate America.” [Emphasis added] 

Nasdaq’s Diversity Rule, as proposed, effectively creates two classes of listed companies:  Those who 
elect to comply with Nasdaq’s diversity formula, and those listed companies who elect not to comply.  
Issuers who do not meet Nasdaq’s diversity formula are required to both publicly state the Nasdaq 
diversity formula, and explain why they fall short of Nasdaq’s diversity expectations.   

 
16 See, e.g., Nasdaq Total Markets, A Blueprint for a Better Tomorrow, 
https://www.nasdaq.com/docs/Nasdaq TotalMarkets 2019 2.pdf.  
17 https://www.nasdaq.com/press-release/nasdaq-to-advance-diversity-through-new-proposed-listing-
requirements-2020-12-01  
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Oddly, the proposed rule does not explicitly require any issuer to disclose the issuer’s diversity policy, 
purportedly to be consistent with current SEC rules regarding board diversity.  The issuer who falls short 
of the Nasdaq diversity objective need only provide a “mea culpa” of sorts – in effect requiring non-
Diverse “explainers” to go on the public record annually with their mea culpa.  What Nasdaq considers 
as “accountability,” apart from impinging on the Board’s best business judgment, will certainly paint a 
bigger disclosure target for activist shareholders and their counsel – which can be tracked from year to 
year.18 

Commentors have expressed concern that the “comply or explain” mandate could be expected to 
generate pressure from activist groups, and even litigation, for those class of issuers who are either 
unwilling or unable to meet Nasdaq’s diversity formula.  The proposed Nasdaq rule appears to be 
designed to do exactly that. 

Corporate Activists Sometimes “Shoot First and ask Questions Later” 

I am deeply concerned, as are others, that those companies in the category of “explainers” face an 
unreasonable risk of litigation, as well as credible threats of litigation, which not only  unnecessarily 
burdens competition, but also unfairly discriminates: as between issuers who dutifully comply with the 
Nasdaq Diversity Objective, and those who do not.  I am deeply concerned that while on the one hand 
Nasdaq understandably seeks to set “targets” by way of its Diversity Formula, Nasdaq has knowingly and 
unfairly created another target – the non-compliant issuers and their directors – who are subject to 
coercion by activists, sometimes with a lawsuit against the issuer and its directors which comes without 
any warning, let alone a “demand,” that the issuer change its ways on the activist’s terms, or be subject 
to publicly damaging litigation.19  

 
18 Interestingly, the proposed rule is silent as to the role of diversity in the selection and retention of its 
executive officers or other employees. 
19 See, e.g., “Seven Shareholder Derivative Lawsuits Seek Diversity on Corporate 
Boards,Plaintiffs Sue Oracle, Facebook, Qualcomm, the Gap, NortonLifeLock, Cisco and Monster 
Beverage,” https://rennepubliclawgroup.com/seven-shareholder-derivative-lawsuits-seek-diversity-on-
corporate-boards/ (September 29, 2020). 

In the words of plaintiffs’ counsel,  

“The plaintiffs’ legal team has employed the firmly-established protection of the federal 
securities laws to try to hold corporate boards liable for making misleading statements about 
diversity to shareholders.  In 2009, the Securities & Exchange Commission passed a new rule 
requiring publicly-traded companies to start disclosing what role, if any, diversity plays in the 
process used by companies to nominate persons to serve on their board of directors. However, 
until now shareholders have not brought many cases under the 2009 SEC rule. 

The shareholders who have brought the cases against the seven companies 
– Oracle, Facebook, Qualcomm, the Gap, NortonLifeLock, Cisco and Monster Beverage – seek to 
hold the board of directors and top executives at each corporation liable for making misleading 
statements about diversity, statements which have led to reputational and financial 
damage.  Both institutional and individual shareholders view statements about diversity as 
highly material and important to their investment decisions. 
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The flurry of diversity-based lawsuits in 2020, whether styled as derivative lawsuits against individual 
directors or as federal securities laws based disclosure claims, have continued into 2021.20  If Nasdaq’s 
Proposed Diversity Rule is adopted, the in terrorem effect from the threat of these lawsuits alone will 
encourage some directors to set aside their best judgment, and instead “go with the flow,” so to speak, 
rather than risk severe reputational and financial harm that can come with litigation against a public 
company, whether or not meritorious. 

Of course, it is likely not the ACLU whom directors and prospective directors ought to fear.  Yet, the 
quote by ACLU’s Executive Director, included in the Nasdaq Press Release of December 1, 202021 
announcing Nasdaq’s proposed rule, is certainly one that set the tone for boards and their advisors 
when having a conversation about whether to deviate from Nasdaq’s diversity formula: 

“By pushing its listed companies to address racial and gender equity in corporate 
boards, Nasdaq is heeding the call of the moment. Incremental change and window-
dressing isn’t going to cut it anymore as consumers, stakeholders and the government 
increasingly hold corporate America’s feet to the fire. Nasdaq’s efforts to prod and push 
its listed companies is a welcomed and necessary first step. With increased 
representation of people of color, women and LGBTQ people on corporate boards, 
corporations will have to take actionable steps to ensure underrepresented 
communities have a seat at the table.” 

It seems to me that the tone is more akin to a call to arms.  

And there is not even lip service by the ACLU to disabled persons, despite the fact that when the ACLU 
was founded 100 years ago one of its seven founding organizers was an internationally renowned 
disabled woman, and disabled rights advocate – a name likely still familiar to elementary school children 

 
Specifically, the plaintiffs allege that the board members breached the Securities Exchange Act 
of 1934 by authorizing false statements about their commitment to diversity in their proxy 
statements. The U.S. Securities and Exchange Commission requires companies to provide these 
documents to shareholders so they can make informed voting decisions. Plaintiffs claim board 
members did not follow through on the promises in their proxy statements. 

Since diversity leads to financial and reputational benefits for companies, plaintiffs also allege 
that the board of directors at these corporations have breached their fiduciary duties by making 
false statements about diversity and then failing to seek and nominate diverse candidates to the 
board.” 

 
20 See, e.g., Foot, et al v Mehrotra et al, and Micron Technology, Inc. , D. Del (1:21-cv-00169-UNA) filed 02/09/21.  A 
copy of the publicly filed Complaint is annexed to this letter. This lawsuit is styled as a shareholder derivative suit, 
alleging against the individual directors, among other claims, violations of individual directors of Section 14(a) of 
the Securities Exchange Act of 1934, and breach of fiduciary duty.  The Complaint recites that no prior demand was 
made upon the defendants prior to filing the lawsuit. 
21 https://www.nasdaq.com/press-release/nasdaq-to-advance-diversity-through-new-proposed-listing-
requirements-2020-12-01  
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today.  Seems that times have changed at the ACLU since the passage of the Americans With Disabilities 
Act of 1990.22 

There is no seat at the table for some Congressionally protected groups, such as the disabled, who are 
simply not even on the Nasdaq “menu” along with other “Nasdaq-approved” underrepresented groups 
– hence less likely to be part of a board’s diversity “conversation,” if at all.  Indeed, it appears that this is 
exactly what Nasdaq intended – to favor some underrepresented groups at the expense of others.23 

The Commission is certainly able to discern between fair and balanced disclosures, for which issuers and 
their boards should be held fully accountable under our securities laws as well as state corporation laws, 
and those which are designed to encourage “accountability” by way of coercing what Nasdaq deems 
socially and financially desirable corporate behavior. 

Moreover, directors can expect only limited protection from D & O policies: they will not insulate a 
company from reputational harm; nor will they even necessarily fund settlements, given the types of 
“demands” which a plaintiff or proposed plaintiff may present. 

Many Boards, especially issuers further down in the Russell 3000, may simply not have the resolve, or 
the stomach, to deviate from the Nasdaq Diversity Formula, though their best business judgment might 
point to a different type of diversity, similar perhaps to the more flexible and inclusive diversity policy 
which currently governs the selection of Board members for the Nasdaq Stock Market, LLC. 24 

Conclusion 

The Commission must discern between rules intended to foster social and political justice and the limits 
of Nasdaq’s rulemaking authority.  There is a great deal of evidence in the record before the Commission 
that Nasdaq appears to reflect commercial and other biases and conflicts of interest which have caused 

 
22   Back in 1991, shortly after passage of the Americans with Disability Act of 1990, an ACLU press release proudly 
proclaimed  “Founded in 1920 by Roger Baldwin, Crystal Eastman, Albert DeSilver, Jane Addams, Felix 
Frankfurter, Helen Keller and Arthur Garfield Hayes, the ACLU celebrates its 80th anniversary this year.” 
[Emphasis added.] https://www.aclu.org/press-releases/aclu-expands-civil-liberties-reach-opening-first-
staffed-chapter-office-puerto-rico.  In her time Helen Keller was considered an internationally 
recognized disability rights advocate. 
 
23 See the Lawson March 7, 2021 letter, supra, Note 13.  Disabled directors are not even part of Nasdaq’s 
Diversity Matrix. 
 
24 Compare, The Nasdaq Stock Market LLC Corporate Governance Guidelines (July 22, 2020), 
https://ir.nasdaq.com/static-files/3e005938-23c9-4adc-b917-a4e3beca626c,  which have the following director 
qualifications for its Board of Directors:  
 

“B. Board Membership Criteria  
 
Each Exchange’s Nominating Committee and Member Nominating Committee (together, “Nominating 
Committees”) review the skills and characteristics required of Board members in light of the current 
composition of the applicable Boards. Nominees for directors shall be considered on the basis of, among 
other things, knowledge, experience, skills, expertise, integrity, diversity, analytical ability and 
understanding of the securities industry, all in the context of the perceived needs of the Boards. 
Nominees should also be willing to devote adequate time and effort to Board responsibilities.” 
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it to veer off course – outside the boundaries of its rulemaking authority under Section 6(b) of the 1934 
Act. 

The Nasdaq Diversity Proposal has the look and feel of a social advocate’s comprehensive brief for social 
change.  While this is admirable as far as elevating and advancing the conversation of corporate 
responsibility for alleviating social injustice, and has undoubtedly placed the Exchange and its publicly 
held parent, Nasdaq, Inc., in good stead with its vast network of commercial and political relationships, 
even from a 30,000 feet level the optics of the Diversity Proposal are inconsistent with the very nature 
of the Exchange’s statutory responsibilities.  

Simply put, as an operator and regulator of a national securities exchange, Nasdaq must not tilt the 
market in favor of any market stakeholders.  Moreover, it must steadfastly avoid even the appearance of 
discrimination as between market participants. 

This stands in sharp contrast to the inclusive, disclosure-based, outcome neutral approach which both 
the Commission and the Staff have taken in the past. Yes, disclosure modernization is a continual work-
in-progress at the Commission.   However, disclosure neutrality has always been  the sine qua non of our 
federal securities regulatory system since FDR’s New Deal in the securities realm was launched in 1933 
and again in 1934 by way of the Securities Exchange Act of 1934.  So, too, full and complete disclosure. 
 
These are the principles which Congress and President Franklin D. Roosevelt saw fit to guide the 
Commission in its role of protect the investing public, as the economic underpinnings of our U.S. 
securities markets, at least as things looked from FDR’s wheelchair as he signed the 1934 Act into law.  
Other matters were very deliberately left to state legislatures. 
 
These are the same principles which ought to continue to guide the Commission today. 
 
Respectfully submitted, 
 
 
Samuel S. Guzik 
Guzik & Associates 
Los Angeles, CA 
www.guziklaw.com 
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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF DELAWARE 
 
 

ROBERT FOOTE, derivatively on behalf of 
MICRON TECHNOLOGY, 
INC.,
  

Plaintiff,   

 v.   
 
SANJAY MEHROTRA, ROBERT L. BAILEY, 
RICHARD M. BEYER, PATRICK J. BYRNE, 
LYNN A. DUGLE, STEVEN J. GOMO, 
MERCEDES JOHNSON, MARY PAT 
MCCARTHY, LAWRENCE N. MONDRY, 
ROBERT E. SWITZ, and MARYANN WRIGHT 
  
  

Defendants, 

and 

MICRON TECHNOLOGY, INC., 

Nominal Defendants. 

 
 

C.A. No.  

 

 
DEMAND FOR JURY TRIAL 

 
VERIFIED SHAREHOLDER DERIVATIVE COMPLAINT 

 
INTRODUCTION  

 
Plaintiff Robert Foote (“Plaintiff”), by Plaintiff’s undersigned attorneys, derivatively and 

on behalf of Nominal Defendant Micron Technology, Inc. (“Micron” or the “Company”) files this 

Verified Shareholder Derivative Complaint against Individual Defendants Sanjay Mehrotra 

(“Mehrotra”), Robert L. Bailey (“Bailey”), Richard M. Beyer (“Beyer”), Patrick J. Byrne 

(“Byrne”), Lynn A. Dugle (“Dugle”), Steven J. Gomo (“Gomo”), Mercedes Johnson (“Johnson”), 

Mary Pat McCarthy (“McCarthy”), Lawrence N. Mondry (“Mondry”), Robert E. Switz (“Switz”), 
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and MaryAnn Wright (“Wright”) (collectively, the “Individual Defendants,” and together with 

Micron, the “Defendants”) for breaches of their fiduciary duties as directors and/or officers of 

Micron, unjust enrichment, waste of corporate assets, abuse of control, gross mismanagement, and 

violations of Section 14(a) of the Securities Exchange Act of 1934 (the “Exchange Act”). As for 

Plaintiff’s complaint against the Individual Defendants, Plaintiff alleges the following based upon 

personal knowledge as to Plaintiff and Plaintiff’s own acts, and information and belief as to all 

other matters, based upon, inter alia, the investigation conducted by and through Plaintiff’s 

attorneys, which included, among other things, a review of the Defendants’ public documents, 

conference calls, and announcements made by Defendants, United States Securities and Exchange 

Commission (“SEC”) filings, wire and press releases published by and regarding Micron, legal 

filings, news reports, securities analysts’ reports and advisories about the Company, and 

information readily obtainable on the Internet. Plaintiff believes that substantial evidentiary 

support will exist for the allegations set forth herein after a reasonable opportunity for discovery. 

NATURE OF THE ACTION 

1. Though Micron has, since 2018, publicly held itself out as undertaking to improve 

diversity, equality, and inclusion within the Company, the Micron Board itself has lacked diversity 

at all relevant times, without any Black directors and the only director of color being the CEO, 

Defendant Mehrotra.  

2. Moreover, though publishing a Diversity, Equality, and Inclusion Report (“DEI 

Report”) every year since 2018, and touting their diversity efforts in the Company’s yearly Proxy 

Statements, the actions of Defendants demonstrate these are hollow words, given that the 

Company’s workforce has not become meaningfully more diverse during this time. In 2018, when 

Micron began disclosing demographic data and publicly committed to increasing diversity, Black 
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individuals constituted 3% of Micron’s workforce and Hispanic/Latinx individuals constituted 4%. 

In 2020, two years into these alleged efforts, the Company’s workforce was still 3% Black and 

only 4.6% Latinx, per the Company’s own DEI Report. 

3. In addition, the Company’s self-defined senior leadership has not grown 

meaningfully more diverse during this time either. In 2018, there was less than 1% Black senior 

leadership and only 1% Hispanic/Latinx senior leadership.  By 2020, these figures had hardly 

improved. Black individuals made up only 1% of senior leadership and Latinx individuals made 

up 2.7%. 

4.  All the while, the opportunity to diversify the workforce through new hires was 

present but was squandered. Since 2018, when the Company employed approximately 34,000 

people, until 2020, when the Company employed approximately 39,392 people, the Company’s 

workforce expanded by a net amount of over 5,000, with additional opportunities to diversify 

through replacing employees in the course of employee turnover occurring even absent growth. 

5. From 2018 to the present, the Individual Defendants breached their fiduciary duties 

by personally making and/or causing the Company to make materially false and misleading 

statements which failed to disclose that: (1) despite public assertions to the contrary diversity was 

not a key priority of the Company; (2) despite assertions to the contrary the Company was not 

meaningfully diversifying its workforce; (3) despite assertions to the contrary the Company was 

not diversifying its leadership or its Board of Directors; (4) that the Company failed to maintain 

adequate internal controls, and (5) that the independent auditor the Company repeatedly reselected 

to evaluate its internal controls was neither independent nor effective at ensuring the adequacy of 

the Company’s internal controls. 
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6. Moreover, the Individual Defendants further breached their fiduciary duties by 

causing the Company to fail to maintain internal controls. 

7. In addition, the Individual Defendants breached their fiduciary duties by continuing 

to appoint PricewaterhouseCoopers LLP (“PwC”) as independent auditor despite PwC not being 

independent and failing to identify the inadequate internal controls. 

8. The Individual Defendants also breached their fiduciary duties by causing 

themselves to receive excessive compensation, including because certain executive compensation 

was nominally tied, in part, to the achievement of diversity-related goals. This excessive 

compensation is particularly so because of their misconduct, but is also true relative to 

compensation at comparable companies regardless of any misconduct. 

9. In addition, by including false and misleading statements concerning the 

Company’s diversity efforts in each of the 2018, 2019, and 2020 Proxy Statements (defined 

below), the Individual Defendants violated Section 14(a) of the Exchange Act. 

10. As a result of the Individual Defendants’ misconduct, which has subjected Micron 

to this and potentially other lawsuits, the need to undertake internal investigations, the need to 

implement adequate internal controls, the losses from the waste of corporate assets, the losses due 

to the unjust enrichment of the Individual Defendants who received excessive compensation and/or 

who benefitted from the wrongdoing alleged herein, the Company has, and will have, to expend 

many millions of dollars. 

11. Because the breaches of fiduciary duty committed by the Individual Defendants, 

seven of whom are the Company’s current directors constituting the entirety of the present Board, 

their collective engagement in the scheme to cause the Company to make false and misleading 

statements, the substantial likelihood of the directors’ liability in this derivative action, their being 
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beholden to each other, their longstanding business and personal relationships with each other, and 

their not being disinterested and/or independent directors, a majority of Micron’s Board of 

Directors (the “Board”) cannot consider a demand to commence litigation against themselves on 

behalf of the Company with the requisite level of disinterestedness and independence. 

JURISDICTION AND VENUE  

12. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 because 

Plaintiff’s claims raise a federal question under Section 14(a) of the Exchange Act, 15 U.S.C. 

§ 78n(a). This Court also has subject matter jurisdiction pursuant to 28 U.S.C. § 1332.  Plaintiff 

and Defendants are citizens of different states and the amount in controversy exceeds the sum or 

value of $75,000 exclusive of interest and costs. 

13. This Court has supplemental jurisdiction over Plaintiff’s state law claims pursuant 

to 28 U.S.C. § 1367(a). 

14. This derivative action is not a collusive action to confer jurisdiction on a court of 

the United States that it would not otherwise have.  

15. Venue is proper in this District pursuant to 28 U.S.C. §§ 1391 and 1401 because 

Micron is incorporated in this District. In addition, the Defendants have conducted business in this 

District, and Defendants’ actions have had an effect in this District.  

PARTIES 

Plaintiff 

16. Plaintiff is a current shareholder of Micron common stock. Plaintiff has 

continuously held Micron common stock since February 2018.  

Nominal Defendant Micron 
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17. Micron is a Delaware corporation with its principal executive offices at 8000 South 

Federal Way, Boise, Idaho 83716. Micron’s shares trade on the NASDAQ Global Select Market 

(“NASDAQ”) under the ticker symbol “MU.” 

Defendant Mehrotra 

18. Defendant Mehrotra has served as a director and as the Company’s CEO and 

President since May 2017. Defendant Mehrotra has also served as a member of the Finance 

Committee since May 2017. According to the Company’s Schedule 14A filed with the SEC on 

December 1, 2020 (the “2020 Proxy Statement”), as of November 18, 2020, Defendant Mehrotra 

beneficially owned 1,256,113 shares of the Company’s common stock. Given that the price per 

share of the Company’s common stock at the close of trading on November 18, 2020 was $60.74, 

Defendant Mehrotra owned approximately $76.3 million worth of Micron stock.   

19. For the fiscal year ended September 3, 2020, Defendant Mehrotra received 

$19,995,488 in compensation, including $1,369,039 in salary, $14,999,989 in stock awards, 

$3,591,001 in non-equity incentive plan compensation, and $35,459 in all other compensation. For 

the fiscal year ended August 29, 2019 Defendant Mehrotra received $16,944,751 in compensation 

from the Company. This included $1,286,154 in salary, $11,999,963 in stock awards, $3,640,000 

in non-equity incentive plan compensation, and $35,459 in all other compensation. For the fiscal 

year ended August 30, 2018, Defendant Mehrotra received $14,241,583 in compensation from the 

Company. This included $1,200,000 in salary, $7,499,952 in stock awards, $2,500,001 in option 

awards, $3,000,000 in non-equity incentive plan compensation, and $41,630 in all other 

compensation.  

20. Upon information and belief, Defendant Mehrotra is a citizen of California. 
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21. The Company’s Proxy Statement filed on December 1, 2020 (the “2020 Proxy 

Statement”) stated the following about Defendant Mehrotra, in relevant part: 

- Mr. Mehrotra has served as Micron’s President, Chief Executive Officer, and 
Director since May 2017. 

- Prior to that, Mr. Mehrotra co-founded and led SanDisk Corporation as a start-up 
in 1988 until its eventual sale in May 2016, serving as its President and Chief 
Executive Officer from January 2011 to May 2016 and as a member of its Board of 
Directors from July 2010 to May 2016. 

- Within the past five years, Mr. Mehrotra served on the Board of Directors of 
Cavium, Inc. and Western Digital Corp. 
 

⁎ ⁎ ⁎  
 

Mr. Mehrotra has 40 years of experience in the semiconductor memory industry, 
and as a co-founder of SanDisk, he offers a unique perspective on the industry and 
has significant senior leadership and technological expertise. In addition, Mr. 
Mehrotra’s experience provides our Board expertise in finance, corporate 
development, corporate governance, and business strategy, all of which are critical 
to achieving our strategic objectives. We believe these experiences, qualifications, 
attributes, and skills qualify Mr. Mehrotra to serve as a member of our Board of 
Directors. 
 
Defendant Bailey 

22. Defendant Bailey served as a Company director since October 2007 until January 

2021, when he declined to stand for reelection. He also served as a member of the Audit Committee 

and the Finance Committee. Previously, he served as a member of the Governance Committee.  

According to the 2020 Proxy Statement, as of November 18, 2020, Defendant Bailey beneficially 

owned 112,398 shares of the Company’s common stock. Given that the price per share of the 

Company’s common stock at the close of trading on November 18, 2020 was $60.74, Defendant 

Bailey owned more than $6.8 million worth of Micron stock.   

23. For the fiscal year ended September 3, 2020, Defendant Bailey received $375,001 

in compensation, including $125,000 in fees earned or paid in cash and $250,001 in stock awards. 

For the fiscal year ended August 29, 2019, Defendant Bailey received $375,018 in compensation 
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from the Company, including $125,000 in fees earned or paid in cash and $250,018 in stock 

awards. For the fiscal year ended August 30, 2018, Defendant Bailey received $373,214 in 

compensation from the Company. This included $123,231 in fees earned or cash paid and 

$249,983 in stock awards.  

24. Upon information and belief, Defendant Bailey is a citizen of Washington. 

25. The Company’s Schedule 14A filed with the SEC on December 9, 2019 (the “2019 

Proxy Statement”) stated the following about Defendant Bailey: 

 Interim Chief Executive Officer of Blue Willow Systems, Inc., a software 
 as a service resident safety platform for senior living facilities, from August 
 2017 until August 2018 
 Chairman of the Board of Directors of PMC-Sierra, Inc. from 2005 until 
 May 2011, also served as a director of PMC from October 1996 to May 
 2011 and was PMC's Chairman from February 2000 until February 2003 
 and Chief Executive Officer from July 1997 until May 2008. 
 Within the past five years, Mr. Bailey also served on the Board of Directors 
 of Entropic Communications. 
 

⁎ ⁎ ⁎ 
 

Mr. Bailey's experience as chief executive officer and director of a leading public 
technology company provides our Board expertise in the technology industry and 
also in corporate strategy, financial management, operations, marketing, and 
research and development, all of which are critical to achieving our strategic 
objectives. We believe these experiences, qualifications, attributes, and skills 
qualify Mr. Bailey to serve as a member of our Board of Directors. 
 
Defendant Beyer 

26. Defendant Beyer has served as a Company director since January 2013. He also 

serves as the Chair of the Governance and Sustainability Committee and as a member of the 

Compensation Committee. According to the 2020 Proxy Statement, as of November 18, 2020, 

Defendant Beyer beneficially owned 91,174 shares of the Company’s common stock. Given that 

the price per share of the Company’s common stock at the close of trading on November 18, 2020 

was $60.74, Defendant Beyer owned more than $5.5 million worth of Micron stock.   
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27. For the fiscal year ended September 3, 2020, Defendant Beyer received $395,001 

in total compensation, including $145,000 in fees earned or paid in cash and $$250,001 in stock 

awards. For the fiscal year ended August 29, 2019, Defendant Beyer received $395,018 in 

compensation, including $145,000 in fees earned or paid in cash and $250,018 in stock awards. 

For the fiscal year ended August 30, 2018, Defendant Beyer received $375,633 in compensation 

from the Company. This included $125,650 in fees earned or cash paid and $249,983 in stock 

awards. 

28. Upon information and belief, Defendant Beyer is a citizen of California. 

29. The Company’s 2020 Proxy Statement stated the following about Defendant Beyer, 

in relevant part: 

- Chairman and Chief Executive Officer of Freescale Semiconductor, Inc. from 2008 
through June 2012; director from 2008 to 2013 

- Prior to Freescale, Mr. Beyer was President, Chief Executive Officer and a director 
of Intersil Corporation from 2002 to 2008. 

- Mr. Beyer previously served in executive management roles at FVC.com, VLSI 
Technology, and National Semiconductor Corporation, and served three years as 
an officer in the United States Marine Corps 

- Within the past five years, Mr. Beyer served on the Board of Directors of 
Microsemi Corporation and Analog Devices, Inc. 
 

⁎ ⁎ ⁎ 
 

Mr. Beyer’s experience as the Chief Executive Officer and a director at leading 
technology companies provides our Board expertise in the technology industry and 
also in corporate strategy, financial management, operations, marketing, and 
research and development, all of which are critical to achieving our strategic 
objectives. We believe these experiences, qualifications, attributes, and skills 
qualify Mr. Beyer to serve as a member of our Board of Directors. 
 

Defendant Byrne 

30. Defendant Byrne served as a Company director from April 2011 until his 

resignation in January 2020. He served as a member of the Compensation Committee and the Audit 

Committee. Previously, Defendant Byrne served as a member of the Governance Committee.  
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31. For the fiscal year ended September 3, 2020, Defendant Byrne received $296,805 

in total compensation, including $46,804 in fees earned or paid in cash and $250,001 in stock 

awards. For the fiscal year ended August 29, 2019, Defendant Byrne received $375018 in total 

compensation, including $125,000 in fees earned or paid in cash and $250,018 in stock awards. 

For the fiscal year ended August 30, 2018, Defendant Byrne received $373,214 in compensation 

from the Company. This included $123,231 in fees earned or cash paid and $249,983 in stock 

awards.  

32. In addition, Defendant Byrne is the President of Tektronix, a subsidiary of Fortive 

Corporation, which the Company paid approximately $2,670,000 during the fiscal year ended 

August 30, 2018 and through November 19, 2018 for various equipment and maintenance 

purchases. 

33. Upon information and belief, Defendant Byrne is a citizen of California. 

34. The Company’s Schedule 14A filed on December 6, 2018 with the SEC (the “2018 

Proxy Statement”) stated the following about Defendant Byrne: 

Patrick J. Byrne has served as Senior Vice President of Fortive Corporation since 
July 2016, when Danaher Corporation completed the separation of its Test & 
Measurement and Industrial Technologies segments, and as President of Tektronix, 
now a subsidiary of Fortive Corporation, since July 2014. Previously, he was Vice 
President of Strategy and Business Development and Chief Technical Officer of 
Danaher from November 2012 to July 2014. Danaher designs, manufactures, and 
markets innovative products and services to professional, medical, industrial, and 
commercial customers. Mr. Byrne served as Director, President and Chief 
Executive Officer of Intermec, Inc. from 2007 to May 2012. Within the past five 
years, Mr. Byrne served on the Board of Directors of Flow International. Mr. Byrne 
holds a BS in Electrical Engineering from the University of California, Berkeley 
and an MS in Electrical Engineering from Stanford University. 
 
Mr. Byrne’s experience in executive management at public companies has given 
him expertise in the technology industry as well as business operations, finance, 
corporate development, corporate governance and management. 
 
Defendant Dugle 
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35. Defendant Dugle has been a Company director since August 2020. She also serves 

as a member of the Finance Committee. According to the 2020 Proxy Statement, as of November 

18, 2020, Defendant Dugle beneficially owned 5,580 shares of the Company’s common stock. 

Given that the price per share of the Company’s common stock at the close of trading on November 

18, 2020 was $60.74, Defendant Dugle owned approximately $339,000 worth of Micron stock.   

36. For the fiscal year ended September 3, 2020, Defendant Dugle received $28,378 in 

compensation, including $10,450 in fees earned or paid in cash and $17,928 in stock awards. 

37. Upon information and belief, Defendant Dugle is a citizen of Virginia. 

38. The 2020 Proxy Statement says the following about Defendant Dugle, in relevant 

part: 

- Chairman, Chief Executive Officer, and President of Engility Holdings Inc., 
an NYSE-listed engineering services firm, from 2016 to 2019. 
- Prior to Engility, Ms. Dugle was Vice President, President of Intelligence 
and Information Systems of Raytheon Company from 2009 to 2015. 
 

⁎ ⁎ ⁎ 
 

Ms. Dugle’s experience as chairman and chief executive officer of a public 
engineering services firm and senior officer of a leading public technology 
company provides our Board expertise in information, technology, cyber security, 
corporate strategy, operations, and research and development, all of which are 
critical to achieving our strategic objectives. We believe these experiences, 
qualifications, attributes, and skills qualify Ms. Dugle to serve as a member of our 
Board of Directors. 
 
Defendant Gomo 

39. Defendant Gomo has served as a Company director since October 2018. He also 

serves as the Chair of the Audit Committee and as a member of the Finance Committee.  According 

to the 2020 Proxy Statement, as of November 18, 2020, Defendant Gomo beneficially owned 

15,353 shares of Company common stock. Given that the price per share of the Company’s 
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common stock at the close of trading on November 18, 2020 was $60.74, Defendant Gomo owned 

approximately $933,000 worth of Micron stock. 

40. For the fiscal year ended September 3, 2020, Defendant Gomo received $410,001 

in compensation. This included $160,000 in compensation and $250,001 in stock awards. For the 

fiscal year ended August 29, 2019, Defendant Gomo received $349,837 including $131,405 in fees 

earned or paid in cash and $218,432 in stock awards. 

41. Upon information and belief, Defendant Gomo is a citizen of California. 

42. The 2020 Proxy Statement stated the following, in relevant part, about Defendant 

Gomo: 

- Executive Vice President, Finance and Chief Financial Officer from 
October 2004 until his retirement in December 2011, and Senior Vice President, 
Finance and Chief Financial Officer from August 2002 to September 2004 at 
NetApp, Inc., a storage and data management company. 
 
- Within the past five years, Mr. Gomo served on the Board of Directors of 
SanDisk Corporation and NetSuite, Inc. 
 

⁎ ⁎ ⁎ 
 
Mr. Gomo’s experience as the chief financial officer of a public technology 
company provides our Board expertise in the technology industry, particularly in 
the areas of finance, accounting, treasury, investor relations, and securities, which 
contribute valuable insights and perspectives to our business and operations. We 
believe these experiences, qualifications, attributes, and skills qualify Mr. Gomo to 
serve as a member of our Board of Directors. 
 
Defendant Johnson 

43. Defendant Johnson served as a Company director from June 2005 until her 

retirement in January 2019. She also served as Chair of the Audit Committee and Finance 

Committee. 

44. For the fiscal year ended August 29, 2019, Defendant Johnson received $318,402 

in compensation, including $68,384 in fees earned or paid in cash and $250,018 in stock awards. 
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For the fiscal year ended August 30, 2018, Defendant Johnson received $427,602 in compensation 

from the Company. This included $177,619 in fees earned or cash paid and $249,983 in stock 

awards. 

45. Upon information and belief, Defendant Johnson is a citizen of California. 

46. The Company’s Schedule 14A filed with the SEC on December 7, 2017 (the “2017 

Proxy Statement”) stated the following about Defendant Johnson: 

Mercedes Johnson was the Senior Vice President and Chief Financial Officer of 
Avago Technologies Limited, a supplier of analog interface components for 
communications, industrial, and consumer applications, from December 2005 to 
August 2008. She also served as the Senior Vice President, Finance of Lam 
Research Corporation from June 2004 to January 2005 and as Lam's Chief 
Financial Officer from May 1997 to May 2004. Ms. Johnson holds a degree in 
Accounting from the University of Buenos Aires and currently serves on the Board 
of Directors for Juniper Networks, Inc., Teradyne, Inc., and Synopsys, Inc. She also 
served on the Board of Directors for Intersil Corporation from August 2005 to 
February 2017. Ms. Johnson is the Chair of the Board of Directors' Audit 
Committee and Finance Committee. 
 
Ms. Johnson’s experience as the Chief Financial Officer of several technology 
companies has given her expertise in finance, corporate development, corporate 
governance, management and operations. 
 
Defendant McCarthy 

47. Defendant McCarthy has served as a Company director since October 2018. She 

also serves as Chair of the Finance Committee and as a member of the Audit Committee. 

According to the 2020 Proxy Statement, as of November 18, 2020, Defendant McCarthy 

beneficially owned 15,353 shares of Company common stock. Given that the price per share of 

the Company’s common stock at the close of trading on November 18, 2020 was $60.74, 

Defendant McCarthy owned approximately $933,000 worth of Micron stock. 

48. For the fiscal year ended September 3, 2020, Defendant McCarthy received 

$395,001 in compensation. This included $145,000 in fees earned or paid in cash and $250,001 in 
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stock awards. For the fiscal year ended August 29, 2019, Defendant McCarthy received $340,512 

in total compensation, including $122,080 in fees earned or paid in cash and $218,432 in stock 

awards. 

49. Upon information and belief, Defendant McCarthy is a citizen of Arizona. 

50. The 2020 Proxy Statement said the following, in relevant part, about Defendant 

McCarthy: 

- Vice Chair of KPMG LLP, the U.S. member firm of the global audit, tax, 
and advisory services firm, from July 1998 until her retirement in December 2011. 
Ms. McCarthy joined KMPG in 1977, became a partner in 1987, and held numerous 
senior leadership positions with the firm during her tenure. 
 
- Within the past five years, Ms. McCarthy served on the Board of Directors 
of Andeavor Corporation and Mutual of Omaha 
 

⁎ ⁎ ⁎ 
 

Ms. McCarthy’s experience advising numerous companies on financial and 
accounting matters as a Certified Public Accountant (ret.) provides our Board deep 
technical expertise in financial and accounting matters, and contributes valuable 
insights and perspectives to our business and operations. We believe these 
experiences, qualifications, attributes, and skills qualify Ms. McCarthy to serve as 
a member of our Board of Directors. 
 
Defendant Mondry 

51. Defendant Mondry served as a Company director from April 2005 until his 

retirement in January 2019. He also served as Chair of the Compensation Committee and the

Governance and Sustainability Committee and as a member of the Finance Committee. 

52. For the fiscal year ended August 29, 2019, Defendant Mondry received $308,904 

in compensation from the Company, including $58,886 in fees earned or paid in cash and $250,018 

in stock awards. For the fiscal year ended August 30, 2018, Defendant Mondry received $419,253
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in compensation from the Company. This included $169,270 in fees earned or cash paid and

$249,983 in stock awards. 

53. Upon information and belief, Defendant Mondry is a citizen of Texas. 

54. The Company’s 2017 Proxy Statement stated the following about Defendant

Mondry: 

Lawrence N. Mondry has been the President and Chief Executive Officer of Stream 
Gas & Electric, Ltd., a provider of energy, mobile and protective services, since 
February 2016. Mr. Mondry was the Chief Executive Officer of Apollo Brands, a 
consumer products portfolio company, from February 2014 to February 2015. Mr. 
Mondry was the Chief Executive Officer of Flexi Compras Corporation, a rent-to-
own retailer, from June 2013 to February 2014. Mr. Mondry was the President and 
Chief Executive Officer of CSK Auto Corporation, a specialty retailer of 
automotive aftermarket parts, from August 2007 to July 2008. Prior to his 
appointment at CSK, Mr. Mondry served as the Chief Executive Officer of 
CompUSA Inc. from November 2003 to May 2006. Mr. Mondry is the Chair of the 
Board of Directors' Compensation Committee and Governance and Sustainability 
Committee. 

 
Mr. Mondry’s experience as the Chief Executive Officer of various retailers has 
given him expertise in operations, management, finance and corporate 
development. Mr. Mondry's retail expertise is especially relevant to our Crucial 
business. 
 

Defendant Switz 

55. Defendant Switz has served as a Company director since February 2006 and as 

Chairman of the Board since February 2012. He also serves as the Chair of the Compensation 

Committee and as a member of the Governance and Sustainability Committee. According to the 

2020 Proxy Statement, as of November 18, 2020, Defendant Switz beneficially owned 61,356

shares of the Company’s common stock. Given that the price per share of the Company’s common

stock at the close of trading on November 18, 2020 was $60.74, Defendant Switz owned more than

$3.7 million worth of Micron stock.   
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56. For the fiscal year ended September 3, 2020, Defendant Switz received $555,001 

in total compensation, including $305,000 in fees earned or paid in cash and $250,001 in stock

awards. For the fiscal year ended August 29, 2019, Defendant Switz received $543,669 in 

compensation including $293,651 in fees earned or paid in cash and $250,018 in stock awards. For 

the fiscal year ended August 30, 2018, Defendant Switz received $526,090 in compensation from 

the Company. This included $276,107 in fees earned or cash paid and $249,983 in stock awards.  

57. Upon information and belief, Defendant Switz is a citizen of Arizona. 

58. The Company’s 2020 Proxy Statement stated the following about Defendant Switz, 

in relevant part: 

- President and Chief Executive Officer of ADC Telecommunications, Inc., a 
supplier of network infrastructure products and services, from August 2003 
until December 2010 and Chairman from 2008 until December 2010, when 
Tyco Electronics Ltd. acquired ADC. Mr. Switz joined ADC in 1994 and 
throughout his career there held numerous leadership positions. 

- Within the past five years, Mr. Switz served on the Board of Directors of GT 
Advanced Technologies Inc., Broadcom Corporation, and Gigamon, Inc. 

 
⁎ ⁎ ⁎ 

 
Appointed Chairman of Micron’s Board of Directors in 2012, Mr. Switz’s 
experience as Chief Executive Officer and Chairman of a leading technology 
company and history and leadership on Micron’s Board provide the Board expertise 
in the technology industry as well as international business operations, finance, 
corporate development, corporate governance, and management, all of which are 
critical to achieving our strategic objectives. We believe these experiences, 
qualifications, attributes, and skills qualify Mr. Switz to serve as a member of our 
Board of Directors. 
 

Defendant Wright 

59. Defendant Wright has served as a Company director since July 2019. She also 

serves as a member of both the Compensation Committee and the Governance and Sustainability

Committee. According to the 2020 Proxy Statement, as of November 18, 2020, Defendant Wright
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beneficially owned 11,262 shares of the Company’s common stock. Given that the price per share

of the Company’s common stock at the close of trading on November 18, 2020 was $60.74, 

Defendant Wright owned approximately $684,000 worth of Micron stock. 

60. For the fiscal year ended September 3, 2020, Defendant Wright received $375,001

in compensation, including $125,000 in fees earned or paid in cash and $250,001 in stock awards.

For the fiscal year ended August 29, 2019, Defendant Wright received $62,047 in total

compensation, including $20,833 in fees earned or paid in cash and $41,214 in stock awards. 

61. Upon information and belief, Defendant Wright is a citizen of Florida. 

62. The 2020 Proxy Statement states the following about Defendant Wright, in relevant

part: 

- Group Vice President of Engineering and Product Development of Johnson 
Controls International (“JCI”) from 2013 to 2017. Ms. Wright also served as Vice 
President and General Manager for Johnson Controls’ Hybrid Systems business 
and as CEO of Johnson Controls-Saft from 2007 to 2009. 
 
- Prior to joining JCI, Ms. Wright served in the Office of the Chair and was EVP 
Engineering, Sales and Program Management at Collins & Aikman from 2006 to 
2007. 
- Prior to that, Ms. Wright held several executive positions at Ford Motor Company, 
including Chief Engineer, from 2003 to 2005, and Director of Sustainable Mobility 
Technologies and Hybrid and Fuel Cell Vehicle Programs from 2004 to 2005. 
 
- Within the past five years, Ms. Wright served on the Board of Directors of Delphi 
Technologies. 
 

⁎⁎⁎ 
 
Ms. Wright’s extensive experience in, and knowledge of, the automotive industry 
(OEM and Tier 1 supplier), public board experience and her expertise in vehicle, 
advance powertrain, and energy storage system technologies, provide our Board 
expertise in the technology industry as well as business operations, finance, 
corporate development, corporate governance, and management, all of which are 
critical to achieving our strategic objectives. We believe these experiences, 
qualifications, attributes, and skills qualify Ms. Wright to serve as a member of our 
Board of Directors. 
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FIDUCIARY DUTIES OF THE INDIVIDUAL DEFENDANTS 

63. Due to their positions as officers and/or directors as well as fiduciaries of Micron, 

and because they controlled the corporate affairs of Micron, the Individual Defendants owed 

Micron and its shareholders fiduciary duties of trust, loyalty, good faith, and due care, and were, 

and are, required to use their utmost ability to control and manage Micron in a fair, just, honest, 

and equitable manner. The Individual Defendants were, and are, required to act in the best interests 

of Micron and its shareholders so as to benefit all shareholders equally. 

64. Micron’s directors and officers each owe to the Company and its shareholders a 

fiduciary duty of good faith and diligence in the administration of the Company’s affairs as well 

as in the use, and preservation of, the Company’s assets. 

65. Because they control the Company and each hold positions of authority, the 

Individual Defendants, as directors and/or officers, were able to, and did, directly and/or indirectly 

exercise control over the wrongful actions complained of herein. 

66. The Company’s directors and officers were required to exercise reasonable and 

prudent supervision over the management, policies, internal controls, and operations of the 

Company to effectively discharge their duties. 

67. Each Individual Defendant, by virtue of his or her position as a director and/or 

officer, owed to the Company and to its shareholders the highest fiduciary duties of loyalty, good 

faith, and the exercise of due care and diligence in the management and administration of the 

affairs of the Company, as well as in the use and preservation of its property and assets. The 

conduct of the Individual Defendants complained of herein involves a knowing and culpable 

violation of their obligations as directors and officers of Micron, the absence of good faith on their 

part, or a reckless disregard for their duties to the Company and its shareholders that the Individual 
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Defendants were aware or should have been aware posed a risk of serious injury to the Company. 

The conduct of the Individual Defendants who were also officers and directors of the Company 

has been ratified by the remaining Individual Defendants who collectively comprised Micron’s 

Board at all relevant times.  

68. As senior executive officers and directors of a publicly-traded company whose 

common stock was registered with the SEC pursuant to the Exchange Act and traded on the 

NASDAQ-GS, the Individual Defendants had a duty to prevent and not to effect the dissemination 

of inaccurate and untruthful information with respect to the Company’s operations, diversity 

efforts, and internal controls, and had a duty to cause the Company to disclose omissions of 

material fact in its regulatory filings with the SEC including all those facts described in this 

Complaint that it failed to disclose. Additionally, the Individual Defendants had a duty not to cause 

the Company to waste corporate assets including by paying themselves unjust compensation. 

69. The officers and directors of Micron, to effectively discharge their duties, were 

required to exercise reasonable and prudent supervision over the Company. Because of their duties, 

the officers and directors of Micron were required, inter alia, to: 

(a) ensure that the Company was operated in a diligent, honest, and prudent 

manner in accordance with the laws and regulations of Delaware, Idaho, and the United States, 

and in accordance with Micron’s own Code of Business Conduct and Ethics (the “Code of 

Conduct”); 

(b) conduct the affairs of the Company in a manner so as to make it possible to 

provide the highest quality performance of its business, to not waste the Company’s assets, and to 

maximize the Company’s value; 
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(c) remain informed about the conduct of Micron’s operations, and, upon 

receipt of notice of imprudent or unsound practices, to make reasonable inquiry into such practices 

and to take steps to remedy them; 

(d) maintain comprehensive and accurate records and reports of the affairs of 

Micron and to maintain procedures for reporting these affairs to the Board as well as to periodically 

investigate, or cause independent investigation of, those records and reports; 

(e) maintain and implement an adequate and functioning system of internal 

controls so Micron’s operations would comply with all applicable laws; 

(f) exercise reasonable control and supervision over the public statements 

made by the Company’s officers and employees and any other reports or information that the 

Company was required by law to disseminate;  

(g)  refrain from unduly benefiting themselves and other Company insiders at 

the expense of the Company; and 

(h) examine and evaluate any reports of examinations, audits, or other 

information concerning the affairs of the Company and to make full and accurate disclosure of all 

material facts concerning, inter alia, the Company’s diversity, equality, and inclusion efforts. 

70. Furthermore, the Individual Defendants owed to Micron, and Micron’s 

shareholders, the duty of loyalty. This duty requires that each favor Micron’s interest and that of 

its shareholders over their own and refrain from using their position within the Company for 

personal advantage.  

71. At all relevant times, the Individual Defendants were the agents of each other and 

of Micron and were acting within the course and scope of such agency. 
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72. The Individual Defendants, because of their positions of control and authority, were 

able to and did, directly or indirectly, exercise control over the wrongful acts complained of herein, 

as well as the contents of the various public statements issued by Micron. 

CONSPIRACY, AIDING AND ABETTING, AND CONCERTED ACTION 

73. In committing the wrongful acts alleged herein, the Individual Defendants have 

pursued, or joined in the pursuit of, a common course of conduct, and have acted in concert with 

and conspired with one another in furtherance of their wrongdoing. The Individual Defendants 

caused the Company to conceal the true facts as alleged herein. The Individual Defendants further 

aided and abetted and assisted each other in breaching their respective duties. 

74. The purpose and effect of the conspiracy, common enterprise, and common course 

of conduct was, among other things, to facilitate and disguise the Individual Defendants’ violations 

of law, including breaches of fiduciary duty, unjust enrichment, waste of corporate assets, abuse 

of control, gross mismanagement, and violations of Sections 14(a) of the Exchange Act. 

75. The Individual Defendants accomplished their conspiracy, common enterprise, and 

common course of conduct by causing the Company purposefully, recklessly, or negligently to 

conceal material facts, fail to correct such misrepresentations, and violate applicable laws. In 

furtherance of this plan, conspiracy, and course of conduct, the Individual Defendants collectively 

and individually took the actions set forth herein. Because the actions described herein occurred 

under the authority of the Board, each of the Individual Defendants, who are directors of Micron, 

was a direct, necessary, and substantial participant in the conspiracy, common enterprise, and 

common course of conduct complained of herein. 

76. Each of the Individual Defendants aided and abetted and rendered substantial 

assistance in the wrongs complained of herein. In taking such actions to substantially assist the 
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commission of the wrongdoing complained of herein, each of the Individual Defendants acted with 

actual or constructive knowledge of the primary wrongdoing, either took direct part in, or 

substantially assisted the accomplishment of that wrongdoing, and was or should have been aware 

of his or her overall contribution to and furtherance of the wrongdoing. 

77. At all times relevant hereto, each of the Individual Defendants was the agent of 

each of the other Individual Defendants and of Micron and was at all times acting within the course 

and scope of such agency. 

MICRON’S CODE OF CONDUCT 

78. The Company’s Code of Conduct, states that it, “applies to everyone who works on 

Micron’s behalf worldwide, including team members (employees, officers and directors), and 

temporary workers. We are all expected to adhere to the standards contained in this Code.” 

79. The Company’s Code of Conduct under the section, “Diversity, Equality and 

Inclusion (DEI),” states: 

At Micron, our team members are a critical driver of our competitive advantage. 
We believe our best innovation springs from our team members’ diverse 
experiences, perspectives and backgrounds. Our Company takes a broad view of 
diversity. Diversity is more than one dimension. Diversity includes race, ethnicity, 
gender, sexual orientation, socioeconomic status, disability and age, among other 
things. It can be visible or invisible. Equality means that everyone at Micron has 
the opportunity to develop, contribute and advance – regardless of identity. 
Inclusion means our team members are seen, heard, valued and respected. Micron 
is committed to building a diverse and inclusive culture where people feel valued 
for who they are, how they think and what they bring, where all team members 
can develop and thrive.  
 
Providing a workplace free of discrimination, where all team members are treated 
fairly and with respect, is essential to fostering a culture of inclusion. Our Company 
strictly prohibits any form of unlawful discrimination against any team member or 
applicant for employment. We recruit, hire, train, promote, discipline and make 
other employment decisions without regard to race, color, ethnicity, religion, 
gender, sexual orientation, gender identity and expression, age, national origin, 
disability, veteran status, marital status or other classifications protected under 
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law or Company policy. In addition, we are committed to providing reasonable 
accommodation for team members’ disabilities or religious beliefs and practices. 
 

(Emphasis added.) 
 
80. The Code of Conduct also states the following under “Books and Records”: 
 
We all play a role in ensuring the integrity of our financial books, records and 
disclosures. Whatever information you record for our Company — from hours 
worked to product inventory, travel expenses, tax records or accounting — you 
must help ensure that the business information we report is accurate, complete 
and timely. . . . The information we record helps our Company plan for the future. 
It also informs the financial data we report to shareholders and regulators. To make 
sure our Company can plan correctly and that our shareholders and regulators 
(including taxing authorities) have accurate information, our books and records — 
whether paper or electronic — must always be complete and honest. They must 
fairly reflect our business assets, liabilities, expenses and revenue. We all have a 
duty to maintain our books and records in accordance with U.S. Generally 
Accepted Accounting Principles (GAAP) and any other regulatory requirements 
that apply to a multinational, publicly traded company. We also have a duty not 
to perform, and not to facilitate others in performing, any act of fraud or tax evasion. 
 

(Emphasis added.) 
 

81. Finally, the Code of Conduct states under “Duty to Report” that: 

[T]eam members are expected to report good faith concerns about potential 
violations of law or Micron policy. Open reporting is an essential component of our 
compliance processes. Team members can report concerns through many channels, 
including anonymously on our Compliance Hotline or to supervisors, managers, 
the Legal Department, Human Resources or Security. Team members who are 
unsure whether a report is warranted should consult with a supervisor, Human 
Resources or the Legal department to discuss the matter further. 
 
82. The Individual Defendants violated the Code of Conduct by causing the Company 

to engage in the scheme to issue materially false and misleading statements to the public and to 

facilitate and disguise the Individual Defendants’ violations of law, including breaches of fiduciary 

duty, waste of corporate assets, unjust enrichment, abuse of control, gross mismanagement, and 

violations of Sections 14(a) the Exchange Act, and failing to report the same. 

INDIVIDUAL DEFENDANTS’ MISCONDUCT 
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Lack of Diversity in the Company 

83. In 2018, the Company released its first DEI Report (the “2018 DEI Report”). It 

described how the Company had a “formal [Diversity & Inclusion] function in place to address 

opportunities to make Micron a more diverse and inclusive workplace for all. While Micron is rich 

in many forms of diversity — cultural, linguistic, and diversity of thought — we’ve realized, like 

many of our peers in the technology and engineering sectors, that not all groups are well 

represented within our workforce.” The 2018 further stated that the Company was “passionate 

about creating a diverse and inclusive environment, representative of our communities and the 

customers we serve.” 

84. However, the actual data the 2018 DEI Report reported was not as rosy as the 

language it was couched in. The 2018 DEI Report disclosed that the Company had “34,000+” 

employees, of which 28% worked in the “Americas.” This means approximately 9,520 employees 

worked in the Americas.1 

85. The 2018 DEI Report further disclosed the following charts: 

                                                 
1 The 2018 DEI Report does not disclose a breakdown between North, Central, or South 
America. As the diversity data in each DEI Report gives diversity data only for the U.S. but does 
not disclose how much of the “Americas” workforce is the U.S. workforce, for the purposes of 
the approximations in this complaint, all of the “Americas” staff will be treated as U.S.-based. 
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86.  As one can see, the vast majority of employees in every category were White 

people and the second largest group in every category were Asian people, both overrepresented as 

compared to those groups percentage of the general U.S. population.2 Greatly underrepresented 

were the 3% of the overall U.S. workforce who were Black, or around 285 of an estimated 9,520, 

and the 4%, about 380 of an estimated 9,520, who were Hispanic/Latinx, with the same 

percentages for “Technical & Engineering” positions. “Management” was even more 

disappointing, with only 2% of managers being Black and 4% being Hispanic/Latinx. In “Senior 

                                                 
2 According to Census Bureau estimates, Asian people constitute about 5.9% of the U.S. 
population, while Black people constitute about 13.4%, Hispanic/Latinx people constitute 
18.5%, and non-Hispanic White people constitute 60.1%. 
https://www.census.gov/quickfacts/fact/table/US/PST045219 (last visited January 20, 2020). 

Case 1:21-cv-00169-UNA   Document 1   Filed 02/09/21   Page 25 of 60 PageID #: 25



26 
 

Leadership,” Black people constituted less than 1% of employees and Hispanic/Latinx people 

constituted only 1%. 

87. After a year, in 2019, the Company published the 2019 DEI Report. While it 

highlighted some nominal efforts the Company was undertaking, including hiring a vice president 

of Diversity, Equality and Inclusion, it still revealed a shocking lack of diversity within the 

Company’s ranks. Moreover, it disclosed that the Company had over 37,000 employees with 26%, 

or about 9,620, in the Americas. 

88. The 2019 DEI Report contained the following charts: 
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89. While the share of White workers overall did decrease by 2.9%, from 70% the prior 

year to 67.1% in 2019, they still constituted the vast majority of workers. Moreover, their loss did 

not represent meaningful gains by underrepresented racial groups. Asian employees, already 

overrepresented, increased by 2.2% from 21% to 23.2%, leaving just 0.7% of the share ceded by 

White employees to be divided among Black, Hispanic/Latinx, employees of two or more races, 

and employees all other racial/ethnic groups. In fact, Black and Hispanic/Latinx employees 

experienced no meaningful growth in their share of the Company workforce since 2018, with 

Black employees increasing from 3% to 3.1%, representing about 298 employees of 9,620, and 

Hispanic/Latinx employees increasing from 4% to 4.2%, representing about 404 employees of 

9,620.  
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90. As in 2018, the share of Black and Hispanic people in management and senior 

leadership positions trailed even their already extremely limited numbers in the general workforce, 

in some cases losing ground. Black people constituted only 1.5% of management in 2019, an actual 

decrease of 0.5% form 2% the year before, and only 1.7% of senior leadership, practically an 

unavoidable growth from the less than 1% the year before. Hispanic/Latinx people constituted only 

3.2% of management in 2019, also a drop from the 4% the prior year, and only 2.3% of senior 

leadership, a 1.3% increase from the abysmally low 1% figure the prior year. 

91. In 2020, the Company again published its 2020 DEI Report. Again, while touting 

purported efforts the Company was undertaking, the actual data presented a different story. 

Moreover, the 2020 DEI Report disclosed that the Company had grown its workforce even more 

to 39,392 employees with 27%, or about 10,656, in the Americas. 

92. As in the two prior reports, the 2020 DEI Report contained the following charts: 
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93. While the share of White employees did again decrease, it was by only half of a 

percentage point and they still constituted the vast majority of employees and were still 

overrepresented as compared to the share of White people who make up the U.S. population. And 

while the share of Latinx employees did increase, by a meager 0.4% from 4.2% to 4.6%, 

comprising about 490 employees of approximately 10,656, Black employees actually decreased 

as a share of employees from 3.1% to 3%, comprising about 320 employees of 10,656. 

94. As in years previous, the numbers of Black and Latinx employees in management 

or senior leadership positions trailed the overall workforce. Moreover, the 2019 numbers in the 
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2020 DEI report did not in all cases match the numbers from the 2019 DEI Report. For example, 

while the 2020 DEI Report shows an increase in Black senior leaders, from 0.6% to 1.0%, this 

would actually be a drop, of 0.7%, from the 1.7% of Black senior leaders listed in the 2019 DEI 

Report. The numbers which remain consistent between reports are nevertheless not indicative of 

meaningful diversity. Latinx senior leaders grew from just 2.3% to 2.7%, Latinx management 

hardly grew at all, from 3.2% to 3.3%, and Black management grew abysmally from 1.5% to 1.7%. 

95. What these figures demonstrate, is that contrary to the Company’s so-called 

commitment to diversity, the Company was committed to no meaningful change from the start of 

this formal effort in 2018 until 2020. From 2018 to 2020, the share of Black employees overall 

was exactly flat 3% to 3%. The share of Latinx employees grew just 0.6%, from 4% to 4.6%. For 

senior leadership in that time, Black employees gained ground from “less than 1%” to 1%. 

However, Black management shrunk from 2% to 1.7%. Latinx senior leadership had the largest, 

and still extremely meager gains, from 1% to 2.7%, but Latinx management also shrunk from 4% 

to 3.3%. Given these figures, the utter noncommitment the Company and Individual Defendants 

have towards diversity is clear. From 2018 to 2020, even as the Company expanded by about 1,000 

more employees in the Americas, only around 35 were Black and 110 Latinx. It is a commitment 

to talk about diversity but not a commitment to make any meaningful strides towards it; the proof 

is in the data. 

96. This phantom commitment to diversity is evidenced even further by the 

composition of Micron’s Board during this period. While publicly touting their commitment to 

diversity within the Company, the above data shows that that commitment was in words only, and 

not actions. Likewise, on the Board, during the time of these DEI Reports, every director was a 

White individuals with the exception of the CEO, Defendant Mehrotra. This is in keeping with 
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Micron’s trend of making nominal commitments to diversity, hardly diversifying their workforce, 

and doing even less to diversify the holders of their management, senior leadership, and director 

positions. 

False and Misleading Proxy Statements  

December 6, 2018 Proxy Statement 

97. On December 6, 2018, the Company filed its 2018 Proxy Statement with the SEC. 

It was solicited by the Board of Directors, who at that time consisted of Defendants Bailey, Beyer, 

Byrne, Gomo, Johnson, McCarthy, Mehrota, Mondry, and Switz. It contained material 

misstatements and omissions.3 

98. The 2018 Proxy Statement stated, in relevant part, “Micron is focused on 

cultivating a diverse and inclusive culture in which all of our team members feel valued for who 

they are, how they think, and how they solve problems. We released our inaugural Diversity and 

Inclusion FY18 Annual Report where you can find more information about how we are addressing 

this key priority.” 

99. The 2018 Proxy Statement also contained the following “Report of the Audit 

Committee of the Board of Directors,” in relevant part: 

The purpose of the Audit Committee is to assist the Board of Directors in 
overseeing and monitoring (i) the integrity of our financial statements, (ii) the 
performance of our internal audit function, (iii) the performance of our Independent 
Registered Public Accounting Firm, (iv) the qualifications and independence of our 
Independent Registered Public Accounting Firm, and (v) our compliance with legal 
and regulatory requirements. 

 

                                                 
3 Plaintiff’s allegations with respect to the misleading statements in the 2018 Proxy Statement are 
based solely on negligence; they are not based on any allegation of reckless or knowing conduct 
by or on behalf of the Individual Defendants, and they do not allege, and do not sound in, fraud. 
Plaintiff specifically disclaims any allegations of, reliance upon any allegation of, or reference to 
any allegation of fraud, scienter, or recklessness with regard to these allegations and related 
claims. 
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The Audit Committee has reviewed and discussed our audited financial 
statements with our management, which has primary responsibility for such 
financial statements. PwC, our Independent Registered Public Accounting Firm for 
fiscal 2018, has expressed in our Annual Report on Form 10-K its opinion as to the 
conformity of our consolidated financial statements with accounting principles 
generally accepted in the United States. The Audit Committee has discussed with 
PwC the matters that are required to be discussed by Statement on Auditing 
Standards No. 61, as amended (Public Company Accounting Oversight Board, 
Professional Standards, Volume 1, AU Section 380). PwC has provided to the Audit 
Committee the written disclosures and the letter required by applicable 
requirements of the Public Accounting Oversight Board. The Audit Committee and 
PwC also discussed PwC's independence, including the non-audit services PwC 
provided to us as described above, and concluded that PwC was independent for 
fiscal 2018. 
 

On the basis of the reviews and discussions referred to above, the Audit 
Committee recommended to the Board of Directors that they include our audited 
consolidated financial statements in our Annual Report on Form 10-K for fiscal 
2018, appointed PwC as our Independent Registered Public Accounting Firm for 
the fiscal year ending August 29, 2019, and approved and authorized PwC to carry 
out and perform certain specified non-audit services for us in fiscal 2019. 

 
This report was signed by Defendants Bailey, Byrne, Gomo, Johnson, and McCarthy who 

comprised the Audit Committee at that time. 

100. The 2018 Proxy Statement also contained proposals to be voted on by shareholders 

including the reelection Defendants Bailey, Beyer, Byrne, Gomo, McCarthy, Mehrotra, and Switz 

to the Board, the ratification of PricewaterhouseCoopers LLP (“PwC”) as the Company’s 

independent auditor for fiscal year 2019, and a nonbinding resolution approving of executive 

compensation. Based in part on the false and misleading statements contained in the 2018 Proxy 

Statement, each proposal was approved by the Company’s shareholders. 

December 9, 2019 Proxy Statement 

101. On December 9, 2019 the Company filed its 2019 Proxy Statement with the SEC. 

It was solicited by the Board of Directors who at that time consisted of Defendants Bailey, Beyer, 
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Byrne, Gomo, McCarthy, Mehrotra, Switz, and Wright. It contained material misstatements and 

omissions.4 

102. The 2019 Proxy Statement said the following about the Board’s Governance and 

Sustainability Committee’s evaluation of Board composition: 

In evaluating the existing Board and any desired characteristics of potential 
nominees, the Governance and Sustainability Committee considers the 
knowledge, experience, integrity, and judgment of the candidates, their 
contribution to the diversity of backgrounds, experience and skills on the Board, 
and their ability to devote sufficient time and effort to their duties as directors. 
 

(Emphasis added.) 
 

103. In addition, “[t]he Governance and Sustainability Committee is committed to 

continuing to identify and recruit highly qualified director candidates with diverse experiences, 

perspectives, and backgrounds to join our Board.” (Emphasis added.) 

104. Moreover, the 2019 Proxy Statement added that: 

[T]he Board seeks to maintain a balance of perspectives, qualities, and skills on 
the Board to obtain a diversity of viewpoints to better understand the technical, 
economic, political, and social environments in which we operate and to enhance 
Micron's performance. Accordingly, the Governance and Sustainability 
Committee takes into account the personal characteristics, experience, and skills 
of current and prospective directors, including gender, race, and ethnicity, to 
ensure that our Board comprises a broad range of perspectives, and measures 
success by the range of viewpoints represented on the Board. 
 

(Emphasis added.) 
 

105. The 2019 Proxy Statement even had a section titled “Diversity, Equality and 

Inclusion” under which it claimed, in relevant part: 

                                                 
4 Plaintiff’s allegations with respect to the misleading statements in the 2019 Proxy Statement are 
based solely on negligence; they are not based on any allegation of reckless or knowing conduct 
by or on behalf of the Individual Defendants, and they do not allege, and do not sound in, fraud. 
Plaintiff specifically disclaims any allegations of, reliance upon any allegation of, or reference to 
any allegation of fraud, scienter, or recklessness with regard to these allegations and related 
claims. 
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We believe our people are our most important resource and a critical driver of our 
competitive advantage, and that our best innovation springs from our team 
members' diverse experiences, perspectives, and backgrounds. Our Board of 
Directors considers the creation and maintenance of a diverse and inclusive 
environment to be a crucial element of the Company's business strategy, 
including effectively addressing customer, shareholder, and other stakeholder 
needs, and believes each Micron hire is an opportunity to enhance the 
competencies, skills, talent, experience, and perspectives in our Company with 
diverse perspectives, backgrounds, and viewpoints. The Board has tasked the 
Company's management team with taking a proactive approach to diversity, 
equality and inclusion, and periodically reviews our programs and processes to 
ensure continual improvement. 
 

(Emphasis added.) 
 

106. The 2019 Proxy Statement also stated that the Company’s executive compensation 

program’s “primary long-term objective is to drive sustainable value creation for our shareholders 

by attracting, retaining, developing, and motivating a diverse group of top executive talent” and 

that part of executive pay was determined by “commitment to sustainability and diversity, equality, 

and inclusion programs and initiatives.” (Emphasis added.) 

107. In addition, the 2019 Proxy Statement contained the following “Report of the Audit 

Committee of the Board of Directors,” in relevant part: 

The purpose of the Audit Committee is to assist the Board of Directors in 
overseeing and monitoring (i) the integrity of our financial statements, (ii) the 
performance of our internal audit function, (iii) the performance of our Independent 
Registered Public Accounting Firm, (iv) the qualifications and independence of our 
Independent Registered Public Accounting Firm, and (v) our compliance with legal 
and regulatory requirements. 
 
The Audit Committee has reviewed and discussed our audited financial statements 
with our management, which has primary responsibility for such financial 
statements. PwC, our Independent Registered Public Accounting Firm for fiscal 
2019, has expressed in our Annual Report on Form 10-K its opinion as to the 
conformity of our consolidated financial statements with accounting principles 
generally accepted in the United States. The Audit Committee has discussed with 
PwC the matters that are required to be discussed by the standards of the Public 
Company Accounting Oversight Board. PwC has provided to the Audit Committee 
the written disclosures and the letter required by the applicable requirements of the 
Public Company Accounting Oversight Board. The Audit Committee and PwC also 
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discussed PwC's independence, including the non-audit services PwC provided to 
us as described above, and concluded that PwC was independent for fiscal 2019. 
 
On the basis of the reviews and discussions referred to above, the Audit Committee 
recommended to the Board of Directors that they include our audited consolidated 
financial statements in our Annual Report on Form 10-K for fiscal 2019, appointed 
PwC as our Independent Registered Public Accounting Firm for the fiscal year 
ending September 3, 2020, and approved and authorized PwC to carry out and 
perform certain specified non-audit services for us in fiscal 2020. 
 

The report was signed by Defendants Bailey, Byrne, Gomo, and McCarthy, who comprised the 

Audit Committee at that time. 

108. The 2019 Proxy Statement also contained proposals to be voted on by shareholders 

including the reelection Defendants Bailey, Beyer, Gomo, McCarthy, Mehrotra, Switz, and Wright 

to the Board,  PwC as the Company’s independent auditor for fiscal year 2020, and a nonbinding 

resolution approving of executive compensation. Based in part on the false and misleading 

statements contained in the 2019 Proxy Statement, each proposal was approved by the Company’s 

shareholders. 

December 1, 2020 Proxy Statement 

109. On December 1, 2020 the Company filed its 2020 Proxy Statement with the SEC. 

It was solicited by the Board which consisted of Defendants Bailey, Beyer, Dugle, Gomo, 

McCarthy, Mehrotra, Switz, and Wright. It contained material misstatements and omissions.5 

110. The 2020 Proxy Statement repeats the prior year’s Proxy Statement concerning the 

Company’s policy as concerns identifying new directors: 

                                                 
5 Plaintiff’s allegations with respect to the misleading statements in the 2020 Proxy Statement are 
based solely on negligence; they are not based on any allegation of reckless or knowing conduct 
by or on behalf of the Individual Defendants, and they do not allege, and do not sound in, fraud. 
Plaintiff specifically disclaims any allegations of, reliance upon any allegation of, or reference to 
any allegation of fraud, scienter, or recklessness with regard to these allegations and related 
claims. 
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In evaluating the existing Board and any desired characteristics of potential 
nominees, the Governance and Sustainability Committee considers the 
knowledge, experience, integrity, and judgment of the candidates, their 
contribution to the diversity of backgrounds, experience and skills on the Board, 
and their ability to devote sufficient time and effort to their duties as directors. 
 

(Emphasis added.) 

111. The 2020 Proxy Statement continues that: 

Although the Governance and Sustainability Committee has not established 
specific diversity guidelines, the Board seeks to maintain a balance of 
perspectives, qualities, and skills on the Board to obtain a diversity of viewpoints 
to better understand the technical, economic, political, and social environments in 
which we operate and to enhance Micron’s performance. Accordingly, the 
Governance and Sustainability Committee takes into account the personal 
characteristics, experience, and skills of current and prospective directors, 
including gender, race, and ethnicity, to ensure that our Board comprises a broad 
range of perspectives, and measures success by the range of viewpoints represented 
on the Board. 
 

(Emphasis added.) 
 
112. Moreover, after the 2020 Proxy Statement reiterates that the “Governance and 

Sustainability Committee is committed to continuing to identify and recruit highly qualified 

director candidates with diverse experiences, perspectives, and backgrounds to join our Board.” 

(Emphasis added.) To that end, the 2020 Proxy Statement also states that the “Governance and 

Sustainability Committee has identified and continually refines a list of skills, attributes and 

experiences that it believes will result in an effective, dynamic and diverse Board. The 

Governance and Sustainability Committee then reviews each director on a matrix in an effort to 

identify needed skills, experiences or perspectives. The Governance and Sustainability Committee 

uses the insights this matrix provides to recommend committee assignments and inform searches 

for new director candidates or opportunities to refresh Board composition.” (Emphasis added.) 
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113. Under the section heading, “Diversity, Equality and Inclusion,” the 2020 Proxy 

Statement states the following, in relevant part: 

We believe our people are our most important resource and a critical driver of our 
competitive advantage. We also believe that our best innovation springs from our 
team members’ diverse experiences, perspectives, and backgrounds. Our Board 
considers the creation and maintenance of a diverse and inclusive environment 
to be a crucial element of the Company’s business strategy, including effectively 
addressing customer, shareholder, and other stakeholder needs, and believes each 
Micron hire is an opportunity to enhance the competencies, skills, talent, 
experience, and perspectives in our Company with diverse perspectives, 
backgrounds, and viewpoints. The Board has tasked the Company’s management 
team with taking a proactive approach to diversity, equality, and inclusion, and 
periodically reviews our programs and processes to ensure continual improvement. 
 

⁎ ⁎ ⁎ 
 

Our Board believes a diverse workforce is a competitive advantage and that 
diverse teams drive more innovation, delivering value to our customers and 
increased returns to shareholders. We believe diverse teams expand creativity and 
problem-solving, lead to better decision-making, and enhance team member 
engagement and retention. Encouraged by our Board, we actively pursue a 
diverse talent pool using advanced technologies and inclusive hiring practices, 
and we partner with universities around the world to help us grow a workforce 
that reflects our customers and our communities. 
 

(Emphasis added.) 
 

114. The 2020 Proxy Statement also stated that the Company’s executive compensation 

program’s “primary long-term objective is to drive sustainable value creation for our shareholders 

by attracting, retaining, developing, and motivating a diverse group of top executive talent” and 

that part of executive pay was determined by “commitment to sustainability and diversity, equality, 

and inclusion programs and initiatives.” (Emphasis added.) 

115. In addition, the 2020 Proxy Statement contained the following “Report of the Audit 

Committee of the Board of Directors,” in relevant part: 

The purpose of the Audit Committee is to assist the Board of Directors in 
overseeing and monitoring (i) the integrity of our financial statements, (ii) the 
adequacy of our internal controls and procedures, (iii) the performance of our 
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internal audit function, (iv) the performance of our Independent Registered Public 
Accounting Firm, (v) the qualifications and independence of our Independent 
Registered Public Accounting Firm, and (vi) our compliance with legal and 
regulatory requirements. 
 
The Audit Committee has reviewed and discussed our audited financial statements 
with our management, which has primary responsibility for such financial 
statements. PwC, our Independent Registered Public Accounting Firm for fiscal 
2020, has expressed in our Annual Report on Form 10-K its opinion as to the 
conformity of our consolidated financial statements with accounting principles 
generally accepted in the United States. The Audit Committee has discussed with 
PwC the matters that are required to be discussed by the standards of the Public 
Company Accounting Oversight Board. PwC has provided to the Audit Committee 
the written disclosures and the letter required by the applicable requirements of the 
Public Company Accounting Oversight Board. The Audit Committee and PwC also 
discussed PwC’s independence, including the non-audit services PwC provided to 
us as described above, and concluded that PwC was independent for fiscal 2020. 
 
On the basis of the reviews and discussions referred to above, the Audit Committee 
recommended to the Board of Directors that they include our audited consolidated 
financial statements in our Annual Report on Form 10-K for fiscal 2020, appointed 
PwC as our Independent Registered Public Accounting Firm for the fiscal year 
ending September 2, 2021, and approved and authorized PwC to carry out and 
perform certain specified non-audit services for us in fiscal 2021. 
 

The report was signed by Defendants Bailey, Gomo, and McCarthy who comprised the Audit 

Committee at the time. 

116. The 2020 Proxy Statement also contained proposals to be voted on by shareholders 

including the reelection Defendants Beyer, Dugle, Gomo, McCarthy, Mehrotra, Switz, and Wright 

to the Board, the ratification of PwC as the Company’s independent auditor for fiscal year 2021, 

approval of an equity incentive plan for, inter alia, Company executives and directors, and a 

nonbinding resolution approving of executive compensation. Based in part on the false and 

misleading statements contained in the 2020 Proxy Statement, each proposal was approved by the 

Company’s shareholders. 

117. The statements contained in ⁋⁋ 97–98, 101–106, 109–114 were materially false and 

misleading. While touting the importance of diversity to the Company, the extent to which 
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diversity was considered in the selection of Board candidates, the efforts the Company was 

undertaking to diversify its workforce, and the connection between executive pay and diversity 

initiatives, in reality diversity was not a key priority of the Company; no racially or ethnically 

diverse Board candidates were added during this time; as discussed above, workforce diversity 

remained flat, barely grew, or in the cases of certain management and leadership positions actually 

declined among Black and Latinx employees even as around 1,000 new positions were created in 

the Americas with the Company; and executive compensation, in the case of Defendant Mehrotra 

as well as others, continued to grow year over year. Moreover, each report of the Audit Committee 

contained the 2018, 2019, and 2020 Proxy Statements was false and misleading because PwC was 

not independent and PwC was inaccurately attesting to the sufficiency of the Company’s internal 

controls even as the Company continued making false and misleading statements. Therefore, the 

Individual Defendants breached their fiduciary duties by personally making and/or causing the 

Company to make materially false and misleading statements that failed to disclose that: (1) 

despite public assertions to the contrary diversity was not a key priority of the Company; (2) 

despite assertions to the contrary the Company was not meaningfully diversifying its workforce; 

(3) despite assertions to the contrary the Company was not diversifying its leadership or its Board 

of Directors; (4) that the Company failed to maintain adequate internal controls, and (5) that the 

independent auditor the Company repeatedly reselected to evaluate its internal controls was neither 

independent nor effective at ensuring the adequacy of the Company’s internal controls. 

PwC Was Not an Independent Auditor and the Directors Breached Their Fiduciary 

Duties by Continually Renominating It 

118. PwC labelled the Company’s internal controls as adequate, year after year, even as 

the Company continued including false and misleading statements in its Proxy Statements. Despite 
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this, the Board, and in particular the Audit Committee, continued to vouch for, inter alia, the 

adequacy of the Company’s internal controls, the performance of PwC as independent auditor, and 

PwC’s independence. However, PwC, and its predecessor Coopers and Lybrand LLP, has been 

the Company’s independent auditor since 1984 during which time the Company has paid PwC 

multiple millions of dollars, including $10.2 million for fiscal year 2020, $14.2 million for fiscal 

year 2019, and $15.2 million for fiscal year 2018. The duration of this relationship, PwC’s interest 

in continuing to receive such large fees, and the ongoing failure to of PwC to recognize the 

Company’s inadequate internal controls which have led to numerous false and misleading 

statement in SEC filings demonstrate the inability of PwC to be an adequate independent auditor. 

The Board’s, and the Audit Committee’s, continued nomination of PwC to this role is thus a breach 

of the Individual Defendant’s fiduciary duties. 

Excessive Compensation 

119. In addition to, and in light of, the misconduct alleged above, the Individual 

Defendants caused the Company to pay them excessive compensation. Each Individual Defendant 

continued receiving substantial compensation even as they breached their fiduciary duties to the 

Company. Regardless of their misconduct, the Individual Defendants also received excessive 

compensation relative to compensation provided at comparable companies. 

120. In addition, Defendant Mehrotra as CEO continued receiving substantial 

compensation, increasing every year from 2018 to 2020, even as he was ostensibly being paid 

under a compensation plan, as described in the 2019 and 2020 Proxy Statements, under which 

compensation was determined in part by achieving certain diversity goals. 

DAMAGES TO MICRON 
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121. As a direct and proximate result of the Individual Defendants’ conduct, Micron has 

lost and expended, and will lose and expend, many millions of dollars. 

122. Such expenditures include, but are not limited to, legal fees associated with the lack 

of diversity at the Company including as the result of discrimination and harassment suits, 

wrongful termination claims, suits concerning the absence of pay equity, and amounts paid to 

outside lawyers, accountants, and investigators in connection to any such lawsuits. Such 

expenditures also include the costs associated with remedying the underlying discrimination at the 

Company. 

123. Moreover, these expenditures include fees paid to PwC for its independent auditing 

services, when it was not independent and when it provided inadequate services considering the 

ongoing failure to identify the inadequate internal controls and to prevent false and misleading 

statements to be included in the Company’s SEC filings. 

124. Additionally, these expenditures include, but are not limited to, the excessive 

compensation and benefits paid to the Individual Defendants in light of their misconduct including 

such amounts paid out in connection to meeting diversity goals. Regardless of their misconduct, 

their compensation was also excessive in comparison to comparable companies. 

125. Micron has also suffered and will continue to suffer a loss of reputation and 

goodwill, and a “liar’s discount” that will plague the Company’s stock in the future due to the 

Individual Defendants’ breaches of fiduciary duties, unjust enrichment, waste of corporate assets, 

abuse of control, gross mismanagement, and violations of Section 14(a) of the Exchange Act. 

DERIVATIVE ALLEGATIONS 

126. Plaintiff brings this action derivatively, for the benefit of Micron, to redress injuries 

suffered, and to be suffered, as a result of the Individual Defendants’ breaches of their fiduciary 
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duties as directors and/or officers of Micron, unjust enrichment, waste of corporate assets, abuse 

of control, gross mismanagement, and violations of Section 14(a) of the Exchange Act as well as 

their aiding and abetting of this misconduct. 

127. Micron is named solely as a nominal party in this action. This is not a collusive 

action to confer jurisdiction on this Court that it would not otherwise have. 

128. Plaintiff is, and has continuously been at all relevant times, a shareholder of Micron. 

Plaintiff will adequately and fairly represent the interests of Micron, and has retained competent 

counsel, experienced in derivative litigation, to enforce and prosecute this action. 

DEMAND FUTILITY ALLEGATIONS 

129. Plaintiff incorporates by reference and realleges each and every allegation stated 

above as if fully set forth herein. 

130. A pre-suit demand on the Board of Micron is futile and, thus, excused. At the time 

of the filing of this action, the Board consists of the following seven individuals: Defendants 

Mehrotra, Beyer, Dugle, Gomo, McCarthy, Switz, and Wright (the “Director-Defendants”). 

Plaintiff only needs to allege demand futility as to four of the seven Directors on the Board at the 

commencement of this action. 

131. Demand is excused as to all seven of the Director-Defendants because each one of 

them faces a substantial likelihood of liability as a result of the scheme they engaged in, knowingly 

or recklessly, which caused the Company to make false and misleading statements in the 2018, 

2019, and 2020 Proxy Statements which failed to disclose that: (1) despite public assertions to the 

contrary diversity was not a key priority of the Company; (2) despite assertions to the contrary the 

Company was not meaningfully diversifying its workforce; (3) despite assertions to the contrary 

the Company was not diversifying its leadership or its Board of Directors; (4) that the Company 
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failed to maintain adequate internal controls, and (5) that the independent auditor the Company 

repeatedly reselected to evaluate its internal controls was neither independent nor effective at 

ensuring the adequacy of the Company’s internal controls. This fact renders the Director-

Defendants unable to impartially investigate the charges and decide whether to pursue action 

against themselves and the other perpetrators of the scheme. 

132. In complete abdication of their fiduciary duties, the Director-Defendants either 

knowingly or recklessly caused the Company to engage in the discrimination which formed the 

basis of the false and misleading statements, to engage in the scheme to make false and misleading 

statements about the discrimination at the Company, to repeatedly reselect PwC as the Company’s 

independent auditor even though PwC was neither independent nor even effective at ensuring the 

adequacy of the Company’s internal controls, and to fail to maintain internal controls. Moreover, 

the Director-Defendants caused themselves to receive excessive compensation in light of their 

misconduct. Regardless of their misconduct, their compensation was also excessive in comparison 

to comparable companies. As a result of the foregoing, the Director-Defendants breached their 

fiduciary duties, face a substantial likelihood of liability, are not disinterested, and demand upon 

them is futile, and thus excused. 

133. Demand is futile on Defendant Mehrotra for the following, additional reasons. 

Defendant Mehrotra has served as the Company’s President, CEO, and as a member of the Board 

since May 2017. He also serves as a member of the Finance Committee. Therefore, as the 

Company admits, he is a non-independent director. The Company provides Defendant Mehrotra 

with his principal occupation, and he has received and continues to receive substantial 

compensation, including $19,995,488 during the fiscal year ended September 3, 2020. Defendant 

Mehrotra, as CEO, was ultimately responsible for the many false and misleading statements and 
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omissions that were made in the 2018, 2019, and 2020 Proxy Statements, all of which he solicited 

as a member of the Board. As the Company’s highest officer and as a trusted Company director, 

he conducted little, if any, oversight of  the Company’s engagement in the scheme to issue false 

and misleading statements, consciously disregarded his duties to monitor internal controls over 

engagement in the scheme, and consciously disregarded his duties to protect corporate assets. He 

cannot impartially consider a demand to take action against himself for causing the Company to 

award him excessive and unjust compensation. Therefore, Defendant Mehrotra breached his 

fiduciary duties, he faces a substantial likelihood of liability, he is not independent or disinterested, 

and demand upon him is futile and excused. 

134. Demand is futile on Defendant Beyer for the following, additional reasons. 

Defendant Beyer has served as a Company director since January 2013. He also serves as the Chair 

of the Governance and Sustainability Committee and as a member of the Compensation 

Committee. As the Chair of the Governance and Sustainability Committee, he bears significant 

responsibility for the Company’s failure to have any racially or ethnically diverse directors, with 

the exception of non-independent director, and CEO, Defendant Mehrotra. Moreover, as a member 

of the Compensation Committee, he is responsible for approving Defendant Mehrotra’s excessive 

compensation, in light of Defendant Mehrotra’s misconduct and despite the Company’s putative 

policy of tying a portion of Defendant Mehrotra’s pay to certain diversity goals. Defendant Beyer 

has received and continues to receive substantial compensation, including $395,001 during the 

fiscal year ended September 3, 2020. As a member of the Board who solicited each of the 2018, 

2019, and 2020 Proxy Statements, Defendant Beyer is responsible for the many false and 

misleading statements contained therein. As a long-time Company director, he conducted little, if 

any, oversight of the Company’s engagement in the scheme to issue false and misleading 
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statements, consciously disregarded his duties to monitor internal controls over engagement in the 

scheme, and consciously disregarded his duties to protect corporate assets. He cannot impartially 

consider a demand to take action against himself for causing the Company to award him excessive 

and unjust compensation. Therefore, Defendant Beyer breached his fiduciary duties, faces a 

substantial likelihood of liability, is not independent or disinterested, and demand upon him is 

futile and excused. 

135. Demand is futile on Defendant Dugle for the following, additional reasons. 

Defendant Dugle has served as a Company director since August 2020. She also serves as a 

member of the Finance Committee. Defendant Dugle has received and continues to receive 

substantial compensation, including $28,378 for her approximate month of service during the 

fiscal year ended September 3, 2020. As a member of the Board who solicited the 2020 Proxy 

Statement, Defendant Dugle is responsible for the many false and misleading statements contained 

therein. As a Company director, she conducted little, if any, oversight of the Company’s 

engagement in the scheme to issue false and misleading statements, consciously disregarded her 

duties to monitor internal controls over engagement in the scheme, and consciously disregarded 

her duties to protect corporate assets. She cannot impartially consider a demand to take action 

against herself for causing the Company to award her excessive and unjust compensation. 

Therefore, Defendant Dugle breached her fiduciary duties, faces a substantial likelihood of 

liability, is not independent or disinterested, and demand upon her is futile and excused. 

136. Demand is futile on Defendant Gomo for the following, additional reasons. 

Defendant Gomo has served as a Company director since October 2018. He also serves as a Chair 

of the Audit Committee and as member of the Finance Committee. As a member of the Audit 

Committee who signed the “Report of the Audit Committee” contained in each of the 2018, 2019, 
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and 2020 Proxy Statements, Defendant Gomo bears responsibility for the failure of the Company 

to maintain internal controls and for the repeated appointment of PwC as independent auditor, 

when it was neither independent nor effective at ensuring the adequacy of the Company’s internal 

controls. Defendant Gomo has received and continues to receive substantial compensation, 

including $410,001 during the fiscal year ended September 3, 2020. As a member of the Board 

who solicited each of the 2018, 2019, and 2020 Proxy Statements, Defendant Gomo is responsible 

for the many false and misleading statements contained therein. As a Company director, he 

conducted little, if any, oversight of the Company’s engagement in the scheme to issue false and 

misleading statements, consciously disregarded his duties to monitor internal controls over 

engagement in the scheme, and consciously disregarded his duties to protect corporate assets. He 

cannot impartially consider a demand to take action against himself for causing the Company to 

award him excessive and unjust compensation. Therefore, Defendant Gomo breached his fiduciary 

duties, faces a substantial likelihood of liability, is not independent or disinterested, and demand 

upon him is futile and excused. 

137. Demand is futile on Defendant McCarthy for the following, additional reasons. 

Defendant McCarthy has served as a Company director since October 2018. She also serves as the 

Chair of the Finance Committee and as a member of the Audit Committee. As a member of the 

Audit Committee who signed the “Report of the Audit Committee” contained in each of the 2018, 

2019, and 2020 Proxy Statements, Defendant McCarthy bears responsibility for the failure of the 

Company to maintain internal controls and for the repeated appointment of PwC as independent 

auditor, when it was neither independent nor effective at ensuring the adequacy of the Company’s 

internal controls. Defendant McCarthy has received and continues to receive substantial 

compensation, including $395,001 during the fiscal year ended September 3, 2020. As a member 
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of the Board who solicited each of the 2018, 2019, and 2020 Proxy Statements, Defendant 

McCarthy is responsible for the many false and misleading statements contained therein. As a 

Company director, she conducted little, if any, oversight of the Company’s engagement in the 

scheme to issue false and misleading statements, consciously disregarded her duties to monitor 

internal controls over engagement in the scheme, and consciously disregarded her duties to protect 

corporate assets. She cannot impartially consider a demand to take action against herself for 

causing the Company to award her excessive and unjust compensation. Therefore, Defendant 

McCarthy breached her fiduciary duties, faces a substantial likelihood of liability, is not 

independent or disinterested, and demand upon her is futile and excused. 

138. Demand on Defendant Switz is futile for the following, additional reasons. 

Defendant Switz has served as a Company director since February 2006 and as Chairman of the 

Board since February 2012. He also serves as the Chair of the Compensation Committee and as a 

member of the Governance and Sustainability Committee. As Chair of the Compensation 

Committee, he bears significant responsibility for approving Defendant Mehrotra’s excessive 

compensation, in light of Defendant Mehrotra’s misconduct and despite the Company’s putative 

policy of tying a portion of Defendant Mehrotra’s pay to certain diversity goals. As a member of 

the Governance and Sustainability Committee, he is also responsible for the Company’s failure to 

have any racially or ethnically diverse directors, with the exception of non-independent director, 

and CEO, Defendant Mehrotra. Defendant Switz has received and continues to receive substantial 

compensation, including $555,001 during the fiscal year ended September 3, 2020. As the 

Chairman of the Board which solicited the 2018, 2019, and 2020 Proxy Statements, Defendant 

Switz is responsible for the many false and misleading statements contained therein. As a long-

time Company director, he conducted little, if any, oversight of the Company’s engagement in the 
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scheme to issue false and misleading statements, consciously disregarded his duties to monitor 

internal controls over engagement in the scheme, and consciously disregarded his duties to protect 

corporate assets. He cannot impartially consider a demand to take action against himself for 

causing the Company to award him excessive and unjust compensation. For these reasons, too, 

Defendant Switz breached his fiduciary duties, faces a substantial likelihood of liability, is not 

independent or disinterested, and thus demand upon him is futile and, therefore, excused. 

139. Demand is futile on Defendant Wright for the following, additional reasons. 

Defendant Wright has served as a Company director since July 2019. She also serves as a member 

of both the Governance and Sustainability Committee and the Compensation Committee. As a 

member of the Governance and Sustainability Committee, she bears responsibility for the 

Company’s failure to have any racially or ethnically diverse directors, with the exception of non-

independent director, and CEO, Defendant Mehrotra. Moreover, as a member of the Compensation 

Committee, she is responsible for approving Defendant Mehrotra’s excessive compensation, in 

light of Defendant Mehrotra’s misconduct and despite the Company’s putative policy of tying a 

portion of Defendant Mehrotra’s pay to certain diversity goals. Defendant Wright has received and 

continues to receive substantial compensation, including $375,001 during the fiscal year ended 

September 3, 2020. As a member of the Board who solicited both the 2019 and 2020 Proxy 

Statements, Defendant Wright is responsible for the many false and misleading statements 

contained therein. As a Company director, she conducted little, if any, oversight of the Company’s 

engagement in the scheme to issue false and misleading statements, consciously disregarded her 

duties to monitor internal controls over engagement in the scheme, and consciously disregarded 

her duties to protect corporate assets. She cannot impartially consider a demand to take action 

against herself for causing the Company to award her excessive and unjust compensation. 
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Therefore, Defendant Wright breached her fiduciary duties, faces a substantial likelihood of 

liability, is not independent or disinterested, and demand upon her is futile and excused. 

140. Demand is futile on the Board for the following, additional reasons.  

141. Demand in this case is excused because the Director-Defendants control the 

Company and are beholden to each other. The Director-Defendants have longstanding business 

and personal relationships with each other and the other Individual Defendants that preclude them 

from acting independently and in the best interests of the Company and the shareholders. For 

example, Defendants Switz and Beyer have served together on Micron’s Board since 2013, when 

Defendant Beyer joined. Both have served alongside Defendant Mehrotra for his entire tenure as 

CEO. These conflicts of interest precluded the Director-Defendants from adequately monitoring 

the Company’s operations and internal controls and calling into question the Individual 

Defendants’ conduct. Thus, any demand on the Director-Defendants would be futile. 

142. In violation of the Company’s Code of Conduct, the Director-Defendants engaged 

in the scheme to  issue so many false and misleading statements concerning the Company’s 

diversity initiatives. In further violation of the Code of Conduct the Director-Defendants caused 

the 2018, 2019, and 2020 Proxy Statements to not be accurate, complete, and honest. In addition, 

the Director-Defendants facilitated and disguised each other’s violations of law including breaches 

of fiduciary duties, waste of corporate assets, unjust enrichment, abuse of control, gross 

mismanagement, and violations of the Exchange Act. Moreover, the Director-Defendants failed to 

report these violations, which failure is itself a further violation of the Code of Conduct. As a 

result, the Director-Defendants face a substantial likelihood of liability and demand is futile as to 

them.  
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143. Micron has been, and will continue to be, exposed to significant losses and 

expenditures due to the wrongdoing of the Individual Defendants, including the Director-

Defendants. To date, the Director-Defendants still have not filed any lawsuits against themselves 

or the others who were responsible for the scheme to issue materially false and misleading 

statements, the continued renomination of PwC as independent auditor despite its lack of 

independence and effectiveness at ensuring the adequacy of the Company’s internal controls, or 

the paying to Individual Defendants excessive compensation,  in an attempt to recover or mitigate 

any of the damages Micron suffered and will continue to suffer as a result of such misconduct. 

Therefore, any demand upon the Director-Defendants would be futile. 

144. The Individual Defendants’ conduct described herein could not have been the 

product of legitimate business judgment since it was the product of bad faith and intentional, 

reckless, or disloyal misconduct. As a result, none of the Director-Defendants can claim 

exculpation from their violations of duty pursuant to the Company’s charter (to the extent such a 

provision exists). As all of the Director-Defendants, who constitute the entire Board, face a 

substantial likelihood of liability, they have self-interest in the challenged transactions and are not 

able to exercise independent and disinterested judgment about whether to pursue this action. 

Therefore, demand is futile and excused. 

145. The acts complained of herein constitute violations of fiduciary duties owed by 

Micron’s officers and directors. Such acts are incapable of ratification. 

146. The Director-Defendants may also be protected against personal liability for their 

acts of mismanagement and breaches of fiduciary duty by directors’ and officers’ liability 

insurance if they caused the Company to purchase it for their protection with corporate funds, i.e., 

monies belonging to the stockholders of Micron. If there is a directors’ and officers’ liability 
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insurance policy covering the Director-Defendants, it may contain provisions that eliminate 

coverage for any action brought directly by the Company against the Director-Defendants. 

Pursuant to such provisions, if the Director-Defendants were to sue themselves or certain of the 

officers of Micron, they would enjoy no insurance protection. Accordingly, the Director-

Defendants cannot be expected to sue themselves or the relevant officers of Micron. However, if 

the suit is brought derivatively, as is this action, such insurance coverage, if it exists, will provide 

a basis for the Company to effectuate a recovery. Therefore, demand on the Director-Defendnats 

is futile and excused. 

147. If there is no directors’ and officers’ liability insurance, then the Director-

Defendants will not cause Micron to sue the Individual Defendants, since they would then face a 

large, uninsured individual liability. Demand is futile and excused in either event. 

148. In light of the above, all of the Director-Defendants, and, therefore, at least, the 

requisite four directors, cannot consider a demand with disinterestedness and independence. 

Therefore, demand on the Board is futile and excused. 

FIRST CLAIM 

Against Individual Defendants for Violations of 
Section 14(a) of the Securities Exchange Act of 1934 

 
149. Plaintiff incorporates by reference and realleges each and every allegation set forth 

above, as though fully set forth herein. 

150. The claims made pursuant to Section 14(a) of the Exchange Act, 15 U.S.C. 

§ 78n(a)(1), that are alleged herein are based solely on negligence. They are not based on any 

allegation of reckless or knowing conduct by or on behalf of the Individual Defendants. The 

Section 14(a) claims alleged herein do not allege and do not sound in fraud. Plaintiff specifically 
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disclaims any allegations of, reliance upon any allegation of, or reference to any allegation of 

fraud, scienter, or recklessness with regard to these nonfraud claims. 

151. Section 14(a) of the Exchange Act provides that “[i]t shall be unlawful for any 

person, by use of the mails or by any means or instrumentality of interstate commerce or of any 

facility of a national securities exchange or otherwise, in contravention of such rules and 

regulations as the [SEC] may prescribe as necessary or appropriate in the public interest or for the 

protection of investors, to solicit or to permit the use of his name to solicit any proxy or consent 

or authorization in respect of any security (other than an exempted security) registered pursuant to 

section 12 of this title [15 U.S.C. § 78l].” 

152. Rule 14a-9, promulgated pursuant to § 14(a) of the Exchange Act, provides that no 

proxy statement shall contain “any statement which, at the time and in the light of the 

circumstances under which it is made, is false or misleading with respect to any material fact, or 

which omits to state any material fact necessary in order to make the statements therein not false 

or misleading.” 17 C.F.R. § 240.14a-9. 

153. Under the direction and watch of the Directors, the 2018, 2019, and 2020 Proxy 

Statements failed to disclose, inter alia, that: (1) despite public assertions to the contrary diversity 

was not a key priority of the Company; (2) despite assertions to the contrary the Company was not 

meaningfully diversifying its workforce; (3) despite assertions to the contrary the Company was 

not diversifying its leadership or its Board of Directors; (4) that the Company failed to maintain 

adequate internal controls, and (5) that the independent auditor the Company repeatedly reselected 

to evaluate its internal controls was neither independent nor effective at ensuring the adequacy of 

the Company’s internal controls.  
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154. Moreover, the 2018, 2019, and 2020 Proxy Statements were false and misleading 

in discussing the Company’s adherence to specific governance policies and procedures, including 

the Business Standards and the Code of Ethics, due to the Individual Defendants’ failures to abide 

by them and their engagement in the scheme to cause the Company to issue false and misleading 

statements and omissions of material fact.  

155. In the exercise of reasonable care, the Individual Defendants should have known 

that by misrepresenting or failing to disclose the foregoing material facts, the statements contained 

in the 2018, 2019, and 2020 Proxy Statements were materially false and misleading. The 

misrepresentations and omissions were material to Plaintiff in voting on the matters set forth for 

shareholder determination in the 2018, 2019, and 2020 Proxy Statement, including election of 

directors, appointment of an independent auditor, an advisory vote on executive compensation, 

and an approval of an incentive pay plan. 

156. The false and misleading elements of the 2018, 2019, and 2020 Proxy Statements 

led to the reelection of Individual Defendants which allowed them to continue breaching their 

fiduciary duties to Micron. 

157. The false and misleading statements led to the continued shareholder approval of 

PwC as indepdent auditor, when Pwc was neither independent nor effective in ensuring the 

adequacy of the Company’s internal controls. 

158. The Company was damaged as a result of the Individual Defendants’ material 

misrepresentations and omissions in the 2018, 2019, and 2020 Proxy Statements. 

159. Plaintiff on behalf of Micron has no adequate remedy at law. 
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SECOND CLAIM 

Against Individual Defendants for Breach of Fiduciary Duties 

160. Plaintiff incorporates by reference and realleges each and every allegation set forth 

above, as though fully set forth herein. 

161. Each of the Individual Defendants owed to the Company the duty to exercise good 

faith, and loyalty in the management and administration of Micron’s business and affairs. 

162. Each of the Individual Defendants violated and breached his or her fiduciary duties 

of good faith, loyalty, reasonable inquiry, oversight, and supervision. 

163. The Individual Defendants’ conduct was due to their intentional or reckless breach 

of the fiduciary duties they owed to the Company. The Individual Defendants intentionally or 

recklessly breached or disregarded their fiduciary duties to protect the rights and interests of the 

Company. 

164. In breach of their fiduciary duties, the Individual Defendants failed to maintain an 

adequate system of oversight, disclosure controls and procedures, and internal controls. 

165. The Individual Defendants further breached their fiduciary duties by causing the 

Company to issue false and misleading statements which failed to disclose that: (1) despite public 

assertions to the contrary diversity was not a key priority of the Company; (2) despite assertions 

to the contrary the Company was not meaningfully diversifying its workforce; (3) despite 

assertions to the contrary the Company was not diversifying its leadership or its Board of Directors; 

(4) that the Company failed to maintain adequate internal controls, and (5) that the independent 

auditor the Company repeatedly reselected to evaluate its internal controls was neither independent 

nor effective at ensuring the adequacy of the Company’s internal controls. 
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166. The Individual Defendants also breached their fiduciary duties by continuing to 

select PwC as their independent auditor when it was neither independent nor effective at ensuring 

the adequacy of the Company’s internal controls 

167. The Individual Defendants still further breached their fiduciary duties by causing 

themselves to receive compensation from the Company that was excessive given their misconduct 

and excessive given that executive pay was nominally tied, in part, to the achievement of certain 

diversity goals. Regardless of their misconduct, their compensation was also excessive in 

comparison to comparable companies. 

168. The Individual Defendants had actual or constructive knowledge that they had 

caused the Company to improperly engage in the scheme to issue false and misleading Proxy 

Statements, to reappoint PwC as independent auditor when it was neither independent nor effective 

at ensuring the adequacy of internal controls, and to pay themselves unjust compensation. Such 

improper conduct was committed knowingly or recklessly. The Individual Defendants, in good 

faith, should have taken appropriate action to correct the scheme and to prevent such conduct from 

continuing to occur. 

169. These actions were not a good-faith exercise of prudent business judgment to 

protect and promote the Company’s interests. 

170. As a direct and proximate result of the Individual Defendants’ breaches of their 

fiduciary duties, Micron has sustained, and continues to sustain, significant damages. As a result, 

the Individual Defendants are liable to the Company. 

171. Plaintiff, on behalf of Micron, has no adequate remedy at law. 
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THIRD CLAIM 

Against Individual Defendants for Unjust Enrichment 

172. Plaintiff incorporates by reference and realleges each and every allegation set forth 

above, as though fully set forth herein. 

173. By their misconduct and violations of law, the Individual Defendants were unjustly 

enriched at Micron’s expense and to its detriment. 

174. The Individual Defendants benefitted financially from the improper conduct and/or 

received bonuses, stock options, or similar compensation from Micron, or received substantial 

compensation that was unjust due to the Individual Defendants’ bad faith conduct. 

175. The Individual Defendants were also unjustly enriched by causing themselves to 

receive compensation from the Company that was excessive given their misconduct, and also 

excessive given the purported tie, in part, between executive compensation and the achievement 

of certain diversity-related goals. Regardless of their misconduct, their compensation was also 

excessive in comparison to comparable companies. 

176. Plaintiff, as a shareholder and a representative of Micron, seeks restitution from the 

Individual Defendants and seeks an order from this Court disgorging all profits—including from 

benefits, and other compensation, including any performance-based or valuation-based 

compensation—obtained by the Individual Defendants due to their wrongful conduct and breaches 

of their fiduciary duties. 

177. Plaintiff, on behalf of Micron, has no adequate remedy at law. 

FOURTH CLAIM 

Against Individual Defendants for Waste of Corporate Assets 
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178. Plaintiff incorporates by reference and realleges each and every allegation set forth 

above, as though fully set forth herein. 

179. As a further result of the foregoing, the Company will incur many millions of 

dollars of legal liability and/or costs to defend unlawful actions, to engage in internal 

investigations, and from lost financing and business from potential investors or customers who no 

longer trust the Company and its products. 

180. In addition, the Individual Defendants wasted corporate assets by paying tens of 

millions of dollars in fees to PwC as independent auditor, when PwC was neither independent nor 

effective at ensuring the adequacy of the Company’s internal controls. 

181. Furthermore, the Individual Defendants caused themselves to receive 

compensation from the Company that was excessive given their misconduct, and also excessive 

given the purported tie, in part, between executive compensation and the achievement of certain 

diversity-related goals. Regardless of their misconduct, their compensation was also excessive in 

comparison to comparable companies. 

182. As a result of the waste of corporate assets, the Individual Defendants are each 

liable to the Company. 

183. Plaintiff, on behalf of Micron, has no adequate remedy at law. 

FIFTH CLAIM 

Against Individual Defendants for Abuse of Control 

184. Plaintiff incorporates by reference and realleges each and every allegation set forth 

above, as though fully set forth herein. 

185. The Individual Defendants’ misconduct alleged herein constituted an abuse of their 

ability to control and influence Micron, for which they are legally responsible. 
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186. As a direct and proximate result of the Individual Defendants’ abuse of control, 

Micron has sustained significant damages. As a direct and proximate result of the Individual 

Defendants’ breaches of their fiduciary obligations of candor, good faith, and loyalty, Micron has 

sustained and continues to sustain significant damages. As a result of the misconduct alleged 

herein, the Individual Defendants are liable to the Company.  

187. Plaintiff on behalf of Micron has no adequate remedy at law. 

SIXTH CLAIM 

Against Individual Defendants for Gross Management 

188. Plaintiff incorporates by reference and realleges each and every allegation set forth 

above, as though fully set forth herein. 

189. By their actions alleged herein, the Individual Defendants, either directly or through 

aiding and abetting, abandoned and abdicated their responsibilities and fiduciary duties with regard 

to prudently managing the assets and business of Micron in a manner consistent with the operations 

of a publicly-held corporation. 

190. As a direct and proximate result of the Individual Defendants’ gross 

mismanagement and breaches of duty alleged herein, Micron has sustained and will continue to 

sustain significant damages. 

191. As a result of the misconduct and breaches of duty alleged herein, the Individual 

Defendants are liable to the Company. 

192. Plaintiff on behalf of Micron has no adequate remedy at law. 

PRAYER FOR RELIEF 

193. FOR THESE REASONS, Plaintiff demands judgment in the Company’s favor 

against all Individual Defendants as follows: 
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(a) Declaring that Plaintiff may maintain this action on behalf of Micron, and 

that Plaintiff is an adequate representative of the Company; 

(b)  Declaring that the Individual Defendants have breached and/or aided and 

abetted the breach of their fiduciary duties to Micron; 

(c)  Determining and awarding to Micron the damages sustained by it as a result 

of the violations set forth above from each of the Individual Defendants, jointly and severally, 

together with pre-judgment and post-judgment interest thereon;  

(d)  Directing Micron and the Individual Defendants to take all necessary 

actions to reform and improve its corporate governance and internal procedures to comply with 

applicable laws and to protect Micron and its shareholders from a repeat of the damaging events 

described herein, including, but not limited to, putting forward for shareholder vote the following 

resolutions for amendments to the Company’s Bylaws or Articles of Incorporation and the 

following actions as may be necessary to ensure proper corporate governance policies: 

1. a proposal to strengthen the Board’s supervision of operations and develop 

and implement procedures for greater shareholder input into the policies and 

guidelines of the Board; 

2. a provision to permit the shareholders of Micron to nominate at least four 

candidates for election to the Board, including three Black or otherwise racially or 

ethnically underrepresented individuals; and 

3. a proposal to ensure the establishment of effective oversight of compliance 

with applicable laws, rules, and regulations. 

4. a proposal to establish a fund to hire Black individuals and other minorities, 

promote Black individuals and other minorities to more management positions at the 
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