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December 31, 2020
Via email to rule-comments@sec.gov (Subject: File Number SR-NASDAQ-2020-081)

To:  Vanessa A. Countryman
Secretary
Securities and Exchange Commission
100 F Street NE
Washington, DC 20549-1090

Re: Release No. 34-90574, File Number SR-NASDAQ-2020-081, Self-Regulatory
Organizations: The Nasdaq Stock Market LL.C; Notice of Filing of Proposed Rule Change
to Adopt Listing Rules Related to Board Diversity

Dear Secretary Countryman:

The following comments are submitted to the Securities and Exchange Commission
(“SEC”) on behalf of International Bancshares Corporation (“IBC”), a publi¢ly traded multi-bank
financial holding company headquartered in Laredo, Texas. IBC holds five subsidiary banks
serving Texas and Oklahoma with approximately $13 billion in total consolidated assets. We
appreciate the opportunity fo provide input regarding the proposal to adopt listing rules related to
(1) board diversity requirements, subject to certain exceptions, and (ii) board diversity reporting
requirements, as each are set forth in Release Number 34-90574, made by The Nasdaq Stock
Market LLC (“Nasdaq”) to the SEC.

Nasdaq’s proposed new rules would require all companies listed on Nasdaq’s U.S.
exchange to publicly disclose diversity statistics regarding their board of directors, using a
disclosure matrix template. Additionally, the rules would compel most Nasdag-listed companies
to have, or explain why they do not have, at least two diverse directors, including one who self-
identifies as female and one who self-identifies as either an underrepresented minority or a member
of the LGBTQ+ community.! IBC shares Nasdaq’s belief that diversity in the workplace creates
increased variety of fresh perspectives, improved decision making and oversight, and strengthened
internal controls. However, IBC believes the proposed rules are too rigid and ignores the
individual and unique efforts and circumstances of Nasdag-listed companies in promoting
diversity.

1 Smaller Reporting Companies would have additional flexibility in satisfying the diversity objective in the proposed
board diversity and disclosure rules with two female directors. In addition, all companies listed on the Nasdaq Capital
Market will receive an additional year to meet the diversity objective (i.e., these companies must have one director
within two years after SEC approval of the rule and two within five years of SEC approval).
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IBC believes that there still have not been enough well-documented authoritative studies to
conclusively show board diversity based upon a quota requirement for boards of directors itself
adds value as Nasdaq has stated.

L Response to Proposed Adoption of Rule 5605(f) (Diverse Board
Representation)

Nasdaq has proposed the adoption of Rule 5605(f) (Diverse Board Representation), which
would require Nasdag-listed companies, subject to certain exceptions, (A) to have at least one
director who self-identifies as a female, and (B) to have at least one director who self-identifies as
Black or African American, Hispanic or Latinx, Asian, Native American or Alaska Native, Native
Hawaiian or Pacific Islander, two or more races or ethnicities, or as LGBTQ+, or (C) to explain
why the company does not have at least two directors on its board who self-identify in the
categories listed above. IBC shares Nasdaq’s belief that diversity in the workplace provides value
if the skills and qualifications of the diverse candidates are clearly the primary underlying reasons
for board membership. Requiring companies to satisfy an arbitrary number or threshold with no
actual basis tied to skill set (or just as important community relationships in the context of a
community bank) is inappropriate. IBC believes the adoption of Rule 5605(f) is overly
burdensome and steps beyond Nasdaq’s mandate substituting its own judgment for that of
shareholders and companies’ own boards and management. A company’s board’s primary
responsibility is to represent and protect its shareholders, and the proposed diversification rule
does not take into account the nuances and intricacics of specific companies and their individual
and independent needs, or where they are headquartered (e.g. Laredo, Texas, population approx.
250,000). In effect, Nasdaq is substituting its judgement over that of the registrant and its
shareholders when choosing directors.

Headquartered in Laredo, Texas, IBC has worked to create a diversified and well-rounded
board and is constantly searching for qualified individuals that best represent the unique
communities in which IBC operates. As a community bank, having directors with strong ties to
the communities IBC serves is critical. Until recently, IBC long held gender diversity on its board. IBC
was privileged to have Peggy J. Newman, a highly qualified female, serve as a director on IBC’s
board and as a committee member on IBC’s Trust Committee and Investment Committee from
March 13, 1997 until May 17, 2019 when she decided to retire. Her twenty two years of service
and contributions to IBC and the board were invaluable. During much of that same time, from
2002 until December 2017, Ms. Imelda Navarro, our current President of Retail Banking also
served on our board, but unfortunately, the proposed rule would exclude emeritus directors, retired
directors, and members of an advisory board. Furthermore, as you are aware having insider
management serve on the board (female or otherwise) is also viewed as unfavorable in regulators’
and some investors” minds.

Specific board diversification requirements also ignore the impacts made by females,
underrepresented minorities, and members of the LGBTQ+ community in the workplace outside
of the boardroom.
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A company’s board strongly depends on its executive officers and IBC is fortunate enough to be
strengthened by the efforts of numerous women leaders, including but not limited to: (i) Dalia F.
Martinez, Executive Vice President, Operations; (i) Judith Wawroski, Executive Vice President
and Chief Accounting Officer; (iii) Eliza Gonzalez, Executive Vice President Corporate Divisions;
(iv) Rosalinda Ramirez, Executive Vice President and Human Resources Director; (v) Imelda
Navarro, President Retail Banking; and (vi) Marisa V. Santos, Corporate Secretary, all of whom
are also Hispanic. These women have brought a unique perspective and have made lasting impacts
on IBC, its mission and its shareholders. IBC boasts a very robust female leadership team across
its markets, and, as the opportunity presents itself, IBC looks to develop and place qualified
females in not only executive leadership positions, but on IBC’s board. The same is true for board
and advisory board positions at IBC’s five separately state chartered subsidiary banks, where
several women as well as minorities are already serving and bringing diversity in thought and
expertise.

Nasdaq’s proposed rule also potentially places companies in a precarious position with
regard to their hiring directors. The U.S. Supreme Court stated in McDonald v. Santa Fe Trail
Transportation Co., that Title VII prohibits “discriminatory preference for any [racial] group,
minority or majority.” Since then, the Supreme Court has also ruled that college’s engage in
unlawful discrimination by using of a fixed racial quota. This principle has also been extended
beyond Title VII to employment law. While quotas are permitted in rare circumstances, it is not
at all clear that IBC’s having to comply with the proposed Nasdaq rule would fall within one of
those rare circumstances. For example, the Supreme Court has allowed private companies to set
hiring goals as part of a voluntary affirmative action plan, but the circumstances under which
such goals may be used are limited, as follows: (1) the plan must be designed to eliminate a
conspicuous racial imbalance in fraditionally segregated job categories; (2) the plan may not
trammel the interests of the non-minority employees; and (3) the plan must be temporary in
nature, intended to eliminate a manifest imbalance and not to maintain balance. Nasdaq’s
proposed rule does not meet the above criteria.

IBC strives to create a board of diversified thought, background, perspective, and
upbringing. IBC believes it is beneficial for directors to reflect the diversity of IBC’s markets.
Diversity of gender is not the only form of diversity that IBC’s board has considered. Currently,
IBC has a number of ethnically diverse directors, such as Javier de Anda, Irving Greenblum,
Roberto R. Resendez, Antonio R. Sanchez, Jr., and Rudolph M. Miles each of which represent the
diverse communities within which IBC operates, and the diversity amongst IBC’s employees,
customers, and investors. However, IBC also excels at diversifying its management team and staff
up, down, and across its various business units. These females, underrepresented minorities, and
members of the LGBTQ+ community that work in essential and important day-to-day roles that
impact the perspectives, decision making and oversight, and internal controls of the company
would not qualify as independent directors to satisfy mandated board member independence
requirements.
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Consequently, the results of a hard line numerical board diversification requirement causes
concern that boards will not be focused on their main objective of serving shareholders, that
qualified and independent directors which best represent a company’s shareholder base and
community will become harder to find, and that impacts of diversity among highly compensated
executive and company-impacting positions and roles will be diminished at the expense of
satisfying the proposed board diversification requirement. In IBC’s case, identifying qualified
female directors in a small city such as Laredo, Texas and the other communities IBC serves places
an undue burden on IBC to comply. IBC is unique, in part, because it is a large public company
(a true community bank) headquartered in a very small city. To satisfy the gender diversity
requirement, IBC would likely have to recruit an independent director from outside its
headquartered community which would place an undue burden of travel, expense and loss of time,
for that director to travel to attend meetings. Since IBC recruits active directors involved in the
communities it serves, many candidates are not willing or able to accept a director position due to
the necessary time commitments. IBC doesn’t recruit from the “professional director pool”, but
instead seeks community leaders that serve as a part of their community engagement at a very
modest stipend. If an independent director is asked to serve from a community outside of IBC’s
headquarters, it will mean a greater loss of time for that director, as it will require increased travel,
and overnight stays, further frustrating the services of the director. All of IBC’s holding company
directors are in Laredo allowing convenient access for meetings. Given IBC’s “hands-on,
community focus” in-person meetings are critical to the culture and success of IBC and its board.
Since each of IBC’s subsidiaries operate in different cities with their own separate boards, director
diversity is achieved for the enterprise as a whole. Executives and other leadership talent is very
difficult to find, recruit, and maintain. The new requirement places even more of a burden on IBC
to potentially consider placing an unqualified member on the board to simply to satisfy an arbitrary
requirement, or else be labeled-an-“outsider” until its efforts to diversify suceeed.

IBC believes Nasdaq should take a similar position to that recently adopted by the
Department of Labor (“DOL”) when it issued a final rule formalizing requirements regarding a
fiduciary’s proxy voting activity under the Employee Retirement Income Security Act of 1974
(“ERISA”). The DOL initially proposed requirements regarding a fiduciary’s proxy voting activity
to account for more non-financial objectives, such as environmental, social, and corporate
governance concerns. However, after feedback and a thorough analysis, the DOL amended the
final rule to provide a more principles-based approach while eliminating some of the more
burdensome proposed requirements. The DOL’s final rule required that fiduciaries carry out their
duties related to proxy voting solely in accordance with the economic interest of investors.
Company’s just like fiduciary’s can still be sensitive and proactive in accounting for more
community-based issues and concerns, but the DOL held that fiduciaries should primarily focus
on the pecuniary factors in making investment decisions for ERISA plans. Nasdaq should take a
similar approach.
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IL Response to Proposed Adoption of Rule 5606 (Board Diversity Disclosure)

With respect to Nasdaq’s proposed adoption of Rule 5606 (Board Diversity Disclosure),
which would require Nasdag-listed companies, subject to certain exceptions, to provide statistical
information in a proposed uniform format on the company’s board of directors related to a
director’s self-identified gender, race, and self-identification as LGBTQ+, IBC commends
transparency and believes companies should be transparent in their processes and efforts to
promote a boardroom that is diverse, but is concerned that forced disclosure based upon a quota
system infringes on the privacy rights of board members (particularly on small boards where
aggregated data would provide little protection), and arguably does not provide any meaningful
economic value to shareholders.

IBC commends Nasdaq for seeing to promote diversity and transparency while balancing
the need of companies and their respective boards to address such issues in the unique manner that
best suites each respective company’s distinct needs and responsibilities to their investors and
communities. IBC respectfully requests the SEC deny Nasdaq’s proposed adoptions of Rule
5605(f) and Rule 5606.

Thank you for this opportunity to share our views.

President
International Bancshares Corporation





