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Text of the Proposed Rule Change
(a)

The Nasdaq Stock Market LLC (“Nasdaq” or “Exchange”), pursuant to

Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”) 1 and Rule 19b-4
thereunder, 2 is filing with the Securities and Exchange Commission (“SEC” or
“Commission”) a proposal to amend Rule 4703(a) to allow members to designate a 7 a.m.
ET activation time for an Order with a RTFY or SCAN routing Order Attribute. This
Amendment No. 2 supersedes the original filing, as amended by Amendment No. 1, in its
entirety.
A notice of the proposed rule change for publication in the Federal Register is
attached as Exhibit 1. The text of the proposed rule change is attached as Exhibit 5.

2.

(b)

Not applicable.

(c)

Not applicable.

Procedures of the Self-Regulatory Organization
The proposed rule change was approved by the Board of Directors of the

Exchange on August 23, 2017. No other action is necessary for the filing of the rule
change.
Questions and comments on the proposed rule change may be directed to:
T. Sean Bennett
Principal Associate General Counsel
Nasdaq, Inc.
(301) 978-8499

1

15 U.S.C. 78s(b)(1).

2

17 CFR 240.19b-4.

SR-NASDAQ-2017-088 Amendment No. 2
3.

Page 4 of 33

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change
a.

Purpose

The Exchange is proposing to amend Rule 4703(a) to allow members to designate
a 7 a.m. ET activation time for an Order with a RTFY or SCAN routing Order Attribute. 3
RTFY is a routing option available for an order that qualifies as a Designated Retail
Order 4 under which orders check the System 5 for available shares only if so instructed by
the entering firm and are thereafter routed to destinations on the System routing table. 6 If
shares remain unexecuted after routing, they are posted to the book. 7 Once on the book,
should the order subsequently be locked or crossed by another market center, the System
will not route the order to the locking or crossing market center. 8 RTFY is designed to
allow orders to participate in the opening, reopening and closing process of the primary
3

The term “Order” means an instruction to trade a specified number of shares in a
specified System Security submitted to the Nasdaq Market Center by a
Participant. An “Order Type” is a standardized set of instructions associated with
an Order that define how it will behave with respect to pricing, execution, and/or
posting to the Nasdaq Book when submitted to Nasdaq. An “Order Attribute” is a
further set of variable instructions that may be associated with an Order to further
define how it will behave with respect to pricing, execution, and/or posting to the
Nasdaq Book when submitted to Nasdaq. The available Order Types and Order
Attributes, and the Order Attributes that may be associated with particular Order
Types, are described in Rules 4702 and 4703. One or more Order Attributes may
be assigned to a single Order; provided, however, that if the use of multiple Order
Attributes would provide contradictory instructions to an Order, the System will
reject the Order or remove non-conforming Order Attributes. See Rule 4701(e).

4

As defined by Rule 7018.

5

As defined by Rule 4701(a).

6

See Rule 4758(a)(1)(A)(v)b.

7

Id.

8

Id.
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listing market for a security. SCAN is a routing option under which orders check the
System for available shares and simultaneously route the remaining shares to destinations
on the System routing table. 9 If shares remain un-executed after routing, they are posted
on the book. 10 Once on the book, should the order subsequently be locked or crossed by
another market center, the System will not route the order to the locking or crossing
market center. 11
Rule 4703 provides the various Order Attributes that may be assigned to Orders
entered into the System. All Orders have a Time-in-Force, 12 during which the Order is
active. During Pre-Market Hours, 13 members usually select one of two options
concerning when an Order with a RTFY or SCAN Order Attribute may become active –
upon entry or at single designated time, which is currently 8:00 a.m. ET. 14 That is,

9

See Rule 4758(a)(1)(A)(iv).

10

Id.

11

Id.

12

All Times-in-Force described in Rule 4703(a) are applicable to RTFY and SCAN.

13

The term “Pre-Market Hours” means the period of time beginning at 4:00 a.m. ET
and ending immediately prior to the commencement of Market Hours. The term
“Market Hours” means the period of time beginning at 9:30 a.m. ET and ending at
4:00 p.m. ET (or such earlier time as may be designated by Nasdaq on a day when
Nasdaq closes early). The term “Post-Market Hours” means the period of time
beginning immediately after the end of Market Hours and ending at 8:00 p.m. ET.
The term “System Hours” means the period of time beginning at 4:00 a.m. ET and
ending at 8:00 p.m. ET (or such earlier time as may be designated by Nasdaq on a
day when Nasdaq closes early). See Rule 4701(g).

14

The designation to become active at 8:00 a.m. ET is a port level setting, and not
Order by Order. The Exchange will likewise only offer the proposed
functionality on a port level basis. As a consequence, if, for example, a member
cancels an Order entered through a port set for 7:00 a.m. ET activation and wishes
the Order to instead activate at 8:00 a.m. ET, it must either have another port set
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Orders with a RTFY or SCAN Order Attribute entered prior to 8:00 a.m. ET that are not
designated to activate immediately are held by the System until 8:00 a.m. ET, at which
time they become active. During Market Hours 15 and Post-Market Hours, 16 Orders with
a RTFY or SCAN Order Attribute are generally elected to become active upon entry.
The Exchange is proposing to provide members with greater control over their Orders
with RTFY and SCAN Order Attributes by allowing members to designate 7:00 a.m. ET
as a time when such Orders become active during Pre-Market Hours. Accordingly, the
Exchange is amending Rule 4703(a) and paragraph (7) thereunder to state that Orders
with a RTFY or SCAN Order Attribute may be active upon entry, at 7:00 a.m. ET, if
entered prior to 7:00 a.m. ET, or at 8:00 a.m. ET if entered prior to 8:00 am ET. Thus, an
Order with a RTFY or SCAN Order Attribute not designated to become active
immediately may be designated to activate at 7:00 a.m. ET, if entered prior to 7:00 a.m.
ET, or at 8:00 a.m. ET if entered prior to 8:00 a.m. ET, of the day on which the Order
was entered.
The Exchange will implement the proposed changes upon approval by the
Commission.
b.

Statutory Basis

The Exchange believes that its proposal is consistent with Section 6(b) of the
Act, 17 in general, and furthers the objectives of Section 6(b)(5) of the Act, 18 in particular,

for activation at 8:00 a.m. ET or alternatively enter the Order at that time for
immediate activation.
15

See Rule 4701(g).

16

Id.

17

15 U.S.C. 78f(b).
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in that it is designed to promote just and equitable principles of trade, to remove
impediments to and perfect the mechanism of a free and open market and a national
market system, and, in general to protect investors and the public interest, by providing
members with greater control over their Orders with a RTFY or SCAN Order Attribute
and more flexibility to carry out their investment strategies. Currently, market
participants are limited by the time at which their RTFY and SCAN Orders may activate.
The proposed rule change adds 7:00 a.m. ET as an additional time at which a member
may activate an Order with a RTFY or SCAN Order Attribute. Having more control over
their Orders will help members better manage their customers’ needs based on market
conditions. Moreover, although members originally found 8:00 a.m. ET as a time of
liquidity on the Exchange, market participants have coded their systems for earlier
trading, such as 7:00 a.m. ET as evidenced by the CBOE equities exchanges’ Early
Trading Session, which is effective from 7:00 to 8:00 a.m. 19 Many firms have coded
their systems to that time, finding it to be another time at which there is liquidity, and the
Exchange believes that its members will benefit from the additional liquidity that may be
provided at 7:00 a.m. ET as well. The Exchange notes that a member may currently
replicate what is being proposed by entering an Order with a RTFY or SCAN Order
Attribute precisely at 7:00 a.m. ET; however, some members have greater difficulty
entering Orders at the precise time they wish it to activate than others due to the nature of
their Order flow and technical limitations. Consequently, such members have used the
8:00 a.m. ET activation time as a means to achieve this. The proposed change merely
frees members from having to time their Order entry to occur at 7:00 a.m. ET to achieve
18

15 U.S.C. 78f(b)(5).

19

See note 35, infra.
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their investment goals. Currently, members may cancel an Order with a RTFY or SCAN
Order Attribute at any time before it activates at 8 a.m. ET. Under the proposed change,
members may cancel their inactive Orders with a RTFY or SCAN Order Attribute at any
time prior to the time it activates (i.e., either before 7:00 a.m. ET or 8:00 a.m. ET), thus
allowing them to react to market conditions that may cause them to violate their
obligation of best execution, as discussed below, to their customers should the Order
activate and execute. Similarly, members may cancel their active Orders with RTFY or
SCAN and enter new RTFY or SCAN Orders at another time that the members believe
will better satisfy their obligation of best execution.
As is the case with the current functionality, members must monitor market
conditions to ensure compliance with best execution obligations 20 for their Orders with a
RTFY or SCAN Order Attribute. FINRA Rule 5310(a)(1) 21 provides that a member must
use reasonable diligence to ascertain the best market for a security and buy or sell in such
market so that the resultant price to the customer is as favorable as possible under
prevailing market conditions. FINRA Rule 5310(a)(1)(A) states that one of the factors
that will be considered in determining whether a member has used “reasonable diligence”

20

A member’s best execution obligation may also include cancelling an order when
market conditions deteriorate and could result in an inferior execution or
informing customers where the execution of their order may be delayed
intentionally as the member utilizes reasonable diligence to ascertain the best
market for the security. See FINRA Rule 5130. See also FINRA Regulatory
Notice 15-46, Best Execution. Guidance on Best Execution Obligations in
Equity, Options, and Fixed Income Markets, (November 2015).

21

Rule 5310A requires Nasdaq members to comply with FINRA Rule 5310 as if the
Rule were part of Nasdaq’s Rules.
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is “the character of the market for the security (e.g., price, volatility, relative liquidity,
and pressure on available communication).” 22 .
The Exchange believes that members will be accustomed to this additional
analysis in determining whether to designate an activation at 7:00 a.m. ET. The
regulatory guidance with respect to best execution anticipates the continued evolution of
execution venues:
[B]est execution is a facts and circumstances determination. A brokerdealer must consider several factors affecting the quality of execution,
including, for example, the opportunity for price improvement, the
likelihood of execution…, the speed of execution and the trading
characteristics of the security, together with other non-price factors such
as reliability and service. 23
To the extent there may be best execution obligations at issue, they are no different than
the best execution obligations faced by brokers in the current market structure, 24
including the use of the currently available Market Hours Time-in-Force instruction.
However, similar to why a member may use the Market Hours Time-in-Force instruction,
a member may wish to forgo a possible execution during Pre-Market Hours or Post22

These characteristics are reflected in the disclosure requirements mandated by
Rule 4631 before a member may accept an order from a customer for execution in
Pre-Market Hours or Post-Market Hours.

23

See Securities Exchange Act Release No. 43950 (November 17, 2000), 65 FR
75414 (December 1, 2000) (“Disclosure of Order Execution and Routing
Practices release”).

24

The Commission has also indicated a member’s best execution obligation may not
be satisfied simply by obtaining the best bid or offer (“BBO”). See Securities
Exchange Act Release No. 37619A (September 6, 1996), 61 FR 48290
(September 12, 1996) (“Order Executions Obligations release”). While a member
may seek the most favorable terms reasonably available under the circumstances
of the transaction, such terms may not necessarily in every case be the best price
available. Id. See also FINRA Regulatory Notice 15-46, Best Execution.
Guidance on Best Execution Obligations in Equity, Options, and Fixed Income
Markets, (November 2015).
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Market Hours if they believe doing so is consistent with their best execution obligations
as they anticipate that the market for the security may improve upon the start of Market
Hours. 25 Applicable best execution guidance contains no formulaic mandate as to
whether or how brokers should direct orders. The optionality created by the proposed
rule change simply represents one tool available to members in order to meet their best
execution obligations.
The Exchange is proposing to amend Rule 4703(a) to allow members to designate
7:00 a.m. ET as a time when an Order with a RTFY or SCAN Order Attribute will be
activated during Pre-Market Hours. As of the time that an Order with a RTFY or SCAN
Order Attribute is activated, the Exchange would subject Orders that are eligible for
display or execution to all of the Exchange’s standard regulatory checks, as it currently
does with all orders upon entry. These checks include compliance with Regulation
NMS, 26 Regulation SHO, 27 as well as relevant Exchange rules. 28
Last, the Exchange reminds Members of their regulatory obligations when
submitting an Order with a RTFY or SCAN Order Attribute. The Market Access Rule
under Rule 15c3-5 of the Act requires broker-dealers to, among other things, implement
regulatory risk management controls and procedures that are reasonably designed to

25

Rule 4631 requires members make certain disclosures to their customers prior to
accepting an order for execution outside of Market Hours. These disclosures
include, among other things, the risk of lower liquidity, higher volatility, wider
spreads, and changing prices in extended hours trading as compared to regular
market hours. See Rule 4631(1) – (7).

26

17 CFR 242.610 - 611.

27

17 CFR 242.200 - 204.

28

See, e.g., Rule 4763.
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prevent the entry of Orders that fail to comply with regulatory requirements that apply on
a pre-Order entry basis. 29 These pre-trade controls must, for example, be reasonably
designed to assure compliance with Exchange trading rules and Commission rules under
Regulation SHO 30 and Regulation NMS. 31 In accordance with the Market Access Rule, a
member’s procedures must be reasonably designed to ensure compliance with their
applicable regulatory requirements, not just at the time the Order is routed to the
Exchange, but also at the time the Order is activated and becomes eligible for execution.
With this change, and as is currently the case, all Nasdaq members may use the
SCAN Order Attribute, and all Nasdaq members may use the RTFY Order Attribute if
they meet its requirements. 32 Thus, the proposed change will benefit all members that

29

See Securities Exchange Act Release No. 63241 (November 3, 2010), 75 FR
69792 (November 15, 2010) (File no. S7-03-10).

30

See 17 CFR 242.200 – 204. See also Questions and Answers 2.5 – 2.6 of the
Division of Trading and Markets: Responses to Frequently Asked Questions
Concerning Regulation SHO (“Reg SHO FAQs”) (requiring a seller, among other
things, to accurately mark orders based on the seller’s net position at the time of
order entry and not requiring the seller to remark pending sell orders to reflect
changes in the seller’s net position in the security after order entry but prior to
execution unless there is a change to increase the quantity, change the price, or
cancel and replace the pending sell order), available at
https://www.sec.gov/divisions/marketreg/mrfaqregsho1204.htm. The Exchange
notes that trading centers, such as Nasdaq, have obligations under Rule 201 of
Regulation SHO, including written policies and procedures reasonably designed
to prevent the execution or display of a short sale order at an impermissible price,
even where the seller changes the price of a pending order after order entry but
prior to execution. See, e.g., Question and Answer 2.6, Reg SHO FAQs.

31

17 CFR 240.610 - 611.

32

As set forth in Rule 4758(a)(1)(A), RTFY is a routing option available for an
order that qualifies as a Designated Retail Order. Rule 7018 defines a Designated
Retail Order as an agency or riskless principal order that meets the criteria of
FINRA Rule 5320.03 and that originates from a natural person and is submitted to
Nasdaq by a member that designates it pursuant to this rule, provided that no
change is made to the terms of the order with respect to price or side of market
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may use, or are eligible to use, SCAN or RTFY Order Attributes by providing more
choice over their market participation.
The Exchange believes that it is equitable to limit the proposed change to RTFY
or SCAN Orders because of the nature of the members that use these Order types with the
current order activation delay. Currently, members that enter Orders with a RTFY or
SCAN Order Attribute with delayed activation tend to represent customers on an agency
basis – for example, individual retail investors. 33 The Exchange has become aware that
the proposed functionality would ease burdens associated with entering members’ agency
Orders with these Routing Order Attributes. Members that handle agency Orders
typically have a significant number of such Orders that must be activated in the System at
the same time, but may not have functionality that allows them to send large numbers of
RTFY and SCAN Orders to the Exchange for execution at a designated time. These
members currently may only take advantage of the 8:00 a.m. ET activation time,
however, 8:00 a.m. ET may not be the time at which the members believe is best to
satisfy their obligations to their customers. Consequently, the Exchange is proposing to
apply the proposed change to Orders with a RTFY or SCAN Order Attribute to allow
such members the opportunity to activate their customer orders at a different time that
may provide better executions. The Exchange notes that the ability to select the time
upon which an order is to eligible for execution is not novel and is currently available on
and the order does not originate from a trading algorithm or any other
computerized methodology.
33

RTFY, by definition, is entered on behalf of retail customers, whereas the Orders
with a SCAN Order Attribute are entered on behalf of a wide array of customer,
including retail customers. Consequently, although the proposed change will
relieve burdens placed on members using both RTFY and SCAN, it will
beneficially impact SCAN Orders more so than RTFY Orders.
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other market centers. Specifically, CBOE equities exchanges all have two trading
sessions prior to regular trading hours – the Early Trading Session, which is effective
from 7:00 to 8:00 a.m., and the Pre Opening Trading Session, which is effective from
8:00 to 9:30 a.m. 34 Should the Exchange become aware of other Routing Order
Attributes that would also benefit from the functionality proposed herein, it will consider
filing a rule change to expand the time during which such Orders may be designated to
become active.
4.

Self-Regulatory Organization’s Statement on Burden on Competition
The Exchange does not believe that the proposed rule change will impose any

burden on competition not necessary or appropriate in furtherance of the purposes of the
Act. All Nasdaq members may use the SCAN Order Attribute, and Nasdaq members
may use the RTFY Order Attribute if they meet its requirements. Any member that may
use, or is eligible to use, Orders with RTFY or SCAN Order Attributes may avail itself of
the proposed change. The Exchange believes that the proposed rule change promotes
competition by adding another option on the use of two Order Attributes, thereby making
the process of entering Orders with RTFY and SCAN Order Attributes more efficient and
less burdensome on members. Members may not have functionality that allows them to
send large numbers of RTFY and SCAN Orders to the Exchange for execution at a
designated time. As discussed above, such members may enter RTFY and SCAN Orders
for immediate execution or send them to the Exchange for execution at 8 a.m. ET, relying
on the Exchange to queue and activate these Orders at this single time. The Exchange is

34

See https://markets.cboe.com/newsroom/hours/. See also Cboe BZX Exchange,
Inc. Rules 1.5(r) and (ee); Cboe BYX Exchange, Inc. Rules 1.5(r) and (ee); Cboe
EDGA Exchange, Inc. Rules 1.5(s) and (ii); and Cboe EDGX Exchange, Inc.
Rules 1.5(s) and (ii).
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proposing to allow such queuing and activation done by the Exchange to also occur at
7:00 a.m. ET, since the Exchange can better handle the large number of queued Orders
received by certain members. Consequently, the proposed change eliminates the burden
that affects these members, but will also allow any other member that currently queues
RTFY and SCAN Orders for activation at 7:00 a.m. ET to use the Exchange for this
functionality instead. Should the Exchange find a similar burden placed on members
using other Orders, it may extend the proposed activation functionality to other such
Orders through rulemaking. The Exchange notes that providing members greater
efficiency and control over their trading may make Nasdaq a more attractive venue,
which may, in turn, cause other markets to consider similar changes that would remove
unnecessary restrictions to the benefit of their members. The proposal will also allow the
Exchange to compete with the CBOE equities exchanges, which currently offer the
“Early Trading Session,” which begins at 7:00 a.m. ET. Thus, CBOE equities
participants may enter orders prior to 7:00 a.m. ET to activate at 7:00 a.m. ET. For these
reasons, the Exchange believes that the proposed change will not impose any burden on
competition, but rather will reduce burdens, as described above.
5.

Self-Regulatory Organization’s Statement on Comments on the Proposed Rule
Change Received from Members, Participants, or Others
No written comments were either solicited or received.

6.

Extension of Time Period for Commission Action
Not applicable.

7.

Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accelerated
Effectiveness Pursuant to Section 19(b)(2)
Not Applicable.
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Proposed Rule Change Based on Rules of Another Self-Regulatory Organization
or of the Commission
Not applicable.

9.

Security-Based Swap Submissions Filed Pursuant to Section 3C of the Act
Not applicable.

10.

Advance Notices Filed Pursuant to Section 806(e) of the Payment, Clearing and
Settlement Supervision Act
Not applicable.

11.

Exhibits
1.

Notice of Proposed Rule Change for publication in the Federal Register.

4.

Amended text of the proposed rule change.

5.

Text of the proposed rule change.
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EXHIBIT 1

SECURITIES AND EXCHANGE COMMISSION
(Release No.
; File No. SR-NASDAQ-2017-088)
April __, 2017
Self-Regulatory Organizations; The Nasdaq Stock Market LLC; Notice of Filing of
Proposed Rule Change to Amend Rule 4703(a) to Allow Members to Designate 7:00 a.m.
ET as when an Order with a RTFY or SCAN Routing Order Attribute may be Activated
Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act”) 1, and
Rule 19b-4 thereunder, 2 notice is hereby given that on April 19, 2018, The Nasdaq Stock
Market LLC (“Nasdaq” or “Exchange”) filed with the Securities and Exchange
Commission (“SEC” or “Commission”) the proposed rule change as described in Items I,
II, and III, below, which Items have been prepared by the Exchange. The Commission is
publishing this notice to solicit comments on the proposed rule change from interested
persons.
I.

Self-Regulatory Organization’s Statement of the Terms of Substance of the
Proposed Rule Change
The Exchange proposes to amend Rule 4703(a) to allow members to designate

when an Order with a RTFY or SCAN routing Order Attribute will be activated during
Pre-Market Hours. This Amendment No. 2 supersedes the original filing, as amended by
Amendment No. 1, in its entirety.
The text of the proposed rule change is available on the Exchange’s Website at
http://nasdaq.cchwallstreet.com, at the principal office of the Exchange, and at the
Commission’s Public Reference Room.

1

15 U.S.C. 78s(b)(1).

2

17 CFR 240.19b-4.
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Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change
In its filing with the Commission, the Exchange included statements concerning

the purpose of and basis for the proposed rule change and discussed any comments it
received on the proposed rule change. The text of these statements may be examined at
the places specified in Item IV below. The Exchange has prepared summaries, set forth
in sections A, B, and C below, of the most significant aspects of such statements.
A.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change
1.

Purpose

The Exchange is proposing to amend Rule 4703(a) to allow members to designate
a 7 a.m. ET activation time for an Order with a RTFY or SCAN routing Order Attribute. 3
RTFY is a routing option available for an order that qualifies as a Designated Retail
Order 4 under which orders check the System 5 for available shares only if so instructed by

3

The term “Order” means an instruction to trade a specified number of shares in a
specified System Security submitted to the Nasdaq Market Center by a
Participant. An “Order Type” is a standardized set of instructions associated with
an Order that define how it will behave with respect to pricing, execution, and/or
posting to the Nasdaq Book when submitted to Nasdaq. An “Order Attribute” is a
further set of variable instructions that may be associated with an Order to further
define how it will behave with respect to pricing, execution, and/or posting to the
Nasdaq Book when submitted to Nasdaq. The available Order Types and Order
Attributes, and the Order Attributes that may be associated with particular Order
Types, are described in Rules 4702 and 4703. One or more Order Attributes may
be assigned to a single Order; provided, however, that if the use of multiple Order
Attributes would provide contradictory instructions to an Order, the System will
reject the Order or remove non-conforming Order Attributes. See Rule 4701(e).

4

As defined by Rule 7018.

5

As defined by Rule 4701(a).
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the entering firm and are thereafter routed to destinations on the System routing table. 6 If
shares remain unexecuted after routing, they are posted to the book. 7 Once on the book,
should the order subsequently be locked or crossed by another market center, the System
will not route the order to the locking or crossing market center. 8 RTFY is designed to
allow orders to participate in the opening, reopening and closing process of the primary
listing market for a security. SCAN is a routing option under which orders check the
System for available shares and simultaneously route the remaining shares to destinations
on the System routing table. 9 If shares remain un-executed after routing, they are posted
on the book. 10 Once on the book, should the order subsequently be locked or crossed by
another market center, the System will not route the order to the locking or crossing
market center. 11
Rule 4703 provides the various Order Attributes that may be assigned to Orders
entered into the System. All Orders have a Time-in-Force, 12 during which the Order is
active. During Pre-Market Hours, 13 members usually select one of two options

6

See Rule 4758(a)(1)(A)(v)b.

7

Id.

8

Id.

9

See Rule 4758(a)(1)(A)(iv).

10

Id.

11

Id.

12

All Times-in-Force described in Rule 4703(a) are applicable to RTFY and SCAN.

13

The term “Pre-Market Hours” means the period of time beginning at 4:00 a.m. ET
and ending immediately prior to the commencement of Market Hours. The term
“Market Hours” means the period of time beginning at 9:30 a.m. ET and ending at
4:00 p.m. ET (or such earlier time as may be designated by Nasdaq on a day when
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concerning when an Order with a RTFY or SCAN Order Attribute may become active –
upon entry or at single designated time, which is currently 8:00 a.m. ET. 14 That is,
Orders with a RTFY or SCAN Order Attribute entered prior to 8:00 a.m. ET that are not
designated to activate immediately are held by the System until 8:00 a.m. ET, at which
time they become active. During Market Hours 15 and Post-Market Hours, 16 Orders with
a RTFY or SCAN Order Attribute are generally elected to become active upon entry.
The Exchange is proposing to provide members with greater control over their Orders
with RTFY and SCAN Order Attributes by allowing members to designate 7:00 a.m. ET
as a time when such Orders become active during Pre-Market Hours. Accordingly, the
Exchange is amending Rule 4703(a) and paragraph (7) thereunder to state that Orders
with a RTFY or SCAN Order Attribute may be active upon entry, at 7:00 a.m. ET, if
entered prior to 7:00 a.m. ET, or at 8:00 a.m. ET if entered prior to 8:00 am ET. Thus, an
Order with a RTFY or SCAN Order Attribute not designated to become active
immediately may be designated to activate at 7:00 a.m. ET, if entered prior to 7:00 a.m.

Nasdaq closes early). The term “Post-Market Hours” means the period of time
beginning immediately after the end of Market Hours and ending at 8:00 p.m. ET.
The term “System Hours” means the period of time beginning at 4:00 a.m. ET and
ending at 8:00 p.m. ET (or such earlier time as may be designated by Nasdaq on a
day when Nasdaq closes early). See Rule 4701(g).
14

The designation to become active at 8:00 a.m. ET is a port level setting, and not
Order by Order. The Exchange will likewise only offer the proposed
functionality on a port level basis. As a consequence, if, for example, a member
cancels an Order entered through a port set for 7:00 a.m. ET activation and wishes
the Order to instead activate at 8:00 a.m. ET, it must either have another port set
for activation at 8:00 a.m. ET or alternatively enter the Order at that time for
immediate activation.

15

See Rule 4701(g).

16

Id.
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ET, or at 8:00 a.m. ET if entered prior to 8:00 a.m. ET, of the day on which the Order
was entered.
The Exchange will implement the proposed changes upon approval by the
Commission.
2.

Statutory Basis

The Exchange believes that its proposal is consistent with Section 6(b) of the
Act, 17 in general, and furthers the objectives of Section 6(b)(5) of the Act, 18 in particular,
in that it is designed to promote just and equitable principles of trade, to remove
impediments to and perfect the mechanism of a free and open market and a national
market system, and, in general to protect investors and the public interest, by providing
members with greater control over their Orders with a RTFY or SCAN Order Attribute
and more flexibility to carry out their investment strategies. Currently, market
participants are limited by the time at which their RTFY and SCAN Orders may activate.
The proposed rule change adds 7:00 a.m. ET as an additional time at which a member
may activate an Order with a RTFY or SCAN Order Attribute. Having more control over
their Orders will help members better manage their customers’ needs based on market
conditions. Moreover, although members originally found 8:00 a.m. ET as a time of
liquidity on the Exchange, market participants have coded their systems for earlier
trading, such as 7:00 a.m. ET as evidenced by the CBOE equities exchanges’ Early
Trading Session, which is effective from 7:00 to 8:00 a.m. 19 Many firms have coded
their systems to that time, finding it to be another time at which there is liquidity, and the
17

15 U.S.C. 78f(b).

18

15 U.S.C. 78f(b)(5).

19

See note 35, infra.
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Exchange believes that its members will benefit from the additional liquidity that may be
provided at 7:00 a.m. ET as well. The Exchange notes that a member may currently
replicate what is being proposed by entering an Order with a RTFY or SCAN Order
Attribute precisely at 7:00 a.m. ET; however, some members have greater difficulty
entering Orders at the precise time they wish it to activate than others due to the nature of
their Order flow and technical limitations. Consequently, such members have used the
8:00 a.m. ET activation time as a means to achieve this. The proposed change merely
frees members from having to time their Order entry to occur at 7:00 a.m. ET to achieve
their investment goals. Currently, members may cancel an Order with a RTFY or SCAN
Order Attribute at any time before it activates at 8 a.m. ET. Under the proposed change,
members may cancel their inactive Orders with a RTFY or SCAN Order Attribute at any
time prior to the time it activates (i.e., either before 7:00 a.m. ET or 8:00 a.m. ET), thus
allowing them to react to market conditions that may cause them to violate their
obligation of best execution, as discussed below, to their customers should the Order
activate and execute. Similarly, members may cancel their active Orders with RTFY or
SCAN and enter new RTFY or SCAN Orders at another time that the members believe
will better satisfy their obligation of best execution.
As is the case with the current functionality, members must monitor market
conditions to ensure compliance with best execution obligations 20 for their Orders with a

20

A member’s best execution obligation may also include cancelling an order when
market conditions deteriorate and could result in an inferior execution or
informing customers where the execution of their order may be delayed
intentionally as the member utilizes reasonable diligence to ascertain the best
market for the security. See FINRA Rule 5130. See also FINRA Regulatory
Notice 15-46, Best Execution. Guidance on Best Execution Obligations in
Equity, Options, and Fixed Income Markets, (November 2015).
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RTFY or SCAN Order Attribute. FINRA Rule 5310(a)(1) 21 provides that a member must
use reasonable diligence to ascertain the best market for a security and buy or sell in such
market so that the resultant price to the customer is as favorable as possible under
prevailing market conditions. FINRA Rule 5310(a)(1)(A) states that one of the factors
that will be considered in determining whether a member has used “reasonable diligence”
is “the character of the market for the security (e.g., price, volatility, relative liquidity,
and pressure on available communication).” 22 .
The Exchange believes that members will be accustomed to this additional
analysis in determining whether to designate an activation at 7:00 a.m. ET. The
regulatory guidance with respect to best execution anticipates the continued evolution of
execution venues:
[B]est execution is a facts and circumstances determination. A brokerdealer must consider several factors affecting the quality of execution,
including, for example, the opportunity for price improvement, the
likelihood of execution…, the speed of execution and the trading
characteristics of the security, together with other non-price factors such
as reliability and service. 23
To the extent there may be best execution obligations at issue, they are no different than
the best execution obligations faced by brokers in the current market structure, 24

21

Rule 5310A requires Nasdaq members to comply with FINRA Rule 5310 as if the
Rule were part of Nasdaq’s Rules.

22

These characteristics are reflected in the disclosure requirements mandated by
Rule 4631 before a member may accept an order from a customer for execution in
Pre-Market Hours or Post-Market Hours.

23

See Securities Exchange Act Release No. 43950 (November 17, 2000), 65 FR
75414 (December 1, 2000) (“Disclosure of Order Execution and Routing
Practices release”).

24

The Commission has also indicated a member’s best execution obligation may not
be satisfied simply by obtaining the best bid or offer (“BBO”). See Securities
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including the use of the currently available Market Hours Time-in-Force instruction.
However, similar to why a member may use the Market Hours Time-in-Force instruction,
a member may wish to forgo a possible execution during Pre-Market Hours or PostMarket Hours if they believe doing so is consistent with their best execution obligations
as they anticipate that the market for the security may improve upon the start of Market
Hours. 25 Applicable best execution guidance contains no formulaic mandate as to
whether or how brokers should direct orders. The optionality created by the proposed
rule change simply represents one tool available to members in order to meet their best
execution obligations.
The Exchange is proposing to amend Rule 4703(a) to allow members to designate
7:00 a.m. ET as a time when an Order with a RTFY or SCAN Order Attribute will be
activated during Pre-Market Hours. As of the time that an Order with a RTFY or SCAN
Order Attribute is activated, the Exchange would subject Orders that are eligible for
display or execution to all of the Exchange’s standard regulatory checks, as it currently

Exchange Act Release No. 37619A (September 6, 1996), 61 FR 48290
(September 12, 1996) (“Order Executions Obligations release”). While a member
may seek the most favorable terms reasonably available under the circumstances
of the transaction, such terms may not necessarily in every case be the best price
available. Id. See also FINRA Regulatory Notice 15-46, Best Execution.
Guidance on Best Execution Obligations in Equity, Options, and Fixed Income
Markets, (November 2015).
25

Rule 4631 requires members make certain disclosures to their customers prior to
accepting an order for execution outside of Market Hours. These disclosures
include, among other things, the risk of lower liquidity, higher volatility, wider
spreads, and changing prices in extended hours trading as compared to regular
market hours. See Rule 4631(1) – (7).
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does with all orders upon entry. These checks include compliance with Regulation
NMS, 26 Regulation SHO, 27 as well as relevant Exchange rules. 28
Last, the Exchange reminds Members of their regulatory obligations when
submitting an Order with a RTFY or SCAN Order Attribute. The Market Access Rule
under Rule 15c3-5 of the Act requires broker-dealers to, among other things, implement
regulatory risk management controls and procedures that are reasonably designed to
prevent the entry of Orders that fail to comply with regulatory requirements that apply on
a pre-Order entry basis. 29 These pre-trade controls must, for example, be reasonably
designed to assure compliance with Exchange trading rules and Commission rules under
Regulation SHO 30 and Regulation NMS. 31 In accordance with the Market Access Rule, a

26

17 CFR 242.610 - 611.

27

17 CFR 242.200 - 204.

28

See, e.g., Rule 4763.

29

See Securities Exchange Act Release No. 63241 (November 3, 2010), 75 FR
69792 (November 15, 2010) (File no. S7-03-10).

30

See 17 CFR 242.200 – 204. See also Questions and Answers 2.5 – 2.6 of the
Division of Trading and Markets: Responses to Frequently Asked Questions
Concerning Regulation SHO (“Reg SHO FAQs”) (requiring a seller, among other
things, to accurately mark orders based on the seller’s net position at the time of
order entry and not requiring the seller to remark pending sell orders to reflect
changes in the seller’s net position in the security after order entry but prior to
execution unless there is a change to increase the quantity, change the price, or
cancel and replace the pending sell order), available at
https://www.sec.gov/divisions/marketreg/mrfaqregsho1204.htm. The Exchange
notes that trading centers, such as Nasdaq, have obligations under Rule 201 of
Regulation SHO, including written policies and procedures reasonably designed
to prevent the execution or display of a short sale order at an impermissible price,
even where the seller changes the price of a pending order after order entry but
prior to execution. See, e.g., Question and Answer 2.6, Reg SHO FAQs.

31

17 CFR 240.610 - 611.
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member’s procedures must be reasonably designed to ensure compliance with their
applicable regulatory requirements, not just at the time the Order is routed to the
Exchange, but also at the time the Order is activated and becomes eligible for execution.
With this change, and as is currently the case, all Nasdaq members may use the
SCAN Order Attribute, and all Nasdaq members may use the RTFY Order Attribute if
they meet its requirements. 32 Thus, the proposed change will benefit all members that
may use, or are eligible to use, SCAN or RTFY Order Attributes by providing more
choice over their market participation.
The Exchange believes that it is equitable to limit the proposed change to RTFY
or SCAN Orders because of the nature of the members that use these Order types with the
current order activation delay. Currently, members that enter Orders with a RTFY or
SCAN Order Attribute with delayed activation tend to represent customers on an agency
basis – for example, individual retail investors. 33 The Exchange has become aware that
the proposed functionality would ease burdens associated with entering members’ agency
Orders with these Routing Order Attributes. Members that handle agency Orders
typically have a significant number of such Orders that must be activated in the System at
32

As set forth in Rule 4758(a)(1)(A), RTFY is a routing option available for an
order that qualifies as a Designated Retail Order. Rule 7018 defines a Designated
Retail Order as an agency or riskless principal order that meets the criteria of
FINRA Rule 5320.03 and that originates from a natural person and is submitted to
Nasdaq by a member that designates it pursuant to this rule, provided that no
change is made to the terms of the order with respect to price or side of market
and the order does not originate from a trading algorithm or any other
computerized methodology.

33

RTFY, by definition, is entered on behalf of retail customers, whereas the Orders
with a SCAN Order Attribute are entered on behalf of a wide array of customer,
including retail customers. Consequently, although the proposed change will
relieve burdens placed on members using both RTFY and SCAN, it will
beneficially impact SCAN Orders more so than RTFY Orders.
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the same time, but may not have functionality that allows them to send large numbers of
RTFY and SCAN Orders to the Exchange for execution at a designated time. These
members currently may only take advantage of the 8:00 a.m. ET activation time,
however, 8:00 a.m. ET may not be the time at which the members believe is best to
satisfy their obligations to their customers. Consequently, the Exchange is proposing to
apply the proposed change to Orders with a RTFY or SCAN Order Attribute to allow
such members the opportunity to activate their customer orders at a different time that
may provide better executions. The Exchange notes that the ability to select the time
upon which an order is to eligible for execution is not novel and is currently available on
other market centers. Specifically, CBOE equities exchanges all have two trading
sessions prior to regular trading hours – the Early Trading Session, which is effective
from 7:00 to 8:00 a.m., and the Pre Opening Trading Session, which is effective from
8:00 to 9:30 a.m. 34 Should the Exchange become aware of other Routing Order
Attributes that would also benefit from the functionality proposed herein, it will consider
filing a rule change to expand the time during which such Orders may be designated to
become active.
B.

Self-Regulatory Organization’s Statement on Burden on Competition

The Exchange does not believe that the proposed rule change will impose any
burden on competition not necessary or appropriate in furtherance of the purposes of the
Act. All Nasdaq members may use the SCAN Order Attribute, and Nasdaq members
may use the RTFY Order Attribute if they meet its requirements. Any member that may

34

See https://markets.cboe.com/newsroom/hours/. See also Cboe BZX Exchange,
Inc. Rules 1.5(r) and (ee); Cboe BYX Exchange, Inc. Rules 1.5(r) and (ee); Cboe
EDGA Exchange, Inc. Rules 1.5(s) and (ii); and Cboe EDGX Exchange, Inc.
Rules 1.5(s) and (ii).
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use, or is eligible to use, Orders with RTFY or SCAN Order Attributes may avail itself of
the proposed change. The Exchange believes that the proposed rule change promotes
competition by adding another option on the use of two Order Attributes, thereby making
the process of entering Orders with RTFY and SCAN Order Attributes more efficient and
less burdensome on members. Members may not have functionality that allows them to
send large numbers of RTFY and SCAN Orders to the Exchange for execution at a
designated time. As discussed above, such members may enter RTFY and SCAN Orders
for immediate execution or send them to the Exchange for execution at 8 a.m. ET, relying
on the Exchange to queue and activate these Orders at this single time. The Exchange is
proposing to allow such queuing and activation done by the Exchange to also occur at
7:00 a.m. ET, since the Exchange can better handle the large number of queued Orders
received by certain members. Consequently, the proposed change eliminates the burden
that affects these members, but will also allow any other member that currently queues
RTFY and SCAN Orders for activation at 7:00 a.m. ET to use the Exchange for this
functionality instead. Should the Exchange find a similar burden placed on members
using other Orders, it may extend the proposed activation functionality to other such
Orders through rulemaking. The Exchange notes that providing members greater
efficiency and control over their trading may make Nasdaq a more attractive venue,
which may, in turn, cause other markets to consider similar changes that would remove
unnecessary restrictions to the benefit of their members. The proposal will also allow the
Exchange to compete with the CBOE equities exchanges, which currently offer the
“Early Trading Session,” which begins at 7:00 a.m. ET. Thus, CBOE equities
participants may enter orders prior to 7:00 a.m. ET to activate at 7:00 a.m. ET. For these
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reasons, the Exchange believes that the proposed change will not impose any burden on
competition, but rather will reduce burdens, as described above.
C.

Self-Regulatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants, or Others

No written comments were either solicited or received.
III.

Date of Effectiveness of the Proposed Rule Change and Timing for Commission
Action
Within 45 days of the date of publication of this notice in the Federal Register or

within such longer period (i) as the Commission may designate up to 90 days of such date
if it finds such longer period to be appropriate and publishes its reasons for so finding or
(ii) as to which the Exchange consents, the Commission shall: (a) by order approve or
disapprove such proposed rule change, or (b) institute proceedings to determine whether
the proposed rule change should be disapproved.
IV.

Solicitation of Comments
Interested persons are invited to submit written data, views, and arguments

concerning the foregoing, including whether the proposed rule change is consistent with
the Act. Comments may be submitted by any of the following methods:
Electronic comments:
•

Use the Commission’s Internet comment form
(http://www.sec.gov/rules/sro.shtml); or

•

Send an e-mail to rule-comments@sec.gov. Please include File Number SRNASDAQ-2017-088 on the subject line.
Paper comments:

•

Send paper comments in triplicate to Secretary, Securities and Exchange
Commission, 100 F Street, NE, Washington, DC 20549-1090.
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All submissions should refer to File Number SR-NASDAQ-2017-088. This file
number should be included on the subject line if e-mail is used. To help the Commission
process and review your comments more efficiently, please use only one method. The
Commission will post all comments on the Commission’s Internet Web site
(http://www.sec.gov/rules/sro.shtml).
Copies of the submission, all subsequent amendments, all written statements with
respect to the proposed rule change that are filed with the Commission, and all written
communications relating to the proposed rule change between the Commission and any
person, other than those that may be withheld from the public in accordance with the
provisions of 5 U.S.C. 552, will be available for website viewing and printing in the
Commission’s Public Reference Room, 100 F Street, NE, Washington, DC 20549, on
official business days between the hours of 10:00 a.m. and 3:00 p.m. Copies of the filing
also will be available for inspection and copying at the principal office of the Exchange.
All comments received will be posted without change; the Commission does not edit
personal identifying information from submissions. You should submit only information
that you wish to make available publicly.
All submissions should refer to File Number SR-NASDAQ-2017-088 and should
be submitted on or before [insert date 21 days from publication in the Federal Register].
For the Commission, by the Division of Trading and Markets, pursuant to
delegated authority. 35
Eduardo A. Aleman
Assistant Secretary

35

17 CFR 200.30-3(a)(12).
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EXHIBIT 4

Exhibit 4 shows the changes proposed in this Amendment No. 2, with the proposed
changes in Amendment No. 1 to the original filing shown as if adopted. Proposed new
language in this Amendment No. 2 is underlined; proposed deletions in this Amendment
No. 2 are in brackets.
The Nasdaq Stock Market Rules
*****
4703. Order Attributes
As described in Rule 4702, the following Order Attributes may be assigned to those
Order Types for which they are available.
(a) Time-in-Force
The “Time-in-Force” assigned to an Order means the period of time that the Nasdaq
Market Center will hold the Order for potential execution. Participants specify an Order’s
Time-in-Force by designating a time at which the Order will become active and a time at
which the Order will cease to be active. The available times for activating Orders are:
• The time of the Order’s receipt by the Nasdaq Market Center;
• the Nasdaq Opening Cross (or 9:30 a.m. ET in the case of a security for which no
Nasdaq Opening Cross occurs);
• Market Hours, beginning after the completion of the Nasdaq Opening Cross (or at
9:30 a.m. ET in the case of a security for which no Nasdaq Opening Cross
occurs);
• the Nasdaq Closing Cross (or the end of Market Hours in the case of a security for
which no Nasdaq Closing Cross occurs);
• 7:00 a.m. ET, in the case of an Order using the SCAN or RTFY routing strategy
that is entered prior to 7:00 a.m. ET;[ upon entry or at a specific time during PreMarket Hours identified by the Participant, ]
• 8:00 a.m. ET, in the case of an Order using the SCAN or RTFY routing strategy
that is entered prior to 8:00 a.m. ET;
• the beginning of the Display-Only Period, in the case of a security that is the
subject of a trading halt and for which trading will resume pursuant to a halt
cross; and
• the resumption of trading, in the case of a security that is the subject of a trading
halt and for which trading resumes without a halt cross.
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The available times for deactivating Orders are:
• “Immediate” (i.e., immediately after determining whether the Order is
marketable);
• the end of Market Hours;
• the end of System Hours;
• one year after entry; or
• a specific time identified by the Participant; provided, however, that an Order
specifying an expire time beyond the current trading day will be cancelled at the
end of the current trading day.
Notwithstanding the Time-in-Force originally designated for an Order, a Participant may
always cancel an Order after it is entered.
The following Times-in-Force are referenced elsewhere in Nasdaq’s Rules by the
designations noted below:
(1) – (6) No change.
(7) A Participant entering an Order using the SCAN or RTFY routing strategy may
designate the Order to activate upon entry, at 7:00 a.m. ET if entered prior to
7:00 a.m. ET on the same day, or at 8:00 a.m. ET if entered prior to 8:00 a.m.
ET[or at any time during Pre-Market Hours] on the same day.
(b) – (m) No change.
*****
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EXHIBIT 5

Deleted text is [bracketed]. New text is underlined.
The Nasdaq Stock Market Rules
*****
4703. Order Attributes
As described in Rule 4702, the following Order Attributes may be assigned to those
Order Types for which they are available.
(a) Time-in-Force
The “Time-in-Force” assigned to an Order means the period of time that the Nasdaq
Market Center will hold the Order for potential execution. Participants specify an Order’s
Time-in-Force by designating a time at which the Order will become active and a time at
which the Order will cease to be active. The available times for activating Orders are:
• The time of the Order’s receipt by the Nasdaq Market Center;
• the Nasdaq Opening Cross (or 9:30 a.m. ET in the case of a security for which no
Nasdaq Opening Cross occurs);
• Market Hours, beginning after the completion of the Nasdaq Opening Cross (or at
9:30 a.m. ET in the case of a security for which no Nasdaq Opening Cross
occurs);
• the Nasdaq Closing Cross (or the end of Market Hours in the case of a security for
which no Nasdaq Closing Cross occurs);
• 7:00 a.m. ET, in the case of an Order using the SCAN or RTFY routing strategy
that is entered prior to 7:00 a.m. ET;
• 8:00 a.m. ET, in the case of an Order using the SCAN or RTFY routing strategy
that is entered prior to 8:00 a.m. ET;
• the beginning of the Display-Only Period, in the case of a security that is the
subject of a trading halt and for which trading will resume pursuant to a halt
cross; and
• the resumption of trading, in the case of a security that is the subject of a trading
halt and for which trading resumes without a halt cross.
The available times for deactivating Orders are:
• “Immediate” (i.e., immediately after determining whether the Order is
marketable);
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• the end of Market Hours;
• the end of System Hours;
• one year after entry; or
• a specific time identified by the Participant; provided, however, that an Order
specifying an expire time beyond the current trading day will be cancelled at the
end of the current trading day.
Notwithstanding the Time-in-Force originally designated for an Order, a Participant may
always cancel an Order after it is entered.
The following Times-in-Force are referenced elsewhere in Nasdaq’s Rules by the
designations noted below:
(1) – (6) No change.
(7) A Participant entering an Order using the SCAN or RTFY routing strategy[
prior to 8:00 a.m. ET] may designate the Order to activate upon entry, at 7:00
a.m. ET if entered prior to 7:00 a.m. ET on the same day, or at 8:00 a.m. ET if
entered prior to 8:00 a.m. ET on the same day.
(b) – (m) No change.
*****

