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In recent years, Nasdaq’s strong focus has been on its activities as a publicly-held,
for-profit business. In 2000, at the height of its popularity as an exchange, Nasdaq
became a publicly held corporation through an IPO on its own exchange, and “changed
its focus from performing regulatory functions for the government to performing as a
private corporation for its own financial benefit.”® In 2011, Nasdaq’s revenue totaled
$3,319l,(§)OO,OOO.9 As of December 31, 2011, Nasdaq had $14,091,000,000 in total
assets.

B. Nasdaq’s Campaign To Secure The Coveted Facebook IPO

As noted by the U.S. Department of Justice, “NYSE and NASDAQ compete
aggressively for listing customers as they are effectively the only companies providing
corporate stock listing services in the United States.”!’ Competition between the two
exchanges reached new heights in connection with the Facebook IPO, which was
anticipated to be the biggest technology IPO in history. They battled not only for
significant listing fees and a boost in trading, but also for the chance to link their brand to
the largest social networking site in the world. The stakes were even higher for Nasdagq,
which views itself as the go-to exchange for computer and internet companies, following
offerings by Google Inc., Apple Inc., Microsoft Corp. and Intel Corp. Thus, by the time
Facebook filed its February 1, 2012 Registration Statement, Nasdaq and NYSE had been
embroiled in a prolonged battle to secure the listing. As set forth below, Nasdaq devoted
more energy to campaigning for the prized Facebook listing than to ensuring a smooth
execution of the offering.

In early April 2012, news reports revealed that Nasdaq had secured the prized
Facebook listing. Nasdaq may have prevailed over NYSE by “shortening the so-called
seasoning period before new companies are admitted to the Nasdag-100 to three months
from at least one year.”12 Facebook executives likely saw in the shortened “‘seasoning”
period the opportunity for significant additional systematic demand for its stock.

III. THE NASDAQ PROPOSAL IS INSUFFICENT

The Nasdaq’s proposal to modify Rule 4626 is insufficient and should be rejected
by the Commission. As evidenced by Nasdaq’s initial announcement in May that it
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? See http://www.nasdaq.com/symbol/ndag/financials.
"% See http://ir.nasdagomx.com/releasedetail.cfm?Release]D=695070.
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