
 

  
  

 

  
 

 
 
 

 
 

 
 
 

 
 

 

 
 

 

 

 

 

  
 

  
                                                 
      

  
  

Janet M. Kissane 
Senior Vice President – Legal & Corporate Secretary 

Office of the General Counsel 

20 Broad Street 
New York, New York 10005 

t 212.656.2039 | f 212.656.8101 
jkissane@nyx.com 

Via E-Mail and Federal Express 

August 3, 2010 

Ms. Elizabeth Murphy 
Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549-1090 

Re: SEC Release No. 34-62468; File No. SR-NASDAQ-2010-074 

Dear Ms. Murphy: 

NYSE Euronext (“NYSE”) appreciates the opportunity to submit comments to the Securities 
Exchange Commission (the “SEC” or “Commission”) with respect to NASDAQ’s proposal to 
implement a six month pilot for its previously approved Imbalance Cross in 100 NASDAQ-
listed securities.1  NASDAQ notes that its purpose in moving forward with this pilot at this 
time is to protect its listed securities and market participants from the type of volatility 
experienced on May 6, 2010. 

The NYSE implemented similar volatility controls called Liquidity Replenishment Points 
(LRPs) in 2006 as part of its Hybrid Market in order to mitigate the volatility sometimes 
associated with automated, electronic execution systems.  Since 2006, the NYSE has changed 
the operation of LRPs as market conditions warranted.  The NYSE is submitting this letter to 
support NASDAQ’s initiative to curb abrupt and significant intra-day price movements, to 
comment on the mischaracterization of the NYSE’s LRPs, and to respond to questions posed 
by the SEC. 

In its filing, NASDAQ states that its process differs from the NYSE’s in that: 

� NASDAQ uses completely transparent criteria and timeframes, which serve to 
eliminate uncertainty from the trade pause process;   

� its pause will be followed by a “cross” that is predictable and well defined; 

1 On August 19, 2008, the SEC approved NASDAQ’s new Rule 4753(c), which established a volatility-based 
halt process on a one-year pilot basis for an initial 100 NASDAQ-listed securities.  Release No. 58386 
(August 19, 2008), 73 FR 50380 (august 26, 2008) (SR- NASDAQ-2007-067).  NASDAQ did not 
implement this pilot. 
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�	 its process is automatic and precise, allowing no place for uncertainty;  
�	 NYSE’s LRP process has an indeterminate length that can last several minutes 

during which time the NYSE is not transmitting a protected quote in the 
affected security. 

While these assertions may not be pertinent to determining whether NASDAQ’s proposal is 
consistent with the Exchange Act, we would note that, as they relate to the NYSE market, 
these assertions are not accurate. The LRP process is governed by NYSE Rules 60 and 1000, 
which are clear and precise, and are required to be so in order to receive SEC approval.  Rule 
1000 includes a table delimiting the precise price change parameters that trigger LRPs. 
Moreover, LRPs are generally resolved in less than one second.  The NYSE believes that 
market events of May 6 demonstrate that aggregating liquidity and reopening trading at a 
price reasonably related to the last sale offers a superior execution to reopening within an 
arbitrary time parameter simply for the sake of opening, without regard to the liquidity 
available. 

That being said, we nevertheless agree with NASDAQ’s statement that “[p]rimary markets 
have an obligation and right to take actions to provide additional levels of protection from 
volatility to companies that list with [them].”  While the NYSE’s philosophy behind its 
volatility controls may differ from NASDAQ’s, we support NASDAQ’s right to design the 
controls it believes are best for trading on its market.  Indeed, it is competitive distinctions 
such as LRPs and the Imbalance Cross that the national market system is designed to 
encourage. Moreover, the SEC is well positioned to prevent an exchange from adopting a 
trading pause or restriction that it views as inimical to the operation of the larger market, 
while still preserving competition. 

In its publication of NASDAQ’s filing, the Commission specifically requests comments on 
the following: 

�	 To what extent do the price changes that would trigger a trading halt under the 
proposal indicate the potential existence of “aberrant” volatility, as opposed to 
the normal operation of the markets? 

�	 If these price changes indicate potentially “aberrant” volatility, to what extent 
will the proposal address such volatility in a manner appropriate and consistent 
with the purposes of the Act? 

�	 Will a trading halt at NASDAQ under the proposal restrict liquidity or increase 
volatility in the affected stock, since other markets can continue to trade the 
stock and may not have comparable volatility halts? 
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�	 In what respects are the consequences of this proposal likely to be similar to, or 
different from, the effects of other exchange-specific mechanisms that 
currently restrict trading on the relevant exchange under certain circumstances? 

�	 To what extent is it appropriate for different exchanges to adopt different and 
potentially inconsistent approaches to trading pauses or restrictions that might 
affect the same stock? 

�	 To what extent does the answer change based on whether the affected stock is 
already subject to a market-wide single-stock circuit breaker that applies 
consistently across all trading venues? 

Our views on this topic, and the operation of the LRPs on May 6, are discussed at greater 
length in the our letter to the Joint CFTC-SEC Advisory Committee on Emerging Regulatory 
Issues, dated July 19, 2010, which is attached.  The Committee is at present reviewing the 
aberrant trading that occurred on May 6, 2010 and has been charged with making 
recommendations to the SEC related to market structure issues that may have contributed to 
the volatility on May 6, as well as the disparate trading conventions and rules across various 
markets that were in place on that day.  In our letter to the Committee, the NYSE discussed: 

� The NYSE’s trading system and the role of LRPs; 
� how the NYSE operated on May 6 and the benefits that the NYSE’s system 

provided to the market and our listed companies; 
� the interaction between LRPs and the recently adopted market-wide, single-

stock circuit breakers; and 
� reforms that are necessary to make market-wide, index-based circuit breakers 

useful. 

The NYSE strongly believes that it is appropriate for different exchanges to adopt different 
approaches to trading pauses or restrictions that might affect the same stock.  As the SEC said 
in adopting Reg. NMS, “Vigorous competition among markets promotes more efficient and 
innovative trading services,” which helps to “produce markets that offer the greatest benefits 
for investors and listed companies.”2  Moreover, Reg. NMS specifically recognizes an 
individual market’s choice to ‘go slow’ while allowing other markets to continue trading.3 

The NYSE’s LRP program and the NASDAQ’s proposed halts provide certainty and 
predictability of operation.  At the same, each market retains the flexibility to provide services 

2 Regulation NMS Adopting Release, Exchange Act Release No. 51808 (June 9, 2005), 70 FR 37496, 37498-
37499 (June 29, 2005).   

3 SEC Rule 611. 
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to its customers and listed companies without undermining the fundamental principles of Reg. 
NMS. Finally, denying a market’s right to make such a determination for its market would 
mean quality of price must always defer to speed of execution.  We believe that denial of this 
right would be contrary to the philosophy and rules of Reg. NMS and detrimental to 
individual investors and the market as a whole. 

We thank you for this opportunity to comment and would be pleased to respond to any 
questions you may have. 

Sincerely yours, 

cc: 	 Hon. Mary Schapiro, Chairman 
Hon. Luis A. Aguilar, Commissioner 
Hon. Kathleen L. Casey, Commissioner 
Hon. Troy A. Paredes, Commissioner 
Hon. Elisse B. Walter, Commissioner 
Robert W. Cook, Director, Division of Trading and Markets 
James A. Brigagliano, Deputy Director, Division of Trading and Markets 
David Shillman, Associate Director, Division of Trading and Markets 


















