ARNOLD & PORTER LLP

202.942.5000
202.942.5999 Fax
555 Twelfth Street, NW
Washington, DC 20004-1206

December 12,2006

Nancy M. Moms
Secretary
Securities and Exchange Coinmission
Station Place
100 F Street NE
Washington, DC 20549-0609
Re:

SR-NASDAQ-2006-040 Listing Fee Proposal

Dear Ms. Morris:
The NASDAQ Stock Market LLC ("Nasdaq") has asked us, as their antitrust
counsel,' to provide a comment in this docket addressing assertions by other commenters
that certain aspects of Nasdaq's proposed listing fee changes might be anticompetitive or
violate the antitrust laws of the United states.' For the reasons set out below, those
assertions are unsupported and inaccurate. As the Supreme Court has stated, the antitrust
and Nasdaq's
laws are designed for "the protection of competition not co~n~etitors,"~
proposal will enhance competition.
As we understand it, Nasdaq has proposed to increase its listing fees, based upon
the increased costs that it has incurred in imvlementinn enhancements to its world-class
regulatory programs and trading systems. At the same time, Nasdaq has indicated that it
will provide additional benefits and value to those companies that list on Nasdaa4 Those
new benefits consist of a variety of services designed t i assist companies listed on
Nasdaq in Mfilling their disclosure and regulatory obligations and shareholder
communications. While the new benefits are being offered to Nasdaq listed companies,

-

The authors are partners in h o l d & Porter LLP3santitrust practice group. Michael
S o h is a former General Counsel of the Federal Trade Commission. Donna Patterson is
a fonner Deputy Assistant Attorney General in the Antitrust Division of the United States
Department of Justice.
2
Nasdaq will file its own response to the comments in this proceeding.
Bvunswick Covp. v. Pueblo Bowl-0-Mat, he.,
429 U.S. 477,488 (1977)
All listing exchanges provide a variety of services to their listed companies, and not all
companies take advantage of each of those benefits and services.
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there is no requirement that con~paniesuse them. Nasdaq listed companies will remain
free to choose not to use those benefits. Some commenters have suggested that the
addition of some of those new benefits may be anticompetitive because they are
"bundled" with or "tied" to the listing fee.' Other commenters seem to believe that they
will be required to use the benefits, or to pay for them whether or not they use them.
Those suggestions reflect a lack of understanding both of the facts and of the
requirements of the antitrust laws.
In order to constitute impermissible "tying," a company must be able to force its
customers to take a product they do not want, or would prefer to purchase elsewhere (the
"tied" product), as a condition of purchasing a product that they do want (the "tying"
p r ~ d u c t ) .Except
~
under certain stringently defined conditions, seliing multiple products
or services as a bundle, or providing a package of products and services, does not
constitute a violation of the antitrust laws.' The United States Supreme Court has
acknowledged that such packaged offerings often "have procompetitivejustificatio~lsthat
make it inappropriate to condemn without considerable market analysis."8 Indeed, such
bundled or packaged offerings are common forms of

5

See, e.g., Letter from Holme Roberts & Owen to Edward Knight at 2 (Oct. 24,2006);
Comment of PR Newswire (Nov. 3,2006); Comment of Robert Falconi (Nov. 27,2006);
Comment of Shannon H. Bums, Gander Mountain Company (Dec. 1,2006); Comment of
Margaret R. Blake & Mark R. Paul, Baker McKenzie LLP on behalf of PR Newswire (
Dec. 11,2006;.
Jefferson Parish Hosp. Dist. No. 2 v.Hyde, 466 U.S. 2,12 (1984), abrogated on other
grounds, Illinois Tool Works, Inc. v. Independent Ink, Inc., 126 S. Ct. 1281 (2006).
7
See, e,g., id. at 11-12; N: Pae. R. Co. v. United States, 356 U.S. 1 , 7 (1956) ("[Ilf one of
a dozen food stores in a coinmunity were to refuse to sell flour u~dessthe buyer also took
sugar, it wouid hardly tend to restrain competition if its competitors were ready and able
to sell flour by itself.").
Nalional Collegiate Atl~leticAss'n v. Board ofRegents qf University of Oklahoma, 468
U.S. 85, 104 (1984) (citing Jeflirson Pa~~ish
Hospital Dist. No. 2,466 U.S. at 11-12).
9
For example, car stereo systems are "bundled" with the sale of an automobile,
beverages are provided with the sale of an airline ticket, etc.
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In traditional tying violations, the seller forces its customers to urchase an
unwanted product in order to be able to purchase the desired producttll'That is not the
situation here. Nasdaq's proposed fee schedule is fully justified by the improvements it
has made in its trading systems. Nasdaq is not requiring customers to use the additional
benefits it intends to provide, such as press releases. Rather, it will be the customer's
option, as it is with some current benefits, whether or not to take advantage of what
Nasdaq has made available. Accordingly, commenters' allegations of illegal tying or
bundling are misplaced.
In any event, a necessary precondition of any tying violation is that the company
has market power (in a properly defined market) in the tying product, which commenters
allege is the Nasdaq listing." Far from a simple measure of a company's size or
regulatory status as one coinmenter proposes,LZmarket power is the ability successful1
to increase prices or reduce output without regard to the actions of one's competitors. i?
That is not the case here. As the Commission has noted, Nasdaq is engaged in fierce
competition for listings with a number of other exchanges, including the New York Stock
Exchange, NYSE Arca, and the American Stock ~ x c h a n ~ e . ' ~
If the Commission were to assume erroneously that the new listing fee is "tying"
and that Nasdaq has market power in a properly defined product market, that would not
end the inquiry. Contrary to the comments filed yesterday by PR Newswire's counsel,
the law requires a showing that competitors would be foreclosed horn a substantial
portion of the market in which they conduct business and that there is an anticompetitive
effect in the "tied market." fee, e.g., Carl Sandburg Ell. Condominium Ass 'n v. First
See Je$erson Parish HospitalDist. No. 2, 466 US.at 12.
" J&rson Parislz Hospital Dist. No. 2, 466 U.S. at 13-14.
l2 See Comment of Margaret R. Blake & Mark R. Paul, Baker McKenzie LLP on behalf
of PR Newsw~reat 10 (Dec. 11,2006).
13
.Jeferson Parlsh tIospila1 Dist. Are. 2,466 U.S. at 14; Eastman fiilak Cn. v. Image
Tecli. Sews., Inc., 504 U.S. 45 1,464 (1992).
'I Self-Regulatory Organizations; The NASDAQ Stock Market LLC; Order Approving a
Proposed Rule Change and Amendment No. 1 Thereto and Notice of Filing and Order
Granting Accelerated Approval to Amendment Nos. 2 and 3 Thereto Relating to the
Nasdaq Market Center, Exchange Act Release No. 34-54155,71 Fed. Reg. 41,291,
41,298 (July 14,2006).
lo
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Condominium Dev. Co., 758 F.2d 203,210 (7th Cir. 1985) (requiring "a substantial
danger that the tying
- - seller will ac~uiremarket power in the tied product marketn).'$ The
complaining competitors here cannot make such a showing. ~orkxample,~ a s d isa ~
proposing to make available four press releases per year to each of its listed companies.
Although we do not know the precise number of press releases issued by compa~iesin
the United States each year, we do know that Business Wire and PR Newswire, the two
leading competitors, claim to issue about 1,000 press releases daily.I6 The four annual
press releases issued for Nasdaq's 3,193 listed companies, assuming that all companies
listed on Nasdaq decided to avail themselves of this benefit, would comprise only a small
percentage of the hundreds of thousands of press releases issued on behalf of American
public companies each year. That small percentage could not constitute a sufficient
percentage of the total available market to hamper the viability of highly successful
companies such as Business Wire and PR Newswire.

Similarly, the claims of Nasdaq's listed customers that the provision of the new
benefits and services constitute anticompetitive bundling are misplaced. For the reasons
stated above, Nasdaq does not have the requisite market power to support a finding of a
violation of the antitrust laws based on the mere fact of bundling several services at one
price. And while it will be offering new benefits to its listed companies, it will not
require companies to use those benefits.
Contrary to the suggestions that Nasdaq's offering is anticompetitive, these
benefits will lead to procompetitive outcomes for its customers, and many of those
customers have commented as such." Just as no listed company is required to use
l5 See also Yentsch v. Texaco, Inc., 630 F.2d 46,57-58 (2d Cir. 1980); United Farmem
Agents Ass'n v. Farmers Iizs. Exch., 89 F.3d 233,237-38 (5th Cir. 1996); c j Jefeeuson
Parish Hosp. Dist. No. 2,466 U.S. at 16 ("[Wle have refused to condemn tying
arrangements unless a substantial volume of commerce is foreclosed thereby.").
16
See "Buffet seals the deal: Business Wire is latest addition to billionaire investor's
portfolio," Sun Frnncisco Chronicle, Jan. 18, 2006 ("The two companies [Business Wire
and PR Newswire] spar over who moves more press releases each day, with each
claiming about 1,000.").
17
See, e.g., Comments of Willa M. McManmon, Dir. Investor Relations, Tnmble (Dec.
9,2006); Comments of Roland Sackers, CFO, QIAGEN N.V., (Dec. 11,2006);
Comments of David H. Chun, CEO, Equilar, Inc. (Dec. 8, 2006); Comments of Matthew
J. Pfeffer, CPA, CFO and SVP, Finance and Administration (Dec. 11,2006); Christopher
Footnote continued on next page
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existing benefits such as investor conferences, reports and market opening ceremonies,
Nasdaq listed companies will not be required to use the proposed new benefits. Nasdaq
has determined to provide those benefits to assist its listed companies with their investor
communications obligations, but it will not force companies that would prefer to obtain
such services elsewhere to use the services provided by Nasdaq as part of the listing. The
evidence in the record demonstlates that Nasdaq's offering will infuse badly needed
competition into a market for press releases currently dominated by only two
companies.1s
Listed companies benefit from this competition. Indeed, there is nothing to stop
Nasdaq listed companies from using the fact that Nasdaq has provided a number of press
releases as part of its listing fee as a lever to bargain with their current providers of such
services for a d i s c o ~ n t . We
' ~ have been told that one method by which Business Wire
and PR Newswire compete today with other providers of press release services is by use
of volume discounts. While we do not have available to us the data concerning
profitability of press release services, we do know that both Business Wire and PR
Newswire earn considerable profits.20 There is no basis to conclude that those companies
could not profitably compete with the press release services offcred as a part of the
Nasdaq listing by altering their discounting
This is precisely the sort of
procompetitive activity the antitrust laws are designed to encourage because the law
Footnote continued from previous page
S. Keenan, Dir. Investor Relations, Cytokinetics (Dec. 11.2006); Gale Blackburn,
Corporate V.P. of Investor Relations, AnCOMP Inc. (Dec. 11,2006).
l8 See in&
note 16.
l9 Indeed, most courts would also consider whether such competitors have the ability to
compete profitably with the sewices provided by Nasdaq by offering a discount to
customers who might consider using the services provided by Nasdaq. See, e.g., Concord
Boat Corp. v. Brunswick Covp., 207 F.3d 1039 (8th Cir. 2000).
20 See "Buffet seals the deal: Business Wire is Iatesi addition to bil!ionaire investor's
portfolio," Sun FifluizciscoChlaonicle,Jan. 18,2006 (''Business Wire's 2005 revenue of
$127 million makes it smaller, financially, than its chief rival, PR Newswire.. .which
reported revenue of $173.5 million in 2004.'").
2' These companies' opposition to the new services Nasdaq intends to offer comes as no
surprise as it will force them to coinpete more vigorously, but such competition is to the
benefit of customers.
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protects competition, not competitors.22 Accordingly, there is no basis to conclude that
the decision to offer additional benefits is anticompetitive or would hann Nasdaq's
customers.
Of course, no customer likes increased prices. But the fact remains that Nasdaq's
listing fees, even with the proposed increases, generally are below the listing fees of its
competitors. The proposed increases in the listing fees are N l y justified by the
enhancements that Nasdaq already has made to its world-class regulatory programs and
trading systems and the additional benefits Nasdaq intends to provide will lead to
procompetitive outcomes for its customers.

Thank you for the opportunity to express our views. Please contact us if you have
any questions.
Sincerely,

.'

Michael N. Sohn
Doma E. Patterson
cc:

22

Alex Kogan, Esq.

See Brunswick Corp. v. Pueblo Bo~l-O-~44at,
429 U.S. 477,488 (1977).

Fact Sheet on SR-NASDAQ-2006-040
Section 6(b) of the Securities Exchange Act of 1934 establishes standards with respect to the
rules of a national securities exchange. Section 6(b)(4) requires that the rules of the exchange
“provide for the equitable allocation of reasonable dues, fees, and other charges among its
members and issuers and other persons using its facilities.” Section 6(b)(8) provides that the
rules of an exchange cannot “impose any burden on competition not necessary or appropriate in
furtherance of the purposes” of the Act. 1
• Nasdaq’s proposed fees are reasonable. Nasdaq’s proposed fees remain lower than the fees
that the Commission has already approved for other markets:
o The proposed $27,500 Capital Market annual fee compares to generally higher
fees of $30,000 - $85,000 on NYSE Arca and $16,500 - $34,000 on the American
Stock Exchange.
o The proposed annual fees for the Nasdaq Global and Global Select Markets of
$30,000 to $95,000 compares to higher fees on the NYSE, which range from
$38,000 to $500,000. In other words, for any amount of shares outstanding,
Nasdaq’s fees would be less than those of the NYSE, and Nasdaq’s fees would be
more than $400,000 less for some Global and Global Select Market companies.
o The proposed increase in fees reflects a number of Nasdaq initiatives:

1



Nasdaq devotes substantial resources to its regulatory programs.



Since Nasdaq last raised annual fees, Nasdaq has spent approximately $1
billion to complete the Instinet transaction, primarily for its trading
technology. Nasdaq is in the final stages of launching its “Single Book”
platform, based on that technology, which will further enhance liquidity
for Nasdaq-listed companies. Nasdaq has also implemented the Opening
Cross and Closing Cross, which determine a single price for the opening
and closing, respectively, and Nasdaq is developing an Intraday Cross and
a Post-Close Cross. All these initiatives help issuers and investors by
increasing liquidity and improving price discovery.



Nasdaq has made enhancements to the Market Intelligence Desk that will
provide companies with additional information and analysis to help
manage their investor relationship programs and understand movements in
the market for their securities.

It is also important to note that Congress has specified that a proposed rule change may take
effect upon filing with the Commission if designated by a self-regulatory organization as
“establishing or changing a due, fee or other charge imposed by the self-regulatory
organization.” Section 19(b)(3)(A)(ii) of the Exchange Act. While the Commission has
limited the application of this provision to fees charged on members, Rule 19b-4(f)(2), the
statute nevertheless demonstrates the Congressional intent to avoid prior Commission review
of fees.

2



In addition, and what has been the focus of much of the comment on the
proposal, Nasdaq intends to offer companies services to assist them in
fulfilling their responsibilities as public companies, including their
disclosure and investor relations needs.

• Nasdaq’s proposed fees would be equitably allocated.
o Fees for the Global and Global Select Markets would be assessed based on total
shares outstanding. This is consistent with the way SEC-approved fees are
currently charged, both by Nasdaq and by all other U.S. exchanges, recognizing
that those companies with more shares outstanding tend to make more intense use
of Nasdaq’s trading systems.
o All domestic companies on the Capital Market would be charged the same fee.
o While not every company will use every service offered by Nasdaq, we believe
that all companies will find something of value. Nasdaq’s wide range of offerings
reflects the diversity of companies we list – one size does not fit all. Moreover,
while the services are valuable to listed companies, the incremental cost for
Nasdaq to provide them is minimal.
• Nothing in Nasdaq’s proposal would impose a burden on competition.
o There exists a fierce competition for listings among exchanges.

2



The Commission has recognized that Nasdaq operates in a competitive
global exchange marketplace for listings, financial products, and market
services and competes in such an environment with other market centers,
including national securities exchanges, ECNs, and other alternative
trading systems, for the privilege of providing market and listing services
to broker-dealers and issuers. 2



NYSE, NYSE Arca, and the American Stock Exchange have all recently
followed Nasdaq’s lead and eliminated entry fees for companies switching
from other markets.



Nasdaq has created a new tier with higher listing standards to better
compete with NYSE for listings.



By enhancing its trading platform and providing listed companies with
additional services, Nasdaq believes it will differentiate a Nasdaq listing
and therefore be able to better compete against other exchanges.

Securities Exchange Act Release No. 54155 (July 14, 2006), 71 FR 41291, 41298 (July 20,
2006) (approving SR-NASDAQ-2006-01).

3



•

The Commission recently noted that it has “long held the view that
‘competition and innovation are essential to the health of the
securities markets.’” 3

•

These differentiated offerings are another example of Nasdaq’s
innovation.

•

A number of commentators have noted that the products and
services Nasdaq currently offers are an important aspect of their
listing, and are viewed as a valuable part of their relationship with
Nasdaq.

Nothing in the proposal would limit the competition among exchanges.
Rather, it would continue an existing race to provide issuers, and their
shareholders, the best value for their listing dollars.
•

A commentator noted that Nasdaq’s successful programs have
become the benchmark for all markets in terms of issuer services. 4
Issuers, and their shareholders, benefit when other (more costly)
markets are forced to match the quality of service we provide to
issuers.

•

Other markets already provide certain of these services to their
issuers.

o Nasdaq also believes that offering additional services will enhance competition
among the providers of those services.

3
4



Nasdaq plans to offer its companies:
• dynamic annual reports
• customized insurance information
• four audio webcasts
• four press releases
• four Form 8-K or 6-K filings.



These offerings do not fully satisfy the need for these services by a public
company.



While the services are valuable to listed companies, the incremental cost
for Nasdaq to provide them is minimal.



Based on the company’s satisfaction with their free sample of Nasdaq’s
product, the company will decide whether to purchase additional products

Id. (citing Securities Exchange Act Release No. 43863 (January 19, 2001), 66 FR 8020
(January 26, 2001)).
Comment from Patrick J. Healy, CEO, Issuer Advisory Group (December 12, 2006).

4
from Nasdaq. If they are not satisfied, the company is free to continue to
rely on its existing service provider for the remainder of its needs.


Similarly, companies can continue to use their existing provider and not
partake in the free sample.



Companies that provide comparable services are free to compete by
adjusting their pricing plans or offering their own free samples to Nasdaq
companies. Thus, Nasdaq companies will benefit from the proposal
through enhanced competition for their business.
•



Several commentators have noted the need for increased
competition, particularly among distributors of news releases. In
that regard, two providers currently distribute approximately 85%
to 90% of press releases for public companies listed on U.S.
exchanges. 5

As discussed above, ample justification for Nasdaq’s fee increases would
exist even if these services were not provided.

• Nothing in Nasdaq’s proposal presents a conflict of interest.
o Competitors have also alleged in their comments that it would be a conflict of
interest for Nasdaq to provide companies with news dissemination services. This
is simply not true.
o Nasdaq’s rules support the rules of the Commission by requiring companies to
disclose material news.


Nasdaq rules do not define how such news should be disclosed, much less
require the use of any particular service provider. Instead, Nasdaq rules
defer to the Commission’s rules, specifically Regulation FD, to determine
the proper method of such disclosure.



Any change to these rules, such as requiring companies to use a Nasdaqowned provider, would require Commission approval.

o Nasdaq’s regulatory role in news dissemination is to analyze whether it is
necessary to halt an issuer’s stock to allow dissemination of the news to the
market. The issuer’s choice of news dissemination service plays no role in this
regulatory function.

5

Based on Nasdaq’s analysis of press releases sourced from the Comtex News Network data
feed for the 90 days ending on October 23, 2006.

