VIA E-Mail
Nancy M. Morris
Securities and Exchange Commission
100 F Street, NE
Washington, D.C. 20549-1090
Re:

SR-NASD-2006-088
Proposed NASD Rule 12504-Dispositive Motions

Dear Ms. Morris:
I am an attorney in New York principally engaged in the practice of arbitration before the
NASD, NYSE, AAA and NFA. I am also an NASD and NYSE arbitrator, a member of
the Board of Directors of Public Investors Arbitration Bar Association ("PIABA"), a
member of the Securities and Exchanges Committee of the New York State Bar
Association Committee on Securities and Exchanges, a member of the Legal and
Compliance Division of the Securities Industry Association ("SIP). I have engaged in
all or most of these activities for the past 15 years, representing both the industry and
individual investors in arbitration and class action litigation.
As a member of PIABA, I support the position of PIABA relating to the above rule;
however, provide the following additional experiences and observations.
A.

The Demise of Investor Protection

Since the filing if the proposed changes to the NASD Code relating to dispositive
motions, my office has received a dispositive motion in virtually every case. This
increases the potential costs of each case to each client, as each motion must be addressed
and a costly hearing must also be held with the full panel. Dispositive motions are in
derogation of the NASD's mandate as a self-regulatory organization sanctioned by the
SEC to carry out important responsibilities for investor protection that the SEC has
delegated to it. The frequency of sanctions, attorneys' fees and costs being assessed
against a party filing a frivolous motion are virtually non-existent and a study should be
mandated before any rule such as this is accepted and public investors are greatly
burdened to benefit extremely rare and extraordinary circumstances.
Any seeming benefits of a dispositive motion rule would be greatly outweighed by the
burdens of frivolous motion practice and there are other remedies that an arbitration panel
can impose in the extremely rare and extraordinary circumstances that may warrant an
early dismissal and shifting of costs, without eradicating a public investors' right to an
evidentiary hearing, as there is limited discovery and no depositions in arbitration.

